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Preface  to  the  Second  Edition 


Great  as  was  the  bulk  of  authority  when  the  first  edition  of 
this  work  appeared,  an  enormous  number  of  cases  have  been  de- 
cided in  the  fourteen  years  that  have  elapsed  since  that  time ;  and, 
poor  as  the  facilities  for  historical  investigation  still  are,  they  have 
increased  greatly. 

The  rapid  changes  in  social,  political  and  economic  conditions 
are  causing  corresponding  changes  in  the  branches  of  the  law  that 
are  most  immediately  affected  thereby;  and  none  of  them  is  more 
intimately  and  deeply  affected  than  the  law  of  contracts.  The 
centralization  of  power  in  business  and  in  labor  organizations,  and 
the  gradual  disappearance  of  free  competition,  have  led  to  an 
increase  in  state  control  which  is  withdrawing  some  topics,  such  as 
insurance,  from  the  field  of  contract  law ;  and  the  desire  for  unity 
and  certainty  has  led  to  attempts  to  restate  other  branches,  such  as 
negotiable  instruments,  in  statutory  form  with  the  inevitable  result 
of  raising  far  more  questions  with  reference  to  the  scope  and  extent 
of  statutory  changes  than  are  solved  thereby. 

The  continued  progress  of  the  ideas  of  equity  in  modifying  the 
rigid  rules  of  common  law,  has  brought  some  of  the  fundamental 
principles  of  contract  law  before  the  courts  for  re-examination, 
almost  as  though  they  were  new  principles.  Far  from  being  settled, 
problems  such  as  those  of  offer  and  acceptance,  of  the  effect  of 
mistake,  and  of  the  wisdom  of  insisting  upon  the  consideration  in  a 
simple  executory  contract,  that  have  been  discussed  for  centuries, 
are  treated  almost  as  if  they  were  open  questions.  The  social  and 
economic  changes  of  the  past  decade  and  a  half,  have  led  to  a 
re-examination  of  the  problems  of  the  illegal  and  the  void  contract, 
and  a  marked  change  in  the  solutions  offered  therefor.  It  is  clear 
to  all  that  law  is  moving  rapidly,  and  that  even  for  the  most  prac- 
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tical  purposes  its  path  in  the  future  can  be  calculated  only  by  a 
study  of  its  past.  Only  by  grasping  the  fundamental  ideas  of  its 
past  can  we  understand  its  present,  or  guess  at  its  future. 

In  this  edition,  special  emphasis  is  laid  upon  problems  which 
are  presented  most  frequently  under  modern  conditions,  but  the 
complete  presentation  of  the  subject  has  not  been  neglected.  Earlier 
cases  have  been  discussed  where  necessary  to  show  the  trend  of 
development  of  a  legal  principle.  American  law  has  not  been 
treated  as  either  appendant  to  modern  English  law,  or  as  a  peculiar 
variant  therefrom;  but  American  cases  have  been  treated  as  at 
least  of  rank  equal  to  English  cases,  in  the  effort  to  state  the  law 
as  it  is  today. 

WM.  HERBERT  PAGE. 
Madison,  Wisconsin, 

September,  1919. 
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The  following  work  began  in  the  author's  preparation  of  notes 
for  use  in  a  course  on  the  Law  of  Contracts  given  by  him  in  the 
College  of  Law  of  the  Ohio  State  University.  His  investigation  for 
that  purpose  convinced  him  of  the  necessity  of  a  work  which  should 
be  a  thorough  presentation  of  the  elements  of  the  law  of  contracts, 
worked  out  from  American  cases,  and  making  full  use  of  the  wealth 
of  material  contained  in  the  reports  of  this  country  —  material 
which  is  valuable  because  of  the  development  in  detail  therein  of 
the  underlying  principles  of  contract  law,  and  the  excellence  of  the 
illustrations  of  these  principles  given  in  the  recent  American  cases ; 
and  much  of  which  is  available  only  by  independent  research.  To 
state  the  law  of  contracts  as  it  exists  to-day  in  America  is  therefore 
the  object  of  this  work.  At  the  same  time  no  statement  of  that 
law  can  be  complete  if  the  original'  common-law  theory  of  con- 
tracts, and  the  gradual  modification  of  that  theory  by  the  English 
courts,  are  omitted.  The  general  principles  of  the  early  common  law 
have  been  gradually  transformed  in  English  law,  by  judicial  action, 
in  a  constant  attempt  to  readjust  them  to  the  existing  conditions  of 
life;  and  this  modified  law  has  in  turn  been  transplanted  to*  a 
different  country,  and  under  new  surroundings  and  conditions  has 
undergone  still  further  modification  and  development.  It  is  impos- 
sible to  understand  the  present  working  of  a  system  of  law  which, 
like  ours,  is  the  result  of  long  growth  without  understanding  some- 
thing of  its  earlier  stages.  Accordingly,  the  development  of  the 
common  law  of  contracts  has  been  considered  wherever  it  appeared 
necessary  to  an  understanding  of  its  present  form. 

As  the  subject  developed  it  was  found  that  no  complete  pres- 
entation even  of  the  elements  of  contract  law  was  possible  within 
the  limits  originally  set     Indeed,  brevity  of  treatment  and  an 
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elimination  of  collateral  subjects  have  been  found  necessary  to  keep 
the  work  within  the  limits  of  three  volumes. 

The  general  outline  of  the  subject,  inherent  in  its  very  nature, 
which  was  worked  out  in  its  most  popular  and  convincing  form  by 
Sir  William  Anson,  has  been  followed  in  this  work.  The  subject  of 
contracts  has  been  presented  under  the  topics  of  Formation,  Con- 
struction, Operation,  and  Discharge.  No  change  in  this  outline  has 
been  made  from  desire  for  novelty  of  treatment.  The  nature  of 
American  law,  the  divergence  between  the  views  of  American  and 
English  courts  on  many  important  matters,  and  the  limitations 
existing  in  this  country  upon  the  power  of  the  legislature,  have 
made  modifications  and  additions  necessary  to  a  logical  discussion 
of  this  subject  from  the  American  standpoint. 

The  author  hopes  that  this  work  may  be  of  value  to  the  legal 
profession,  that  it  may  make  the  lawyer's  unremitting  toil  some- 
what lighter,  and  that  it  may,  even  in  a  slight  degree,  tend  to  what 
should  be  the  ultimate  goal  of  every  sincere  writer  on  legal  subjects 
— that  is,  to  place  our  American  jurisprudence  on  a  broad,  scientific 

and  national  basis. 

WM.  HERBERT  PAGE. 
Columbus,  Ohio, 

January,  1905. 
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§  1.  Factors  determining  development  of  contract.  Whether  a 
legal  institution,  such  as  the  contract,  will  be  recognized  and  en- 
forced in  any  given  community  and  at  any  given  time,  and  the 
extent  to  which  it  will  be  recognized  and  enforced,  depend  upon 
a  number  of  different  factors.  In  part  it  will  depend  upon  the 
economic  needs  of  the  community.  A  community  in  which  there 
is  little  or  no  commerce  will  develop  a  law  of  contract  far  more 
slowly  than  another  community  which  engages  in  commerce.  It 
will  depend  in  part  upon  the  standards  and  the  ideas  of  the  com- 
munity. Probably  a  law  of  contract  will  develop  more  readily  in  a 
community  the  members  of  .which  are  in  fact  given  to  keeping 
their  promises,  thaji  Jfl;«a  JSjom^nlxnty  in  which  this  moral  trait  is 
lacking.  It.  wilt'^epinfl'to  a  great  extent  upon  the  power  of  the 
government  'to  •  enforce  promises  in  some  way.  A  community  in 
•v^&ifch.fliere  is  no  central  government  or  in  which  the  central  govern- 
ment is  struggling  feebly  to  suppress  private  war  will  probably 
develop  a  law  of  contract  far  more  slowly  than  a  community  in 
which  the  central  government  is  strong  enough  to  maintain  law 
and  order,  and  to  have  a  reserve  of  power  sufficient  to  protect 
and  enforce  private  rights.  It  will  depend  to  a  great  extent  upon 
the  jurisdiction  of  the  courts  and  upon  procedure  and  remedies. 
No  advanced  law  of  contract  can  be  expected  in  a  community 
whose  procedure  is  inadequate  to  determine  disputed  questions  of 
fact;  and  whose  remedies  do  not  include  the  assessment  of  dam- 
ages, or  the  placing  of  such  constraint  upon  an  unwilling  promisor 
as  to  compel  him  to  perform  his  promise. 

§  2.  Characteristics  of  primitive  law.  No  arbitrary  line  can  be 
drawn  between  primitive  law  and  the  more  highly  developed  systems 
of  law.  The  term  " primitive  law"  is  frequently  used  to  include 
systems  which  range  from  the  customs  of  the  lowest  tribes  to  the 
elaborate  and  complicated  codes  of  Babylon.  At  the  same  time  it 
is  convenient  to  refer  to  the  two  extremes,  although  no  sharp  line 
can  be  drawn  between  any  two  stages  of  law.  Primitive  law  differs 
from  the  more  advanced  systems  of  law  in  its  content,  its  pur- 
pose, its  formality  and  its  enforcement.  As  compared  with  our 
idea  of  law,  we  are  likely  to  say  that  primitive  law  is  a  confused 
mixture  of  law,  morals,  religion  and  etiquette  and  we  are  likely 
to  be  most  doubtful  about  the  propriety  of  giving  the  name  "law" 
to  it  or  to  any  part  of  it.  It  is  not,  however,  correct  to  speak 
of  it  as  a  mixture  of  these  elements.    It  is  rather  the  mass  of 
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original  undifferentiated  custom  out  of  which  law,  religion,  morals, 
ethics  and  etiquette  subsequently  develop. 

The  avowed  purpose  of  modern  law  is  primarily  to  do  justice. 
This  is  a  luxury  which  is  unknown  to  primitive  law.  The  object 
of  primitive  law  is  to  keep  the  peace  and  to  suppress  the  blood 
feud.  In  other  words,  for  administrative  and  governmental  pur- 
poses the  primitive  stat  is  very  weak,  whatever  may  be  the  per- 
sonal power  of  the  ruler  as  against  any  individual  subject. 

Primitive  law  is  based  entirely  upon  procedure,  and  it  is  intensely 
formal.  Its  very  weakness  makes  it  formal.  Many  of  the  legal 
ideas  which  we  regard  as  rational,  logical  and  inevitable,  seem 
unknown  in  early  jurisprudence.  At  primitive  law,  rights  are 
not  based  on  an  orderly  and  logical  system  of  legal  principles.  No 
general  theory  of  rights  exists.  They  are  limited  to  those  cases 
where  the  rigid  and  formal  procedure  of  the  law  gives  a  remedy. 
Their  enforcement  depends  not  on  the  merits  of  the  case,  but  on 
compliance  with  archaic  formalities.  Those  who  administer  the 
law  seem  incapable  of  thinking  of  a  right  apart  from  the  remedy 
for  enforcing  it  and  apart  from  the  formalities  whereby  such 
remedy  may  be  obtained.  Abstract  ideas,  as  might  be  expected, 
were  scarcely  known ;  and  while  certain  classes  of  rights  in  corporeal 
property  were  recognized  and  protected,  contracts,  that  is,  execu- 
tory enforceable  promises  were  rudimentary. 

With  reference  to  the  method  of  enforcing  law,  the  fundamen- 
tal theory  of  modern  law  is  that  this  is  the  business  of  the  state. 
The  state  in  which  primitive  law  flourishes  is  far  too  weak  for 
any  such  display  of  power.  If  a  judgment  has  been  rendered  it 
is 'for  the  injured  party  to  enforce  the  judgment  himself.  In 
extreme  cases  and  in  the  stronger  states,  the  central  authority  may 
support  him  in  his  efforts  to  enforce  the  judgment,  but  this  is  a 
method  of  enforcement  which  appears  only  in  extreme  cases  and 
in  the  stronger  states.  The  sanction  of  primitive  law  is  fully  as 
much  a  religious  sanction  as  it  is  a  civil  one;  and  in  many  cases 
it  resembles  the  extreme  form  of  social  ostracism  more  than  any- 
thing else. 

§  3.  Characteristics  of  contract  at  primitive  law.  Since  man  in 
the  early  period  of  his  legal  development  is  able  to  comprehend  the 
concrete  better  than  the  abstract,  and  since  his  religion  and  his 
law  are  undifferentiated,  the  early  contracts  are  likely  to  be  those 
which  on  the  one  hand  arise  when  one  party  has  performed,  leaving 
an  outstanding  obligation  on  the  part  of  the  other  party,  or  on 
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the  other  hand  those  which  take  the  form  of  a  promissory  oath 
enforced  by  a  religious  sanction.  It  is  quite  probable  that  we  have 
not  a  sufficient  range  of  information  to  enable  us  to  make  general- 
izations about  primitive  law  from  our  present  knowledge.  Much 
of  our  information  is  drawn  from  our  knowledge  of  early  Roman 
law  and  early  Germanic  law;  and  occasionally  with  reference  to 
early  Semitic  law  or  the  law  of  Babylon.  From  our  present  means 
of  information  it  seems  likely  that  contract  has  its  origin  in  two 
different  sources.  One  of  these  is  the  formal  promise  which  is 
usually  at  the  outset  religious  in  character.  It  is  a  promissory  oath 
which  is  enforced  by  religious  sanctions.  After  the  secular  ele- 
ment in  society  begins  to  supersede  the  religious  element,  and  the 
power  of  the  state  is  relied  upon  as  a  means  of  enforcing  per- 
formance instead  of  the  sanction  of  religion,  this  contract  tends 
to  turn  into  a  formal  contract  of  a  secular  type.  There  is  no 
uniformity  in  the  different  systems  of  law  as  to  the  forms  that  will 
be  adopted  as  a  means  of  making  the  contract  binding;  but  there 
is  great  uniformity  in  the  general  theory  that  the  use  of  the  proper 
form  will  make  the  contract  binding,  often  without  any  regard  to 
the  actual  intention  of  the  parties  to  the  transaction.  Another 
source  of  contract  in  early  law  is  to  be  found  in  cases  in  which 
one  side  has  performed  in  full  and  has  a  right  to  immediate  per- 
formance, and  credit  is  to  be  given  to  the  adversary  party  who  is 
bound  to  perform.  When  a  blood  feud  was  compounded  it  seems 
to  have  been  customary  to  allow  time  for  the  payment  of  the 
composition.  Credit  would  be  given  occasionally  in  other  transac- 
tions such  as  sales.  It  is  likely  that  originally  some  kind  of  pledge 
or  surety  for  the  payment  of  this  obligation  was  given.  When 
such  pledge  was  finally  restricted  against  the  debtor  himself,  the 
contract  became  one  which  was  fully  performed  by  one  side  when 
it  was  made,  leaving  an  outstanding  liability  on  the  other  side.1 

Contracts  whose  sanction  is  religious  may  be  enforced  by  reli- 
gious penalties,  the  most  serious  of  which  is  excommunication  or 
something  analogous  thereto.  Where  religious  ideas  of  this  type 
are  generally  entertained,  excommunication  is  a  weapon  of  enormous 
power,  and  it  has  proved  itself  adequate  not  only  to  enforce  private 
agreements  but  to  drive  kings  and  emperors  into  abject  submission. 
At  a  time  in  which  the  state  is  not  strong  enough  to  enforce  execn- 

1 1ndeed,  it  seems  to  have  been  as-  wished  to  stifle  the  fend  to  contribute 

sinned    that    a    demand    for    prompt  to   such   payment,  even   if  not  liable 

payment  was  intended  to  compel   aH  therefor:    Nfals  Saga,  122;  Evolution 

who  were  present  in  court  and  who  of  Law  Series,  Vol.  I,  pp.  165,  166. 
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tory  promises  directly  by  coercing  the  promisor,  it  can  compel  per- 
formance undoubtedly  by  withdrawing  from  a  defaulting  promisor 
the  protection  of  the  laws  generally  and  by  putting  the  promisee 
practically  outside  of  the  law.  Outlawry  is  in  its  original  form  a 
very  effective  weapon.  When  private  war  can,  at  best,  be  kept  down 
by  the  help  of  the  state  with  great  difficulty,  the  removal  of  the 
protection  of  the  state  leaves  the  debtor  helpless  to  all  his  enemies. 
As  the  power  of  the  state  increases  and  its  means  of  enforcing  com- 
pliance with  its  commands  become  more  powerful,  the  terrors 
of  outlawry  diminish.  The  wrongdoer  is  not  put  completely  out- 
side of  the  protection  of  the  law ;  but  only  certain  rights,  such  as 
for  example  bringing  actions,  are  denied  to  him.  Eventually  with 
the  increasing  power  of  the  state  outlawry  passes  into  a  mere  form 
and  finally  becomes  obsolete. 

Promises  are  frequently  enforced  by  voluntary  association, 
usually  of  merchants.  Credit  is  the  life  of  trade  and  there  has 
always  been  a  strong  tendency  on  the  part  of  merchants  to  form 
associations  which  would  compel  the  defaulting  promisor  to  comply 
with  his  contract  and  to  meet  his  obligations.  The  medieval 
consular  courts  and  the  courts  of  the  trading  towns  are  examples  of 
this  tendency  although  in  each  case  the  court  has  to  some  extent 
the  sanction  and  support  of  the  state.  A  survival  of  this  tendency 
is  found  in  the  organizations  of  Chinese  merchants  and  other  persons 
engaged  in  a  trade  or  other  business,  which  compel  their  members  to 
perform  their  contracts,  which  perform  such  contracts  for  their  own 
defaulting  members  in  case  of  persistent  refusal,  and  which  use  very 
drastic  measures  to  compel  exoneration  after  such  performance. 

§  4.  Evolution  of  contract  at  Roman  law.  The  development  of  the 
Roman  law  furnishes  an  interesting  illustration  of  the  principles 
which  applied  generally  to  the  development  of  contracts.  The  earl- 
iest contracts  were  the  formal  contracts.  Certain  of  these  were  con- 
tracts the  form  of  which  was  religious  and  which  were  enforced 
primarily  by  a  religious  sanction.  The  religion  of  Rome  was  its  own 
native  religion  and  not  a  foreign  importation.  For  this  reason  and 
because  of  the  fact  that  the  college  of  pontiffs,  the  priestly  caste, 
were  the  oracles  of  the  Roman  law  at  thp  early  period  of  its  develop- 
ment, the  religious  element  in  Roman  law  persisted  longer  than  in 
English  law  at  a  corresponding  stage  of  development.  The  most 
solemn  of  the  formal  relierions  promissory  oaths  was  the  jus  .iurandnm 
by  which  the  promisor  devoted  himself  to  the  infernal  gods  in  casp  he 
should  break  his  promise;  and  which  was  enforced  by  penalties 
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amounting  practically  to  outlawry  and  excommunication.  A  less 
drastic  form  of  religious  promise  was  probably  the  sponsio  in  which 
the  promisor  poured  out  a  libation  of  wine  calling  upon  the  gods 
to  witness  his  promise.  With  the  disappearance  of  the  religious  ele- 
ment and  the  substitution  of  the  power  of  the  state  as  a  sanction,  this 
turns  into  the  formal  oral  stipulatio  which  is  entered  into  by  formal 
question  and  formal  answer.  A  very  early  contract  at  Roman  law  was 
the  nexum,  the  contract  per  aes  et  libram,  by  means  of  the  money 
and  the  scales.  The  transaction  took  the  form  of  a  symbolic  sale, 
before  five  witnesses,  and  the  libripens,  who  held  the  official  scales. 
A  formal  dialogue  between  promisor  and  promisee  took  place,  during 
which  the  scales  were  struck  with  the  piece  of  money,  probably  as  a 
symbol  of  weighing  the  copper.  The  absence  of  any  of  these  formal- 
ities vitiated  the  contract.  This  was  a  loan  contract  which  involved 
the  debtor  in  very  serious  consequences  in  case  of  his  default.  The 
exact  nature  of  these  consequences  has  always  been  a  matter  of 
dispute ; f  but  they  were  sufficiently  serious  to  form  one  of  the  great 
grievances  of  the  debtor  in  early  Borne.  The  contract  litteris  grew 
out  of  the  Roman  custom  of  keeping  books  of  account  for  each  of 
the  families.  An  entry  upon  the  creditors  books  if  based  upon  a  law- 
ful causa  operated  as  a  contract  at  least  if  such  entry  were  made 
with  the  consent  of  the  debtor.  The  contracts  which  grew  out  of 
performance  on  one  side  in  return  for  an  executory  obligation  on 
the  other  side  were  known  as  real  contracts  at  the  Roman  law.  The 
elements  of  contracts  of  this  sort  were  the  delivery  or  performance 
by  the  one  side,  together  with  the  mutual  intention  of  entering  into 
the  contract.  There  were  four  of  these  real  contracts ;  the  mutuum 
which  was  a  transfer  of  property  to  the  debtor  to  be  repaid  by  him 
in  kind  to  the  creditor;  the  commodatum  which  was  the  gratuitous 
loan,  the  depositum  which  was  a  transfer  of  property  for  gratuitous 
safekeeping;  and  the  pignus  or  pledge,  which  was  the  transfer  of 
property  by  the  debtor  to  the  creditor  as  security  for  the  debt. 
At  a  later  stage  the  Roman  law  recognized  the  consentual  contracts 
which  depended  upon  the  mutual  agreement  of  the  parties.  It 
recognized,  however,  only  four  classes  of  these  contracts;  the  sale, 
the  locatio  conductio,  which  was  divided  into  three  classes,  rei, 
operarum,  and  operis,  in  other  words  contracts  for  the  hire  of  a 
thing  for  a  certain  time,  and  for  a  certain  compensation,  contracts 
for  services  generally,  and  contracts  for  a  certain  specific  job ;  the 

1  The  recent  controversy  about  n«rt»m      Review,  137;  Auckland,  Soman  Private 
by  F.  de  Zulueta,  29  Law  Quarterly      Law,  pp.  233,  et  seq. 
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societas  or  partnership,  and  the  mandatum  or  the  contract  for  gratu- 
itous agency.  Additions  were  made  from  time  to  time  to  these 
classes  of  contracts.  Of  the  pacta  or  promises  which  originally 
were  unenforceable,  some  were  recognized,  by  the  jus  civile  or  the 
early  law  of  Rome  peculiar  to  Roman  citizens;  some  were  recog- 
nized and  made  enforceable  by  the  edict  of  the  praetor;  and  some 
were  made  enforceable  by  later  imperial  legislation.  A  number  of 
real  contracts  which  were  outside  of  the  original  list  of  real  con- 
tracts were  recognized  and  enforced  under  the  general  heading  of 
the  innominate  contracts ;  that  is,  contracts  haying  no  definite  name. 
In  Justinian's  arrangement  these  were  grouped  under  the  four, 
headings  do  ut  des,  do  ut  facias,  facio  ut  des,  and  facio  ut  facias. 
During  the  entire  period  of  the  development  of  Roman  law,  includ- 
ing the  final  period  of  codification,  no  general  theory  of  contract 
was  worked  out.  Many  different  classes  of  contracts  were  recog- 
nized; but  unless  a  contract  could  be  placed  under  one  of  these 
classes,  it  was  one  of  the  innumerable  pacta  which  might  operate  as 
a  defense,  but  which  could  not  be  enforced  in  an  action.  Modern 
civil  law,  which  is  Roman  law  applied  to  modern  life  on  the  conti- 
nent of  Europe,  endeavored  in  vain  to  make  the  Roman  classes  of 
contract  fit  modern  conditions;  and  finally  it  was  driven  to  take 
the  position  that  every  deliberate  declaration  of  intention  which 
was  made  with  the  intention  of  creating  an  obligation  should  have 
that  effect.  This  was  effected  by  Pothier's  declaration  that  "the 
principles  of  Roman  law  respecting  the  different  kinds  of  agree- 
ments and  the  distinction  between  contracts  and  simple  agreements, 
not  being  founded  on  the  law  of  nature  and  being  indeed  very  far 
from  simplicity  are  not  recognized  in  our  law."2 

§5.  English  origin  of  American  law  of  contract.  The  law  of 
contract  in  the  United  States,  except  in  the  state  of  Louisiana,  is 
based  upon  the  English  law  of  contract.  The  origin  of  contract  at 
early  English  law  can  not  be  understood,  however,  as  a  problem 
separate  and  apart  from  the  general  nature  of  primitive  law  and 
from  the  origin  of  contract  in  other  corresponding  systems.  If 
early  English  law  is  considered  by  itself  without  reference  to  other 
systems,  certain  peculiarities  in  its  origin  and  development  will 
appear  to  be  grotesque  and  irrational,  when  a  comparison  of  Eng- 
lish law  with  other  systems  of  law  will  show  that  for  some  reason 

SPotfder  on  Obligations  (translated  by  Evans),  Part  I,  ch.  I,  section  1; 
Art  I,  1 1. 


1 6  Page  on  Contracts  8 

these  features  are  almost  inevitable  in  the  development  of  contract 
Other  features  to  which  we  have  become  accustomed  and  which 
we  regard  as  eminently  rational,  such  as  the  doctrine  of  considera- 
tion, !  will  appear  on  comparison  with  other  systems  of  law  to  be 
ideas  peculiar  to  Anglo-American  law  and  having  apparently  no 
necessary  connection  with  the  general  development  of  contract  law. 

§6.  Methods  of  development  of  law.  No  sharp  line  can  be 
drawn  between  progressive  and  non-progressive  societies.  The  most 
non-progressive  society  has  made  a  considerable  progress  upward 
from  the  brute.  In  the  most  progressive  societies  there  are  many 
elements  of  conservatism  which  prevent  a  rapid  and  unchecked 
advance.  Here  again,  however,  it  is  convenient  to  distinguish  be- 
tween the  extremes  while  recognizing  the  fact  that  they  shade  off, 
one  into  the  other.  In  progressive  societies  there  is  a  constant 
struggle  between  the  desire  for  certainty  in  law  and  the  desire  for 
doing  justice  and  for  adapting  the  law  to  the  new  and  constantly 
changing  conditions.  The  life  of  a  progressive  society  is  con- 
stantly propounding  new  problems  to  its  law  and  the  law  is  con- 
stantly modifying  itself  so  as  to  give  some  kind  of  satisfactory 
answer  to  these  new  problems.  In  a  non-progressive  society  the 
desire  for  certainty  is  easily  the  victor.  This  is  largely  due  to  the 
fact  that  in  a  non-progressive  society  there  are  few  new  ideas  to 
arise  outside  of  the  law  and  to  influence  it ;  and  accordingly,  since 
few  new  problems  are  presented  to  the  law,  there  is  little  need  for 
the  law  to  develop.  If,  however,  the  society  in  which  rules  of  law 
have  become  established  is  a  progressive  one,  there  will  sooner  or 
later  be  a  conflict  between  the  needs  of  the  advancing  community 
and  the  archaic  forms  of  law  which  have  ceased  to  represent  the 
thought  and  feeling  of  the  average  mass  of  the  community.  If  a 
revolution  is  to  be  averted  there  must  be  some  adjustment  of  law 
to  the  facts  of  life.  What  happens  then  depends  on  the  relative 
force  of  the  contending  ideas.  On  the  one  hand  the  forces  of  repres- 
sion and  conservatism  may  be  strong  enough  to  check  all  progress 
until  the  pressure  of  advance  reaches  the  breaking  point.  Then 
there  is  a  cataclysm  of  some  sort,  great  or  small;  a  revolution, 
whether  attended  with  bloodshed  or  not,  since  advance  is  made  not 
by  developing  the  pre-existing  law,  but  by  breaking  with  it.  On 
the  other  hand  the  forces  that  make  for  progress  may  at  the  outset 
be  stronger  or  better  organized ;  and  those  that  make  for  conserva- 

ISee  ch.  XIV. 
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tism  and  repression  may  have  better  political  instinct.  In  such  cases 
the  pre-existing  law  may  be  developed  by  a  gradual  piece-meal  im- 
provement, never  losing  touch  with  advance  completely  and  never 
completely  breaking  with  the  old.  In  such  a  community  law  will 
often  be  uncertain,  but  revolutions  will  be  few  and  far  between.  It 
has  been  the  strength  of  the  English-speaking  peoples  that  they  have 
generally  chosen  the  second  of  these  methods  of  developing  their 
law  and  their  institutions.  This  has  been  accomplished  in  English 
law  by  a  partial  reception  of  other  systems  of  law  to  meet  the  needs 
of  advancing  society  as  well  as  an  internal  development  of  its  own 
principles.  Anglo-Saxon  law  had  been  compelled  to  submit  to  a 
partial  reception  of  feudal  law  before  the  establishment  of  the  king's 
courts  under  Henry  II;  and  the  task  at  once  devolved  on  the  king's 
courts  to  work  some  kind  of  order  out  of  the  mass  of  Anglo-Saxon 
custom,  feudal  law  and  Anglo-Norman  administration.  The  partial 
reception  of  ecclesiastical  law  and  of  the  law-merchant,1  together  with 
the  limited  influence  of  Roman  law  directly  on  the  king's  courts,  or 
indirectly  through  equity,  all  aided  in  the  task  of  adapting  the 
English  law  to  the  needs  of  a  progressive  society.  The  result  is  that 
while  on  the  one  hand  the  Anglo-Saxon  law  has  superficially  little 
in  common  with  the  law  of  the  king's  courts  from  the  latter  part  of 
the  twelfth  century  to  the  fifteenth  century,  and  while  this  law  in 
turn  has  superficially  little  in  common  with  the  Anglo-American  law 
of  to-day,  there  is  no  one  point  of  time  at  which  we  can  say  that  the 
law  broke  absolutely  with  the  past  and  took  a  new  start,  with  new 
principles,  unaided  and  undisturbed  by  the  earlier  systems  of  law. 
The  nearest  approach  to  this  which  any  historians  of  the  law  see  is 
in  the  rapid  development  of  law  by  the  king's  courts  in  the  twelfth 
and  thirteenth  centuries.  It  is  possible  that  a  future  historian  will 
see  a  similar  period  of  rapid  growth  in  the  latter  part  of  the  nine- 
teenth and  the  early  part  of  the  twentieth  centuries.  The  uncer- 
tainty of  the  law  occasionally  thus  produced  is  a  mark  of  the 
strength  and  rapid  growth  of  the  people ;  not  of  the  inferiority  of 
the  law.    If  our  civilization  ever  becomes  stationary,  it  will  not  be 

IMogadora  v.  Holt,  1  Shower,  318;  For  an  account  of  the  reception  of 

Hodges  v.  Stewart,  12  Mod.  37.  the  law  merchant,  see  The  Origins  and 

For  a  discussion  of  the  reception  of  Early   History   of  Negotiable   Instru- 

the  law  merchant  by  the  common-law  ments,  by  W.  S.  Holdsworth,  31  Law 

courts,  see  Early  History  of  the  Law  Quarterly   Review,    12,    173   and   370, 

Merchant  in  England,  by  A.  T.  Carter,  and  32  Law  Quarterly  Review,  20  (es* 

17  Law  Quarterly  Review,  232.  pecially  the  last  article). 
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long  before  our  law  will  become  at  least  as  fixed  and  certain  as  was 
Justinian's  law;  and  as  dead. 

§  7.  Anglo-Saxon  courts  and  procedure.  The  English  law  of  con- 
tract, like  English  law  in  general,  was  built  upon  Anglo-Saxon  law 
as  a  basis;  and  this,  in  turn,  was  influenced  profoundly  by  the 
organization,  procedure,  and  mode  of  trial,  of  the  Anglo-Saxon 
courts.  They  were  popular  courts;  that  is,  they  were  made  up  of 
the  suitors  who  attended  upon  them.  There  was  no  judge,  and 
furthermore,  there  was  no  technically  trained  legal  class.  This  is 
certainly  true  of  the  hundred  courts  and  the  shire  courts.  Possibly 
in  private  jurisdictions  the  lord  or  his  steward  actually  possessed  a 
knowledge  of  the  law  in  excess  of  that  possessed  by  the  mass  of  the 
suitors.  Whether  from  a  desire  to  avoid  responsibility  or  from  the 
fear  of  arousing  jealousy,  the  king  seems  to  have  attempted  to  pre- 
vent plaintiffs  from  bringing  suits  before  him  unless  it  could  be 
shown  that  the  local  courts  could  not  do  justice.1  The  system, 
therefore,  taken  as  a  whole,  was  a  system  of  administering  a  tribal 
customary  law  by  administrators  who  were  not  experts  therein.  The 
merits  of  the  case  were  decided  without  evidence  upon  the  point  in 
issue.  Compurgation  and  various  forms  of  the  ordeal  were  the 
means  by  which  the  outcome  of  the  litigation  was  determined.2  As 
a  consequence  of  this  system  of  courts  and  of  these  methods  of  trial, 
there  was  no  available  means  for  deciding  complex  questions  of  fact 
and  no  means  whatever  for  passing  on  the  amount  of  damages.  The 
society  was  a  simple  agricultural  one  and  except  possibly  for  the 
merchant  class  there  was  little  trade  or  business.  The  economic 
conditions  were  not  favorable  to  the  growth  of  the  law  of  contracts ; 
and  if  they  had  been,  the  judicial  machinery  would  have  retarded 
or  prevented  the  growth  of  contract  law.  There  was  probably  the 
same  lack  of  harmony  between  the  different  courts  that  character- 
ized later  English  law.  We  can  be  sure  from  the  Anglo-Saxon  codes 
that  the  law  of  Wessex,  Mercia,  and  Northumbria  differed  on  many 
important  points.  It  is  quite  likely  that  usually  a  court  which 
attempted  to  apply  the  law  of  Wessex  for  example,  did  not  even 

III  Laws  of  Edgar  (secular),  2  (I  Essays  in  Anglo-Saxon  Law,  pp.  297, 

Thorpe,  Ancient  Laws  and  Institutes,  et  seq. 

267);  Laws  of  Cnut  (Secular),  17   (I  For  trial  by  oath  and  ordeal  on  the 

Thorpe,  Ancient  LawB  and  Institutes,  continent,    see    Brissaud,    History    of 

885).  French  Public  Law  (Continental  Legal 

21  Pollock  &  Maitlaud,  38  et  seq.;  History  Series),  §§118,  119;  see  also 

references  in  §  8. 
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feel  bound  to  reach  the  same  results  which  another  court  had 
reached  upon  the  same  facts  under  the  same  law;  and  very  likely 
it  did  not  feel  bound  to  reach  the  same  result  which  it  had  reached 
itself  on  the  same  facts  in  some  former  suit.  Indeed,  the  methods 
of  declaring  the  law  and  of  determining  the  issue  made  this  almost 
inevitable. 


§8.  Contract  at  Anglo-Saxon  law.  Anglo-Saxon  law  was  a  tribal 
law,  a  law  of  popular  custom,  rather  than  a  law  of  jurists  developed 
and  interpreted  by  a  technically  trained  class.  All  that  we  have  left 
of  the  law  itself  is  in  the  form  of  certain  so-called  codes  which  bear 
the  names  of  the  different  kings  by  whom  they  were  declared.1 
There  is  no  reason  for  supposing  that  these  codes  attempted  to 
make  a  complete  statement  of  English  law.  In  fact,  we  can  be  very 
sure  that  they  presuppose  a  great  mass  of  customary  law  and  that 
they  are  intended  to  emphasize  those  parts  of  the  law  which  were 
doubtful,  which  needed  change  or  which  were  most  frequently 
violated.  The  codes  themselves  recognized  the  contract  of  sale,  but 
they  recognized  it  primarily  for  the  purpose  of  preventing  the  sale 
of  stolen  property  and  for  the  purpose  of  indicating  to  one  who 
wished  to  comply  with  the  law  the  means  by  which  he  could  protect 
himself  from  personal  liability  in  case  he  were  so  unfortunate  as  to 
have  bought  stolen  property.  The  great  purpose  of  these  provi- 
sions is  to  enable  the  unfortunate  purchaser  to  prove  who  his  vendor 
was  and  to  transfer  liability  to  him.2  It  is  only  from  a  few  forms 
which  are  found  in  the  Anglo-Saxon  laws  that  it  appears  that  credit 
was  given  and  that  a  debtor  could  at  least  be  driven  to  an  oath  to 
deny  liability.8  It  appears  from  incidental  references  that  trans- 
actions which  we  would  regard  to-day  as  contracts  were  quite  com- 
mon. The  plaintiff  had  to  give  security  for  prosecuting  a  claim, 
and  under  some  circumstances  he  might  compel  the  defendant  to 


t  The  Laws  of  the  Anglo-Saxons,  by 
Harold  D.  Hazel  tine,  29  Law  Quarterly 
Review,  387. 

2 Laws  of  Edward  I  (I  Thorpe, 
Ancient  Laws  and  Institutes,  159) ; 
Laws  of  Aethelstan  (I,  Secular)  10, 
24  (I  Thorpe,  Ancient  Laws  and  Insti- 
tutes, 205,  213) ;  Laws  of  Edmund 
(Concilium  Culintonese)  V  (I  Thorpe, 
Ancient  Laws  and  Institutes,  253); 
Laws  of  Edgar  (Secular)  6  (I  Thorpe, 


Ancient  Laws  and  Institutes,  275) ; 
Laws  of  Ethelred  (I  Dooms)  3  (I 
Thorpe,  Ancient  Laws  and  Institutes, 
283);  Laws  of  Cnut  (Secular)  24  (I 
Thorpe,  Ancient  LawB  and  Institutes, 
391 ) ;  Laws  of  Edward  the  Confessor, 
XXXVIII  (I  Thorpe,  Ancient  Laws 
and  Institutes,  461). 

'Oaths,  II  (I  Thorpe,  Ancient  Laws 
and  Institutes,  183). 
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give  security  for  the  performance  of  a  judgment  against  him.4  From 
analogies  of  continental  and  Scandinavian  law  it  seems  likely  that 
the  blood  feud  was  frequently  settled  by  a  contract.  For  the  per- 
formance of  this  contract  of  compromise,  securities  were  generally 
given.  Debts  could  be  enforced  by  an  action  which  was  much  like 
the  common  law  action  of  debt  and  in  which  compurgation  was  a 
good  defense.  Pledges  of  property  and  warranties  were  recognized ; 
and  they  were  enforced  as  far  as  the  legal  machinery  of  that  day 
was  capable  of  enforcing  them. 

While  the  foregoing  contracts  were  all  of  them  contracts  in  which 
one  side  had  performed  in  whole  or  in  part  and  which  accordingly, 
in  imitation  of  Roman  nomenclature,  are  referred  to  as  real  con- 
tracts, there  were  other  types  of  contract  which  are  explained  as 
formal  in  character.  The  first  of  these  arises  out  of  the  so-called 
pledge  of  faith.  If  the  promisor  pledged  his  faith  as  a  Christian 
to  the  performance  of  his  contract,  it  appears  that  a  special  relig- 
ious sanction  was  given  to  such  promise  and  that  it  could  be 
enforced  because  of  such  pledge  without  regard  to  the  other  ele- 
ments of  the  transaction.  This  is  the  only  form  of  religious  contract 
or  the  promissory  oath  which  in  other  systems  of  law  is  one  of  the 
starting  points  of  contract  law.  It  is  relatively  unimportant  in 
English  law.  Possibly  this  is  due  to  the  fact  that  Christianity  was 
an  exotic  which  displaced  the  native  religion.  With  the  introduc- 
tion of  Christianity  it  is  possible  that  the  close  connection  between 
law  and  religion  was  broken  temporarily  and  that  the  two  were 
regarded  as  opposed  instead  of  as  two  different  aspects  of  the  same 
mass  of  custom.  For  this  reason,  too,  it  may  be  the  priestly  caste 
does  not  possess  any  special  knowledge  of  the  law.  In  this  respect 
too,  the  development  of  English  law  is  very  different  from  the 
development  of  many  other  systems.  It  may  be  added,  as  will  be 
seen  later,  that  the  coalescence  of  law  and  religion  which  appears 
in  the  pledge  of  faith  was  interrupted  by  the  subsequent  trend  of 
political  events  which  brought  the  king  as  administrator  of  national 
justice  into  collision  with  the  church  as  the  advocate  of  special 
privileges  for  the  clergy  and  of  special  law  outside  of  the  courts  of 
the  king  and  beyond  its  control. 

Another  type  of  contract  is  usually  classed  as  a  formal  contract. 
It  consists  in  a  contract  apparently  executory  on  both  sides  for 
which  the  promisee  has  paid  earnest  money  as  a  means  of  binding 
the  bargain.    As  at  later  law,  earnest  is  not  a  part  of  the  purchase 

4  Essays  in  Anglo-Saxon  Law,  190,  206. 
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price,  trot  something  over  and  above  the  purchase  price;  and  the 
result  of  the  transaction  apparently  was  to  bind  the  promisor,  but 
not  to  bind  the  promisee  except  for  the  forfeiture  of  the  earnest 
money  or  in  some  cases  for  the  forfeiture  of  an  additional  penalty. 
Such  a  contract  might  also  be  rendered  binding  by  payment  of 
part  of  the  purchase  price  or  by  a  delivery  of  part  of  the  goods  sold, 
for  the  transaction  was  usually  one  for  the  sale  of  goods.  This 
type  of  contract  is  usually  spoken  of  as  a  formal  contract.  It  will 
be  noted  that  the  requirements  are  substantially  those  of  the  statute 
of  frauds  with  reference  to  the  sale  of  goods  which  have  been  car- 
ried into  the  sale  of  goods  act.  It  is  interesting  to  note  that  while 
students  of  Germanic  and  Anglo-Saxon  law  agree  that  this  is  a 
formal  contract,  the  courts  now  agree  that  similar  provisions  under 
the  statute  of  frauds  deal  merely  with  evidence  atod  not  with  the 
form  of  the  contract ;  and  that  such  a  contract  is  an  informal  con- 
tract, although  one  of  these  facts  must  be  shown  in  order  to  prove 
the  existence  of  the  contract,  unless  the  contract  or  some  note  or 
memorandum  thereof  is  in  writing  and  signed  by  the  party  to  be 
charged  therewith.  In  like  manner  a  contract  of  betrothal  which 
included  a  contract  for  a  marriage  settlement  was  regarded  as  bind- 
ing at  Anglo-Saxon  law  if  the  bridegroom  had  paid  earnest  to  bind 
the  bargain.8 

This  payment,  whether  in  betrothal  contracts  or  other  contracts, 
was  known  as  the  "wed."  The  transaction  is  one  which  appears  in 
all  Germanic  law,  especially  in  the  law  of  the  Lombards  and  of  the 
Franks.  The  payment  frequently  was  a  stick  or  an  arrow.  Its 
exact  significance  is  not  clear.  Some  see  in  it  the  staff  engraved 
with  runes  and  make  it  a  relic  of  an  old  religious  transaction. 
Others  see  in  it  the  spear  of  the  wrongdoer,  which  is  surrendered 
by  his  kinfolk  to  the  avenger  of  blood  as  a  pledge  that  they  will 
atone  for  the  wrong  in  settlement  of  the  blood  feud.  In  its  later 
form  in  Anglo-Saxon  law  it  looks  very  much  like  our  familiar  option 
for  value,  which  we  certainly  do  not  regard  as  a  formal  contract. 
The  habit  of  giving  something  over  and  above  the  amount  agreed 
upon  as  a  part  of  a  legal  transaction,  especially  of  a  transaction  of 
sale,  has  survived  in  popular  usage  long  after  its  legal  effect  has 
ceased  to  exist. 

Another  form  of  contract  which  is  regarded  as  a  formal  contract 
is  the  contract  which  is  concluded  by  shaking  hands.    Some  see  in 

B  Theodore  Liber  Poenitentialis,  §29      tutes,    11);    Essays    in    Anglo-Saxon 
(It  Thorpe,  Ancient  Laws  and  Insti-      Law,   167. 
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this  a  relic  of  a  pledge  of  faith  or  a  pledge  of  one's  person  symbol- 
ized by  his  right  hand  as  security  for  the  performance  of  his  promise. 
It  may  be  added  that  it  seems  doubtful  whether  these  transactions 
should  be  called  formal  contracts  in  the  sense  in  which  the  term  is 
used  in  later  law.  A  formal  contract  owes  its  obligation  to  the 
form  of  the  transaction  without  regard  to  the  actual  intention  of  the 
parties  back  of  the  outward  form.  It  is  doubtful  if  this  was  the 
effect  of  the  payment  of  earnest  or  of  a  hand  shake  at  early  English 
law.  These  were  apparently  matters  of  evidence  necessary  to  prove 
that  the  parties  had  really  entered  into  an  agreement.  Without 
them  the  agreement  could  not  be  enforced.  With  them,  however, 
it  appears  as  if  the  actual  intention  of  the  parties  could  be  inquired 
into  as  well  as  questions  of  fraud  and  the  like,  which  tend  to  show 
that  the  intention  was  induced  by  deceit.1  In  view  of  the  fact  that 
Anglo-Saxon  procedure  gave  no  opportunity  for  the  introduction 
of  evidence  at  the  trial  of  the  issue  the  requirement  of  some  out- 
ward act  in  addition  to  mutual  promises  is  not  as  irrational  as  it 
would  seem  at  our  law  to-day.  The  question  whether  the  negotia- 
tions of  the  parties  resulted  in  the  formation  of  a  contract  or 
whether  they  remained  as  incomplete  negotiations,  is  a  question 
which  gives  rise  to  much  litigation,  even  under  modern  methods  of 
trial.    Under  the  Anglo-Saxon  methods  of  trial  the  difficulties  in 


•  For  a  discussion  of  pledge  of  faith, 
hand-shake  and  payment  of  earnest  at 
Anglo-Saxon  law,  see  T  Pollock  &  Mait- 
land  (2d  Ed.),  57;  II  Holdsworth, 
History  of  English  Law,  72  et  eeq.; 
Jenk's,  Short  History  of  English  Law, 
13;  Essays  on  Anglo-Saxon  Law, 
189;  Contracts  in  Early  English 
Law,  hy  Sir  Frederick  Pollock,  6 
Harvard  Law  Review,  389;  The 
Anglo-Saxon  Period  of  English  Law, 
by  A.  H.  F.  Lefroy,  26  Yale  Law 
Journal,  291,  388;  Forms  and  Sanc- 
tions of  Anglo-Saxon  Contracts,  by 
Robert  L.  Henry,  Jr.,  15  Mich.  Law 
Review,  552,  639;  The  Transaction  of 
Sale  in  Saxon  Times,  by  Gilbert  Stone, 
29  Law  Quarterly  Review,  323 ;  Origins 
of  the  Law  of  Sale,  by  Gilbert  Stone, 
31  Law  Quarterly  Review,  50. 

Most  of  the  foregoing  authorities 
assume  that  contract  at  Anglo-Saxon 
law  was  very  rudimentary,  and  little 


more  than  an  appendix  to  the  law  of 
property.  For  a  discussion  of  the  sub- 
ject which  regards  contract  as  "a 
very  prominent  feature  of  the  English 
legal  system  prior  to  the  Norman 
Conquest,"  see  The  Formal  Contract 
of  Early  English  Law,  by  Harold  D. 
Hazeltine,  10  Columbia  Law  Review, 
G08. 

For  a  discussion  of  pledge  of  faith, 
payment  of  earnest  and  the  like  in 
early  Frankish  and  Germanic  law,  see 
Brissaud,  History  of  French  Private 
Law  (Continental  Legal  History 
Series),  §§  362  et  seq.,  pp.  471  et  seq.; 
Huebner,  History  of  Germanic  Pri- 
vate Law  (Continental  Legal  History 
Series),  §§68  et  seq.,  pp.  463  et  seq. 

For  the  pledge  of  faith,  the  fides 
facta  of  the  Frankish  law,  see  Lex 
Salica,  Hessels  &  Kern,  316  et  seq.; 
Henderson's  Historical  Documents,  185 
et  seq. 
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determining  whether  a  contract  had  been  made  unless  some  out- 
ward act  could  be  shown,  must  have  been  almost  insuperable. 

§  9.  The  Norman  Period.  The  Norman  Conquest  did  not  result 
in  any  immediate  change  in  Anglo-Saxon  law.  Feudalism  ^as 
assuming  the  form  which  it  finally  took  on  in  England.  A  strong 
central  power  was  building  up  in  spite  of  the  feudal  lords.1  The 
factors  which  caused  the  great  change  to  come  in  English  law  were 
forming,  but  the  law  itself  underwent  no  sudden  change.  As  the 
conditions  of  English  society  altered  and  as  the  old  law  ceased  to 
fit  the  facts  of  life,  it  gradually  died  out.  The  new  law  which  was 
to  take  its  place  was  in  a  condition  of  ferment.  The  power  of  the 
church  seems  to  have  increased  and  the  jurisdiction  of  the  church 
courts  seems  to  have  extended.  With  this  general  expansion  in 
ecclesiastical  jurisdiction  probably  went  an  extension  in  the  doc- 
trine of  the  effect  of  a  pledge  of  faith.  It  is  probable  that  the 
church  courts  enforced  many  contracts  and  enforced  payment  of 
debts  if  the  faith  of  the  promisor  or  the  debtor  had  been  pledged. 
By  the  side  of  the  local  courts,  the  courts  of  the  lords  and  the 
ecclesiastical  courts,  the  king's  court  began  to  appear  in  the  reign 
of  Henry  I  as  a  youthful  and  vigorous  competitor  for  pre-eminence. 

§10.  Angevin  Period— The  law  of  the  court.  The  reign  of 
Henry  II  marks  a  great  change  in  the  development  of  English  law. 
The  king's  court,  whose  law  in  the  reign  of  Henry  I  had  begun  to 
tower  above  the  popular  customary  law  of  the  local  courts  in  its 
terrible  empire  of  kingly  majesty,  became  a  settled,  organized  and 
permanent  tribunal  whose  jurisdiction  had  begun  its  career  of 
growth  and  expansion  which  finally  resulted  in  crushing  out  the 
law  and  the  jurisdiction  of  the  local  courts.  At  the  outset,  however, 
the  introduction  of  the  king's  courts  into  the  judicial  system  merely 
added  another  element  of  confusion.  We  are  so  accustomed  to  feel 
that  a  nation  must  be  a  legal  unit  and  that  the  courts  should  all 
attempt  to  administer  the  same  law  that  it  is  difficult  to  realize  that 
for  centuries  in  England  the  theory  which  prevailed  was  the  exact 
opposite  of  this.  Because  the  custom  of  the  king's  courts  finally 
crushed  out  the  customs  of  the  other  courts  and  became  the  common 
law  of  England,  the  lex  communis  totius  Angliae,  we  are  likely  to 
assume  that  the  common  law  and  the  English  law  are  synonymous 
terms;  and  that  if  contract  was  not  recognized  by  the  king's  courts 
as  a  common  law  concept,  it  did  not  exist.    In  fact,  each  court  had 

1  Local  King's  Court  in  the  Reign  of  Wm.  I,  by  Geo.  B.  Adams,  23  Yale 
Law  Jour.  490. 
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its  own  law.  There  was  no  common  law.  The  hundred  courts  and 
the  shire  courts  continued  to  administer  popular  tribal  custom ;  and 
probably  no  court  felt  bound  to  make  its  customs  comply  with  the 
customs  of  any  other  court.  The  manorial  courts  each  applied  the 
customs  of  the  manor  in  which  it  was  held.  There  was  no  reason 
why  the  customs  of  any  two  manors  should  agree.  The  courts  of 
the  church  applied  ecclesiastical  law  and  their  jurisdiction  was 
invoked  frequently  for  the  very  reason  that  the  ecclesiastical  law 
differed  from  the  other  systems.  The  merchants  held  their  own 
courts  in  the  trading  towns  and  applied  the  law  merchant  which 
was  the  custom  of  the  merchants  of  western  Europe  and  of  England. 
The  law  merchant  was  the  law  of  a  class  and  not  the  law  of  a  nation. 
It  was  international  law  in  the  old  sense  of  the  term ;  that  is,  it  was 
a  law  which  was  found  in  a  great  many  different  nations  and  which 
did  not  owe  its  existence  or  its  validity  to  any  one  of  them.  It  was 
a  relic  of  the  old  theory  of  personal  law. 

Over  this  system  of  courts  each  with  its  own  law  was  imposed 
the  system  of  the  courts  of  the  king.  The  law  which  this  court 
administered  at  the  outset  looks  to  us  to-day  very  much  like  a  mix- 
ture of  what  we  regard  as  common  law  in  the  proper  sense  and  of 
equity.  In  fact,  it  was  the  material  out  of  which  both  common  law 
and  equity  developed.  The  theory  that  each  court  had  its  own  law 
was  assumed  by  the  king's  courts.  When  the  organization  of  the 
king's  courts  into  the  king's  bench,  the  common  pleas  and  the 
exchequer  took  definite  form,  it  was  assumed  that  none  of  these 
courts  was  bound  to  adopt  the  customs  of  any  one  of  the  other 
courts.  Even  if  one  court  had  power  to  review  the  judgments  of 
the  other  court,  the  inferior  court  was  felt  to  have  power  to  decide 
according  to  its  own  customs  even  though  the  defeated  party  was 
certain  to  secure  a  reversal  if  he  could  be  heard  by  the  superior 
court.1  With  the  growing  tendency  of  the  king's  court  to  limit 
their  jurisdiction  and  to  petrify  their  fluid  customs,  the  inherent 
power  of  the  king  to  do  justice  in  cases  in  which  his  courts  could 
not  do  it,  finally  led  to  the  formation  of  the  court  which  was  subse- 
quently known  as  the  court  of  the  chancellor  and  to  the  formation 
of  that  system  of  rules  which  was  finally  known  as  equity.    Here 

1  An    illustration   of    this   is    found  ments:      Hi n son   v.   Burridge,   Moore, 

in   the   determination   of  the   Queen's  701 ;  Paramour  v.  Payne,  Moore,  703; 

Bench  to  allow  indebitatus  assumpsit  Maylard  v.  Kester,  Moore,  711. 

without  requiring  an  express  promise  A  much  more  recent  illustration  is 

to     pay,     although     the     Exchequer  found    on    question    of    procedure,    in. 

chamber    kept    reversing    such    judg-  Parker  v.  M*WilUam,  6  Bing.  688. 
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again,  while  equity  purported  to  follow  the  law  as  far  as  it  could, 
there  was  no  reason  why  their  rules  should  be  the  same  on  all  ques- 
tions; and,  in  fact,  equity  owes  its  very  existence  to  the  failure  of 
the  king's  courts  to  do  justice  in  specific  cases.  Furthermore,  it 
was  assumed  by  the  king's  courts  at  the  outset  that  remedies  must 
be  exclusive  and  that  they  could  not  be  concurrent.  If  a  remedy 
for  a  given  wrong  existed,  no  other  remedy  could  be  given.  The 
result  was  that  the  rights  which  were  first  recognized  and  protected 
by  the  king's  courts  were  often  protected  by  remedies  inferior  to 
those  by  which  they  protected  rights  which  they  did  not  recognize 
until  a  later  stage  of  development. 

§11.  Land  law  supplementing  gaps  in  contract  law.     Two 

reasons  may  be  suggested  for  the  fact  that  the  king's  court  suc- 
ceeded in  doing  justice  without  enforcing  executory  contracts.  In 
the  two  centuries  that  followed  the  Norman  Conquest,  land  was  the 
basis  of  social  organization,  government  and  private  rights.  Our 
law  attempts  to  distinguish  sharply  between  public  duties  growing 
out  of  the  relation  between  subject  and  state,  and  the  rights  which 
arise  out  of  private  property.  Under  the  feudal  organization  of 
society  these  were  looked  upon  as  almost  identical.  The  strength  of 
the  early  English  kings  enabled  them  to  succeed  in  their  royal  anti- 
feudal  policy  where  the  kings  on  the  continent  failed.  Even  in 
England  the  strength  of  the  feudal  organization  produced  a  pro- 
found effect  on  all  branches  of  law.  Practically  all  personal  serv- 
ices of  every  sort  took  the  form  of  land  tenure.  In  place  of  con- 
tracts for  work  and  labor  of  the  modern  law,  we  find  land  held  by 
tenure  of  rendering  services  for  the  overlord.  At  a  time  at  which 
interest  could  not  be  recovered,  the  favorite  means  by  which  a 
land  owner  borrowed  money  was  by  granting  a  lease  for  years  at  a 
nominal  rental  in  consideration  of  the  present  payment  of  money. 
The  analogy' was  carried  still  farther.  Contracts  for  support  either 
in  money  or  in  kind  were  treated  as  grants  of  realty  and  this  theory 
was  extended  even  to  cases  in  which  no  charge  was  made  upon  any 
corporeal  realty  to  secure  payment.1  Since  the  great  bulk  of  the 
English  people  held  land  by  one  tenure  or  another,  and  since  a  great 
number  of  the  contracts  of  the  land  holding  classes  took  the  form 
of  tenure  or  grants  of  interest  in  realty  or  of  grants  of  incorporeal 
rights,  which  were  looked  upon  as  real  property,  we  find  that  as  a 

ISee  for  example  a  grant  of  an  v.  Swinburne,  Y.  B.  5  Edward  IT 
annuity  for  services  of  an  attorney  (Easter)  pL  10,  38  Selden  Society  1. 
to  be  rendered  in  the  future:     York 
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matter  of  fact  many  of  the  transactions  which  are  to-day  effected 
by  simple  executory  contracts  are  present  in  the  law  of  the  king's 
courts ;  but  in  land  law  and  not  in  contract  law.  We  find  cases  on 
these  points  in  the  early  abridgments,  but  not  under  headings  which 
suggest  their  connection  with  contract. 

§  12.  Contract  at  law  of  local  courts  and  at  law-merchant.    In 

the  history  of  law,  including  the  history  of  the  law  of  contracts,  the 
law  of  the  king's  courts  is  of  great  importance  to  us,  since  it  was 
the  law  which  prevailed  ultimately  and  out  of  which  together  with 
the  law  of  the  chancellor's  court  our  modern  Anglo-American  law 
has  developed.  Its  law  is  not  of  importance  to  us  as  proving  that 
rights  such  as  contract  did  not  exist  at  any  given  period  in  the 
early  development  of  the  law  of  the  king's  courts;  although  it  may 
prove  affirmatively  that  such  rights  did  exist.  Many  of  the  con- 
tracts and  promises  which  were  not  enforced  by  the  king's  courts* 
were  probably  enforced  by  the  courts  of  the  hundred  and  of  the 
shire.  They  certainly  were  enforced  by  the  courts  of  the  trading 
towns1  and  by  the  manorial  courts.2 

1  For  a  discussion  of  the  nature  of      the  Contract  of  Insurance,  by  W.  S. 


contract  at  early  law  merchant,  Bee 
2  Selden  Society,  pp.  132  et  seq. 

For  cases  of  contract  at  law  mer- 
chant, see  23  Selden  Society  (I  Select 
Cases  on  Law  Merchant),  22,  23,  39, 
43,  50,  53,  59,  68,  75,  103,  105.  In 
many  of  these  cases  the  payment  of 
earnest  is  alleged. 

For  a  case  in  which  the  existence 
of  a  seal  is  alleged  specifically,  see 
59    (same  volume). 

For  the  relation  of  the  merchant  to 
England  and  the  law  merchant  to 
common  law,  see  I  Pollock  &  Maitland 
(2d  Ed.),  464  to  467.  See  also,  The 
Origins  and  Early  History  of  Negotia- 
ble Instruments,  by  W.  S.  Holdsworth, 
31  Law  Quarterly  Review,  12,  173, 
376,  and  32  Law  Quarterly  Review,  20; 
The  Early  History  of  Negotiable 
Instruments,  by  Edward  Jenks,  9  Law 
Quarterly  Review,  70;  Notes  on  the 
History  of  Commerce  and  Commercial 
Law,  1.  Antiquity,  2.  The  Middle 
Ages,  by  Layton  B.  Register,  61 
University  of  Pennsylvania  Law  Re- 
view, 431,  652;  The  Early  History  of 


Holdsworth,  17  Columbia  Law  Review, 
85;  The  Early  History  of  Banking, 
by  W.  S.  Holdsworth,  34  Law 
Quarterly  Review,  11;  What  is  the 
Law  Merchant?  by  Francis  M.  Bnr- 
dick,  m2  Columbia  Law  Review,  470; 
What  is  the  Law  Merchant  T  by  John 
S.  Ewart,  3  Columbia  Law  Review, 
135;  The  Surety,  by  Wm.  H.  Loyd, 
66  University  of  Pennsylvania  Law 
Review,  40;  Suretyship  at  "Law  Mer- 
chant," by  Anan  Raymond,  30  Harvard 
Law  Review,  141;  Jus  Gentium  and 
Law  Merchant,  by  William  Wirt  Howe, 
41  American  Law  Register  (N.S.),  375. 

Malynes  Consuetudo  vel  Lex  Mer- 
catoria,  the  early  authority  on  the 
law  merchant  is  an  interesting  mixture 
of  law  merchant,  arithmetic,  geogra- 
phy, commerce,  the  law  of  the  sea  and 
discussion  of  a  league  to  enforce  peace 
by  means  of  a  great  international  trad- 
ing company. 

2  For  a  discussion  of  contract  at  the 
law  of  the  manorial  and  local  courts, 
see  II  Holdsworth,  History  of  English 
Law,  319. 
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A  great  mass  of  contracts  in  modern  law  grows  out  of  mercantile 
transactions.  In  England  as  we  have  seen,  the  merchant  class  had 
its  own  law  which  was  international  and  not  territorial,  and  which 
was  enforced  by  its  own  courts.  In  this  way  a  great  class  of  cases 
were  provided  for  automatically,  by  such  courts  as  the  piepowder 
court,  in  which  the  merchants  themselves  administered  a  justice 
which  was  summary,  but  advanced  for  that  time. 

§  13.  Contract  at  law  of  ecclesiastical  courts.  The  ecclesiastical 
courts  were  ready  to  enforce  contracts  in  order  to  prevent  the 
promisor  from  committing  a  sin  by  breaking  his  contract,  especially 
where  he  had  pledged  his  faith.1  While  it  is  often  said  that  the 
fifteenth  article  of  the  Constitution  of  Clarendon  withdrew  all  con- 
tract cases  from  the  ecclesiastical  courts,  the  article  itself  has  no 
such  broad  provision;  but  it  merely  provides  that  debts  which  are 
due  either  with  or  without  a  pledge  of  faith  are  to  be  within  the 
jurisdiction  of  the  king.  From  its  terms  this  applies  only  to  debt 
and  has  rlo  application  to  other  classes  of  contract.  Very  likely  it 
was  put  in  this  form  because  debt  was  at  that  time  the  contract 
which  the  king's  courts  recognized  and  enforced.  At  the  same  time 
this  article  was  intended  to  protect  the  courts  of  the  king  from 
encroachment  upon  their  jurisdiction  by  the  ecclesiastical  courts 
and  it  was  not  intended  to  limit  the  jurisdiction  of  the  ecclesiastical 
courts  in  cases  in  which  the  king's  courts  would  not  grant  relief. 
The  operation  of  this  article  was  not  as  complete  or  extensive  as 
its  terms  would  import.  It  is  plain  from  the  actual  practice  of  the 
courts  that  the  ecclesiastical  courts  took  the  position  that  they  had 
the  right  to  continue  to  hear  cases  of  this  sort,  although  they  were 
obliged  to  concede  that  the  debtor  could  prevent  them  from  exer- 
cising their  jurisdiction  by  securing  a  prohibition  from  the  king's 


For  the  effect  of  hand-clasp  by 
borough  custom,  Bee  21  Selden  Society 
(II  Borough  Customs),  182. 

For  the  effect  of  payment  of  earnest 
by  borough  custom,  see  18  Selden 
Society  (I  Borough  Customs),  217  to 
210. 

For  specific  customs  of  different 
boroughs,  see  18  Selden  Society  (I 
Borough  Customs),  213,  215. 

For  cases  in  which  contracts,  ap- 
parently executory  and  informal,  were 
enforced  by  local  courts,  see  4  Selden 
Society  (The  Court  Baron),  114,  115. 


1  For  the  attempt  of  the  courts 
Christian  to  enforce  the  pledge  of  faith, 
see  I  Pollock  &  Maitland  (2d  Ed.), 
128,  129;  III  Holdsworth,  History  of 
English  Law,  318  et  seq. 

For  a  discussion  of  the  relations 
between  the  ecclesiastical  court?  and 
the  common  law  courts,  see  Breach 
of  Promise  of  Marriage,  by  J.  Dundas 
White,  10  Law  Quarterly  Review,  135 
( 1894 ) .  See  The  Date  of  Separation  of 
Ecclesiastical  and  Lay  Jurisdiction  in 
England,  by  Walter  Liechtenstein,  8 
Illinois  Law  Review,  347. 
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courts.  If  such  prohibition  were  secured,  the  ecclesiastical  courts 
could  not  proceed  with  the  case.  If  the  prohibition  were  not  secured, 
they  felt  that  they  had  jurisdiction  to  hear  and  determine  actions 
of  debt,  at  least  if  a  pledge  of  faith  had  been  given.  The  two  sets 
of  courts  were  regarded  as  having  inconsistent  rights ;  the  ecclesias- 
tical courts  to  hear  the  cases  unless  the  king's  courts  issued  a  pro- 
hibition; the  king's  courts,  to  issue  a  prohibition  to  prevent  the 
ecclesiastical  courts  from  hearing  the  cases.2  It  was  much  like  the 
relation  which  exists  to  this  day  in  some  classes  of  cases  between  the 
common  law  courts  and  equity  courts,  where  the  plaintiff  has  a 
right  to  maintain  an  action  at  common  law,  to  enforce  his  legal 
rights,  even  if  he  will  thus  obtain  an  inequitable  advantage,  although 
the  equity  courts  may  enjoin  him  from  making  use  of  his  legal  rights. 
The  difference  between  the  two  was  the  rather  technical  difference 
that  the  prohibition  issued  to  the  ecclesiastical  court,  as  well  as  to 
the  plaintiff  therein,  while  equity  never  assumed  to  issue  an  injunc- 
tion against  the  king's  courts,  but  only  against  the  parties  who 
sought  relief  therein. 

§  14.  Contract  in  early  equity.  Equity  in  the  sense  of  power  to 
do  justice  wherever,  for  any  reason,  justice  could  not  be  done  in 
the  ordinary  course  of  law,  may  have  existed  at  Anglo-Saxon  law 
in  the  right  to  appeal  to  the  king  when  the  local  courts  could  not  do 
justice.  It  is  clear  from  the  bills  in  Eyre,  which  have  been  printed 
recently,  that  the  king's  courts  actually  administered  equity  in  the 
thirteenth  century  and  in  the  early  part  of  the  fourteenth  century.1 
The  task  of  doing  justice  in  extraordinary  cases  was  also  under- 
taken by  the  king  in  council ;  and  as  the  chancellor  was  the  member 
of  council,  upon  whom  such  work  ultimately  devolved,  the  chancel- 
lor finally  became  a  judicial  officer  by  whom  this  extraordinary 
power  of  doing  justice  was  administered.  The  self-limitations  of 
the  king's  courts  began  to  manifest  themselves  in  their  elimination 
of  equity  and  in  the  gradual  stiffening  of  their  customs  and  remedies 
into  strict  law.  The  bills  in  Eyre  disappeared  and  were  finally  for- 
gotten ;  to  be  discovered  in  recent  years  and  by  their  discovery,  to 


2  See  for  example,  the  cases  in 
Bracton's  Note  Book,  such  as  152, 
162,  550,  810.  See  the  cases  collected 
under  the  title,  Prohibition,  in  Brooke's 
Abridgment  and  in  Fitzherhert'a 
Abridgment. 

1  See  30  Selden  Society  (Select  Bills 
in  Eyre),  in  which  many  early  con- 


tract cases  are  found,  as  on  pp.  22,  23, 
41,  45,  46,  50,  62,  117. 

For  quasi-contract,  see  p.  6  of  the 
same  volume.  See  also,  Relation  of 
the  Equity  Administered  by  the  Com- 
mon Law  Judges  to  the  Equity  Ad- 
ministered by  the  Chancellor,  hy  W.  S. 
Holdsworth,  26  Tale  Law  Journal,  1. 
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upset  many  of  our  theories  as  to  the  essential  difference  between 
common  law  and  equity.  While  very  little  material  is  yet  in  print 
upon  which  we  can  base'  positive  statements  as  to  the  extent  to 
which  the  chancellor  enforced  contracts  at  an  early  period,  it  seems 
to  be  clear  that  the  chancellor  exercised  a  wide  discretion  in  com- 
pelling a  defaulting  promisor  to  act  according  to  equity  and  good 
conscience  and  apparently  without  much  regard  to  the  form  of  the 
contract  which  he  was  asked  to  enforce.2  It  was  not  necessary  that 
the  contract  should  fall  within  the  classes  of  contract  which  the 
king's  courts  were  enforcing.  Indeed,  the  fact  that  it  was  not  in 
one  of  such  classes  was  one  of  the  reasons  for  invoking  the  power 
of  equity. 

Since  so  many  courts  recognized  contracts,  and  enforced  them, 
the  deficiencies  in  the  contract  law  of  the  king's  courts,  which  will 
be  indicated  in  the  following  sections,  did  not,  for  a  considerable 
period  of  time,  operate  to  prevent  the  formation  or  enforcement  of 
contracts.  The  fact  that  the  king's  courts  limited  its  contract 
actions  to  debt  and  covenant  did  not  mean  that  other  forms  of  con- 
tract were  lacking  at  English  law.  Until  methods  of  doing  business 
changed  so  that  there  was  a  need  for  a  law  of  contract  other  than 
the  law  between  lord  and  tenant,  or  between  merchants,  there  would 
be  little  pressure  upon  the  king's  courts  to  enforce  ordinary  execu- 
tory contracts;  and  the  local  courts  and  the  ecclesiastical  courts 
were  only  too  willing  to  take  care  of  such  litigation. 

§  15.  Early  procedure  as  affecting  contract  law.  At  the  outset 
the  king's  courts  had  no  procedure  and  no  machinery  for  enforcing 


2  Barbour,  History  of  Contract  in 
Early  English  Equity,  IV  Oxford 
Studies,  1  et  seq.  (73  et  seq.,  160 
et  seq.) ;  Some  Aspects  of  Fifteenth- 
Century  Chancery,  by  Willard  Bar- 
bour, 31  Harvard  Law  Review,  834; 
Early  English  Equity,  by  Oliver  Wen- 
dell Holmes,  1  Law  Quarterly  Review, 
162;  2  Essays  in-  Anglo-American 
Legal  History,  705.  See  also,  The 
Origin  of  English  Equity,  by  George 
Burton  Adams,  16  Columbia  Law  Re- 
view, 87;  Continuity  of  English 
Equity,  by  George  B.  Adams,  26  Yale 
Law  Journal,  550;  Early  History  of 
English  Equity,  by  H.  D.  Hazel  tine; 
Essays  in  Legal  History,  261    (269) ; 


Confusion  of  Law  and  Equity,  by 
Henry  H.  Ingersoll,  21  Yale  Law 
Journal,  58.  See  10  Selden  Society 
(Si-lTt  Cases  in  Chancery),  for  con- 
tract cases,  among  them,  that  on 
p.  141. 

The  early  reports  of  chancery  cases 
assume  the  validity  and  enforceability 
of  contracts,  but  at  a  period  much 
later  than  the  one  under  discussion. 
See  Toth.  162  to  164,  including  cases 
in  the  reigns  of  Elizabeth  and  James  I. 

By  this  time  equity  had  renounced 
its  jurisdiction  in  assumpsit,  and  such 
cases  were  referred  to  the  common 
law  for  trial:  Sutton  v.  Erington, 
Cary,  97. 
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executory  contracts.  In  their  earliest  procedure  a  specific  question 
was  submitted  to  an  assize,  which  they  were  required  to  answer. 
With  the  development  of  the  jury,  a  greater  freedom  in  forming  the 
issue  was  permitted ;  but  as  long  as  no  rules  on  the  subject  of  meas- 
ure of  damages  existed,  there  was  no  means  by  which  the  king's 
courts  could  enforce  executory  contracts  except  by  specific  per- 
formance. At  an  early  period  before  the  differentiation  between 
law  and  equity,  it  seems  as  though  the  power  of  specific  performance 
might  have  been  exercised.  With  the  growing  rigidity  of  the  com- 
mon law,  this  power  was  abandoned.  The  result  was  that  the  king's 
courts  had  no  available  machinery  for  enforcing  executory  con- 
tracts, and  this  lack  of  definite  rules  on  the  subject  of  the  measure 
of  damages  had  its  effect  upon  the  theory  of  the  relation  of  the 
different  covenants  in  executory  contracts,  even  after  the  king's 
courts  finally  began  to  enforce  them.  Until  a  definite  set  of  rules 
on  the  subject  of  the  measure  of  damages  could  be  evolved,  it  was 
necessary  to  treat  the  different  covenants  on  each  side  as  independ- 
ent and  to  allow  each  to  recover  against  the  other.  The  results  thus 
reached  were  substantially  the  same  as  those  reached  under  our 
theory  of  the  measure  of  damages  for  breach  of  contract.  Debt  was 
of  such  antiquity,  that  it  was  tried  by  compurgation.1 

Some  of  the  other  courts  possessed  machinery  by  which  they 
could  compel  the  performance  of  a  contract  in  some  fashion.  By 
its  writ  of  subpoena  and  by  its  power  to  punish  for  contempt,  equity 
had  the  means  of  enforcing  performance  of  such  contracts  as  it 
chose  to  perform.  In  addition  to  this  it  exercised  a  power  to  award 
damages  for  breach  of  contract  where  such  relief  was  proper  and 
where  the  case  was  one  of  which  the  king's  courts  would  not  take 
jurisdiction.  The  courts  of  the  trading  towns  seem  to  have  exer- 
cised a  similar  jurisdiction  to  award  damages.  The  manorial  courts 
had  power  to  distrain  the  property  of  the  debtor  or  promisor  and  to 
coerce  him  into  performing  his  contracts. 

§  16.  Ultimate  triumph  of  law  of  king's  court.  In  the  contest 
between  the  king's  courts  on  the  one  hand  and  the  local  and  man- 
orial courts  on  the  other,  the  king's  courts  had  two  great  advan- 
tages. One  of  them  was  the  fact  that  the  power  of  the  king  was 
back  of  the  judgments  of  his  courts.    It  was  no  longer  necessary 

1  For   a    later    attempt    to   justify  Glanville  considers  the  duel  a  proper 

compurgation  by   a  rational  but  un-  mode  of  trial  in  debt  in  some  circum- 

historical  explanation,  see  London  v.  stances:  Glanville,  Book  X,  ch.  5. 
Wood,  12  Mod.  669. 
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for  a  successful  litigant  to  gather  in  the  fruits  of  the  judgment  him- 
self. If  the  defeated  party  did  not  comply  voluntarily  with  the 
judgment  of  the  king's  court,  the  king's  official  would  enforce  the 
judgment  for  the  litigant.  The  other  great  advantage  that  the 
king '8  courts  had  was  the  fact  that  theirs  was  not  a  tribal  law  or  a 
law  of  popular  custom,  although  they  probably  used  tribal  custom 
and  popular  law  as  a  source  of  material  out  of  which  to  build  their 
own  jurisprudence.  The  custom  of  the  king's  courts  was  the  cus- 
tom of  the  trained  jurist.  It  was  the  lawyer's  law  and  not  the 
popular  law.  The  result  was  that  in  the  long  contest  the  king's 
courts  devoured  the  local  and  manorial  courts  and  to  a  large  extent 
it  digested  its  victims.  From  their  own  nature  and  from  the  limita- 
tions upon  the  jurisdiction  of  the  king's  courts,  largely  self-imposed, 
the  equity  and  admiralty  courts  survived  with  their  customs;  and 
to  a*  limited  extent  the  ecclesiastical  courts  survived.  Because  of 
this,  ultimately  *we  are  likely  to  think  that  the  law  of  the  king's 
courts  was  the  standard;  and  that  if  the  king's  courts  denied  relief 
in  certain  cases,  it  meant  that  these  substantive  rights  were  not 
recognized  at  English  law.  As  a  matter  of  fact,  the  refusal  of  the 
king's  courts  to  grant  relief  depended  largely  upon  jurisdictional 
questions  and  did  not  necessarily  mean  a  denial  of  the  existence  of 
substantive  rights.  Their  refusal  to  hear  many  classes  of  cases  is 
more  like  the  refusal  of  the  courts  of  the  United  States  to  hear  cases 
in  which  the  substantive  right  is  plain,  but  to  which  the  jurisdiction 
of  the  United  States  courts  does  not  extend. 

§17.  Jurisdictional  importance  of  writs.  While  the  king's 
courts  from  the  outset  never  attempted  to  proceed  upon  the  broad 
theory  that  no  one  should  be  sent  away  from  their  courts  without 
a  remedy,  they  allowed  new  writs  freely  in  their  formative  period. 
They  were  very  willing  to  extend  their  jurisdiction.  What  were  the 
causes  which  led  to  the  petrifaction  of  the  common  law  procedure 
between  the  reign  of  Henry  II  and  the  enactment  of  the  statute 
In  Consimili  Casu  in  1284  A.  D.,  so  that  its  register  of  writs  practi- 
cally became  a  closed  book  to  which  additions  could  not  be  made, 
it  is  difficult  to  say.  The  jealousy  of  those  who  possessed  local  juris- 
diction may  in  part  have  been  the  cause.  The  natural  tendency 
toward  conservatism  was  undoubtedly  another  cause.  It  frequently 
proves  easier  to  establish  a  new  court  to  develop  a  new  jurisprudence 
than  to  induce  an  existing  court  to  extend  its  principles  to  take  in 
new  cases.  Whatever  the  reason,  the  common  law  finally  adopted 
the  theory  which  is  the  exact  opposite  of  the  modern  theory.    The 
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chief  characteristic  of  the  English  common  law  in  its  final  develop- 
ment was  that  rights,  which  we  now  term  substantive,  were  grouped 
in  accordance  with  the  form  of  action  by  which  a  violation  of  such 
right  might  be  redressed.  The  modern  theory  of  law  is  that,  the 
substantive  rights  being  stated  fully  and  exhaustively,  it  at  once 
appears  whether  on  the  facts  of  the  case  there  has  been  any  invasion 
of  such  substantive  right ;  and  that  in  case  there  is  an  invasion,  the 
law  gives  a  remedy  by  an  appropriate  proceeding  as  a  matter  of 
course.  The  common  law  view  from  the  middle  of  the  thirteenth 
century  was  exactly  opposed  to  this.  A  certain  number  of  writs 
were  allowed  by  the  law.  Each  of  these  writs  could  be  given  in 
certain  specified  cases.  If  the  particular  case  in  question  did  not 
present  such  a  state  of  facts  as  would  justify  the  issuing  of  one  of 
the  known  writs,  no  remedy  could  be  given.  This  tendency  of  the 
common  law  is  in  part  a  characteristic  which,  as  we  have  seen,1 
belongs  to  every  system  of  primitive  law.  It  was  -further  strength- 
ened and  intensified  by  the  method  in  which  the  common  law  was 
built  up.  The  reasons  for  the  peculiar  force  of  this  idea  in  English 
law  are  therefore,  in  part,  historical.  The  common  law,  as  we 
know  it,  is  the  law  recognized  and  applied  in  England  by  the  royal 
courts.  The  law  generally  in  force  in  England  in  the  local  or 
baronial  courts  in  the  reign  of  Henry  II,  is  of  great  importance  since 
it  furnished  by  far  the  greater  part  of  the  materials  from  which  the 
royal  courts  built  up  their  new  jurisprudence ;  but  it  is  as  a  source 
of  material  and  not  as  a  rival  jurisprudence  that  it  is  of  marked 
interest  to  the  student  of  modern  law.2  The  triumph  of  the  law  of 
the  king's  courts  makes  that  law  the  ancestor  of  modern  Anglo- 
American  law;  and  the  law  of  the  local  or  manorial  courts  is  of 
importance  to  us  only  as  far  as  it  was  absorbed  by  the  king's  courts 
and  handed  on  to  us. 

The  permanent  establishing  of  the  royal  courts  by  Henry  II,  is 
therefore  one  of  the  great  crises  in  the  development  of  our  law,  and 
marks  the  nearest  approach  to  a  break  in  the  continuity  of  its  devel- 
opment. The  reforming  influence  in  medieval  law  was  likely  to 
proceed  from  the  king.  The  nobility  were  satisfied  with  the  existing 
order  of  things :  the  lower  classes  had  no  means  of  expressing  their 
grievances  except  by  occasional  rebellions.  The  middle  class  was 
just  beginning  to  exist.    Henry  II,  whatever  his  personal  faults,  was 

1  See  S  2.  which    pleas    are    determined    in    the 

2  Thus  according  to  the  sub-title  King's  Court,  the  Exchequer  and  be- 
Glanville  purports  to  treat  of  "those  fore  the  Justices,  wheresoever  they 
laws  and  customs  only,  according  to  may  be." 
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a  great  legal  reformer.    He  found  justice  in  England  local  or  feudal. 
By  establishing  royal  courts  and  giving  to  them  jurisdiction  over 
certain  classes  of  cases,  he  took  the  first  steps  which  were  to  make 
justice   in  English-speaking  countries  first  royal,   and  eventually 
national.    In  determining  what  jurisdiction  his  court  should  have, 
Henry  II  was  probably  not  controlled  by  philosophical  theories.    He 
seems  to  have  asserted  for  his  court  as  wide  a  jurisdiction  as  he 
dared.    The  limits  thus  set  were  probably  determined  by  his  power 
rather  than  by  consistent  legal  theories.     In  any  event  the  royal 
court  was  one  of  a  limited  jurisdiction.    Prom  the  first,  it  could  only 
hear  cases  which  were  brought  before  it  by  certain  specified  forms  of 
writs.     The  natural  tendency  of  early  law  to  formalism  was  thus 
intensified  in  Engand  by  the  fact  that  in  the  court  which  was  really 
making  the  common  law,  these  forms  were  jurisdictional  in  char- 
acter.   The  development  of  the  common  law,  including  the  law  of 
contracts,  is  therefore  intimately  associated  with  the  development 
of  the  writs  and  the  various  forms  of  action  on  contract.    These 
must,  therefore,  be  considered  separately. 

§18.  Debt.  The  action  of  debt  was  adopted  by  the  king's 
courts  from  Anglo-Saxon  law.  The  Anglo-Saxon  oath  of  defense 
against  debt  has  already  been  given.  Its  existence  shows  that  the 
action  of  debt  is  the  oldest  of  contract  actions,  except  possibly  the 
action  on  the  promise  made  with  pledge  of  faith.  The  earliest  work 
on  the  common  law  during  the  Angevin  period  bears  the  name  of 
Ranulph  de  Glanville,  Justiciar  of  England.1  Glanville,  writing 
toward  the  end  of  the  reign  of  Henry  II,  devotes  Book  10  to  a  dis- 
cussion "of  the  debts  of  the  laity,  arising  from  different  kinds  of 
contracts,  namely :  from  sale,  purchase,  gift,  loan,  borrowing,  letting 
out  and  hiring;  and  the  pledges  and  gages,  whether  movable  or 
immovable,*  and  of  charters  concerning  debts.' '  An  examination  of 
this  chapter  shows  that  as  a  rule  Glanville  is  treating  of  contracts 
which  are  executed  upon  the  one  side,  and  the  remedy  sought  by  the 
person  who  has  thus  executed  the  contract  is  to  compel  payment. 
His  right  is  thought  of  as  substantially  a  right  to  certain  property, 
whether  he  is  seeking  to  recover  specific  property,  or  to  recover  pay- 
ment under  the  contract.  The  writ  which  Glanville  gives  as  the 
proper  one  to  issue  when  the  plaintiff  complains  to  the  king's  court 
concerning  a  debt  that  is  due  him  is  as  follows:    "The  King  to  the 

tWbo  wrote  this  work  or  how  he     convenience,     be      referred     to     as 
spelled   his    name    are   questions    not      "GlanYiUe." 
involved  here.     The  author  will,  for 
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Sheriff,  Health.  Command  N.  that  justly  and  without  delay  he 
render  to  B.  one  hundred  marks  which  he  owes  him,  as  he  says,  and 
of  which  he  complains  that  he  has  unjustly  deforced  him.  And,  unless 
he  does  so,  summon  him,  by  good  Summoners,  that  he  be  before 
me  or  my  Justices  at  Westminster  in  fifteen  days  from  the  Pente- 
cost, to  shew  wherefore  he  has  not  done  it.  And  have  there  the 
summoners  and  this  writ.  Witness,  etc."2  The  debt  is  looked  upon 
as  property  of  which  the  defendant  is  deforced,  as  we  today  look 
upon  wrongful  detention  of  specific  personal  property.*  In  analogy, 
probably,  to  the  law  of  real  property,  a  debt  was  thought  of  as  a 
grant.  We  find,  therefore,  that  by  the  year  1188  A.  D.  at  the  latest, 
the  action  of  debt  was  thoroughly  established  in  the  king's  courts. 
" Pleas  concerning  the  Debts  of  the  Laity  also  belong  to  the  king's 
Crown  and  Dignity."4  Even  the  fact  that  the  debtor  had  pledged 
his  faith  could  not  shake  off  the  jurisdiction  of  the  king's  court, 
whatever  claims  the  ecclesiastical  courts  might  make.  "Pleas  of 
debt  due  with  pledge  of  faith  or  without  pledge  of  faith  are  to  be 
in  the  king's  jurisdiction."'  Debt  shows  its  primitive  origin  in  the 
fact  that  wager  of  law  is  a  defense.  The  commonest  form  of  the 
wager  of  law  consisted  in  the  defendant's  swearing  that  he  did  not 
owe  the  debt;  and  a  certain  number  of  other  witnesses  (often 
twelve)  swearing  that  they  believed  him.  They  were  practically 
character  witnesses  only.  Another  form  of  wager  of  law  was  defend- 
ant's making  the  oath  with  certain  additional  solemnities,  often  in 
a  certain  number  of  churches.  That  such  defenses  were  allowed 
shows  that  the  action  of  debt  is  so  old  that  the  mode  of  proof  which 
is  characteristic  of  early  Germanic  jurisprudence  could  attach  to  it 
and  become  an  inseparable  part  of  it.  In  later  times  a  forced  and 
artificial  attempt  to  rationalize  this  method  of  proof  was  made.  It 
was  said  that  the  plaintiff  had  voluntarily  given  credit  to  the  de- 
fendant and  had  thus  vouched  for  his  credibility.  This  late  and 
insufficient  explanation  was  probably  not  thought  of  for  generations 
after  the  wager  of  law  became  a  defense  in  the  action  of  debt. 
Debt  lay  from  the  first,  as  we  have  seen,  for  a  fixed  and  liquidated 
sum  of  money  due  and  owing  from  the  defendant  to  the  plaintiff.6 
It  was  an  action  in  one  sense  much  narrower  than  contract,  for  it 

2Glanville,  Book  X,  ch.  2.  For  translation,   eee   Sel.   Doc.    Eng. 

3  Pollock    &    Maitland,    History    of  Const.  Hist.,  Adams  &  Stephens*. 
English  Law   (2d  Ed.),  Vol.  II,  204,  •  Pollock    &    Maitland,    History   of 
205.  English  Law  (2d  Ed.),  VoL  II,  210 j 

4  Glanville,  Book  X,  ch.  1.  Black.  Com.  Ill,  164. 
8  Constitutions  of  Clarendon,  ch.  15. 
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omitted  all  executory  agreements.  *n  another  sense  it  was  much 
wider,  for  it  provided  a  means  of  recovering  a  liquidated  sum  which 
might  be  due  for  some  reason  outside  of  contract :  such  as  a  penalty 
imposed  by  statute. 

An  interesting  incident  in  English  law  is  the  attempt  of  some  of 
the  local  courts  to  free  the  action  of  debt  from  the  defenses  of 
wager  of  law.  If  the  king's  courts  had  been  willing  or  able  to  do 
this  the  field  which  assumpsit  was  to  occupy  in  the  future  would 
have  been  clearly  narrowed.  With  a  little  greater  liberality  as  to 
the  effect  of  variance  in  proving  the  debt  so  as  to  conform  to  the 
rights  and  the  declaration,  the  common  counts  would  have  been 
unnecessary.  The  king's  courts,  however,  made  no  attempt  to 
adopt  this  local  jurisprudence  and  the  action  of  debt  remained  fixed 
in  its  original  form. 

§  19.  Other  contracts  in  the  law  of  Henry  IL  The  contracts 
enforced  by  the  king's  courts  during  the  period  of  which  Olanville 
wrote,  which  bore  some  resemblance  to  our  executory  contracts, 
were  contracts  of  warranty.1  Olanville  tells  us  that  a  solemn  pledge 
of  the  faith  of  the  defendant  will  not  be  received  as  any  proof  in  the 
king's  court,  though  breach  of  contract  with  a  violation  of  faith, 
may  be  proceeded  for  in  the  Court  Christian  ;2  other  proof  is  neces- 
sary ;  and  this  other  proof  may  be  by  a  proper  witness,  by  the  duel, 
or  by  a  charter.3  Apart  from  this  casual  reference  to  sealed  instru- 
ments as  evidence  in  an  action  of  debt,  or  in  some  cases  as  under- 
lying a  warranty,  Olanville  makes  no  allusion  to  the  action  which 
was  subsequently  known  as  covenant,  and  based  upon  an  instrument 
under  seal.  The  remaining  kinds  of  contracts  appear  to  have  been 
outside  of  the  jurisdiction  of  the  king's  court.  Thus  Olanville  tells 
us  that  if  there  is  a  contract  for  a  pledge,  and  the  debtor  after 
having  received  the  loan,  should  not  give  the  pledge,  the  king's 
court  is  not  in  the  habit  of  giving  protection  to  private  agreements 
of  this  description  made  out  of  court,  or  even  in  any  other  court 
than  that  of  the  king;  and  therefore,  if  such  compacts  are  not 
observed,  the  king's  court  does  not  interfere.4  So,  after  a  meager 
outline  of  letting  and  hiring,  Olanville  tells  us  that  he  passes  briefly 
over  the  foregoing  contracts,  because  the  king's  court  does  not 
usually  take  cognizance  of  them.1  Olanville  therefore  recognizes  an 
action  for  a  fixed  and  liquidated  debt  and  for  certain  breaches  of 

IGlanville,  Book  X,  ch.  15.  *  Olanville,  Book  X,  ch.  8. 

J  Olanville,  Book  X,  ch.  12.  IGlanville,  Book  X,  ch*  18. 

'Olanville,  Book  X,  ch.  12. 
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warranty,  but  not  for  a  mere  promise,  however  solemn,  or  for 
breaches  of  ordinary  contract.  It  seems  clear,  from  this  chapter  of 
Glanville,  that  many  rights  were  left  to  the  local  courts,  or  the 
ecclesiastical  courts.  If  the  material  for  writing  a  complete  history 
of  the  English  Law  of  Contract  shall  ever  be  gathered,  it  will  be 
found  that  during  the  early  Angevin  period,  the  king's  court 
selected  certain  rights  to  enforce,  leaving  others  to  the  ecclesiastical 
and  local  courts :  as  the  law  administered  by  the  courts  of  the  king 
came  to  be  looked  upon  as  the  common  law,  the  law  of  the  other 
courts  dwindled  to  local  custom,  and  thus  passed  to  oblivion,  or  was 
transferred  to  the  realm  of  religion  which  we  look  upon  as  being  out- 
side of  law ;  and  that  by  this  means  a  great  mass  of  rights  which 
once  were  enforceable  in  some  way,  and  in  some  court,  became  obso- 
lete, and  that  the  subsequent  development  of  the  law  of  contract 
has  been  in  a  great  measure  a  gradual  winning  back  by  the  common 
law,  as  developed  by  the  king's  courts  and  the  other  courts  follow- 
ing their  precedents,  of  the  ground  thus  lost.  The  more  we  are  able 
to  learn  about  the  law  of  the  local  courts  and  the  ecclesiastical 
courts,  the  more  probable  this  appears. 

§20.  Covenant — The  contract  under  seal.  We  consider  else- 
where the  gradual  extension  of  the  use  of  the  seal  as  a  means  of 
authenticating  instruments.  With  the  adoption  by  the  lower 
strata  of  free  men  of  a  form  which  had  once  been  characteristic  of  the 
great  men  of  the  realm,1  we  find  an  increasing  disposition  to  recog- 
nize the  new  form  of  instrument  as  creating  a  distinct  class  of 
rights.  When  Glanville  wrote  the  sealed  charter  was  only  one 
kind  of  evidence,  though  often  the  most  satisfactory  kind,  of  prov- 
ing the  debt  sued  for.  The  tendency  of  special  forms  of  evidence 
to  develop  into  special  forms  of  contract  is  very  strong.  Soon 
after  Glanville  wrote,  it  appears  from  the  records  of  the  courts 
that  they  were  beginning  to  allow  a  special  form  of  writ  for  formal 
written  instruments.  This  is  the  writ  of  covenant.  Pollock  and 
Maitland2  give  examples  of  the  writ  of  covenant  of  the  dates  of 
1194  A.  D.  and  1201  A.  D.  By  the  time  of  Bracton  the  action  of 
covenant  is  in  general  use,  though  he  uses  language  which  seems 
to  imply  that  the  courts  exercised  a  rather  arbitrary  discretion  in 
deciding  what  contracts  they  would  enforce,  and  that  they  were  on 
the  whole  averse  to  enforcing  contracts  made  out  of  court.  In 
speaking  of  stipulations  he  refers  to  the  "Conventional  which  is 

ISee  §  1150.  2 History  of  English  Law  (2d  Ed.), 

VoL  n,  216. 
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drawn  up  on  the  agreement  of  each  party,  and  not  by  order  of  the 
judge  or  of  the  praetor,  and  of  which  there  are  as  many  kinds  as 
there  are  penalties  for  contracts,  with  which  the  court  of  the  king 
does  not  interfere  at  all  except  as  a  matter  of  grace."3  " Although 
it  is  not  allowable  tot  any  of  the  parties  to  recede  from  covenants 
it  is  not  usual  at  any  time  for  a  necessity  to  be*  imposed  on  the 
court  of  our  lord  the  king  to  discuss  private  covenants  of  this 
kind.  But,  nevertheless,  if  anyone  recedes  from  a  covenant  the 
other  party  is  aided  by  an  action  on  the  covenant,  according  as 
will  be  explained  below.,,4  During  the  century  following  Glanville 
the  action  of  covenant  became  firmly  established  as  a  means  of 
enforcing  formal  contracts.1 

§21.  The  other  formal  contracts  of  the  older  law.  The  king's 
courts  had  found  at  least  three  classes  of  contract  which  are 
usually  classed  as  formal  contract,  which  were  known  to  the 
Anglo-Saxon  law  or  to  the  law-merchant,  and  a  fourth  class  which 
was  the  direct  result  of  Norman  influence.  The  formal  contracts 
from  Anglo-Saxon  law  and  from  the  law-merchant  were  the  execu- 
tory contract  in  which  earnest  had  been  paid,  the  contracts  which 
had  been  made  binding  by  a  hand-shake,  and  the  contract  which 
was  shown  by  the  tally.  For  some  time  the  courts  seem  to  have 
hesitated  over  the  question  whether  a  seal  was  necessary  to  a 
formal  contract,  or  whether  a  written  contract,  or  even  an  oral 
contract  made  in  one  or  more  of  these  other  solemn  forms  would 
not  be  sufficient.1  Gradually  the  types  of  formal  contract  other 
than  that  under  seal  were  excluded  from  the  jurisdiction  of  the 
king's  courts. 

Some  of  the  local  courts  appear  to  have  continued  to  enforce 
the  other  types  of  formal  contract.  Here  again  the  king's  courts 
would  have  broadened  their  jurisdiction  greatly  if  on  this  point 
they  had  adopted  the  law  of  these  local  courts.  At  the  same  time, 
however,  this  gain  in  the  early  law  of  contract  would  probably 
have  been  paid  for  later.  The  king's  courts  would  have  developed 
a  number  of  different  types  of  formal  contract  which  would  have 
undoubtedly  interfered  with  the  ultimate  development  of  a  broad, 
simple  theory  of  contract.    It  was  the  very  delay  on  the  part  of 

*Bi  acton,  f.  100;  Twiss's  edition,  I  Pollock  ft  Maitland,  History  of 
Vol.  IT,  p.  117.  English  Law   (2d  Ed.),  Vol.  II,  216. 

tBracton,  f.  34;  Twiss's  edition,  1  Pollock  ft  Maitland,  History  of 
Vol  I,  p.  267.  English  Law  (2d  Ed.),  Vol.  II,  219, 
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the  king's  courts  in  recognizing  contracts  in  general  that  enabled 
them  eventually  to  adopt  a  fairly  simple  and  rational  theory  of 
contract.  By  the  reign  of  Edward  I,  it  was  settled  that  a  sealed 
instrument  was  necessary  to  prove  a  covenant.  While  this  is 
stating  substantive  law  in  terms  of  evidence,  it  is  only  doing  what 
is  done  in  our  law  to  this  day.  The  action  of  covenant  then, 
became  restricted  to  the  sealed  contract. 

§22.  Relation  between  debt  and  covenant  After  covenant 
developed  as  a  separate  action,  the  original  common-law  rule  that 
actions  could  not  be  concurrent  made  debt  and  covenant  mutually 
exclusive;  and  the  rule  that  the  earlier  action  could  not  be  dis- 
possessed by  the  new-comer,  made  debt  and  not  covenant  the 
remedy  for  a  sealed  covenant  to  pay  a  definite  sum  of  money.  It 
was  not  till  the  seventeenth  century  that  the  creditor  had  his 
choice  between  debt  and  covenant  where  a  fixed  and  liquidated  sum 
of  money  was  due  and  owing  under  a  sealed  instrument,1 

§23.  Limitation  on  jurisdiction  of  king's  courts  before  in 
oonsimili  casu.  Since  the  common  law  could  enforce  a  contract 
only  by  means  of  a  writ,  it  follows  from  the  foregoing  facts  that 
in  the  twelfth  and  a  greater  part  of  the  thirteenth  century,  the 
king's  courts  recognized  and  enforced  only  two  classes  of  con- 
tracts; those  under  seal,  and  those  resulting  in  a  fixed  and  liqui- 
dated indebtedness.  For  the  numerous  and  varied  contracts  of  other 
classes,  no  remedy  was  given,  and  under  our  view  of  what  law  is, 
we  may  say  that  no  such  right  was  recognized  by  the  courts  of 
the  king.  It  must  further  be  observed  that  debt  and  covenant 
were  not  limited  to  contracts  as  we  understand  them.  Debt  espe- 
cially would  lie  for  many  cases  which  are  now  outside  the  pale  of 
contract  law,  such  as  statutory  penalties,  amercements,  forfeitures 
and  the  like.1 

§24.  The  statute  in  consimili  casu.  During  the  thirteenth 
century  the  king's  courts  began  to  arrest  the  natural  development 
of  the  common  law  by  refusing  to  allow  new  writs  to  be  framed 

1  Pollock    ft    Maitland,    History    of  was    preferred:      Blackstone's    Com., 

English  Law   (2d  Ed.),  Vol.  II,  219.  Ill,  154-156. 

By     the     eighteenth     century     either  1  See  §§  18,  47, 1493  et  seq.;  Pollock  ft 

action    could   he   brought    if    a   fixed  Maitland,    History    of    English    Law 

sum  was  due  on  a  sealed  instrument;  (2d  Ed.),  Vol.  II,  210,  211. 
but  owing  to  wager  of  law,  covenant 
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for  the  purpose  of  meeting  new  cases  as  they  arose.  As  we  have 
seen  already,1  this  tendency  characterizes  all  legal  systems  of 
primitive  type.  In  a  nation  which  is  progressing  in  a  social  and 
economic  development,  an  irrepressible  conflict  ensues  between 
legal  theories  and  the  facts  of  life.  A  nation  thoroughly  alive  will 
not  remain  fettered  by  a  rigid  system  of  law  based  on  an  obsolete 
theory  of  society.  The  extension  of  trade  and  commerce  in  Eng- 
land resulted  in  an  increased  demand  for  the  recognition  and 
enforcement  of  contracts  at  the  very  time  that  the  king's  courts  by 
their  hostile  attitude  toward  the  customs  of  the  local  courts  were 
crushing  out  the  jurisdictions  which  up  to  this  time  had  been  the 
means  of  enforcing  contracts.  Even  in  the  courts  that  applied  the 
law-merchant,  the  defense  by  oath,  or  compurgation,  the  so-called 
wager  of  law,  was  proving  an  obstacle  to  the  development  of  trade. 
Belief  came  through  legislation.2  Undoubtedly  this  legal  reform 
originated  with  the  king,  Edward  I,  and  its  adoption  by  Parlia- 
ment was  due  to  his  initiative.  The  Statute,  13  Edw.  I,  ch.  24, 
passed  in  1284  A.  D.,  is  known  from  the  place  were  Parliament 
convened  as  the  Statute  of  Westminster  second.  Prom  its  charac- 
teristic words  this  section  of  the  statute  is  known  as  in  consimili 
casu.  This  section  provides  that  "Whensoever  from  henceforth  it 
shall  fortune  in  chancery  that  in  one  case  a  writ  is  found,  and  in 
like  case  falling  under  like  law  and  requiring  like  remedy  is  found 
none,  the  clerks  of  chancery  shall  agree  in  making  the  writ ;  or  the 
plaintiffs  may. adjourn  it  until  the  next  parliament,  and  let  the 
cases  be  written  in  which  they  can  not  agree,  and  let  them  refer 
themselves  (them)  until  the  next  parliament  (and)  by  consent  of 
men  learned  in  the  law  a  writ  shall  be  made  (let  a  writ  be  made) 
lest  it  might  happen  after  that  the  court  should  long  time  fail  to 
minister  justice  unto  complainants/ *  This  statute  marks  a  turn- 
ing point  in  the  history  of  English  law.  If  the  courts  had  refused 
to  extend  their  jurisdiction  by  taking  advantage  of  this  statute, 
equity  would  have  so  developed  as  to  overshadow  common  law.  If 
the  courts  had  promptly  enforced  the  statute  in  the  spirit  in  which 
it  was  passed,  equity  would  have  had  but  a  limited  field  for  its 
operations.  As  it  was,  the  courts  compromised.  Slowly,  and  with 
evident  reluctance,  they  took  a  partial  and  limited  advantage  of 
this  statute ;  leaving  equity  room  to  develop  side  by  side  with  the 

1  See  |  2.  worked   with   legislation   to  keep  the 

IThis  was  only  one  means  of  de-      law  abreast  of  national  life. 
velopment.     Legal  fictions  and  equity  •  Translation    from    English    Stat- 

utes at  Large,   by  Danby  Pickering. 
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common  iaw,  and  giving  to  posterity  a  system  of  law,  split  into  two 
parts,  which  it  is  our  business  to  weld  into  a  whole. 

§25.  Development  of  assumpsit.  In  enlarging  their  jurisdic- 
tion under  this  statute  the  common-law  courts  did  not  approach 
contract  as  a  separate  subject  in  its  nature  distinct  from  other 
rights;  but  they  treated  breaches  of  contract  as  wrongs,  in  prin- 
ciple indistinguishable  from  non-contract  wrongs.  To  find  breach 
of  contract  classed  as  a  tort  is  in  some  respects  startling  to  us. 
Our  tendency  today  is  to  contrast  tort  and  contract  very  sharply. 
We  regard  the  original  source  of  the  duty  as  the  substantive  right, 
the  invasion  of  which  gives  rise  to  the  remedial  right  which  the 
courts  are  called  upon  to  recognize  and  to  protect;  and  we  base 
our  technical  classification  upon  this  source  of  duty.  It  may  be 
doubted  whether  this  is  the  popular  view  as  distinguished  from  the 
technical  view  even  today.  A  man  whose  rights  are  invaded  is 
more  likely  to  consider  the  wrong  that  is  done* to  him  rather  than 
the  original  source  of  the  duty.  He  is  likely  to  regard  breach  of 
contract  especially  if  intentional  as  a  form  of  fraud  and  bad  faith. 
The  thing  that  impresses  him  is  the  fact  that  the  law  gives  him  a 
means  of  compelling  the  adversary  party  to  respond  in  damages,  to 
make  restitution  or  to  desist  from  his  wrongdoing.  In  this  respect 
the  popular  view  is  that  of  the  early  common  law.  In  the  earlier 
digests,  breach  of  contract  and  tort  are  grouped  together  under  the_ 
heading  of  action  on  the  case ;  and  it  is  not  until  a  later  time  that 
the  assumpsits  are  separated  from  what  we  today  would  call  the 
torts.1  This  was  due  in  part  to  the  fact  that  the  action  on  the 
case  was,  at  the  outset,  not  a  tort  action  exclusively,  nor  a  contract 
action,  as  such ;  but  rather  an  action  for  all  wrongs  not  involving 
the  direct  application  of  force,  and  not  provided  for  by  some  pre- 
existing form  of  action.  The  consequence  has  been  a  strong  tend- 
ency to  confuse  breach  of  contract  with  tort.  A  standard  elemen- 
tary writer  groups  breach  of  contract  under  private  wrongs  or 
torts.2  In  making  which  classification  he  follows  Blackstone.*  The 
idea  that  breach  of  contract  is  a  kind  of  a  tort  is,  therefore,  one 
which  can  not  be  said  to  have  become  obsolete  for  centuries  after 
the  passage  of  13  Edw.  I.  It  was  adopted  by  the  king's  courts  in 
the  period  when  assumpsit,  the  last  and  broadest  of  the  contract 
actions  was  developing.    The  crying  need  for  a  new  form  of  action 

1  Brooke's  Abridgment,  f.  4;   Action  2  Robinson's  Elementary  Law,  §228. 

sur     le     case;     Fitzherbert's     Grand         3 Blaoketone'e  Com.  Ill,  153,  et  eeq. 
Abridgment,  ff.  9h,  et  eeq. 
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was  not  at  the  outset  in  the  domain  of  contract;  but  in  tort. 
Under  the  statute,  in  consimili  casu,  the  class  of  cases  which  first 
seem  to  have  impressed  the  courts  as  being  in  like  case  and  requir- 
ing like  remedy  with  existing  forms  of  action  were  those  in  which 
a  wrongful  act  had  been  done,  which  caused  damage  and  yet 
could  not  support  an  action  of  trespass  because  the  wrongful  act 
did  not  involve  the  direct  application  of  force  to  the  person  or 
property  injured.  Negligence  is  a  typical  example  of  wrongs  of 
this  class.  To  meet  such  cases,  an  extension  of  the  writ  of  trespass 
known  as  trespass  on  the  case  was  devised.  This  writ  was  at  first 
allowed  in  cases  which  we  should  class  as  pure  tort.  The  question 
which,  however,  soon  came  up  for  discussion  was  this.  If  negli- 
gence is  actionable  and  trespass  on  the  case  will  lie,  why  should  it 
be  the  less  actionable  because  the  transaction  by  means  of  which 
negligence  and  resulting  damages  were  possible,  originated  in  the 
agreement  of  the  parties?  To  this  the  courts  promptly  replied  that 
trespass  on  the  case  would  lie  on  such  facts.  Accordingly  where  a 
blacksmith  shod  a  horse  and  negligently  drove  a  nail  into  the 
horse's  hoof,  thereby  laming  him,  it  was  held  that  trespass  on  the 
case  would  lie.4  So  if  one  undertook  to  carry  a  horse  safely  across 
a  river,  and  overloaded  the  boat,  by  reason  of  which  the  horse  was 
killed,  it  was  held  that  trespass  on  the  case  would  lie.8  This  form, 
of  action  was  allowed  against  the  specific  objection  that  it  should 
have  either  been  in  trespass,  or  on  the  agreement.  The  latter 
objection,  though  in  form  a  mere  matter  of  procedure  really  raised 
a  question  of  substantive  law;  for  if  on  contract,  the  action  must 
have  been  covenant,  since  the  damages  were  unliquidated,  and  no 
recovery  could  then  be  had  as  the  contract  was  not  under  seal. 
Accordingly  where  suit  was  brought  for  undertaking  to  cure  a 
horse  and  performing  so  negligently  that  the  horse  died,  it  was 
held  that  the  action  need  not  be  covenant,  but  that  trespass  on  the 
case  would  lie.6 

In  the  cases  thus  far  discussed,  the  defendant  attempted  per- 
formance, but  performed  in  a  negligent  manner.  The  question  was 
then  further  presented  whether  if  the  agreement  was  not  under 
seal  this  form  of  trespass  on  the  case  would  lie  against  one  who 
had  done  nothing  towards  performance.  The  courts  were  at  first 
strongly   set   against   allowing   this   action   in   such   cases.     The 

«Y.    B.    4ft,    Ed.    m,    19    (Trinity  IY.    B.    43,    Ed.    HI,    33,    pi.    38 

Term),  pi.  19.  (Michaelmas  Term). 

IY.  B.  22,  Liber  Assisarum,  pi.  41, 
f  d  94. 
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reason  was  possibly  in  part  that  given  by  Reeves.  "It  was  thought 
somewhat  harsh  to  give  the  name  of  trespass  to  a  thing  which 
was  never  done ;  it  took,  therefore,  some  time,  and  needed  the  con- 
current force  of  some  strong  motives,  to  induce  the  court  to  admit 
these  new  writs."1  In  the  reign  of  Henry  IV,  suit  was  brought 
against  a  carpenter  for  not  building  or  causing  to  be  built  certain 
houses  which  he  had  agreed  to  build.  The  objection  was  made  that 
the  plaintiff  was  really  counting  on  a  covenant  while  he  failed  to 
show  a  sealed  contract.  This  objection  was  sustained  by  the  court, 
it  being  suggested  in  obiter  that  perhaps  it  would  have  been  other- 
wise if  it  had  been  averred  that  the  work  was  begun  and  by  negli- 
gence left  unfinished.8  This  decision  while  outwardly  on  a  ques- 
tion of  procedure  necessarily  involved  the  idea  that  an  executory 
contract  could  not  be  enforced  in  case  of  mere  non-performance 
unless  under  seal.  The  same  decision  was  rendered  a  little  later 
in  the  same  reign.9  If  these  cases  really  involved  mutual  executory 
promises,  contract  law  had  by  this  time  reached  its  limit  of  develop- 
ment at  the  common  law.  It  seemed  that  without  further  aid  from 
the  legislature  the  common  law  would  abandon  the  purely  execu- 
tory informal  contract.  The  bar  did  not,  however,  seem  satisfied 
with  this  decision  as  a  finality.  In  the  reign  of  Henry  VI,10  the 
attempt  to  enforce  executory  contracts  by  the  action  of  trespass 
on  the  case  was  renewed.  An  action  was  brought  for  breach  of  a 
contract  to  build  a  mill.  It  was  not  alleged  that  the  contract  was 
under  seal,  or  that  the  defendant  had  done  anything  thereunder. 
The  question  presented  was  therefore  the  same  as  that  presented 
in  the  earlier  cases.  Two  out  of  the  three  judges,  however,  held 
that  the  action  of  trespass  on  the  case  would  lie.  The  third  judge 
dissented  on  the  ground  that  if  this  kind  of  action  would  lie  in 
such  a  case,  it  would  lie  on  every  broken  agreement.  This  was,  of 
course,  the  real  question.  Historically  the  dissenting  judge  was 
right.  The  majority  opinion  was  a  departure  from  precedent.  It 
was  a  departure,  however,  which  marked  the  first  lesson  taken  by 
the  king's  courts  in  the  law  of  the  local  courts  on  executory  con- 
tracts ;  and  it  forms  the  leading  case  on  the  elementary  proposition 
that  an  executory  contract,  not  under  seal,  is  enforceable.  It  is 
true  that  the  report  of  this  case  does  not  show  the  final  decision 
on  this  point.  This  is  a  common  failing  of  the  memoranda  in  the 
Year  Books.    The  report  does  show,  however,  that  the  defendant 

7  Reeves    (Finlason),  m,  434,  435.  *Y.  B.  11  Hen.  IV,  33,  pi.  60. 

•  Y.  B.  2  Hen.  IV,  3  b.  and  4,  pi.  9.  «Y.  B.  3  Hen.  VI   (Hilary  Terra), 

36,  pi.  33. 
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did  not  dare  to  demur,  after  the  discussion  in  court,  but  that  he 
pleaded  a  discharge  "from  everything  concerning  the  mill."  Later 
eases  take  the  same  view  and  regard  the  simple  executory  contract 
as  enforceable  in  an  action  on  the  case.11  Some  of  the  cases  empha- 
size the  element  of  deceit  and  bad  faith  which  is  found  in  the 
deliberate  and  intentional  breach  of  the  contract  by  transferring 
the  property  contracted  for  to  another  in  violation  of  the  con- 
tract.12 It  is  true  that  for  a  considerable  period  of  time  the  courts 
vacillated  on  this  point.  Executory  contracts  will  be  enforced  in 
one  case;  and  in  another  case  this  relief  will  be  denied  on  the 
ground  that  the  plaintiff  is  suing  in  covenant  and  is  not  producing 
a  specialty,  which  means,  of  course,  that  the  court  is  willing  to 
enforce  a  formal  contract,  but  will  not  enforce  a  simple  one.18  The 
cause  for  this  vacillation  in  judicial  opinion  may  be  solved  when 
a  careful  study  is  made  of  the  records  of  these  cases  and  of  other 
cases  during  the  same  period  and  when  we  can  really  see  whether 
the  enforcement  of  the  simple  contract  was  the  rule  or  the  excep- 
tion. Different  theories  have  been  advanced  to  answer  for  this 
phenomenon.  On  the  one  hand  it  is  urged  that  the  real  rule  was 
that  simple  executory  contracts  could  not  be  enforced  and  that  the 
cases  in  which  such  remedy  was  allowed  were  expressions  of 
opinion  by  individual  judges,   who   on   this  point   were   out   of 


11  Samerton'e  case  is  reported  in 
fragments  which  should  he  read  in  the 
following  order:  Y.  B.  11  Hen.  VI, 
55,  pi.  26;  Y.  B.  11  Hen.  VI,  18,  pi. 
10;  Y.  B.  11  Hen.  VI,  24,  pi.  1. 
See  also,  Y.  B.  19  Hen.  VT,  24h, 
pi.  47;  Y.  B.  20  Hen.  VI,  34,  pi.  4; 
Y.  B.  22  Hen.  VI,  43,  pi.  28;  Y.  B. 
16  Ed.  IV,  9,  pL  7. 

12  Somerton's  case,  Y.  B.  11  Hen. 
VT,  55,  pi.  26;  Y.  B.  11  Hen.  VI,  18, 
pi.  10;  Y.  B.  11  Hen.  VT,  24,  pi.  1. 
8ee  also,  Y.  B.  20  Hen.  VI,  34,  pi.  4; 
Y.  B.  16  Ed.  IV,  9,  pi.  7. 

13  For  cases  in  which  an  action  on 
the  contract  was  apparently  denied, 
though  often  in  obiter,  see  Y.  B.  20 
Hen.  VI,  25,  pi.  11;  Y.  B.  21  Hen. 
VI,  65,  pi.  12;  Y.  B.  2  Hen.  VII,  11, 
pi.  9;  Y.  B.  2  Hen.  VII,  12,  pi.  15; 
Y.  B.  18  Hen.  VII  (Keilw.),  50,  pi.  4. 
Of  these  cases  Y.  B.  20  Hen.  VI,  25 


pi.  11,  seems  to  have  been  a  gratuitous 
promise  to  act  as  an  attorney.  In 
Y.  B.  21  Hen.  VI,  55,  pi.  12,  the  parties 
compromised  after  the  discussion  in 
court  that  is  reported.  Y.  B.  2  Hen. 
VII,  11,  pi.  9,  was  an  action  for  negli- 
gence in  guarding  sheep.  The  action 
was  held  to  lie;  comments  on  simple 
executory  promise,  prior  to  perform- 
ance are  ohiter.  Y.  B.  2  Hen.  VII,  12, 
pi.  15,  was  a  contract  for  the  sale  of 
land  which  was  broken  by  the  vendor. 
A  denial  that  the  defendant  had  made 
feoffment  of  this  land  to  others 
without  denying  the  promise,  was  held 
sufficient.  The  difficulty  in  the  ab- 
sence of  a  measure  of  damages,  was 
to  give  a  remedy  against  the  vendor 
unless  he  could  bring  debt  for  the 
value  of  the  land  against  the  vendee, 
to  whom  the  land  had  not  been  con- 
veyed. 
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harmony  with  lac  majority  of  the  judges  during  this  period.14  On 
the  other  hand  the  compilers  of  the  abridgments  explained  the 
distinction  in  a  simple  way.  The  cases  in  which  relief  was  given 
are  classed  by  them  as  cases  in  which  a  consideration  was  present ; 
and  the  cases  in  which  relief  was  denied  are  explained  by  them 
on  the  theory  that  they  were  gratuitous  promises  and  that  the 
courts  would  not  enforce  a  promise  without  a  consideration.11  It 
is  possible  that  a  study  of  the  records  will  disclose  some  line  of 
demarcation  between  the  two  classes  of  cases  which  the  memoranda 
of  the  Year  Books  do  not  indicate.  The  courts  are  evidently  unwill- 
ing to  enforce  a  promise  against  A,  unless  A  can  in  turn  enforce 
B's  promise  to  A  against  B.  To  use  the  formula  employed  by 
many  modern  courts,  they  demand  at  least  mutuality  of  obligation ; 
although  it  is,  of  course,  long  before  the  doctrine  of  consideration 
develops  in  its  modern  form.  Whenever  the  courts,  whether 
rightly  or  wrongly,  are  able  to  find  a  means  of  enforcing  the  one 
promise,  they  enforce  the  other.  In  the  absence  of  rules  on  the 
subject  of  the  measure  of  damages,  the  only  means  of  enforcing 
these  covenants  is  to  treat  them  as  independent,  and  to  give  to  each 
party  the  right  to  recover  the  value  of  what  has  been  promised 
to  him.  Where  this  can  be  done  with  one  promise,  the  courts, 
during  this  period  of  vacillation,  are  willing  to  enforce  the  other.11 
The  period  of  vacillation  comes  to  an  end  when  the  courts  have 
worked  out  a  satisfactory  means  of  enforcing  each  of  the  separate 
promises.  When  this  result  is  reached,  there  is  no  longer  any 
trouble  about  enforcing  contracts  which  are  executory  on  both 


14  History  of  Assumpsit,  by  James 
Ban*  Ames,  2  Harvard  Law  Review,  1, 
63;  3  Select  Essays  in  Anglo-American 
Legal  History,  259. 

UStatham's  Abridgment  (Actions 
sur  le  case),  11,  20;  Disceipte,  8; 
Brooke's  Abridgment  (Action  sur  le 
case),  7,  40;  Rolle's  Abridgment 
(Action  sur  case),  1  (p.  0  [p]);  Sur 
assumpsit.    En  quel  cases  gist,  1. 

In  some  of  the  oases  of  this  period 
in  which  relief  was  denied,  the  plain- 
tiff is  obliged  to  concede  that  the  de- 
fendant's promise  may  have  been 
gratuitous:  See  Y.  B.  20  Hen.  VI, 
25,  pi.  11.  The  early  abridgment  com- 
pilers may  have  had  the  earlier  tradi- 


tion as  to  the  significance  of  these 
cases  and  as  to  the  distinction  between 
the  apparently  conflicting  lines  of 
authority. 

The  bar  seemed  inclined  to  adopt  the 
same  distinction.  See  argument  in 
Sharington  v.  Strotton,  Plowd.  298. 

Subsequent  cases  treat  these  cases 
as  promises  to  be  accepted  by  doing 
an  act,  and  as  imposing  no  liability 
until  the  act  is  done.  See  discussion 
in  Ooggs  v.  Bernard,  2  Lord  Raymond 
909  (919),  and  Elsee  v.  Gatward,  5 
T.  R.   143. 

1«Y.  B.  19  Hen.  VI,  24b,  pi.  47; 
Y.  B.  20  Hen.  VI,  34,  pL  4;  Y.  B. 
22  Hen.  VI,  43,  pL  28. 
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sides."  The  courts  of  the  king  had  finally  learned  the  jurispru- 
dence of  the  courts  of  piepowder.11  The  allegation  of  the  promise 
(super  se  assumpsit)  which  is  originally  inserted  to  show  the 
duty  becomes  the  mark  of  cases  of  this  sort.  As  yet,  however, 
these  cases  are  regarded  as  merely  a  special  type  of  wrong,  and  not 
as  contracts,  to  be  distinguished  from  torts. 


§  26.  Assumpsit  ultimately  separated  from  trespass  on  the  case. 

The  next  step  in  the  development  of  assumpsit  was  to  differentiate 
it  from  the  other  forms  of  trespass  on  the  case.  This  was  a  slow 
process.  At  one  time  the  courts  seemed  inclined  to  take  the  posi- 
tion that  assumpsit  was  not  to  be  classed  with  contracts  at  all.1 
For  a  long  time  the  courts  which  enforce  executory  contracts  and 
which  recognize  the  action  of  assumpsit,  call  it  an  action  on  the 
case.  It  becomes  more  and  more  frequent,  however,  to  find  the 
heading  "assumpsit"  added  wherever  the  action  is  based  upon  an 
executory  contract;  but  up  to  a  very  late  stage,  the  court  feels 
free  to  refer  to  the  action  as  one  on  the  case  without  thinking  it 
necessary  to  distinguish  between  assumpsit  and  the  other  forms  of 
action  on  the  case.  Assumpsit  is  regularly  referred  to  as  an  action 
on  the  case  in  assumpsit  or  an  action  on  the  case  on  a  promise.2 
Blackstone  refers  to  "an  action  on  the  case  for  what  is  called  the 
assumpsit  or  undertaking  of  the  defendant."3     The  abridgment 


"For  discussions  of  the  history  of 
the  law  of  contracts,  see  II  Pollock  & 
Maitland  (2d  Ed.),  184  et  acq.;  Ill 
Holdsworth's  History  of  English  Law, 
318  et  acq.;  The  History  of  Assump- 
sit, by  James  Barr  Ames,  2  Harvard 
Law  Review,  1,  53;  3  Select  Essays  in 
Anglo- American  Legal  History,  259; 
Parol  Contracts  Prior  to  Assumpsit, 
by  James  Barr  Ames,  8  Harvard  Law 
Review,  252;  3  Select  Essays  in  Anglo- 
American  Legal  History^  304;  The 
Origin  of  Assumpsit,  by  George  F. 
Deiser,  25  Harvard  Law  Review,  428; 
Contracts  in  Early  English  Law,  by 
Sir  Frederick  Pollock,  6  Harvard  Law 
Review,  389;  History  of  Contract,  by 
John  W.  Salmond,  3  Law  Quarterly 
Review,  166;  3  Select  Essays  in  Anglo- 
American  Legal  History,  320. 

11  The  Surety,  by  Wm.  H.  Loyd,  66 


University  of  Pennsylvania  Law  Re- 
view, 40. 

t  Sidenham  and  Wellington's  Case, 
2  Leon.  224. 

This  is  the  result  of  the  constant 
tendency  at  any  given  time  to  restrict 
the  word  "contract"  to  the  rights 
which  were  protected  by  the  earlier 
actions  and  to  deny  it  to  the  rights 
which  the  newer  actions  were  begin- 
ning to  protect.     See  §  34. 

An  additional  action,  for  trying 
property  rights  in  personal  property, 
the  action  of  trover,  developed  out  of 
case.  This  was  classed  with  the  actions 
in  tort  as  was  case,  while  assumpsit 
has  been  classed  as  an  action  ex  con- 
tractu. 

2  It  is  called  "action  sur  le  case  sur 
promise":  Jackson's  Case,  Bendloes, 
172. 

*  Blackstone'e  Com.  m,  157. 
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makers  made  no  effort  to  separate  tort  cases  and  contract  cases 
under  the  general  heading  of  action  on  the  case  until  the  latter 
part  of  the  seventeenth  century.4  As  time  passes  on,  however, 
greater  stress  is  constantly  being  placed  on  the  "assumpsit" 
and  less  on  the  trespass  on  the  case,  until,  at  last,  assumpsit  is 
taken  out  of  the  general  class  of  trespass  on  the  case  and  grouped 
with  contract. 

Two  results  followed  from  the  inclination  of  the  courts  to 
classify  assumpsit  as  a  form  of  trespass  on  the  case.  What  seems 
to  us  the  anomaly  of  classifying  breach  of  contract  as  a  form  of 
tort,1  was  the  very  fact,  however,  that  made  it  possible  for  assump- 
sit, on  ultimately  freeing  itself  from  trespass  on  the  case  to  take 
shape  as  a  means  of  enforcing  all  breaches  of  enforceable  agree- 
ments not  already  provided  for  by  the  actions  of  debt  and  cove- 
nant. After  assumpsit  became  an  established  and  distinct  form  of 
action,  there  was  nothing  in  the  technicalities  of  actions  or  pro- 
cedure to  prevent  the  enforcement  by  the  courts  of  any  promises 
which  the  law  might  hold  enforceable.  The  persistent  action  of 
the  courts  in  treating  assumpsit  as  a  form  of  trespass  on  the  case, 
and  the  further  fact  that  it  finally  took  definite  shape  before  rights 
were  grouped  on  the  basis  of  their  inherent  nature,  caused  the 
extension  of  the  action  of  assumpsit  to  have  a  profound  effect  upon 
the  classification  of  the  law  of  contracts.  When  it  was  finally  con- 
ceded that  an  assumpsit  was  a  contract,  the  converse  proposition 
that  every  right  upon  which  assumpsit  would  lie  was  a  contract, 
was  assumed  without  discussion.  The  result  is  that  to  this  day 
contract  is  regarded  as  including  not  only  genuine  contract,  but 
also  quasi-contract,  in  which  are  included  some  forms  of  tort. 
These  questions  are  discussed  in  detail  hereafter.1 

§  27.  Genuine  implied  contract  originally  unenforceable  directly 
in  king's  courts.  A  new  legal  idea  is  usually  treated  in  law  as 
analogous  to  the  earlier  ideas  with  which  the  law  is  familiar,  and 
as  being  as  nearly  identical  with  such  earlier  legal  ideas  as  is 
possible.  The  king's  courts,  when  they  began  to  develop  assump- 
sit as  a  means  of  enforcing  simple  executory  promises,  were 
familiar  with  the  executory  promise  under  seal ;  and  at  the  outset 
they  treated  the  new  informal  contract  as  analogous  to  the  older 

4  Tn  Rolle's   Abridgment,   1   et   seq.,  •  See  §  25. 

Action  sur  case,  the  actions  "sur  as-  •  See  §§  18,  47,  1493  et  aeq. 

sumpsit"    are    separated     from     tort 
actions.    See  (m)  et  eeq.,  pp.  6  et  seq. 
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formal  contract.  The  sealed  contract  was  regarded  as  necessarily 
complete  upon  its  face.  No  covenants  could  be  introduced  into 
the  sealed  contract  by  construction.  The  new  informal  contract 
was  treated,  at  first,  in  the  same  way.  After  assumpsit  became 
established  as  the  action  by  which  express  executory  contracts,  not 
under  seal,  could  be  enforced,  the  courts  at  first  insisted  upon  an 
express  promise,  and  refused  to  enforce  a  genuine  agreement  of  the 
parties  which-  was  reached  by  acts  and  conduct.1  It  was  assumed 
that  a  request  to  another  to  perform  work  and  labor  imposes  no 
obligation  upon  the  party  making  such  request  in  the  absence  of 
an  express  promise  to  pay  therefor.2  A  request  to  become  surety 
for  a  third  person  carried  with  it  no  obligation  to  exonerate  such 
surety  in  the  absence  of  an  express  promise  so  to  do  ;3  but  on  the 
other  hand  assumpsit  would  lie  on  such  an  express  promise, 
although  it  was  made  after  such  liability  as  surety  had  been 
incurred.4  An  oral  promise  to  submit  to  an  award  imposed  no 
liability  to  perform  the  award  in  the  absence  of  an  express  promise 
so  to  do.8  An  award  under  the  hands  and  seals  of  arbitrators  was 
not  within  the  original  statute  of  limitations  since  it  was  not  a 
specialty  and-  it  was  not  a  lending  or  contract.6  In. other  words, 
the  new  kind  of  contract  was  treated  at  the  outset  as  informal  in 
one  sense,  since  it  did  not  owe  its  validity  to  its  form  alone;  but 
on  the  other  hand,  it  was  treated  as  a  formal  contract  in  the  sense 
that  all  the  terms  thereof  had  to  be  set  forth  in  express  words,  and 
that  no  terms  could  be  added  thereto  by  construction. 

§  28.  Genuine  implied  contract  a  legal  but  unenforceable  right. 

Even  at  the  time  at  which  no  action  could  be  brought  in  the 
king's  courts  upon  a  genuine  implied  contract  it  was,  nevertheless, 
recognized  as  a  source  of  legal  rights  for  purposes  other  than  of 
bringing  an  action  to  enforce  it  directly.  The  idea  which  we  find 
here  may  be  inconsistent  with  the  ideas  of  legal  rights  entertained 
by  such  a  writer  as  Austin,  who  insists  that  a  legal  right  which 
can  not  be  enforced  has  no  existence.  At  the  same  time  the  idea 
is  one  which  is  found  in  every  system  of  law  which  is  developing. 
Between  the  stage  at  which  .the  law  of  a  given  period  declines  to 
recognize  certain  rights  and  the  later  stage  at  which  it  enforces 

ITilford  v.   French,    1   Lev.    113,   1  4Boadeit  v.   Thitme,  Yelv.  40. 

Sid.  160;  1  Kcb.  590,  635;  Bosden  v.  ITilford   v.   French,    1   Lev.    113,    1 

Thinne,  Yelv.  40.  Sid.  160,  1  Kcb.  509,  635. 

*Y.  B.  3  Hen.  VI,  36,  pi.  33.  'Hodsden  v.   Harridge,  2   Williams 

•  Bosden  v.  Thinne,  Yelv.  40.  Saunders,  64,  c.  case  9. 
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such  rights  directly  there  is  frequently  an  intervening  stage  at 
which  such  rights  can  not  be  enforced  directly,  but  are  otherwise 
recognized  and  protected.1  If  a  party  to  a  genuine  implied  con- 
tract acquired  possession  thereunder  of  personalty  belonging  to  the 
adversary  party,  the  common  law  gave  him  a  lien,  and  he  could 
retain  possession  of  such  property  until  he  was  paid  a  reasonable 
compensation  for  the  work  and  labor  furnished  by  him  under  the 
contract.2  While  at  this  period  of  development  an  action  could  not 
be  brought  upon  a  genuine  implied  contract,  an  action  could  be 
brought  upon  an  express  promise  by  the  party  who  was  liable 
under  the  implied  contract  to  perform  his  obligation,  although  the 
consideration  for  the  new  promise  had  already  been  furnished 
under  circumstances  which  did  not  create  any  legal  liability  at  the 
time.3  While  at  modern  law  we  are  able  to  explain  this  as  a  case 
in  which  the  original  transaction  imposes  an  unliquidated  liability 
which  is  merely  liquidated  by  the  subsequent  contract  of  the  party, 
such  explanation  could  not  be  used  at  a  time  at  which  no  liability 
.could  be  enforced  in  the  absence  of  an  express  promise.  Cases 
of  this  sort  were  in  part  responsible  for  the  theory  that  a  past 
consideration  was  sufficient  to  support  an  express  -promise.4  In 
this  case  we  have  an  obligation  growing  out  of  a  genuine  implied 
contract  upon  which  at  a  certain  stage  of  our  law  no  action  could 
be  brought,  but  which  was  a  sufficient  consideration  for.  a  subse- 
quent express  promise  which  created  a  right  which  the  law  would 
enforce  for  all  purposes  and  upon  which  an  action  could  be  brought. 

§  29.  Genuine  implied  contracts  in  equity.  Bights  of  this  sort 
which  appeal  strongly  to  the  ethical  sense  of  the  court  were  recog- 
nized and  protected  directly  by  courts  of  equity  at  an  early  period. 
While  the  early  reports  of  the  courts  of  equity  gave  but  little 
direct  authority,  we  find  that  equity  was  apparently  more  ready  to 
construe  the  words  of  a  covenant  in  accordance  with  the  intention 
of  the  parties  and  to  enforce  the  intention  of  the  parties  thus 
obtained  by  construction  than  were  the  courts  of  law.1  In  1627 
equity  seems  to  have  entertained  an  action  "concerning  salary  for 
serving  of  a  cure."2     Equity,  in  fact,  seems  to  have  been  quite 

1  The  Roman  law  calls  this  a  natural      v.    Bullingham,    Cro.    Eliz.   715.*     See 
obligation    as    distinguished    from    a      §§  771,  et  seq. 

civil   obligation.  4  See  §624. 

2  2    Roll.    Abr.    (Justification),    92,  1 1  Eq.  Cases  Ahr.  17;  Hill  v.  0»r, 
pi.  1,  2;  Hostler's  Case,  Yelv.  66.                1  Chan.  Cas.  294. 

3Sidenham   v.   Wellington,  2  Leon.  2Daie  v.  Hampden,  Toth.  174. 

224;  Bosden  v.  Thin-ne,  Yelv.  40;  Biggs 
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ready  to  enforce  promises,8  although  from  the  meager  statement  of 
many  of  the  cases,  it  is  possible  that  the  desire  to  obtain  specific 
performance  or  some  other  form  of  equitable  relief  was  the  reason 
for  resorting  to  equity.  Spence  notes  that  action  for  wages  and 
for  tailors'  bills  were  entertained  in  chancery;4  although  he 
explains  the  jurisdiction  of  equity  as  due  to  the  hazards  attending 
trial  by  jury,  the  need  of  discovery,  and  the  desire  to  avoid  wager 
of  law. 

§  30.  Recognition  of  genuine  implied  contracts  by  king's  courts. 

In  this  condition  of  the  English  law  it  was  evident  that  the  king's 
courts  would  have  to  choose  between  enforcing  directly  the  rights 
arising  out  of  an  implied  contract  which  they  were  already  enforc- 
ing indirectly,  or  yielding  a  rapidly  developing  field  of  jurisdiction 
to  the  qpurts  of  chancery.  In  this  dilemma  they  decided  to  enforce 
genuine  implied  contracts,1  beginning  with  cases  in  which  the  party 
who  sought  to  enforce  the  promise  was  bound  by  law  to  render  the 
service  for  which  he  sought  to  recover  it,  so  that  the  court  could 
say  with  perfect  propriety  that  it  was  unfair  to  deny  the  right  of 
recovery  for  services  where  the  plaintiff  was  bound  to  render  on 
demand  the  services  for  which  he  sought  recovery.2  Gradually, 
unwillingly  and  without  much  regard  to  logic,  the  action  of 
assumpsit  was  extended  until  it  covered  all  genuine  implied 
contracts. 

§  31.  Development  of  quasi-contract.  At  a  time  when  assump- 
sit could  not  be  maintained  without  proof  of  an  express  promise, 
it  is  too  early  to  expect  to  find  any  remedy  in  assumpsit  for  obliga- 
tions which  are  created  without  promise  either  express  or  implied. 
Eventually,  however,  soon  after  the  courts  recognize  a  genuine 
implied  promise,  and  with  but  little  discussion,  assumpsit  is  recog- 
nized as  a  proper  action  in  cases  in  which  money  is  due  and  owing 
from  one  person  to  another,  although  the  person  who  owes  such 
money  has  made  no  genuine  promise  either  express  or  implied,  to 

JToth.  162  to  164.  sub     nomine,     Watbroke    v.     Griffith, 

41  Spence  on  Equitable  Jurisdiction  Moore,  876. 

of  the  Court  of  Chancery,  694.  It  was  said  to  be  unnecessary  in  an 

IWarbrook    v.    Griffin,    2    Brownl.  action    against   a  carrier   for   loss  of 

254;  sub  nomine,  Watbroke  v.  Griffith,  goods,   to   allege  that  the   owner  had 

Moore,  876;    Six  Carpenters'  Case,   8  promised  to  pay  a  sum  certain;  since 

Coke  Rep.   147a;   Nicholls   v.  More,    1  the  carrier  could  declare  on  a  quantum 

Sid.  36.  meruit:  Nicholls  v.  More,  1  Sid.  36. 

IWarbrook  v.  Griffin,  2  Brownl.  254;  " 
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pay  such  money.1  Assumpsit  was  recognized  as  an  action  to  recover 
money  paid  by  mistake,2  or  to  recover  money  paid  by  void  author- 
ity,8 or  to  recover  money  due  by  custom,4  or  to  recover  fees,*  as  for 
being  knighted.8  While  it  is  possible  that  there  may  have  been  in, 
some  of  these  cases  a  genuine  agreement  for  the  payment  of  money 
for  which  the  action  is  brought,  no  emphasis  is  laid  upon  such 
promise,  and  in  some  of  the  cases  it  is  very  clear  that  there  was  no 
genuine  agreement  to  pay  the  money.7  To  go  from  genuine  implied 
contract  to  quasi-contract  as  a  basis  of  assumpsit  seems  to  have 
been  much  easier  than  to  go  from  express  contract  to  genuine 
implied  contract. 

When  this  step  was  taken  in  the  development  of  procedure,  an 
action  had  been  devised  which  was  capable  of  enforcing  every  sort 
of  duty  to  pay  money  and  which  was  *  capable  of  indefinite 
expansion.8 

Two  problems  still  remained  for  solution.  One  of  them  was  a 
relic  of  the  earlier  condition  of  law.  It  involved  the  question  of 
the  extent  to  which  the  existence  of  an  earlier  remedy  such  as  debt 
would  preclude  the  later  and  less  formal  remedy  of  assumpsit.  The 
rule  that  an  earlier  action  would  exclude  a  later  and  better  one, 
died  hard.  In  spite  of  the  dislike  of  creditors  to  subject  themselves 
to  the  defence  of  wager  of  law,  which  lay  to  the  action  of  debt, 
and  in  spite  of  the  resultant  pressure  upon  the  king's  courts,  it  was 
long  before  they  would  permit  assumpsit  to  be  brought  for  a  debt, 
even  where  the  debtor  had  made  an  express  promise  to  pay  the 
debt  after  he  had  incurred  it.8  The  willingness  of  the  courts  to 
enforce  express  promises  as  compared  with  their  unwillingness  to 
enforce  implied  promises  or  constructive  contracts  made  them 
unwilling  to  allow  assumpsit  on  a  debt  without  an  express  promise 
to  pay  it  long  after  they  allowed  assumpsit  upon  an  express  prom- 
ise to  pay  a  prior  debt.m    Finally  the  view  that  assumpsit  would 


1  Bonnel  v.  Foulke,  2  Sid.  4 ;  Duppa 
v.  Gerrard,  1  Shower,  78;  Mayor,  etc, 
of  London  v.  Gorry,  2  Lev.  174,  1  Vent. 
298,  3  Keb.  677;  Barber  Surgeons  of 
London  v.  Pelson,  2  Lev.  252;  Newdi- 
gate  v.  Davy,  1  Ld.  Baym.  742. 

2  Bonnel  v.  Foulke,  2  Sid.  4. 

•  Newdigate  v.  Davy,  1  Ld.  Baym. 
742. 

4  Mayor,  etc.,  of  London  v.  Gorry,  2 
Ley.  174,  1  Vent.  298,  3  Keb.  677. 

•  Duppa  v.   Gerrard,  1  Shower,  78. 


6  Duppa  v.   Gerrard,  1  Shower,  78. 

7  Bonnel  v.  Foulke,  2  Sid.  4;  Newdi- 
gate  v.  Davy,  1  Ld.  Baym.  742. 

•  For  a  discussion  of  the  develop- 
ment of  assumpsit  as  a  means  of  en- 
forcing quasi  contractual  obligations, 
see  Norfolk  v.  Norfolk  .County,  Va., 
91  S.  E.  820. 

•  Brooke's  Abridgment  (Action  sur 
le  case),  105. 

lOMaylord  v.  Kester,  Moore,  711. 
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fie  upon  a  debt  even  without  a  subsequent  express  promise  to  pay 
it,  prevailed.11  The  reasons  which  the  court  gave  for  reaching  this 
result  amount  to  a  renunciation  of  several  long-cherished  ideas  of 
the  common  law.12 

The  other  problem  looked  to  the  future.  It  involved  the  question 
of  the  facts  which  would  be  regarded  as  creating  the  duty  by  one 
to  pay  money  to  the  other  upon-  which  the  action  of  assumpsit  could 
be  brought.13 


§32.  Contract  at  modern  law.  The  great  change  in  modern 
law  affecting  contract,  though  indirectly,  has  been  the  abolition  of 
forms  of  action.  In  many  jurisdictions  forms  of  action  have  been 
completely  abolished  and  the  civil  action  substituted  therefor.  In 
other  jurisdictions,  the  old  forms  have  been  retained,  but  simplified 
and  with  a  freedom  of  amendment  that  makes  the  distinction 
between  the  different  actions  of  much  less  importance  than  under 
the  old  system.  The  effect  of  this  change  in  procedure  has  reacted 
on  the  law  of  contract,  as  it  has  on  other  branches  of  substantive 
law.  Some  classification  of  law  is  necessary.  The  old  system  of 
classifying  on  a  basis  of  procedure  is  practically  obsolete;  and  we 
are  driven  to  a  more  rational  and  logical  but  more  difficult  classifi- 
cation upon  the  basis  of  the  inherent  principles  of  substantive  law. 
Instead  of  classing  as  contract  everything  for  which  debt,  covenant 
or  assumpit  would  lie,  we  now  endeavor  to  classify  rights  of  action 
in  accordance  with  their  inherent  principles.  The  result  is  that 
certain  rights  of  action  which  have  always  been  classed  as  con- 
tract because  enforced  by  one  of  the  actions  ex  contractu  are  now 
seen  to  be  distinct  from  contract.  If  still  classed  with  contract  it 
will  be  for  reasons  purely  historical.1    The  change  in  social  customs 


HSlade's  case,  4  Coke  Rep.  92b, 
Moore,  667,  pi.  916. 

H  "It  was  resolved,  that  every  con- 
tract executory  imports  in  itself  an 
assumpsit,  for  when  one  agrees  to  pay 
money , or  to  deliver  anything,  thereby  he 
assumes  or  promises  to  pay,  or  deliver 
it,  and  therefore  when  one  sells  any 
goods  to  another,  and  agrees  to  deliver 
them  at  a  day  to  come,  and  the  other  in 
consideration  thereof  agrees  to  pay  so 
much  money  at  such  a  day,  in  that  case 
both  parties  may  have  an  action  of  debt, 
or  an  action  on  the  case  on  assumpsit, 
for  the  mutual  executory  agreement  of 


both  parties  imports  in  itself  recipro- 
cal actions  upon  the  case,  as  well  as 
actions  of  debt  *  *  *  .  Also  it  is 
good  in  these  days  in  as  many  cases  as 
may  be  done  by  the  law,  to  oust  the 
defendant  of  his  law,  and  to  try  it 
by  the  country,  for  otherwise  it  would 
be  occasion  of  much  perjury  *  *  *  . 
•And  therefore  it  was  concluded,  that 
in  all  cases  when  the  Register  has  two 
writs  for  one  and  the  same  case,  it  is 
in  the  party's  election  to  take  either/9: 
Slade's  Case,  4  Coke  92b. 

13  See  ch.  XLIV. 

f  See  §§  34,  47,  1493  et  seq. 
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during  the  past  seven  centuries  has  produced  a  corresponding 
change  in  the  relative  importance  of  the  different  branches  of  sub- 
stantive law.  The  law  of  contract  has  gained  at  the  expense  of 
most  of  the  other  branches.  Thus  in  Glanville's  book,  about  nine 
per  cent,  of  his  space  is  devoted  to  contract ;  in  Blackstone  's,  about 
two  per  cent.;  while  it  is  perhaps  not  too  much  to  say  that  of 
modern  law  books,  about  one-half,  outside  of  the  subject  of  pro- 
cedure, is  devoted  to  contract.  It  may  be  said,  therefore,  as  a  sum- 
mary, that  the  law  of  contract  has  been  of  late  and  retarded 
development.  Down  to  a  comparatively  recent  period  in  the 
development  of  our  law  there  has  been  no  general  or  comprehensive 
theory  of  contract.  This  has  on  the  one  hand  prevented  the  law 
from  becoming  fixed  with  certainty,  but  on  the  other  hand  it  has 
spared  us  that  premature  development  that  results  in  rigidity  and 
loss  of  power  to  meet  the  needs  of  progress.  Prom  its  very  insigni- 
ficance, the  law  of  contract  was  not  elaborated  in  the  early  common 
law,  as,  for  example,  the  law  of  real  property  was.  It  was  there- 
fore left  in  a  rudimentary  state,  and  for  that  very  reason,  far 
more  free  to  expand  on  its  substantive  side  into  a  rational  and 
harmonious  system,  in  sympathy  with  the  scope  and  spirit  of  the 
completed  Roman  law,  than  it  would  have  been  had  its  principles 
been  developed  in  detail  at  an  early  stage  of  growth. 

In  this  development  there  was,  it  may  be  added,  very  little 
direct  and"  conscious  borrowing  from  the  Roman  law.  Many  of 
the  common-law  judges  were  more  or  less  versed  in  Roman  law, 
sometimes  in  its  classic  form,  sometimes  in  the  form  in  which  it 
was  studied  on  the  continent  and  in  which  it  was  beginning  to  dis- 
place the  native  law  of  west  Europe  by  the  great  reception  of  the 
Roman  law.  Glanville  was  familiar  enough  with  Roman  law  to 
model  the  commencement  of  his  book  at  least  upon  the  Institutes 
of  Justinian.  Bracton  had  a  much  wider  acquaintanceship  with 
Eoman  law;  although  he  undoubtedly  made  many  blunders  in  his 
attempt  to  understand  its  real  spirit  and  to  apply  it  to  the  condi- 
tions which  existed  in  England  in  the  thirteenth  century.  Later 
judges  were  often  able  to  illustrate  common-law  rules  by  reference 
to  the  civil  law.  The  canon  law  undoubtedly  affected  the  devel- 
opment of  the  common  law  in  part  directly  and  in  part  through 
its  influence  on  equity ;  and  the  canon  itself  was  greatly  influenced 
by  Eoman  law.  At  the  same  time,  making  allowance  for  all  these 
various  influences,  there  was  little  direct  borrowing.  The  great- 
ness of  the  common  law  is  due  to  the  fact  that  its  courts  often 
unconsciously  were  animated  by  the  same  spirit  that  transformed 
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the  law  of  Borne  from  the  archaic  law  of  a  little  town  to  the 
mighty  jurisprudence  of  a  world  empire.  The  fact  that  the  com- 
mon law  was  able  to  take  a  position  by  the  side  of  the  Roman  law 
as  a  great  legal  system  which  passed  through  a  course  of  develop- 
ment, complete  in  the  case  of  the  Roman  law  and  still  taking  place 
in  the  case  of  the  common  law,  is  due  to  the  fact. that  the  English 
courts  were  strong  enough  to  turn  away  from  the  Corpus  Juris 
and,  more  Roman  than  the  Romanists,  to  make  the  grand  experi- 
ment of  a  new.  formulary  system.2 

§  33.  The  period  of  codification;  Up  to  a  comparatively  short 
time  ago  the  Anglo-American  law  of  contract  had  been  developed 
by  the  common-law  courts  and  by  the  equity  courts  with  little 
assistance  or  interference  from  the  legislature.  The  assistance 
which  was  given  to  the  development  of  contract  law  by  such  legis- 
lation as  in  consimili  casu  was  most  valuable ;  but  it  was  intended 
to  aflfect  procedure  and  jurisdiction  primarily;  and  its  effect  upon 
the  substantive  law  of  contracts  was  only  secondary.  Occasional 
legislation  was  found  where  the  standards  of  morality  of  the  old 
common  law  had  been  modified  or  outgrown  and  where  their  rules 
as  to  the  subject-matter  no  longer  corresponded  to  the  actual 
standards  of  the  community.  The  statute  of  frauds  restricted  the 
use  of  oral  evidence  whether  for  good  or  ill.  Forms  of  actions 
were  abolished  in  many  jurisdictions;  and  the  common-law  rules 
on  the  subject  of  parties  were  so  changed  that  the  real  party  in 
interest  was  authorized  and  required  to  bring  the  action  in  his 
own  name.  This  legislation,  however,  was  very  fragmentary;  and 
for  the  most  part  it  dealt  primarily  with  procedure  and  only 
incidentally  with  the  substantive  law  of  contracts. 

In  the  last  few  decades,  however,  legislation  of  a  different  type 
has  begun  to  appear.  The  attempt  is  being  made  to  reduce  part 
or  all  of  the  law  of  contracts  to  definite  and  complete  statutory 
form.  Part  of  this  legislation  has  been  due  to  the  experience  of 
modern  society  with  public  contracts.  In  order  to  protect  the 
public  and  to  eliminate  graft  as  far  as  possible,  legislation  has  been 
enacted  in  many  jurisdictions  to  secure  competitive  bidding  upon 
definite  plans  and  specifications.  These  statutes,  however,  for  the 
most  part,  presuppose  the  general  law  of  contracts  and  merely 
regulate  the  manner  in  which  the  government  or  the  public  corpo- 
ration may  enter  into  contracts. 

2  Pollock    6    Maitland,   History   of  English  Law,  VoL  H,  «M» 
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Trade  and  business  have  also  demanded  law  which  should  be 
as  nearly  uniform  as  possible  without  regard  to  state  boundaries. 
In  medieval  times  this  was  secured  by  the  international  character 
of  the  law-merchant.  The  reception  of  the  law-merchant  by  the 
common-law  courts  and  its  incorporation  into  the  common  law 
destroyed  this  uniformity;  and  the  appearance  of  a  great  number 
of  independent  courts  in  the  United  States,  each  applying  its  own 
rules  of  the  common  law  and  of  the  law-merchant,  broke  up  the 
original  law-merchant  into  a  number  of  systems  of  law  which 
agreed  for  the  most  part  upon  fundamental  principles,  but  which- 
differed  widely  in  specific  details.  Local 'legislation  increased  this 
divergence  rather  than  diminished  it.  The  demand  for  uniformity 
finally  asserted  itself  in  a  series  of  codes  in  which  it  has  been 
sought  to  put  different  subjects  of  commercial  and  business  law 
into  statutory  form  and  to  secure  the  enactment  of  uniform  legis- 
lation throughout  as  much  of  the  United  States  as  is  possible.  In 
this  way  we  have  in  force  in  a  great  many  states  uniform  statutes 
on  the  subjects  of  negotiable  instruments,  sales,  bills  of  lading, 
warehouse  receipts,  stock  certificates,  partnerships,  and  the  like. 
Insurance  contracts  have  been  standardized  by  legislation.  The 
success  of  this  movement  and  the  wisdom  of  attempting  to  extend 
it  further  is  a  question  which  is  under  discussion  at  the  present 
time.1 


1  Upon  the  general  subject  of  codifi- 
cation, see  Uniformity  of  Commercial 
Law  on  the  American  Continent,  by 
Roscoe  Pound,  8  Michigan  Law  Re- 
view, 91;  Commercial  Aspect  of  Uni- 
form State  Laws,  by  Francis  B.  James, 
5  Michigan  Law  Review,  509;  The 
Promotion  of  Uniform  Legislation,  by 
Lyman  D.  Brewster,  6  Yale  Law 
Journal,  132;  Unifying  Tendencies  in 
American  Legislation,  by  Ernest 
Freund,  22  Yale  Law  Journal.  96. 

Upon  the  subject  of  negotiable 
instruments,  see  Bills  of  Exchange  and 
International  Codification,  by  W.  J. 
Barnard  Byles,  8  Journal  of  Compara- 
tive Legislation  (N.S.)  112;  Dr. 
Meyer's  Bills  of  Exchange  Draft  Code, 
by  Dr.  E.  J.  Schuster,  11  Journal  of 
Comparative  Legislation  (N.S.)  143; 
Unification  of  the  Law  of  Bills  of  Ex- 
change,  by   J.   Dove   Wilson,   2   Law 


Quarterly  Review,  297;  The  Negotia- 
ble Instruments  Law,  by  James  Barr 
Ames,  14  Harvard  Law  Review,  241; 
The  Negotiable  Instruments  Law:  A 
Rejoinder  to  Dean  Ames,  by  Lyman 
Denison  Brewster,  15  Harvard  Law 
Review,  26;  The  Negotiable  Instru- 
ments Law:  A  Word  More,  by  Jamea 
Barr  Ames,  14  Harvard  Law  Review, 
442;  The  Negotiable  Instruments  Law: 
Necessary  Amendments,  by  James 
Barr  Ames,  16  Harvard  Law  Review, 
255;  An  Ambiguity  in  the  Negotiable 
Instruments  Law,  by  Samuel  Willis- 
ton,  23  Harvard  Law  Review,  603; 
Some  Necessary  Amendments  of  Ne- 
gotiable Instruments  Law,  by  J.  D. 
Br  an  nan,  26  Harvard  Law  Review, 
493,  588;  The  Uniform  Negotiable 
Instruments  Law,  by  John  C.  Rich- 
berg,  1  Illinois  Law  Review,  305; 
Some  Suggestions  on  the  Proposal  to 
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In  some  states  an  attempt  has  been  made  to  reduce  a  part  or 
all  of  the  substantive  law,  including  the  law  of  contracts,  into  the 
form  of  a  code.  In  Georgia  the  attempt  was  made  in  1858,  to  pre- 
pare a  code  "which  should  as  near  as  practicable  embrace  in  a 
condensed  form  the  laws  of  Georgia  whether  derived  from  the 
common  law,  the  constitution,  the  statutes  of  the  state,  the  deci- 
sions of  the  supreme  court,  or  the  statutes  of  England  in  force  in 
this  state." 2  In  1866,  Dakota  adopted  a  civil  code  which  was  based 
on  the  Field  code  and  which  among  other  topics  included  obliga- 
tions and  contracts ;  and  this  code  is  now  in  effect  in  North  Dakota 


Enact  the  "Uniform  Negotiable  Instru- 
ments Law"  in  Illinois,  by  Julian  W. 
Mack,  1  Illinois  Law  Review,  592 ;  The 
New  Illinois  Negotiable  Instruments 
Act,  by  Louis  M.  Greeley,  2  Illinois 
Law  Review,  145;  The  Uniform  Ne- 
gotiable Instruments  Law  in  the  Light 
of  Recent  Criticism,  by  Louis  M. 
Greeley,  10  Illinois  Law  Review,  265; 
The  Adoption  of  the  Negotiable  Instru- 
ments Law  in  California,  by  Maurice 
£.  Harrison,  6  California  Law  Review, 
23;  The  Negotiable  Instruments  Law: 
Its  History  and  Its  Practical  Opera- 
tion, by  Amasa  M.  Eaton,  2  Michigan 
Law  Review,  260;  On  Uniformity  in 
Judicial  Decisions  of  Cases  Arising 
Under  the  Uniform  Negotiable  Instru- 
ments Act,  by  Amasa  M.  Eaton,  12 
Michigan  Law  Review,  89;  The  Uni- 
form Negotiable  Instruments  Law:  Is 
it  Producing  Uniformity  and  Certainty 
in  the  Law  Merchant?  by  Crawford  D. 
Hening,  59  University  of  Pennsylvania 
Law  Review,  471,  532;  Attitude  of  the 
Bench  and  Bar  of  Pennsylvania  Towards 
the  Negotiable  Instruments  Law,  by 
Amasa  M.  Eaton,  62  University  of 
Pennsylvania  Law  Review,  407;  De- 
fense of  the  Negotiable  Instruments 
Act,  by  Lyman  D.  Brewster,  10  Yale 
Law  Journal,  84;  The  Negotiable 
Instruments  Law,  by  Charles  L.  Mc- 
Eeehan,  41  American  Law  Register 
(N.S.)   437,  499,  561    (N.S.). 

Upon  the  subject  of  bills  of  lading, 
warehouse  receipts  and  sales,  see 
Uniform   State   Laws   Governing   Ne- 


gotiable Documents  of  Title,  by 
Francis  B.  James,  4  Michigan  Law 
Review,  41;  Bills  of  Lading:  A  Mer- 
cantile Revolt,  by  Jas.  B.  Sutherland, 
3  Juridical  Review,  325;  On  Some 
Defects  in  the  Bills  of  Lading  Act, 
by  T.  G.  Carver,  6  Law  Quarterly 
Review,  289;  The  Adoption  of  a 
Uniform  Bill  of  Lading,  by  Inter- 
national Conference,  by  Morton  P. 
Henry,  31  American  Law  Register 
(N.S.)  633;  The  Effect  of  the  Uniform 
Warehouse  Receipts  Act,  by  Barry 
Mohun,  13  Columbia  Law  Review,  202; 
Practical  Suggestions  on  Codifying 
the  Law  of  Warehouse  Receipts,  by 
Francis  B.  James,  3  Michigan  Law 
Review,  282;  Codifying  the  Law  of 
Conditional  Sales,  by  Francis  M.  Bur- 
dick,  18  Columbia  Law  Review,  103; 
Some  Reasons  Why  the  Code  States 
should  Adopt  the  Uniform  Sales  Act, 
by  Lauriz  Void,  5  California  Law  Re- 
view, 400,  471,  6  California  Law  Re- 
view, 37;  The  Bills  of  Sale  Acts,  by 
E.  Cooper  Willis,  3  Law  Quarterly 
Review,  300;  On  the  Amendment  of 
Law  Relating  to  Factors,  by  Arthur 
Cohen,  5  Law  Quarterly  Review,  132; 
A  Reply  on  the  Factors  Acts,  by  John 
R.  Adams,  5  Law  Quarterly  Review, 
311;  Codification  of  Mercantile  Law, 
by  M.  D.  Chalmers,  19  Law  Quarterly 
Review,  10. 

2  Acts  of  Georgia,  1858,  p.  95.  The 
statutory  provisions  on  the  law  of  con- 
tracts are  to  be  found  in  the  Georgia 
Code  of  1911,  §§  4216  to  4402. 
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and  South  Dakota.3  In  1872,  California  adopted  its  civil  code 
which  was  based  on  the  Field  code  and  on  the  Dakota  code,  and 
which  includes  obligations  as  well  as  persons  and  property.4  These 
codes  have  been  enacted  in  other  jurisdictions.5  In  other  states, 
legislation  on  the  subject  of  contracts  is  found  arranged  in  definite 
system,  "but  covering  only  a  few  points  and  too  meager  to  be  called 
a  code.8  Possibly  these  attempts  were  too  ambitious.  Before  gen- 
eral codification  is  attempted,  it  might  be  well  to  follow  Justinian's 
example,  and  to  settle  the  points  which  are  in  dispute  by  adopting 
one  of  the  different  solutions  therefor.  This  would  be  far  easier 
than  attempting  to  reduce  the  entire  mass  of  law  to  its  ultimate 
principles  and  to  state  these  in  definite  and  final  form;  and  it 
would  result  in  the  gradual  unification  of  the  law. 

For  the  most  part  the  courts  appear  to  regard  these  uniform 
statutes  and  local  codes  as  declaratory  of  the  common  law;  and 
they  are  likely  to  decide  cases  in  accordance  with  general  common- 
law  principles  without  attempting  to  deduce  the  result  from  the 
language  of  the  code  itself,  except  in  cases  in  which  the  statutory 
provision  was  evidently  intended  to  change  the  original  common- 
law  rule. 

3  North  Dakota  Comp.  Laws  (1913) :  B  Montana,  Revised  Codes  (1907): 
Obligations,  §§5763  to  5835;  Con-  Obligations,  §§4892  to  4964;  Con- 
tracts, §§5836  to  5941;  South  Dakota  tracts,  §§4965  et  seq.;  Oklahoma, 
Comp.  Laws  (1913):  Obligations  Rev.  Laws  (1910):  Contracts,  §§875 
(Civil  Code),  §§1114  to  1187;  Con-  et  seq. 
tracts    (Civil  Code),  §§1188  to  1298.  S Idaho,   Revised   Codes,    §§3312   eft 

4 Civil  Code  of  California:    Obliga-  geq  .       Missouri,      Revised      Statutes 

tions,     §§1427    to    1543;    Contracts,  ( 1909 ),  §§2769  et  seq. 
"~  1549  to  1701. 
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§  34.  Theory  of  contract  at  common  law.  From  the  foregoing 
historical  discussion  of  the  development  of  the  law  of  contract,1  it 
can  be  seen  that  it  is  impossible  to  formulate  a  statement  of  the 
theory  of  contract  which  will  apply  alike  to  the  early  common  law, 
to  the  common  law  in  its  classic  form,  and  to  modern  law.  Each 
of  these  periods  must  be  considered  separately.  At  common  law, 
in  its  classic  form,  rights  were  classed  as  contracts  if  they  were 
enforceable  by  some  form  of  action  ex  contractu  irrespective  of 
their  inherent  nature.  Conversely  contracts  at  common  law  might 
be  defined  as  those  rights  which  could  be  enforced  by  some  action 
ex  contractu.  In  making  this  statement,  however,  we  are  attempt- 
ing a  generalization  which  was  assumed  by  those  who  administered 
the  law,  but  which  was  rarely  stated.  No  general  theory  of  conT 
tract  existed.  We  have  seen  already  that  the  idea  of  contract  at 
first  entertained  by  the  king's  court  at  first  included  whatever 
resulted  in  a  fixed  and  liquidated  indebtedness;  and  nothing  else.2 
By  the  reign  of  Henry  III,  the  idea  of  contract  also  took  in  sealed 
promises.*  At  the  same  time,  the  name  "contract"  had  become 
associated  with  debt,  and  the  courts  were,  for  a  long  time,  unwill- 
ing to  admit  that  a  sealed  obligation  was  a  contract  unless  it  was 

fSee  ch.  L  3 See  §20. 

2  See  (1& 
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given  for  a  quid  pro  quo ;  that  is,  for  a  debt  due  from  the  debtor 
to  the  creditor  for  something  received  by  the  debtor  from  the 
creditor.4  The  distinction  was  made  between  debt  on  a  contract 
and  debt  on  an  obligation.5  In  other  words,  the  courts  were  unwill- 
ing to  concede  to  the  right  enforced  by  the  new  remedy,  the  name 
which  had  been  applied  to  the  right  enforced  by  the  original 
remedy  j  and  for  a  long  time  they  were*  unwilling  to  admit  cove- 
nant within  the  circle  of  contract  actions.  Indeed  the  courts  were 
still  dealing  with  special  instances  and  they  had  not  as  yet  evolved 
the  generalization  of  the  division  of  personal  actions  into  actions 
ex  contractu  and  actions  ex  delicto. 

By  the  reign  of  Henry  VI,  the  idea  of  contract  had  expanded 
beyond  these  limits.9  With  the  recognition  of  assumpsit  the  class 
of  contracts,  as  we  would  call  them,  was  widened  greatly;  but  the 
courts  of  that  day  long  insisted  that  assumpsit  was  not  a  contract.7 
If  it  is  a  "perfect  contract/'  the  courts  insist  that  assumpsit  will 
not  lie,  but  that  the  remedy  is  debt.1 

§35.  Classification  of  contracts  at  common  law.  When  we 
reach  the  classic  period  of  the  common  law,  as  summed  up  for 
example  by  Blackstone,  we  find  an  attempt  to  classify  rights  ac- 
cording to  their  nature,  but  at  the  same  time  on  a  basis  of  the 
forms  of  action  by  which  each  could  be  enforced.  Assumpsits  are 
now  definitely  recognized  as  contracts.  Contracts  divided  into  two 
great  classes;  the  formal,  and  the  informal  or  the  simple  contract. 
Formal  contracts  divided  into  contracts  of  record  and  contracts 
under  seal,  or  specialties.1  Contracts  of  record  divided  into  judg- 
ments, recognizances,  statutes  merchant,  statutes  staple,  and  recog- 
nizances in  the  nature  of  statutes  staple.  Simple  contracts  divided 
into  express  and  implied  contracts.  Express  contracts  were  those 
in  which  the  agreement  was  entered  into  by  the  parties  in  so  many 
words.  An  implied  contract  was  one  in  which  the  agreement 
was  not  entered  into  in  so  many  words,  but  was  inferred  from  the 
facts  and  circumstances  of  the  case.    As  used  at  common  law,  this 


4Loveday's  Case,  Y.  B.  3  Ed.  II, 
78,  pi.  4;  Sharington  v.  Strotton, 
Plowd.  298,  arguendo  301,  312;  Y.  B. 
17  Ed.  in,  48,  pi.  14;  Bellevue  32, 
111   (tempore  Rich.  II,  reprint  1869). 

IBellevue  111  (argument  of 
Watham). 

SSee  8  25. 

7  Banks  and  Thwaite'  Case,  3  Leon. 
78}  Brooke's  Abridgement  (Action  sur 


le  Case)  5;  Y.  B.  27  Hen.  VIII,  24,  25, 
pi.  3;  Sidenham  and  Worlington's 
Case,  2  Leon.  224;  Sbandois  v.  Sim- 
son,  Cro.  Eliz.  880;  Sands  v.  Trevilian, 
Oro.  Oar.  107;  Jordan  v.  Thomkins, 
6  Mod.  77. 

•  Maylard  v.  Kester,  Moore,  711. 

1  Whether  "specialty"  can  be  used 
ae  including  contracts  of  record,  see 

113a 
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included  two  distinct  classes  of  rights.  The  first  class  consisted  of 
those  rights  which  grew  out  of  a  genuine  agreement  between  the 
parties,  in  which  the  parties  arrived  at  such  agreement  by  means 
of  conduct,  acts,  gestures  and  the  like,  without  expressing  their 
agreement  in  the  form  of  words.  The  second  class  consisted  of 
those  rights  which  did  not  grow  out  of  any  real  agreement  between 
the  parties,  but  which  the  law  enforced  by  the  action  of  assumpsit.2* 

§  36.  Origin  of  general  theory  of  contract.  No  general  theory 
of  contract  was  developed  or  even  attempted  during  the  early 
period  of  the  common  law.  The  condition  of  the  law  was  not  suit- 
able for  generalization  and  Anglo-American  law  has  always  been 
distinguished  more  for  its  practical  results  than  for  abstract  specu- 
lation. This  delay  in  the  development  of  a  general  theory  has 
made  it  possible  to  develop  such  a  theory  at  modern  law  free  from 
the  restraints  of  archaic  form :  and  imbued  with  modern  ideas.  The 
common  law  has  gone  a  long  way  toward  working  itself  free  from 
feudal  analogies.  By  its  reception  of  the  law-merchant  and  of 
the  law  of  the  local  courts  and  by  its  partial  reception  of 
the  Roman  law,  both  in  its  original  form  and  in  its  form  at  modern 
civil  law,  it  has  bridged  the  gap  between  the  old  law  and  modern 
conditions  and  has  saved  itself  from  the  necessity  of  a  complete 
reception  of  the  Roman  law.  The  greatest  gap  in  contract  law  was 
its  general  theory;  and  the  greatest  borrowing  of  Roman  law  has 
been  made  for  the  purpose  of  filling  up  this  gap.  In  the  whole 
development  of  the  law  of  contract,  the  general  spirit  and  method 
of  the  Roman  law  have  been  important  factors.  Occasional  confu- 
sion necessarily  results  from  imposing  modern  law  with  its  strong 
tendency  toward  Roman  principles  upon  a  foundation  of  early 
common  law;  and  from  attempting  to  harmonize  the  two.  It  is, 
however,  useless  to  ignore  this  peculiarity  of  development  or  to 
regret  it.  On  the  one  hand  we  must  acknowledge  that  our  present 
principles  can  not  be  applied  to  the  early  common  law ;  and  on  the 
other  hand,  we  must  acknowledge  that  many  of  the  peculiar  prin- 
ciples of  the  early  common  law  either  are  obsolete  or  are  arrested 
in  development  and  that  modern  contract  law  owes  its  ideas  in 
part  to  the  law  of  the  local  courts,  in  part  to  the  law-merchant,  in 

2  A  special  contract  bag  been  con-  may  or  may   not  be   special,   but   a 

trasted  with  an  express  contract.     "A  special    contract   is    always   express": 

special  contract  is  one  with  peculiar  Jackson  v.  Creek,  47  Ind.  App.  541,  94 

provisions  which,  if  omitted  from  the  N.  E.  416. 

ordinary   contract,   the   law  will   not  A  detailed  discussion  of  the  nature 

supply.     An  express  contract  is   one  of  these  kinds  of  contracts  is  found 

whose  terms  are  stated  either  orally  in  ch.  XLUI  and  ch.  XUV. 
or  in  writing.     An  express  contract 
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part  to  the  gradual  infusion  of  Roman  law  and  in  part  to  the  original 
stock  of  the  common  law.  The  general  theory  of  contract  which 
the  common  law  has  adopted,  outwardly  at  least,  is  the  theory 
which  was  worked  out  by  the  Roman  jurists;  and  especially  by 
the  continental  writers  upon  Roman  law  and  general  jurisprudence. 
For  lack  of  any  general  theory  of  its  own,  the  common  law  had 
adopted  the  Roman  theory  which  purports  to  be  the  theory  of 
general  jurisprudence.  It  is  always  a  question  how  far  it  is  a 
theory  of  jurisprudence  which  is  necessarily  the  same  wherever 
human  beings  undertake  to  bind  themselves  by  contract  and  how 
far  it  is  an  enlarged  and  expanded  statement  of  the  positive  rules 
which  are  peculiar  to  Roman  law.  Every  writer  on  general  juris- 
prudence is  tempted  to  assume  that  the  system  of  law  with  which 
he  is  familiar  is  sufficient  when  properly  revised  and  expanded  for 
the  jurisprudence  of  all  nations  and  for  all  time. 


§  37.  General  nature  of  obligation.  Contract,  both  in  its  origin 
and  its  analysis,  is  a  form  of  obligation.  The  Roman  theory  of 
obligation  was  that  it  consisted  in  a  legal  relation  by  which  the 
promisor  was  bound  to  perform  for  the  benefit  of  the  promisee. 
It  was  a  legal  bond  between  promisor  and  promisee,  or  between 
debtor  and  creditor,  as  they  were  frequently  called  by  a  nomen- 
clature which  did  not  distinguish  between  promises  to  pay  money 
and  promises  to  do  or. forebear  other  things;  and  by  this  bond  the 
obligor  was  constrained  to  act  or  to  forebear  to  act,  in  accordance 
with  the  nature  of  the  obligation  on  behalf  of  the  promisee.1  This 
theory  of  the  nature  of  obligation  has  been  assumed  by  the  com- 
mon law.  Its  correctness  has,  however,  been  challenged.  It  has 
been  contended  that  the  real  essence  of  obligation  is  the  power  of 
the  promisee  to  invoke  the  action  of  the  state  to  compel  the 
promisor  to  perform  either  affirmatively  or  negatively.  Under  this 
theory  as  applied  to  contract  law,  there  is  a  duty  before  breach, 
but  no  obligation;  and  if  the  contract  is  performed  in  accordance 
with  its  terms,  obligation  never  arises.  Does  breach  make  a  funda- 
mental difference  in  the  nature  of  the  right  of  the  promisee  t    TJn- 


1  The  essence  of  the  developed  right 
in  personam  consists  in  the  fact  that 
one  person  (creditor)  is  entitled  to 
demand  performance  from  another  per- 
son (debtor)  because  the  latter  is 
bound  for  such  performance  to  the 
former  by  reason  of  some  special 
cause.  An  excellent  definition  of  ob- 
ligation  is    the    juris    vinculum    quo 


necessitate  adstringimur  alicuius  sol- 
vendae  rei  secundum  nostrae  civitatis 
jura.  It  is  the  simile  of  the  condition 
of  being  tied  up,  that  is  conspicuous 
in  this  definition,  as  well  as  in  the' 
word  obligatio  itself":  Ozyhlars, 
Manual  of  the  Institutes  of  Roman 
Law,  §74. 
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doubtedly  under  ordinary  circumstances  the  promisee  can  not 
invoke  the  action  of  the  state  until  breach.  Does  a  statute  which 
allows  the  promisee  to  attach  the  promisor's  property  before  the 
maturity  of  the  obligation  in  case  the  promisor  attempts  to  remove 
his  property  so  as  to  place  it  beyond  the  reach  of  his  creditors 
make  a  fundamental  change  in  the  relations  between  the  promisor 
and  the  promisee  T  Is  contract  fundamentally  different  in  juris- 
dictions which  recognize  the  doctrine  of  breach  by  anticipation 
from  contract  in  jurisdictions  which  do  not  recognize  such  doctrine! 

The  remedial  right  which  arises  on  breach  is  determined  by  thea 
available  remedies  which  can  be  had  in  that  jurisdiction.  At  com- 
mon law  the  remedy  was  an  action  for  money.  If  the  promise  was 
to  pay  money  this  right  was  the  same  as  the  original  duty  except 
as  to  time  and  interest,  where  interest  is  allowed  as  damages.  In 
equity  the  remedy  frequently  is  to  compel  the  promisor  to  perform, 
either  affirmatively  or  negatively.  Is  the  obligation  of  the  con- 
tract one  thing  at  common  law  and  another  thing  in  equity?  In 
most  cases  these  questions  lead  to  the  same  practical  result  at  our 
law,  whichever  way  they  may  be  answered.  In  one  case  they  may 
lead  to  widely  different  results.  The  legislature  may  change  the 
remedy  for  a  contract  after  the  contract  is  made  and  possibly  after 
it  is  broken.  If  an  adequate  remedy  is  left,  does  this  change  impair 
the  obligation  of  the  contract  f  Under  the  provision  of  the  Con- 
stitution of  the  United  States,  which  prevents  a  state  from  passing 
a  law  impairing  the  obligation  of  contracts,  the  question  of  the 
nature  of  the  obligation  may  become  a  practical  legal  question 
instead  of  remaining  an  academic  problem.  While  the  general 
theory  of  obligation  should  not  be  warped  by  the  forms  that 
Roman  law  and  English  law  have  assumed,  it  should  not,  on  the 
other  hand,  be  hampered  by  the  limitations  of  barbaric  society. 

Under  the  theory  of  law  which  is  entertained  by  modern  analy- 
tical jurists,  law  is  a  rule  which  is  enforced  by  the  state  in  some 
way.  This  definition  denies  the  existence  of  law  in  a  great  many 
primitive  nations  where  rules  exist,  sometimes  in  great  detail,  but 
where  the  power  of  the  state  is  lacking;  or  possibly  in  using  the 
term  "law"  it  presupposes  the  law  of  civilized  society.  It  also 
leaves  out  a  great  many  of  -the  standards  set  up  by  the  law  of 
every  civilized  state.  These,  however,  may  possibly  be  explained  as 
being  carried  over  into  the  positive  rules.  If  the  state  seeks  to 
enforce  an  obligation,  it  must  enforce  it  against  the  person  of  the 
obligor,  against  his  property  generally,  or  against  certain  specific 
property.  If  the  right  can  be  enforced  against  the  person  of  the 
obligor,  or  against  his  property  generally,  the  right  may  be  an 
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obligation  if  it  possesses  the  other  necessary  elements.  If  no  per- 
sonal liability  exists  and  if  the  right  can  be  enforced  only  out  of 
specific  property,  it  is  often  classified  as  a  property  right  rather 
than  as  an  obligation.  From  the  nature  of  the  case  transactions  of 
this  sort  are  rare ;  but  occasionally  so-called  contracts  are  found  in 
which  one  party  agrees  to  look  to  some  specific  property  or  fund 
for  satisfaction  and  by  which  the  adversary  party  does  not  incur 
any  personal  liability  either  as  against  his  person  or  as  against  his 
property  generally. 

.  The  obligation  is  a  duty  which  one  of  the  parties  thereto  owes 
to  the  other.  It  is  not  a  right  which  the  owner  thereof  may  assert 
as  against  the  entire  world.  Bights  of  the  latter  type  are  classed 
as  property  rights  and  not  as  obligations.  At  the  same  time  the 
obligee  may,  in  many  jurisdictions,  have  a  property  right  in  the 
obligation  as  against  the  world  at  large ;  and  he  may  have  a  right 
of  action  against  any  one  who  unlawfully  prevents  the  adversary 
party  from  performing  such  obligation. 

A  duty  which  if  it  existed  aloiie  would  amount  to  an  obligation 
may  be  a  mere  incident  to  a  wider  duty.  Under  some  systems  of 
classification  a  duty  of  this  sort  is  classed  with  obligations,  but  it 
is  regarded  as  accessory  to  the  principal  duty  so  that  it  is  not 
classed  as  a  contract,  unless  the  principal  duty  itself  is  contractual. 
Other  systems  of  classification  take  this  incidental  duty  out  of  the 
class  of  obligations  entirely,  if  the  principal  duty  was  not  itself  an 
obligation.  The  general  tendency  of  both  Roman  law  and  common 
law  probably  is  to  include  more  and  more  of  these  duties  under 
the  class  of  obligations,  but  to  exclude  them  from  the  class  of  con- 
tracts if  the  primary  duty  is  not  itself  contractual. 

§3.8*  Parties  to  obligation.  An  obligation  must  exist  between 
two  definite  parties.  Both  at  Roman  law  and  at  common  law  a 
party  to  an  obligation  may  consist  of  one  or  more  persons.  The 
number  is  immaterial  as  long  as  they  can  be  grouped  into  two 
classes,  one  of  which  owes  the  duty  and  the  other  of  which  has  the 
right  to  demand  it.  It  is  clear  that  there  can  not  be  a  legal  obliga- 
tion which  consists  of  a  duty  which  one  owes  to  himself.  May  not 
A,  however,  owe  a  duty  to  a  group  wBich  consists  of  A,  B  and  Cf 
The  common  law  was  likely  to  deny  the  existence  of  an. obligation 
in  this  case  because  its  rules  as  to  parties  prevented  the  same 
person  from  appearing  as  plaintiff  and  as  defendant.  There  seems 
to  be  no  reason,  however,  why  this  should  not  be  recognized  as  an 
obligation.  Equity  by  reason  of  its  greater  freedom  in  dealing  with 
parties,  had  no  trouble  in  enforcing  such  duties.    Can  not  an  obli- 
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gation  exist  between  three  or  more  parties  by  which  each  owes 
different  duties  to  each  of  the  other  parties}  Common  law  by 
reason  of  its  rule  that  all  of  the  parties  must  be  either  plaintiffs 
or  defendants  and  that  the  defendants  must  be  those  against  whom 
a  joint  judgment  could  be  rendered  in  favor  of  all  the  plaintiffs, 
was  unable  to  deal  with  a  duty  of  this  sort  and  was  inclined  to 
deny  the  existence  of  the  obligation.  Here  again  equity  by  reason 
of  its  greater  liberality  in  its  rules  as  to  parties  and  by  reason  of  * 
the  greater  flexibility  of  its  decrees  had  no  trouble  in  doing  justice. 
No  reason  appears  why  an  obligation  must  be  limited  to  two 
parties.  Whatever  the  number  of  parties  to  an  obligation,  there 
must  be  a  definite  number.  If  A  has  a  duty  which  he  can  assert 
against  the  entire  world  in  some  specific  thing  or  in  some  incor- 
poreal right,  such  a  duty  is  classed  with  property  rather  than  with 
obligation.  In  some  conditions  of  society  it  may  arise  out  of  status. 
It  is  also,  however,  excluded  from  the  class  of  obligations. 

§39.  Definite  character  of  acts  involved  in  obligation.  In 
order  to  amount  to  an  obligation  the  legal  duty  must  be  to  per- 
form or  to  forebear  a  definite  act  or  a  number  of  definite  acts.  If 
one  party  is  legally  bound  to  do  everything  that  the  adversary 
party  may  demand,  the  relation  is  one  of  status;  and  at  both 
Roman  law  and  common  law  it  is  grouped  with  the  law  of  persons 
and  not  with  the  law  of  obligations.  Duties  of  this  sort  in  a  more 
or  less  modified  form,  grow  out  of  family  relations  or  out  of  slavery 
where  that  institution  is  recognized. 

§40.  Money  value  of  obligation.  In  order  to  amount  to  an 
obligation  it  is  generally  said  that  the  duty  must  be  one  which  is 
reduceable  to  a  money  value.  This  was  the  theory  of  the  Roman 
law ;  but  it  seems  to  have  arisen  at  a  time  when  the  formula  which 
the  praetor  submitted  to  the  judex  required  him  to  condemn  the 
defendant  in  a  certain  sum  of  money  if  he  found  certain  facts  to 
be  true  and  otherwise  to  acquit  him.  The  fact  that  at  common  law 
the  obligee  was  given  a  money  judgment  in  case  of  a  breach  of 
duty  on  the  part  of  the  obligor  made  this  view  seem  to  be  the  cor- 
rect one.  It  is,  however,  simply  carrying  over  a  detail  of  procedure 
into  the  general  theory  of  obligations.  Since  equity  can  give  affirm- 
ative relief  by  specific  performance  and  negative  relief  by  injunc- 
tion, it  follows  either  that  the  reduction  to  a  money  value  is  not 
an  essential  element  of  obligation  or  that  obligation  has  a  different 
meaning  in  equity  from  its  meaning  at  law.  It  might  also  be 
suggested  that  this  theory  of  obligation  leaves  out  such  courts  as 
the  ecclesiastical  courts  of  medieval  England  or  the  courts  of  honor 
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on  the  continent  which  attempted  to  enforce  the  performance  of 
duties  without  regard  to  their  money  value.  To  amount  to  an 
obligation  the  duty  must  involve  some  right  which  the  law  can 
recognize;  but  it  should  not  be  limited  to  the  legal  rights  which 
are  reduceable  to  a  money  value.  When  obligation  is  limited  to  a 
money  value  by  the  words  of  the  rule,  the  limitation  is  promptly 
evaded  by  legal  fictions  which  ascribe  money  value  to  legal  rights 
to  which,  in  fact,  no  money  value  can  be  ascribed. 

§  41.  Obligation  arising  out  of  agreement  as  contract.  Obliga- 
tions are  divided  into  contract,  quasi-contract  and  tort.  The  Roman 
law  attempted  to  add  a  fourth  class,  the  quasi-delict ;  but  the  rights 
which  are  grouped  under  this  class  can  be  distributed  among  other 
headings.  Contract  is  the  form  of  obligation  which  arises  out  of 
the  agreement  of  the  parties.  They  are  free  in  advance  to  enter 
into  it  or  not,  as  they  may  choose.  The  obligation  which  is  thus 
created  may  be  affirmative  or  negative  or  both,  in  accordance  with 
the  terms  of  the  agreement.  Quasi-contract  is  a  form  of  obligation 
which  does  not  depend  upon  the  consent  of  the  obligor  and  which 
is  frequently  imposed  upon  him  in  defiance  of  his  will.  It  binds 
him  to  affirmative  action  in  the  form  of  making  restitution  and  of 
restoring  an  unjust  enrichment  which  the  obligor  has  received  to 
the  party  who  is  lawfully  entitled  thereto.  Tort  is  an  obligation 
which  is  entered  into  by  reason  of  the  obligor's  wrongful  act  or 
default  in  violating  a  duty  which  is  imposed  upon  him  by  law 
without  regard  to  his  assent,  the  violation  of  which  duty  inflicts  an 
injury  upon  the  obligee.  The  original  duty  at  our  law  and  at 
Roman  law  is  to  abstain  from  the  wrongful  act.  Neither  system  of 
law  imposes  affirmative  duties,  the  violation  of  which  amounts  to 
a  tort  or  delict.  It  may  be  doubted,  however,  whether  this  is  an 
essential  feature  of  tort  action.  Both  systems  of  law  impose  cer- 
tain  affirmative  duties ;  and  a  system  of  law  might  be  imagined  in 
which  a  breach  of  an  affirmative  duty  might  give  rise  to  a  tort  action. 

§  42.  Promissory  character  of  agreement.  The  agreement  which 
results  in  obligation  and  which  amounts  to  a  contract  is  distin- 
guished at  our  law  from  mere  intent.  It  would  be  difficult  to  con- 
struct a  system  of  law  in  which  obligation  could  attach  to  the 
intention  of  a  party  without  any  declaration  of  such  intention  on 
his  part;  but  a  system  of  law  might  be  imagined  in  which  a  uni- 
lateral declaration  of  intention  might  be  given  legal  effect.  As  far 
as  such  rights  are  recognized  at  our  law,  they  are  treated  as  prop- 
erty rights  rather  than  as  contracts.  The  intention  which  our  law 
recognizes  and  enforces  as  the  basis  of  a  contract,  is-  the  promise. 
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Except  in  the  possible  case  of  the  promise  under  seal,  a  promise 
creates  no  obligation  until  acceptance  by  the  promisee.  While  it 
might  be  possible  to  attach  obligation  to  an  unaccepted  promise, 
such  a  form  of  liability  is  contrary  to  common-law  notions.  In 
fact,  at  common  law  an  accepted  promise  creates  no  obligation 
unless  it  is  under  seal  or  unless  it  is  supported  by  a  valuable  con- 
sideration.1 Statements  are  occasionally  found  to  the  effect  that 
agreement  and  contract  are  synonymous  terms.2  Probably  the 
existence  of  obligation  was  assumed  in  these  cases;  and  it  was  not 
intended  to  say  that  every  agreement,  whether  enforceable  or  not, 
was  a  contract. 

The  theory  that  a  promise  is  necessary  to  a  contract  is  ob- 
scured at  early  common  law  by  the  fact  that  debt  was  regarded 
as  the  distinctive  contract  action,  and  if  a  sum  of  money  was,  in 
fact,  due  and  owing,  the  absence  of  a  promise  to  pay  it  was 
immaterial.  It  is  obscured  at  modern  law  by  the  fact  that  quasi- 
contract  is  still  classed  with  contract,  by  reason  of  a  persistent 
legal  fiction  which  has  outlived  its  usefulness.  Accordingly  promise 
is  an  element  of  the  genuine  contract,  but  not  of  the  common-law 
debt  or  of  the  modern  quasi-contract.  . 

§  43.  Community  of  intention.  The  idea  of  agreement  involves 
community  of  intention.1  If  the  parties  know  that  they  intend 
different  things,  no  agreement  is  reached.  What  are  the  conse- 
quences of  mistake  by  which  the  parties  intend  different  things 
while  they  believe  that  they  intend  the  same  thing  f  Shall  we  take 
the  actual  intention  of  the  parties  and  say  that  no  contract  has 
been  entered  into  or  shall  we  ignore  the  intention  of  the  individual 
and  substitute  therefor  the  intention  which  the  ordinary  man 
would  have  had  when  he  thus  expressed  himself?  The  question  is 
one  which  is  discussed  later  in  detail  and  which  can  not  be  sum- 
marized here. 


1  For  a  definition  of  agreement,  see 
Carter  v.  Prairie  Oil  &  Gas  Co., 
(Okla.),  160  Pac.  319. 

For  a  discussion  of  the  nature  of 
agreement,  see  Tucker  v.  Pete  Sheeran, 
Bro.  k  Co.,  155  Ky.  670,  160  S.  W.  176. 

1"A  'contract'  is  an  agreement  be- 
tween two  or  more  parties  for  the 
doing  or  not  doing  of  some  specified 
thing.  There  is  no  difference  between 
a  'contract*  and  an  'agreement* " : 
Douglass  v.  W.  L.  Williams  Art  Co., 
143  Ga.  846,  85  S.  E.  993.  "We  are 
unable    to    distinguish    the   difference 


between  a  contract  and  an  agree- 
ment": Michael  v.  Kennedy,  166  Mo. 
App.  462,  148  S.  W.  983. 

1  "An  agreement-  is  nothing  more 
than  'a  coming  together  of  parties  in 
opinion  or  determination;  the  union 
of  two  or  more  minds  in  a  thing  done 
or  to  be  done;  a  mutual  assent  to  do 
a  thing*  •  •  *  ":  Carter  v.  Prairie 
Oil  &  Gas  Co.  (Okla.),  160  Pac. 
319  r citing  Bouvier's  Law  Dictionary]. 

See  Collective  Acts  as  Distinguished 
from  Contracts,  by  Leon  Duguit,  27 
Yale  Law  Journal,  753. 
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§44.  Intent  to  effect  legal  relations  of  parties  thereto.    It  ia 

frequently  said  that  in  order  to  amount  to  an  agreement  the 
parties  must  intend  to  effect  legal  relations.  For  this  reason  social 
engagements  are  excluded  from  the  class  of  agreements.  Under 
our  law  the  obligation  is  lacking.  '  At  common  law  the  lack  of 
obligation  might  be  explained  on  the  theory  that  the  entire  trans- 
action is  really  gratuitous.  It  is  not  so  clear,  however,  that  there 
is  not  an  agreement.  It  is  said  that  the  agreement  must  be  entered 
into  with  the  intention  of  effecting  the  legal  relations  of  the  parties 
between  themselves.  Thi^  qualification  is  added  to  exclude  such 
things  as  the  verdict  of  a  jury  from  the  realm  of  agreement.  In 
the  United  States,  however,  the  general  rule  is  that  a  third  party, 
for  whose  benefit  a  contract  is  made,  may  enforce  it.  The  same 
rule  was  recognized  at  the  later  Roman  law.  The  true  distinction 
seems  to  be  between  agreements  which  confer  rights  upon  persons 
who  in  turn  enter  into  such  agreements,  or  seek  to  take  advantage 
of  such  promises  and  such  a  community  of  intention  as  a  jury  must 
possess  which  fixes  the  rights  of  other  persons  without  regard  to 
their  assent  thereto.  Furthermore,  the  verdict  of  the  jury  is  a  find- 
ing of  f§ct.  The  judgment  of  the  court  is  an  order.  Neither  of 
them  involve  any  promise  to  the  person  upon  whom  liability  is  to 
be  imposed  and  neither  of  them  depend  in  any  way  upon  his  assent. 
In  agreement  as  in  obligation,  it  is  ordinarily  said  that  there 
must  be  two  parties,  each  of  which  may  consist  of  one  or  more 
persons.  It  is. clear  that  a  man  can  not  agree  with  himself  in  this 
sense  of  the  term.  No  reason,  however,  appears  why  three  or  more 
different  parties  may  not  enter  into  an  agreement  by  which  they 
promise  to  do  something  for  each  of  the  other  parties  to  such 
agreement.  The  defect  in  the  machinery  of  the  common  law  in 
enforcing  agreements  of  this  sort  is  no  reason  for  denying  that 
they  are  agreements. 

§45.  Methods  of  entering  into  agreement.  Agreement  origi- 
nates, as  will  be  discussed  in  detail  hereafter 1  in  offer  and  accept- 
ance. Since  a  contract  involves  the  idea  of  an  outstanding  and 
enforceable  promise  we  must  consider  briefly  the  methods  in  which 
such  an  agreement  may  come  into  existence.  (1)  A  may  make  a 
promise  and  B  may  accept  it.  If  A's  promise  does  not  require  B 
to  do  or  forbear  any  right  we  have  here  a  promise,  but  no  simple 
contract,  since  no  consideration  exists.2  Where  the  seal  retains  its 
common-law  effect,  a  contract  of  this  sort  may  be  made  under  seal. 
(2)  A  may  make  a  promise  conditioned  on  B's  making  a  promise' 

f  See  ch.  V.  2 See  ch.  XIX.  •See  eh.  XXXIX. 
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in  return.  B  may  make  such  promise.  We  have  here  a  contract. 
Bach  party  has  an  outstanding  executory  promise  enforceable 
against  himself.4  (3)  A  may  make  a  promise  conditioned  on  B's 
doing  a  specified  act.  B  can  not  accept  this  promise  in  any  way 
other  than  by  doing  such  act.  If  he  does  such  act  there  is  no  out- 
standing promise  enforceable  against  B.  The  only  liability  gristing 
is  against  A.  This,  however,  comes  within  the  modern  idea  of  & 
contract.  (4)  A  may  tender  an  act  to  be  done  if  B  will  make  a 
promise.  If  B  accepts  by  making  such  promise,  there  is  no  out- 
standing executory  liability  enforeable  against  A.  The  only  execu- 
tory  promise  is  that  of  B.  This,  too,  comes  within  the  modern  idea 
of  a  contract.  (5)  A  may  tender  an  act  to  be  performed  if  B  per- 
forms an  act  in  return.  B  can  not  accept  in  any  way  except  by 
performing  such  act.  If  he  does  so  accept,  no  outstanding  execu- 
tory promise  exists  against  either  party.  This  does  not  fall  within 
the  modern  idea  of  a  contract. 

§46.  Effect  of  modern  theory  on  common  law  classification. 

The  modern  theory  that  contract  is  an  agreement  enforceable  at 
law  has  disarranged  common  law  classifications  based  on  the  form 
of  action.  However,  since  the  common-law  classification  went  back 
to  the  beginning  of  the  common  law  itself,  it  survives  to  this  day, 
though  the  original  reason  for  its  existence  has  long  since  vanished. 
The  simple  contract,  though  the  last  to  be  developed,  is  now  looked 
upon  at  modern  law  as  the  contract  par  excellence.  It  is  the  rep- 
resentative type  of  contract  at  modern  law,  and  possesses  all  the 
elements  requisite  therefor,  since  it  is  an  agreement  which  by 
reason  of  its  consideration,  the  law  will  enforce.  Whether  the 
simple  contract  is  express  or  implied  makes  no  difference  except  as 
to  the  evidence  by  which  it  is  to  be  proved,  as  long  as  it  is  a 
genuine  agreement.  Contracts  under  seal  may  now  be  regarded 
genuine  contracts,  since  they  are  agreements  which,  by  reason  of 
their  form,  are  enforceable  at  law.  They  do  not  possess  the  same 
elements  as  simple  contracts;  for  they  require  form,  which  simple 
contracts  do  not;  and  do  not  require  consideration,  which  simple 
contracts  do;  but  they  are  included  under  the  definition  of  con- 
tract. By  reason  of  the  abolition  of  private  seals  in  many  juris- 
dictions, and  the  requirement  of  a  consideration  even  in  contracts 
under  seal,  this  class  of  contracts  has  lost  its  original  importance. 
A  discussion  of  the  peculiarities  of  sealed  contracts  is  for  this 
reason  reserved  until  after  the  elements  of  simple  contracts  have 
been  treated.1 

•  See  §  566.  1  See  ch.  XXXIX. 
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§47.  Quasi-contract.  If  we  take  the  classic  common-law  class- 
ification of  contracts,  and  strike  out  the  contracts  which  are  recog- 
nized at  modern  law  as  genuine  contracts,  we  have  left  two  classes. 
These  are  (1)  the  contracts  of  record,  and  (2)  the  second  class  of 
the  so-called  implied  contracts,  consisting  of  rights  enforceable  at 
common  law  by  the  action  of  assumpsit,  and  hence  classed  as  con- 
tract ;  but  not  originating  in  the  voluntary  agreement  of  the  parties, 
and  hence  excluded  from  the  modern  classification  of  contract. 
There  is  a  strong  tendency  at  modern  law  to  separate  these  rights 
entirely  from  genuine  contract  and  to  class  them  as  quasi-contract 
or  as  constructive  contracts.  The  historical  classification  of  the 
common  law  has  resisted  this  tendency  to  a  great  extent.  Out  of 
deference  to  the  traditional  classification,  therefore,  constructive 
contracts  or  quasi-contracts  are  discussed  hereafter,  and  their  pres- 
ent relation  to  eontract  is  here  outlined.1 

§  48.  Classification  and  arrangement  of  topics.  The  simple  con- 
tract is  the  one  in  general  use  in  the  life  about  us;  and  in  dis- 
cussing our  law  as  applied  to  life,  the  simple  contract  has  become 
the  prevailing  type  and  the  other  classes  of  contracts  have  dropped 
"to  mere  variants  of  the  simple  contract.  While  from  an  historical 
standpoint,  the  contracts  creating  debt  and  the  formal  contracts 
preceded  the  ordinary  simple  contract,  and  while  this  order  should 
be  taken  in  a  purely  historical  discussion,  it  is  easier  at  modern 
law,  in  discussing  the  details  of  the  law  of  contracts,  to  treat  the 
simple  contract  as  the  general  type,  and  to  discuss  the  formal  con- 
tract as  a  modification  thereof.  This  plan  will  accordingly  be 
adopted  in  this  work.  The  formation  of  the  simple  contract  as  the 
normal  type  of  genuine  contract  will  first  be  considered,  and  the 
other  classes  of  contract  at  the  common  law  will  be  treated  as 
variations  from  this  normal  type.  The  forms  of  written  contract 
will  be  considered  as  special  types  of  the  simple  contract.  The 
subject  of  parties  will  be  postponed  until  after  a  discussion  of  the 
common-law  classes  of  contract,  since  so  much  of  the  law  of  the 
contracts  of  parties  of  abnormal  status  involves  questions  of  quasi- 
contract.  The  construction,  operation  and  discharge  of  the  contract 
will  then  be  considered  in  detail.  Finally  a  group  of  topics  involv- 
ing the  place  of  contract  in  American  law  will  be  considered. 
Logically  this  group  might  come  first;  but  it  will  be  easier  to 
discuss  it  after  treating  of  the  formation,  construction,  operation 
and  discharge  of  contract. 

1  See  ch.  XLIV. 
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*  §49.  Definition  of  Contract.  A  genuine  contract  is  an  agree- 
ment to  which  the  law  attaches  obligation ;  that  is,  it  is  an  agreement 
of  such  a  nature  that  the  law  will  give  some  remedy  for  a  breach 
thereof.  Another  form  of  expressing  the  same  idea  is  to  say  that 
a  contract  is  an  agreement  enforceable  at  law.  This  definition  in- 
cludes simple  contracts  at  modern  law ;  and  sealed  contracts  where 
the  promise  rather  than  the  grant  is  the  chief  idea.  This  is  rather 
a  statement  of  the  consequences  of  the  contract  than  a  true  defini- 
tion. It  is,  however,  substantially  that  which  has  been  adopted 
by  courts  and  text-writers.  A  collection  of  common-law  defini- 
tions discloses  substantial  harmony,  though  the  emphasis  is  placed 
differently  in  different  definitions.  "A  contract  is  defined  to  be 
an  agreement  between  two  or  more  parties  to  do  or  not  to  do  a 
particular  thing.' ' !  A  contract  is  "an  agreement  in  which  a  party 
undertakes  to  do  or  .not  to  do  a  particular  thing."2  "A  contract 
is  an  agreement  between  competent  parties,  upon  a  consideration 
sufficient  in  law,  to  do  or  not  to  do  a  particular  thing." *  "A  con- 
tract is  the  thing  upon  which  two  or  more  people  agree."4    It  is 


1  From  Charles  River  Bridge  v.  War- 
ren Bridge,  36  U.  S.  (11  Pet.)  420  (572), 
9  L.  ed.  773. 

SSturges  v.  Crowinshield/  17  U.  S. 
(4  Wheat.)  122,  197,  4  L.  ed.  529,  per 
Marshall,  C.  J.;  quoted  in  Walker's  Am. 
Law  (11th  Ed.),  §205,  p.  466;  and  in 
Bouvier*8  Law  Dictionary  (3d  Ed.),  Vol. 
I,  p.  658. 

I  People  v.  Bummer,  274  IU.  637 
(640),  113  N.  E.  934  [citing  2  Black- 
stone's  Com.  442,  2  Kent's  Com.  449; 
1  Parsons  on  Contracts,  §  1]. 

4  Southern    Ry.    Co.    v.    Huntsville 
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Lumber  Co.,  191  Ala.  333,  67  So.  695. 
For  other  definitions  see  United  Transp. 
&  Lighterage  Co.  v.  N.  Y.  &  Balti- 
more Transportation  Line,  180  Fed. 
902;  Hotchkiss  v.  National  City  Bank, 
200  Fed.  287;  affirmed  in  Ernst  v. 
Mechanics'  &  Metals  Nat.  Bank  [Hotch- 
kiss v.  Nat.  City  Bank],  201  Fed.  664; 
Jones  v.  Tucker,  26  Del.  (3  Boyce) 
422,  84  Atl.  4,  1012;  Weishut  v.  Lay- 
ton,  28  Del.  (5  Boyce)  364,  93  AtL 
1057;  American  Lead  Pencil  Co.  v. 
Nashville,  Chattanooga  &  St.  Louis  Ry., 
124  Tenn.  57,  134  S.  W.  613. 
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*  'an  agreement  upon  sufficient  consideration,  to  do  or  not  to  do  a 
particular  thing."1  It  is  "an  agreement  enforceable  at  law  made 
between  two  or  more  persons  by  which  rights  are  acquired  by  one 
or  more  to  acts  or  forbearances  on  the  part  of  the  other  or  others."  • 
"An  agreement  *  *  *  containing  a  promise  made  by  the  one 
party,  for  a  valid  consideration,  and  agreed  to  by  the  other  party, 
creates  at  common  law  a  contract  by  force  of  the  mere  agreement ; 
and  the  contract  so  created  is  a  simple  contract."7  "Every  agree- 
ment and  promise  enforceable  by  law  is  a  contract."1  "A  con- 
tract is  an  interchange  by  agreement  of  legal  rights."1  "The 
general  term  contract  comprises*  every  description  of  agreement, 
obligation,  or  legal  tie,  whereby  one  party  binds  himself,  or  be- 
comes bound,  expressly  or  impliedly,  to  another,  to  pay  a  sum  of 
money,  or  to  do,  or  omit  to  do,  any  particular  act."10  "A  con- 
tract is  a  deliberate  engagement  between  competent  parties,  upon 
a  legal  consideration  to  do,  or  to  abstain  from  doing,  some  act"11 
"To  define  a  contract  is  not  so  easy.  A  simple  and  apparently 
satisfactory  definition  is  this:  'A  contract  is  a  promise  or  agree- 
ment enforceable  by  law.'"12  "Bargains  and  sales  be  called 
contracts,  and  be  made  by  assent  of  the  parties  upon  agreement 
between  them,  of  goods  or  lands,  for  money,  or  for  other  recom- 
pense, but  only  of  money  usual,  for  money  usual  is  no  contract. 
Also  a  concord  is  properly  upon  an  agreement  between  the  parties, 
with  divers  articles  therein,  some  rising  on  the  one  part,  and  some 
on  the  other."  1S  "Now  a  contract  by  parol  is  defined  to  be  a  bar- 
gain or  agreement  voluntarily  made,  either  verbally,  or  in  writing 
not  under  seal,  upon  a  good  consideration,  between  two  or  more 
persons  capable  of  contracting,  to  do  or  forbear  to  do  some  lawful 
act."14  "A  contract,  according  to  the  common-law  definition  of 
it,  is  an  agreement  between  two  or  more,  concerning  something  to 
be  done,  whereby  both  parties  are  bound  to  each  other,  or  one  is 
bound  to  the  other.  But,  by  the  writers  upon  general  law,  it  is 
defined  to  be  'Duorum  pluriumve  in  idem  placitum  consensus,  obli- 
gations licite  constituendae  vel  tollendae  causa  datus;'  that  is, 
the  consent  of  two  or  more  persons  in  the  same  thing,  given  with 
the  intention  of  constituting,  or  dissolving  lawfully  some  obligation. 

•  2  Blackstone's  Com.  442;  quoted  10 Chi tty  on  Contracts  (16tih  Ed.),  2. 
Walker's  American  Law  (11th  Ed.),  11  Story  on  Contracts  (1st  Ed.),  §1. 
§205,  p.  466.  WHarriman  on  Contracts  (2d  Ed.), 

•  Anson  on  Contracts  (14th  Ed.),  10.  §3. 

T Leake  on  Contracts  (6th  Ed.),  8.  13 Doctor  and  Student,  Dialogue  II, 

I  [Based  on  the  Indian  Contract  Act.]  ch.  XXIV. 
Pollock  on  Contracts  (8th  Ed.),  2.  HComyn  on  Contracts,  2. 

S  Wharton  on   Contracts,   1 1. 
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Perhaps  the  following  description  will  be  deemed  more  simple  than 
either.  'A  contract  is  a  transaction  in  which  each  party  comes 
under  an  obligation  to  the  other,  and  each,  reciprocally,  acquires  a 
right  to  what  is  promised  by  the  other. '  ' ' lf 

Occasionally  an  attempt  is  made  to  combine  in  a  modern  defini- 
tion all  the  different  notions  of  contract  at  the  different  successive 
stages  of  the  common  law.  "A  contract  is  a  promise  from  one  or 
more  persons  to  another  or  others,  either  made  in  fact  or  created 
by  the  law,  to  do  or  refrain  from  some  lawful  tiling;  being  also  under 
the  seal  of  the  promisor,  or  being  reduced  to  a  judicial  record,  or 
being  accompanied  by  valid  consideration,  or  being  executed,  and 
not  being  in  a  form  forbidden  or  declared  inadequate  by  law."18 

Definitions  of  jurists  and  economists  are  substantially  to  the 
same  effect  as  most  definitions  of  courts  and  text- writers.  "A 
contract  is  an  agreement  which  creates  an  obligation  or  right  in 
personam  between  the  parties  to  it."17  ''An  agreement  is  a  de* 
clared  concurrence  of  will  of  two  or  more  persons  whereby  a  change 
in  their  legal  spheres  is  intended.  An  obligation  generated  by 
agreement  is  a  declared  concurrence  of  intention  as  a  result  of  which 
one  person  is  bound  to  another  for  a  performance."11  "Contracts 
are  agreements  of  economic  significance  which  are  enforceable  by 
public  authority."19 

The  definitions  of  modern  Soman  law  are  substantially  the 
same,  except  that  consideration  can  not  be  included  in  the  defini- 
tion as  an  element.  "An  agreement  by  which  two  parties  recip- 
rocally promise  and  engage,  or  one  of  them  singly,  promises  and 
engages  to  the  other  to  give  some  particular  thing,  or  to  do  or 
abstain  from  doing  some  particular  act."20  "A  contract  is  an 
agreement  by  which  one  or  more  persons  bind  themselves  to  one 
or  more  persons  to  give,  or  to  do,  or  not  to  do,  a  certain  thing. ' ' 2I 

The  definitions  of  contract  at  pure  Roman  law  show  a  more 
archaic  conception.  "Every  contract  is  an  agreement,  but  not 
every  agreement  is  a  contract;  but  only  such  an  agreement  as  is 
recognized  by  the  jus  civile,  in  contradistinction  to  the  praetorian 

11  Powell's  Essay  on  Contracts,  VI.  It  Ely's  Property  and  Contract,  Vol. 

It  Bishop  on  Contracts  (2d  enlarged  II,  p.  562. 

Ed.),  §22.  MPothier  on  Obligations,  Part  I,  ch. 

ITSalmond    on    Jurisprudence     (5th  I,  section  I;  Art.  I,  §  1,  p.  3  [repudiat- 

Ed.),  308  (§123).  ing  the  original  Roman   definition  of 

ItGareis,    Science   of   Law    (Vol.   I,  contract   as   "an  agreement  having  a 

Modern  Legal  Philosophy  Series),  162.  name  at  the  jus  civile,  or  a  causa"]. 

This  is  substantially  Savigny's  defini-  21  French  Civil  Code,  Art  1101. 
tion  in  his  System  of  Modern  Roman 
Law,  §  140. 
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law,  as  the  basis  of  an  obligation."22  "Obligations  arising  from 
legal  transactions  always  presuppose  an  agreement  But  it  is  not 
every  agreement  that  has  the  effect  of  producing  an  actionable 
obligation  between  the  contracting  parties.  The  rather,  in  older 
Soman  civil  law  this  effect  was  acknowledged  only  in  some  special 
agreements  (contractus),  distinguished  by  their  form  or  their  sub- 
ject-matter (causa) ;  and  furthermore,  all  obligatory  operation  was 
denied  to  other  agreements  (nuda  pacta).  A  number  of  'pacta* 
were,  however,  later  on  by  gradual  development  placed  on  the 
same  footing  as  'contractus'  by  the  jus  civile  and  praetorium,  so 
that  in  them  also  resides  the  power  of  engendering  an  obligation 
(so-called  pacta  vestita:  adiecta,  legitima,  praetoria)."23 

A  simple  contract  at  modern  law  is  usually  said  to  consist  of 
four  elements :  parties  competent  to  contract ;  a  consideration,  such 
as  the  law  will  recognize;  a  subject-matter,  such  as  the  law  will 
allow;  and  agreement,  or  meeting  of  the  minds,  by  offer  on  the 
one  hand  and  acceptance  on  the  other.  These  elements  are  con- 
sidered in  detail  in  the  following  chapters. 

§50.  Parol  contracts.  The  original  meaning  of  "parol"  con- 
tract at  law  was  one  which  was  not  under  seal,  whether  oral  or 
written;  a  simple  contract  as  opposed  to  a  specialty.1  It  has  been 
used  in  this  sense  in  many  of  the  earlier  cases,2  and  it  is  still  used 
in  this  sense  in  modern  law.'  The  ordinary  meaning  of  "parol" 
was  "oral;  by  word  of  mouth."  Its  use  in  law  in  the  sense  of 
"simple;  not  under  seal"  has  been  criticised,4  and  in  some  modern 


22  Czyhlarz,  Manual  of  the  Institutes 
of  Roman  Law,  §  80. 

23  Salkowski,  Roman  Private  Law 
(Whitfield's  translation),  549. 

1  "All  contracts  are,  by  the  laws  of 
England,  distinguished  into  agreements 
by  specialty  and  agreements  by  parol; 
nor  is  there  any  such  third  class,  as 
some  of  counsel  have  endeavored  to 
maintain,  as  contracts  in  writing.  If 
they  be  merely  written  and  not  spec- 
ialties, they  are  parol  and  a  contract 
must  be  proved":  Rann  v.  Hughes 
(cited  in  7  T.  R.  350,  note  a),  4  Bro. 
P.  C.  27. 

2  England.  Beckham  v.  Brake,  9  M. 
&  W.  92;  Brown  v.  Adams,  1  Stew.  51, 
18  Am.  Dec.  3d. 

Georgia.  Yarborough  v.  West,  10  Oft. 
471. 


Massachusetts.  Thacher  v.  Dinsmore, 
5  Mass.  300,  4  Am.  Dec.  61. 

New  Jersey.  Perrine  v.  Cheeseman, 
11  N.  J.  L.  (6  Halst.)  174. 

New  York.  Ballard  v.  Walker,  3 
Johns.  Cas.  (N.  Y.)  60. 

Texas,  Jones  v.  Halliday,  11  Tex. 
412,  62  Am.  Dec.  487. 

)Kime  v.  Tobyhanna  Creek  Ioe  Co., 
240  Pa.  St.  61,  87  Atl.  278. 

4  "By  a  strange  misuse  of  language 
both  kinds  of  simple  contract  (i.  e., 
oral  and  written)  are  frequently  spoken 
of  in  English  law  as  parol  contracts, 
notwithstanding  that  the  term  "parol" 
both  etymologically  and  m  general  par- 
lance means  "by  word  of  mouth": 
Chitty  on  Contracts  (16th  Ed.),  6. 
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cases  it  is  used  in  its  popular  meaning  of  "oral ;"  and  not  in  its  legal 


meaning.' 


§51.  Unilateral  contracts.  The  name  "unilateral"  has  been 
suggested  for  contracts  executed  on  one  side  and  executory  on 
the  other,  or  at  least  for  such  contracts  of  this  class  as  are  created 
by  performing  the  act  required  for  acceptance  of  the  offer.1  Con- 
tracts of  this  class  are  distinguishable  from  others  in  the  fact  that 
in  the  other  simple  contracts  the  acceptance  furnishes  the  con- 
sideration, leaving  the  performance  executory  on  both  sides;  while 
in  contracts  of  this  class  the  acceptance  furnishes  not  only  the 
consideration,  but  also  the  performance  on  one  side. 

A  distinctive  name  for  a  contract  of  this  sort  is  undoubtedly 
to  be  desired;  and  the  term  "unilateral"  is  satisfactory  enough  as 
far  as  derivation  is  concerned.  The  objection  to  it  is  that  it  is 
already  used  too  much,  with  too  many  meanings.  It  is  used  in 
equity  to  denote  contracts  which  can  not  be  enforced  specifically 
against  one  of  the  parties ;  and,  according  to  some  authorities,  will 
not  for  this  reason  be  enforced  specifically  against  the  other.  It 
is  thus  employed  of  the  void  contract  of  a  married  woman,  which 
she  is  attempting  to  enforce ; 2  or  of  a  contract  within  the  Statute 
of  Frauds  which  has  not  been  signed  by  the  party  who  seeks  to 
enforce  it.9  It  is*  said,  accordingly,  that  such  contract  ceases  to 
be  unilateral  when  the  person  who  has  not  signed,  files  a  bill  for 
specific  performance,4  or  takes  possession  of  the  land,  so  that  spe- 
cific performance  can  be  enforced  against  him  on  the  theory  of 
part  performance.1 

The  term  "unilateral"  is  used  of  a  written  promise  by  A  which 
does  not  show  any  consideration  on  its  face,  but  which  is,  in  fact, 
supported  by  B's  oral  promise.6 


■  Louisville,  New  Albany  &  Chicago 
By.  t.  Reynolds,  118  Ind.  170,  20  N.  E. 
711;  Miller  v.  Sharp,  —  Ind.  — ,  100 
N.  £.  106;  John  King  Co.  v.  Louisville 
&  Nashville  Ry.  Co.,  131  Ky.  46,  114 
8.  W.  306;  rehearing  denied  in  116  S. 
W.  1201. 

1  Langdell,  Contracts,  §§  183  et  seq. 
See  §§  106  and  152. 

2  Richards  v.   Green,  23  N.  J.  Eq. 


JChesterman  v.  Mann,  9  Hare  206; 
Van  Doren  v.  Robinson,  16  N.  J.  Eq. 
256;  Stengel  t.  Sergeant,  74  N.  J.  Eq. 


20,  68  Atl.  1106;  Krah  v.  Wassmer,  lb 
N.  J.  Eq.  109,  71  Atl.  404;  Reid  v. 
Savage,  59  Or.  301,  117  Pac.  306. 

In  most  jurisdictions  such  contract 
can  be  enforced  against  the  party  who 
eigned  the  contract  note  or  memoran- 
dum.   See  §  1325. 

4  Richards  v.  Green,  23  N.  J.  Eq. 
636;  Krah  v.  Wassmer,  75  N.  J.  Eq. 
109,  71  Atl.  404. 

•  Cramer  v.  Mooney,  59  N.  J.  Eq. 
164,  44  Atl.  625. 

■  Lafitto  v.  Shawcross,  12  Fed.  619. 
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The  term  "unilateral"  is  also  used  to  denote  a  promise  which 
has  not  been  so  accepted  by  the  promisee  as  to  impose  any 
liability  upon  him;  or  which  does  not  by  its  terms  purport  to 
impose  any  liability  upon  him,7  as  of  an  unaccepted  offer.1  An 
offer  for  value  is  spoken  of  as  a  unilateral  contract  before  accept- 
ance,9 even  though  the  value  for  the  option  may  itself  be  a  promise 
and  the  entire  transaction  may  be  executory.10  A  gratuitous  prom- 
ise is  often  spoken  of  as  unilateral,11  such  as  a  promise  for  which 


7  United  States.  Johnson  v.  Staen- 
glen,  85  Fed.  603;  Tweedie  Trading  Co. 
v.  Pari  in  &  Orendorff  Co.,  204  Fed.  50. 

Colorado.  Hard  wick  v.  McClurg,  16 
Colo.  App.  354,  65  Pac.  405. 

Georgia.  Harrison  &  Garrett  v.  Wil- 
son Lumber  Co.,  119  Ga.  6;  45  S.  E. 
730;  Atlanta  Oil  &  Fertilizer  Co.  v. 
Phosphate  Mining  Co.,  144  Ga.  75,  86 
S.  E.  216. 

niinois.  Plumb  v.  Campbell,  129  111. 
101;  18  N.  E.  790;  Joliet  Bottling  Co. 
v.  Joliet  Citizens'  Brewing  Co.,  254  111. 
215,  98  N.  E.  263. 

Kansas.  It  is  said  to  be  "unilateral 
and  subject  to  revocation";  Braniff  v. 
Baier,  101  Kan.  117,  L.  R.  A.  1917E, 
1036,  165  Pac.  816. 

Kentucky.  Turner  v.  Frazier,  157 
Ky.  388,  163  S.  W.  245;  Goff  v.  Saxon, 
174  Kv.  330,  192  S.  W.  24. 

Missouri.  Laclede  Construction  Co. 
v.  Tudor  Iron  Works,  169  Mo.  137, 
69  S.  W.  384;  Cal  Hinsch  &  Sons  Iron 
&  Rail  Co.  v.  Paragould  &  Memphis 
R.  Co.,  148  Mo.  App.  173,  127  S.  W. 
623. 

New  York.  Levin  v.  Dietz,  194  N. 
Y.  376,  87  N.  E.  454. 

Oklahoma.  Osborne  v.  White,  54  Okla. 
733,  154  Pac.  653. 

Oregon.  Hughes  v.  Lansing,  34  Or. 
118,  75  Am.  St.  Rep.  574,  55  Pac.  95; 
Friendly  v.  Elwert.  57  Or.  599,  105  Pac. 
404,  111  Pac.  690,  112  Pac.  1085;  Col- 
lins v.  Keller,  62  Or.  169,  124  Pac.  681; 
Elliott  Contracting  Co.  v.  Portland,  88 
Or.  150,  171  Pac.  760. 

Utah.  Abba  v.  Smyth,  21  Utah  109, 
59  Pac.  766. 

•  Levin  v.  Dietz,  194  N.  Y.  376,  20 


L.  R.  A.  (N.S.)  251,  87  N.  E.  454;  De 
Cicco  v.  Schweizer,  221  N.  Y.  431,  117 
N.  E.  807 ;  Osborne  v.  White,  54  Okla. 
733,  154  Pac.  653;  John  E.  DeWolf  Co. 
v.  Harvey,  161  Wis.  535,  154  N.  W. 
988. 

SBuffington  v.  McXally,  192  Mass. 
198,  78  N.  E.  309;  Feudtner  v.  Ross, 
74  N.  J.  Eq.  214,  69  Atl.  190;  Lombard 
v.  Kies,  79  Or.  355;  154  Pac.  757;  Barnes 
v.  Rea,  219  Pa.  St.  279,  68  Atl.  836; 
Barton  v.  Thaw,  246  Pa.  St.  348,  92 
Atl.  312. 

lOLemler  v.  Bord,  80  Or.  224,  156 
Pac.  427,  i56  Pac.  1034. 

11  England.  Pilkington  v.  Scott,  15 
M.  &  W.  657  (used  in  argument  of 
counsel  for  defendant). 

United  States.  Erie  City  Iron  Works 
v.  Thomas,  139  Fed.  995  (used  in  con- 
tention of  defendant). 

Alabama.  Consolidated  Portrait  & 
Frame  Co.  v.  Barnett,  165  Ala.  655, 
51  So.  936. 

Arkansas.  Trulock  v.  Parse,  83  Ark. 
149,  11  L.  R.  A.  (N.S.)  924,  103  S.  W. 
166. 

Georgia.  Brown  v.  Bowman,  119  Ga. 
153,  46  S.  E.  410  [explaining  Peacock 
v.  Deweese,  73  Ga.  570,  as  "purely  un- 
ilateral when  made"] ;  Swindell  v.  First 
Nat.  Bank,  121  Ga.  714,  49  §.  E.  673; 
Hardin  v.  Case,  134  Ga.  813,  68  S.  E. 
648,  Cooper  v.  Dixie  Cotton  Co.,  144 
Ga.  33,  86  S.  E.  242. 

Hlinois.  Hills  v.  Hupp  (111.),  122  N. 
E.  510. 

Iowa.  Burge  v.  Gough,  153  La.  183, 
133  N.  W.  340. 

Kansas.  Braniff  v.  Baier,  101  Kan. 
117,  L.  R.  A.  1917E,  1036,  165  Pac.  816. 
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the  only  consideration  is  a  counter-promise  which  is  so  indefinite 
as  to  be  unenforceable.12  The  term  often  imports  an  unenforce- 
able promise,  as  distinguished  from  one  that  is  enforceable.19 
A  contract  is  said  to  be  "unilateral  and  unenforceable;"  M  or  "uni- 
lateral and  void  for  want  of  mutuality." 1S  Conversely  when  it  is 
said  that  a  contract  is  not  unilateral  it  is  meant  that  it  is  valid.16  A 
contract  or  option  is  sometimes  said  not  to  be  unilateral  if  it  is 
supported  by  a  consideration  An  option  for  the  purchase  of  land 
which  is  contained  in  a  lease  of  such  land  is  said  not  to  be  "uni- 
lateral and  without  consideration."  n  As  a  result  of  these  uses  of 
the  term,  it  is  said  that  a  contract  can  not  be  unilateral  if  it  is  really 
a  contract.11  Even  if  the  courts  are  speaking  of  a  unilateral  con- 
tract, they  are  likely  to  use  the  term  "unilateral"  of  the  offer  rather 
than  of  the  contract,19  and  to  say  that  when  it  becomes  a  contract 
it  ceases  to  be  unilateral.  A  unilateral  contract  is  said  to  be  a  mere 
offer  that,  if  subsequently  accepted  and  acted  upon  by  the  other 
party  to  it,  would  ripen  into  a  binding  enforceable  obligation.20 
It  is  said  to  lack  mutuality  at  its  inception  and  to  be  binding  only 


Missouri.  Underwood  Typewriter  Co, 
v.  Century  Realty  Co.,  220  Mo.  522,  119 

5.  W.  400. 

North  Carolina.  Holt  v.  Wellons, 
163  N.  Car.  124,  79  S.  E.  450. 

Tennessee.  Fourth  Nat.  Bank  v. 
Stahlman,  132  Tenn.  367,  178  S.  W. 
942  (see  use  of  word  in  fourth  para- 
graph of  syllabus). 

Virginia.  Watkins  v.  Robertson,  105 
Va.  269,  115  Am.  St.  Rep.  880,  5  L.  R. 
A.  (N.S.)   1194,  54  S.  E.  33. 

"The  contract  •  •  •  was  not  un- 
ilateral or  without  consideration  or 
void.  It  was  bilateral  and  bound  both 
parties";  Holt  v.  Wellons,  163  N.  Car. 
124,  79  S.  E.  450.  . 

A  promise  without  a  valuable  con- 
sideration has  been  said  to  be  a 
"pseudo-unilateral"  contract:  Gates  v. 
Herr,  102  Wash.  131,  172  Pac.  912. 

ttln  such  case  a  unilateral  contract 
is  said  to  be  "a  contract  binding  only 
one  of  the  parties  to  do  anything"; 
Rehm-Zeiher  Co.  v.  Walker  Co.,  156  Ky. 

6,  49  L.  R.  A.   (N.S.)    694,  160  S.  W. 
777. 

DHaynes  Auto  Co.  v.  Turner,  18  Ga. 
App.  22,  88  S.  E.  717;  Palmer  Brick 


Co.  v.  Woodward,  138  Ga.  289,  75  S. 
E.  480. 

14  Palmer  Brick  Co.  v.  Woodward, 
138  Ga.  289,  75  S.  E.  480. 

HHaynes  Auto  Co.  v.  Turner,  18  Ga, 
App.  22,  88  S.  E.  717. 

1*  Johnson  v.  Johnson,  —  Neb.  — , 
168  N.  W.  363;  Elliott  Contracting  Co. 
v.  Portland,  88  Or.  150,  171  Pac.  760. 

17  McCormick  v.  Stephany,  67  N.  J. 
Eq.  257,  41  Atl.  840.  See  also,  Erie 
City  Iron  Works  v.  Thomas,  139  Fed. 
995. 

1i  "A  unilateral  contract  is  a  legal 
solecism.  There  is  no  such  thing  as  a 
one-sided  contract.  The  term,  however, 
has  found  a  place  in  the  books  as  ex- 
pressing the  idea  of  a  contract  lack- 
ing in  mutuality":  High  Wheel  Auto 
Parts  Co.  v.  Journal  Co.,  50  Ind.  App. 
396,  98  N.  E.  442. 

It  Los  Angeles  Traction  Co.  v.  Wil- 
shire,  135  Cal.  654,  67>  Pac.  1086;  Plumb 
v.  Campbell,  129  111.  101,  81  N.  E.  790; 
Hornthal  v.  Howcutt,  154i  N.  Car.  228, 
70  S.  E.  171. 

20  Los  Angeles  Traction  Oo.  v.  Wil- 
shire,  135  CaL  654,  67  Pac.  1086. 
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on  performance  by  the  promisee.21  A  provision  in  a  conveyance  of 
timber,  for  an  extension  of  timber  at  the  election  of  the  grantor,22 
or  a  covenant  to  sell  land  at  a  certain  price  which  does  not  impose 
upon  the  vendee  the  duty  of  paying  such  price  and  therefore  can 
be  accepted  only  by  tendering  such  payment M  have  each  been  said 
to  be  unilateral.  An  option  for  value  is  said  to  be  unilateral,  whether 
the  consideration  consists  of  an  act,  as  is  usually  the  case,  or  of  a 
promise.24  In  some  cases  the  term  "unilateral"  is  used  in  the  sense 
originally  suggested ;  that  is,  as  meaning  a  valid  contract  in  which 
the  offer  calls  for  acceptance  by  doing  an  act,  and  accordingly,  the 
acceptance  is  not  only  acceptance  but  also  consideration  and  per- 
formance as  well.21 

The  term  "bilateral* '  has  been  suggested  for  contracts  which 
are  executory  on  both  sides,  in  which  acceptance  furnishes  the  con- 
sideration but  not  the  performance.2*  The  only  objection  to  this 
term  is  that  it  is  scarcely  used  at  all  outside  of  academic  discussion 
of  the  law.  Its  use  is  increasing,  and  as  a  rule  it  is  used  with  greater 
accuracy  than  the  corresponding  term  "unilateral."27  It  is  some- 
times, however,  used  of  any  enforceable  contract,  even  if  probably 
of  the  unilateral  type.2*    Occasionally  we  find  both  terms  used  with 


21  Plumb  v.  Campbell,  129  111.  101, 
81  N.  E.  790. 

22  Bat  em  an  v.  Kramer  Lumber  Co., 
154  N.  Car.  248,  70  S.  E.  474. 

23  Newberry  v.  Webb,  68  W.  Va.  209, 
69  S.  E.  792. 

24  An  option  is  said  to  be  "unilateral 
and  binding  on  one  party  only":  Cole- 
man v.  Applegarth,  68  Md.  21,  11  AH. 
284;  Lombard  v.  Kies,  79  Or.  355,  154 
Pac.  757;  Lemter  v.  Bord,  80  Or.  224, 
156  Pac.  427;  Boyer  v.  Neabitt,  227 
Pa.  St.  398,  76  Atl.  103. 

21  First  National  Bank  v.  Watkins, 
154  Mass.  385,  28  N.  E.  275;  Buffing- 
ton  v.  McNally,  192  Mass.  198,  78  N. 
E.  309;  Murphy  v.  Hanna,  37  N.  D. 
156,  L.  R.  A.  1918B,  135,  164  N.  W.  32; 
Neikirk  v.  Williams,  81  W.  Va.  558,  94 
S.  E.  947. 

21  Thus  the  court  speaks  of  a  "bi- 
lateral executory"  contract  in  Thomas 
v.  Barnes,  156  Mass.  581,  31  N.  E.  683. 

27  United  States.  Davis  v.  WellB, 
104  U.  S.  159,  26  L.  ed.  686. 


Massachusetts.  Winston  v.  Pitts- 
field,  221  Mass.  356,  108  N.  E.  1038. 

New  Jersey.  Morecraft  v.  Allen,  79 
N.  J.  L.  729,  L.  R.  A.  1915B,  1,  75  Atl. 
920. 

North  CaroKna.  Wiley  v.  Broaddua 
&  Ives  Lumber  Co.,  156  N.  Car.  210, 
72  S.  E.  305. 

North  Dakota.  Murphy  v.  Hanna,  37 
N.  D.  156,  L.  R.  A.  1918B,  135,  164  N. 
W.  32. 

Wisconsin.  Foster  v.  Lowe,  131  Wis. 
54,  110  N.  W.  829. 

21  "The  promised  consideration  had 
been  partly  performed  and  the  contract 
had  taken  on  a  bilateral  character": 
Los  Angeles  Traction  Co.  v.  Wilahire, 
135  Cal.  654,  67  Pac.  1086.  Thus  the 
court  speaks  of  "bilateral  contracts 
where  there  is  a  promisor  and  prom- 
isee," as  distinguished  from  a  "unilat- 
eral contract"  by  which  an  unaccepted 
promise  is  intended:  Underwood  Type- 
writer Co.  v.  Century  Realty  Co.,  220 
Mo.  522,  119  S.  W.  400  [dissenting 
opinion]. 
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accuracy.29  Since  we  have  two  distinct  classes  of  contracts,  we  need 
convenient  and  accurate  names  to  distinguish  them;  either  these 
names  or  others  equally  suitable. 

Occasionally  the  term  "trilateral"  is  used.  A  building  contract 
and  a  bond  to  secure  performance  by  the  contractor  have  been  said 
to  constitute  "a  trilateral  contract."30 

§  52.  Executed  and  executory  contracts.  From  the  standpoint 
of  performance,  contracts  have  been  divided  into  two  classes,  the 
executed  and  the  executory.  An  executed  contract  is  one  in  which 
both  parties  have  fully  performed  the  terms  of  the  contract  by  them 
to  be  performed.1  An  executory  contract  is  one  in  which  the  parties 
have  not  yet  performed  the  terms  of  the  contract  by  them  to  be 
performed.2  It  consists  of  mutual  outstanding  promises.3  A  con- 
tract may  of  course  be  performed  by  one  party  and  executory  as 
to  the  other ; 4  or  it  may  be  partly  performed  on  one  or  both  sides.1 
If  any  part  of  the  contract  is  still  to  be  performed,  it  is  called  exe- 
cutory.1 The  executed  contract  is  then  said  to  be  one  in  which 
nothing  remains  to  be  done  by  either  party.7 

*"In   bilateral  contracts  there  are  *"An  executory  contract  is  one   in 

reciprocal    promises   so    that  there   is      which  a  party  binds  himself  to  do  or 

not  to  do  a  particular  thing;     *    *    *. 


something  to  be  done  or  forborne  on 
both  sides,  while  in  a  unilateral  con- 
tract there  is  a  promise  on  one  side 
only,  the  consideration  on  the  other  side 
being  executed."  Winders  v.  Kenan, 
161  N.  Car.  628,  77  S.  E.  687. 

See  also  Rains  v.  Patton,  101  Ala. 
349,  67  So.  600;  Murphy  v.  Hanna,  37 
N.  D.  156,  L.  R.  A.  1918B,  135,  164  N. 
W.  32. 

»  First  National  Bank  v.  School  Dis- 
trict, 77  Neb.  570,  110  N.  W.  349. 

1  "A  contract  is  executed  where 
everything  that  was  to  be  done  is  done, 
and  nothing  remains  to  be  done":  De 
Bergere  v.  Chaves,  14  N.  M.  352,  93 
Pac.  762.  See  also  Galbreath  Gas  Co. 
v.  Lindsey,  —  Okla.  — ,  161  Pac.  826. 

2  "An  executory  contract  is  one 
where  it  is  stipulated  by  the  agree- 
ment of  minds,  upon  a  sufficient  con- 
sideration, that  something  is  to  be  done 
or  not  to  be  done  by  one  or  both 
parties":  Farrington  v.  Tennessee, 
95  U.  S.  679,  683,  24  L.  ed.  558  [quoted 
in  Be  Bergere  v.  Chaves,  14  N.  M.  352, 
93  Pac  762]. 


A  contract  executed  ie  one  in  which 
the  object  of  the  contract  is  performed; 
and  this,  says  Blackstone,  differs  in 
nothing  from  a  grant."  Fletcher  v. 
Peck,  10  U.  S.  (6  Cranch)  87,  136,  3  L. 
ed.  162  [quoted  in  Mettel  v.  Gales,  12 
S.  D.  632,  82  N.  W.  181].  ■ 

4  Galbreath  Gas  Co.  v.  Lindsey,  — 
Okla.  — ,  161  Pac.  826. 

■Omaha  Lumber  Co.  v.  Co-operative 
Invest.  Co.,  55  Colo.  271,  133  Pac  1112. 

BMcCutohen  v.  Klaes,  26  Colb.  App. 
374,  143  Pac.  143;  Leadbetter  v.  Haw- 
ley,  59  Or.  422,  117  Pac.  289  [rehearing 
denied,  Leadbetter  v.  Hawley,  117  Pac. 
505]. 

7  United  States.  Farrington  v.  Ten- 
nessee, 95  U.  S.  079,  24  L.  ed.  558. 

Colorado.  McCutchen  v.  Klaes,  26 
Colo.  App.  374,  143  Pac.  143. 

Georgia.  Watkins  v.  Nugen,  118  Ga. 
372,  45  S.  E.  262. 

Illinois.     Fox  v.  Kitton,  19  111.  519. 

New  Jersey.  State  v.  Jersey  City,  31 
N.  J.  L.  575,  86  Am.  Dec  240. 
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§  53*  Place  of  executed  contract  in  law.  An  executed  contract 
has  transferred  title  to  property,  conferred  the  benefit  of  services 
and  the  like.  Whether  it  can  properly  be  classed  as  a  contract  or 
not  is  questionable,  since  a  contract  is  an  agreement  which  results 
in  obligation,  an  enforceable  promise,  and  in  executed  contracts  there 
is  no  outstanding  promise  to  be  enforced.  It  was  a  contract;  but 
is  it  still  one  f  Whenever  this  question  has  arisen  in  such  form  that 
the  courts  were  called  upon  to  pass  on  it,  inconsistent  answers  have 
been  given.  From  the  nature  of  the  case,  no  action  can  be  brought 
upon  it ;  hence  questions  as  to  the  form  of  action,  the  remedy,  and 
the  period  of  limitations  can  not  arise.  The  provision  of  the  Statute 
of  Frauds,  that  no  action  shall  be  maintained  on  certain  kinds  of 
contract,  does  not  of  course  apply  to  executed  contracts.1  On  the 
other  hand,  the  constitutional  provisions  forbidding^  a  state  to 
impair  the  obligation  of  contracts  apply  to  executed  contracts.2 
Personal  disqualifications  which  make  a  contract  voidable  apply 
as  well  to  an  executed  contract  as  to  an  executory  contract ;  *  but 
those  which  make  a  contract  void  have  been  held  not  to  apply.4 
Defects  in  agreements,  such  as  misrepresentation,  mistake,  fraud, 
duress  and  undue  influence  apply  to  an  executed  contract  as  well 
as  to  an  executory,  and  constitute  grounds  for  rescission  in  proper 
cases.1  Lack  of  consideration  has  no  effect  on  the  validity  of  an 
executed  contract,  in  the  absence  of  mistake,  fraud,  and  the  like ;  • 
gift,  on  delivery  is  irrevocable.  Illegality  of  object  has,  as  a  rule, 
no  effect  on  the  validity  of  an  executed  contract,  except  where  the 
legislature  has  specifically  provided  the  contrary.7  The  actual 
decisions  are  therefore  not  uniform  as  to  whether  an  executed  con- 
tract possesses  the  elements  of  a  genuine  contract.  On  principle, 
it  may  be  said  that  an  executed  contract  should  be  rather  subject 
to  the  rules  of  conveyances  than  of  contracts. 

§  54.  Classes  of  contract  as  to  validity.  From  the  standpoint 
of  validity,  contracts  may  be  divided  into  the  valid,  the  voidable 

Ores011*     Leadbetter   v.  Hawley,   59  Massachusetts.    Pierce  v.  Bank,  129 

Or.  422,  117  Pac.  289  [rehearing  denied,  Mass.  425,  37  Am.  Rep.  371 

Leadbetter  v.  Hawley,  117  Pac.  505].  New  Jersey.    Tarbox  v.  Grant,  56  N. 

Utah.    Adams  v.  Reed,  11  Utah  480,  J.  Eq.  199,  39  Atl.  378. 

40  Pac  720.  New  York.    Ridden  ▼.  Thrall,  125  N. 

1  See  §§  1363  et  seq.  T.  572,  21  Am.  St.  Rep.  758,  11  L.  R. 

*  See  ch.  XCV.  A.  684,  26  N.  E.  627. 

*  See  ch.  XLVT  et  seq.  Ohio.    Polley  v.  Hicks,  58  O.  S.  218. 
4  See  ch.  LTI.  41  L.  R.  A.  858,  50  N.  E.  809. 

8  See  ch.  VI  et  seq.  Wisconsin.     McNally   v.  LfcAndrew, 

6  California.     Knight  v.   Tripp,    121      98  Wis.  62,  73  N.  W.  315. 
Cal.  674,  54  Pac  267.  *  See  ch.  XXXVI. 
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and  the  void.  A  valid  contract  is  one  which  either  party  thereto 
may  enforce,  neither  party  having  any  right  of  avoiding  liability. 
In  a  precise  and  technical  sense  there  is  no  such  thing  as  a  void 
contract,  since  if  there  is  a  contract,  the  transaction  can  not  properly 
be  termed  void ;  and  if  the  transaction  is  void,  no  contract  is  thereby 
created.  The  expression  "void  contract,"  is,  however,  often  used 
to  denote  that  the  parties  to  the  transaction  have  gone  through  the 
form  of  making  a  contract ;  but  that  no  contract  has  been  made  in 
law,  by  reason  of  a  lack  of  some  essential  element  of  a  contract.1  A 
void  contract,  therefore,  creates  no  legal  rights  of  any  kind ;  either 
party  thereto  may  ignore  it  at  his  pleasure  as  far  as  it  is  executory ; 
and  third  parties  may  take  advantage  of  its  invalidity  whenever  their 
interests  will  be  prejudiced  otherwise.  Usually  a  void  contract  being 
an  absolute  nullity  is  held  to  be  incapable  of  ratification.2  A  void- 
able contract  is  one  in  which  one  party  has  the  privilege  of  making 
the  contract  either  valid  or  void  at  his  pleasure.1  The  party  to 
whom  the  law  gives  this  choice  possesses  a  right  in  the  nature  of 
an  equitable  election ;  and  upon  asserting  the  right,  and  making  the 
contract  either  void  or  valid,  the  right  is  exhausted  and  can  not 
afterwards  be  exercised  even  if  the  party  wishes  to  change  his  mind 
and  to  take  a  different  attitude  in  respect  to  the  validity  of  the  con- 


i  United  States.  Ewell  v.  Daggs, 
108  U.  S.  143,  27  L.  ed.  082. 

Massachusetts.  Allis  v.  Billings,  47 
Mass.  (6  Met.)  415,  39  Am.  Dec.  744; 
Rodliff  v.  Dallinger,  141  Mass.  1,  55 
Am.  Rep.  439,  4  N.  E.  805;  Fairbanks 
t.  Snow,  145  Mass.  153,  1  Am.  St.  Rep. 
446,  13  N.  £.  596. 

Hew  York.  Blinn  v.  Schwarz,  177 
N.  Y.  252,  101  Am.  St.  Rep.  806,  69 
N.  E.  542. 

Oregon.  Denny  v.  McCown,  34  Or. 
47,  54  Pac.  952. 

Pennsylvania.  Pearsoll*  v.  Chapin,  44 
Pa.  St.  9. 

Rhode  Island.  Rocks  ▼.  Cornell,  21 
R.  I.  532,  45  Atl.  552;  Brown  v.  Bank, 
88  Tex.  265,  33  L.  R.  A.  359,  31  S.  W. 
285;  Cummings  v.  Powell,   8  Tex.  80. 

2  Blinn  v.  Schwarz,  177  N.  Y.  252, 
101  Am.  St.  Rep.  806,  69  N.  E.  542. 

In  Brown  v.  Bank,  88  Tex.  265,  33  L. 
R.  A.  359,  31  S.  W.  289,  in  an  obiter  it 
was  said  that  a  void  contract  might  be 
"a  mere  moral  obligation,  serviceable 


only  as  a  consideration  to  support  a 
ratification  thereof  after  majority." 

3  Iowa.  Van  Shaack  v.  Bobbins,  36 
la.  201. 

Illinois.  Barlow  v.  Robinson,  174  111. 
317,  51  N.  E.  1045. 

Kentucky.    Gist  v.  Smith,  78  Ky.  367. 

Massachusetts.  McDonald  v.  Sar- 
gent, 171  Mass.  492,  51  N.  E.  17. 

Nebraska.  Englebert  v.  Troxwell,  40 
Neb.  195,  42  Am.  St.  Rep.  665,  26  L. 
R.  A.  177,  58  N.  W.  852. 

North  Carolina.  Hicks  v.  Beam,  112 
N.  Car.  642,  94  Am.  St.  Rep.  521,  17 
S.  E.  490. 

Pennsylvania.  Dolph  v.  Hand,  156 
Pa.  St.  91,  36  Am.  St.  Rep.  25,  27  AtL 
114. 

Texas.  Cummings  v.  Powell,  8  Tex. 
80. 

West  Virginia,  Blankenship  v.  Ry. 
Co.,  43  W.  Va.  135,  27  S.  E.  355. 

Wisconsin.  Johnson  v.  Insurance  Co., 
93  Wis.  223,  6T  N.  W.  410. 
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tract.  Ratification  prevents  subsequent  disaffirmance/  and  disaf- 
firmance prevents  subsequent  ratification.1  Before  passing  on  to 
the  further  discussion  of  these  words,  it  may  here  be  noted  that 
while  the  authorities  and  definitions  generally  limit  voidable  con- 
tracts to  those  in  which  one  party  may  exercise  his  right  of  re- 
pudiating his  liability,  no  reason  appears  why  there  may  not  be 
a  voidable  contract  in  which  each  party  has  on  grounds  peculiar 
to  himself  a  right  of  avoiding  the  contract.9  The  use  of  the  terms 
void  and  voidable  as  indicating  an  accurate  and  reliable  classi- 
fication of  contracts  is  always  unsatisfactory  and  often  misleading. 
In  the  first  place  the  two  words  are  often  misused,  being  employed 
indiscriminately.  The  word  void  is  the  more  frequently  misused. 
In  statutes,  decisions  and  sometimes  even  in  text-books,  a  contract 
is  said  to  be  void,  when  the  context  shows  that  it  is  merely  voidable ; 
that  is,  that  one  party  to  it  may  avoid  it  or  make  it  valid  at  his 
option,  but  that  the  other  party  and  all  third  persons  are  alike  bound 
by  it  if  the  party  having  the  right  to  avoid  it  sees  fit  not  to  do  so.7 
In  the  second  place,  even  where  the  two  terms  are  not  confused, 
neither  is  accurate  as  to  the  ultimate  effect  of  the  transaction.  A 
void  contract  may  be  simply  ineffective  for  all  purposes.  On  the 
other  hand,  title  to  property  may  pass  as  a  part  of  the  transaction. 
In  this  case  the  practical  question  is  usually  whether  the  former 
owner  can  recover  his  property  or  whether  the  law  will  leave  the 
parties  in  the  situation  in  which  they  have  voluntarily  placed  them- 
selves. A  voidable  contract  may  also  have  different  meanings  ac- 
cording to  its  legal  effect.  In  some  contracts,  the  party  may  avoid 
without  restoring  any  part  of  the  consideration  received  which  has 
been  lost,  wasted  or  squandered.  In  others  he  can  avoid  only  upon 
restoring  everything  which  he  has  received  under  the  contract.  For 
these  reasons  we  are  often  obliged  to  distinguish  between  contracts 


4  Hastings  v.  Dollarhide,  24  Cal.  195. 

•  McCarty  v.  Iron  Co.,  92  Ala,  463, 
12  L.  R.  A.  135,  8  So.  41T. 

«Drude  v.  Curtis,  183  Mass.  317,  62 
L.  R.  A.  755,  67  N.  E.  317. 

7  United  States.  Ewell  v.  Daggs, 
108  U.  S.  143,  27  L.  ed.  682. 

Indiana.  Bennett  v.  Matting!  y,  110 
Ind.  197,  10  N.  E.  299,  11  N.  E.  792. 

Iowa.  Van  Shaack  v.  Robbins,  36  la. 
201. 

Massachusetts.  Green  v.  Kemp,  13 
Mass.  515,  7  Am.  Dec  169. 


Missouri.  Kearney  v.  Vaughan,  50 
Mo.  284. 

Montana.  Mutual,  etc.,  Ins.  Co.  v. 
Winne,  20  Mont.  20,  49  Pac.  446. 

New  Hampshire.  Brown  v.  Brown, 
50  N.  H.  538. 

New  York.  Anderson  v.  Roberts,  18 
Johns.   (N.  Y.)  515,  9  Am.  Dec.  235. 

Pennsylvania.  Pearsoll  v.  Chapin,  44 
Pa.  St.  9. 

Wisconsin.  Bromley  v.  Goodrich,  40 
Wis.  131,  22  Am.  Rep.  685. 
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which  are  merely  void  and  those  which  are  illegal.1  It  must  fur- 
ther be  observed  that  there  is  such  a  thing  as  a  contract  valid  in 
itself,  which  may  on  account  of  special  circumstances  be  unenforce- 
able.' Illustrations  of  contracts  of  this  type  will  be  given  later. 
Most  of  such  contracts  fall  within  the  terms  of  the  Statute  of 
Frauds.19  The  term '  *  unenforceable ' '  is  therefore  wider  than ' '  void, ' ' 
since  it  includes  all  void  contracts  and  some  valid  ones.  So  the  term 
"void"  is  wider  than  "illegal":  since  all  illegal  contracts  are  void; 
while  many  are  void  that  are  not  illegal.11  A  negotiable  instrument 
may  be  said  to  be  "utterly  void,"  and  yet  it  may  be  valid  in  the 
hands  of  a  bona  fide  holder.12  The  term  "invalid,"  which  is  some- 
times used,13  is  broad  enough  to  include  the  void,  the  voidable  and 
the  illegal. 

§  55.  Nomenclature  of  the  law.  It  may  be  added  that  in  one 
sense  accuracy  of  nomenclature  is  very  important.  Since  ideas  are 
expressed  by  words,  misuse  of  words  is  likely  to  result  in  confusion 
of  thought.  Every  legal  idea  should  find  expression  in  a  definite 
and  unequivocal  form  of  words ;  and  every  technical  word  or  phrase 
should  be  limited  to  one  legal  idea.  In  another  sense  nomenclature 
is  of  no  importance.  If  the  idea  to  be  conveyed  is  clearly  under- 
stood, discussion  of  the  language  in  which  it  should  be  expressed 
usually  involves  time  and  energy  that  might  be  better  employed. 
The  nomenclature  of  our  law  is  very  defective.  Such  technical 
terms  as  it  has  are  for  the  most  part  borrowed  from  popular  lan- 
guage. It  is,  therefore,  rare  to  find  them  possessed  of  that  accuracy 
of  meaning  that  the  more  artificial  terms  of  science  enjoy.  Still, 
as  the  courts  are  unwilling  to  accept  suggestions  for  a  more  artifi- 
cial and  accurate  nomenclature,  we  must  strive  to  use  the  terms 
actually  employed  with  such  accuracy  as  is  possible.1 


•  See  §§  1020  et  seq. 

•  See  §§1398  et  seq. 
11  See  ch.  XLI. 

11  "The  distinctions  betw  id  and 

voidable  acts  need  not  be  discussed.  It 
is  rarely  that  things  are  wholly  void 
and  without  force  and  effect  as  to  all 
persons  and  for  all  purposes,  and  in- 
capable of  being  made  otherwise. 
Things  are  voidable  which  are  valid 
and  effectual  until  they  are  avoided  by 
some  act;  while  things  are  often  said 
to  be  void  which  are  without  validity 
until  confirmed.  10  Bac.  Abr.  Void 
and  Voidable;  Ewell  v.  Daggs,  108  U. 
S.  143;  Ex  parte  Lange,  18  Wall.  163; 


State  v.  Richmond,  6  Foster  (N.  H.) 
232;  Anderson  v.  Roberts,  18  Johns. 
515;  Pears  oil  v.  Chapin,  44  Penn.  St. 
£  ;  Weeks  v.  Bridgman,  159  U.  S.  541, 
40  L.  ed.  253. 

M  Union  Trust  Co^.  v.  Preston  Na- 
tional Bank,  136  Mich.  460,  112  Am.  St. 
Rep.  370,  4  Am.  &  Eng.  Ann.  Cas.  347, 
90  N.  W.  390. 

13  Gordon  v.  Levine,  107  Mass.  263, 
125  Am.  St.  Rep.  361,  15  L.  R.  A.  (N.S.) 
243,  83  N.  E.  861. 

1  On  this  subject,  see  some  notes  on 
Terminology  in  Contract,  by  Sir  W. 
R.  Anson;  7  Jaw  Quarterly  Review, 
337. 
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(63.  In  case  of  landlord  and  tenant. 

1 64.  Construction  contracts. 

1 65.  In  case  of  bank  and  depositor. 

|  66.  Statutory  duties  accessory  to  contractual  relations. 

§  67.  Waiver  of  tort. 

S  68.  Contract  distinguished  from  wilL 

1 69.  Contract  distinguished  from  recital  of  fact. 

0 

§  56.  Practical  importance  of  distinction  between  contract  and 
tort.  While  contract  is  ordinarily  clearly  distinguishable  from 
other  legal  concepts  such  as  tort,  testament  and  the  like,  there  are 
a  number  of  instances  in  which  two  of  these  ideas  merge  into  one 
another  and  in  which  frequently  for  procedural  reasons,  it  is  im- 
portant to  know  which  form  of  liability  exists.  As  long  as  the  com- 
mon law  forms  of  action  persisted,  the  distinction  between  tort  and 
contract  was  of  the  greatest  practical  importance,  since  the  selec- 
tion of  the  wrong  form  of  action  resulted  in  the  defeat  of  the 
plaintiff.  Under  the  code  of  civil  procedure,  the  distinction  be- 
tween tort  and  contract  as  far  as  the  plaintiff's  declaration  is 
concerned,  has  ceased  to  have  legal  significance;  and  in  most 
jurisdictions  a  plaintiff  who  has  set  up  the  facts  which  entitle  him 
to  relief,  may  recover  upon  such  facts ;  and  it  is  not  necessary  for 
the  plaintiff  to  elect  between  contract  and  tort,  or  for  the  court  to 
decide  which  the  nature  of  his  action  is.1  If  a  right  of  action  as 
upon  a  fraudulent  warranty  might  be  based  either  in  contract  or  in 
tort,  it  is  not  necessary  that  the  plaintiff  should  state  in  his  peti- 

1  Freeby  ▼.   Sibley,  —  la,   — ,   167      Kan.  335,  50  L.  R.  A.   (NJ3.)   1,  105 
N.  W.  770;  CockreU  v.  Henderson,  81      Pac  443. 
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tion  upon  which  he  relies  as  the  basis  of  his  action.2  The  distinc- 
tion between  contract  and  tort  may  still  be  important  when  other 
questions  of  procedure  and  practice  are  involved.  The  distinction 
may  be  material  when  the  jurisdiction  of  the  court  is  involved,3  or 
the  application  of  the  statute  of  limitations,4  or  when  such  distinc- 
tion affects  the  measure  of  damages,1  or  the  right  to  imprison  the 
judgment  debtor,9  or  the  survivorship  of  the  action.7  In  cases  of 
this  sort,  however,  the  question  is  not  so  much  the  nature  of  the 
right  in  the  abstract  as  the  construction  of  the  constitutional  or 
statutory  provision  which  is  involved. 

§57.  Basis  of  distinction  between  contract  and  tort  If  the 
only  duty  which  the  defendant  owes  to  the  plaintiff  arises  out  of 
the  defendant's  promise  and  the  only  wrong  complained  of  is  the 
failure  of  the  defendant  to  perform  such  promise,  the  plaintiff's 
right  is  contract  only.1  A  breach  of  a  promise  of  marriage,  accom- 
panied by  seduction,  can  not  be  treated  as  a  tort,  on  the  theory 
that  the  seduction  amounts  to  assault  and  battery.2 

If  the  defendant  owes  a  duty  to  the  plaintiff  independent  of 
contract  and  the  parties  have  entered  into  a  contract  by  which  the 
defendant  agrees  to  perform  such  legal  duty,  or  if  upon  the  forma- 
tion of  a  contract  a  legal  duty  attaches  over  and  above  the  terms 
of  the  contract,  the  plaintiff  may  treat  the  injury  as  a  tort  or  as  a 
breach  of  contract  at  his  election.3     If  A  knowingly  sells  to  B 


lOockrell  v.  Henderson,  81  Kaik 
335,  50  L.  R.  A.  (N.S.)  1,  105  Pac  443. 

*Busch  v.  Interborough  Rapid  Tran- 
sit Co.,  187  N.  Y.  388,  10  Am.  &  Eng. 
Ann.  Cas.  460,  80  N.  E.  197. 

4  Russell  v.  Polk  County  Abstract 
Co.,  87  la.  233,  43  Am.  St.  Rep.  381, 
54  N.  W.  212. 

•  Attleboro  Mfg.  Co.  v.  Frankfort 
Marine,  Accident  &  Plate  Glass  Ins. 
Co.,  240  Fed.  573;  Farabee-Treadwell 
Co.  t.  Union  &  Planters9  Bank  & 
Trust  Co.,  135  Tenn.  208,  L.  R.  A. 
1016F  501,  186  S.  W.  92. 

•  Breithecker  v.  Dallas,  87  N.  J.  L. 
362,  94  Atl.   307. 

1  Keiper  v.  Anderson,  138  Minn.  392, 
L.  R.  A.  1918C  299,  165  N.  W.  237; 
Lane  v.  Frawley,  102  Wis.  373,  78 
N.  W.  593. 
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Mass.  169,  13  X.  E.  465;  Breithecker 
v.  Dallas,  87  N.  J.  L.  362,  94  Atl.  307. 
See  also,  What  is  Chose  in  Action? 
by  Sir  H.  W.  Elphinstone,  9  Law 
Quarterly  Review,  311;  Is  a  Right 
of  Action  in  Tort  a  Chose  in  Action? 
by  T.  C.  W.,  10  Law  Quarterly  Re- 
view, 143;  Choses  in  Action,  by 
Charles  Sweet,  10  Law  Quarterly  Re- 
view, 303;  Choses  in  Action,  by 
Charles  Sweet,  11  Law  Quarterly  Re- 
view, 238. 

2  Breithecker  v.  Dallas,  87  N.  J. 
L.  362,  94  Atl.  307. 

3  Flint  &  Walling  Mfg.  Co.  v. 
Beckett,  167  Ind.  491,  12  L.  R.  A. 
(N.S.)  924,  79  N.  E.  503;  Rich  v. 
New  York  -Central  &  Hudson  River 
R.  R.,  87  N.  Y.  382;  Hobbs  v.  Smith, 
27  Okla.  830,  34  L.  R.  A.  (N.S.)  697, 
115  Pac.  347. 
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animals  which  are  suffering  from  a  contagious  disease,  B  may  treat 
the  injury  thus  caused  as  a  breach  of  contract  or  as  a  tort  at  his 
election.4  If  a  wrong  has  been  committed  which  is  a  tort  in  its 
nature,  the  fact  that  a  contract  between  the  parties  gave  an  oppor- 
tunity for  such  tort,  does  not  prevent  the  plaintiff  from  treating 
the  liability  as  a  tort  if  he  so  wishes.1  If  A  enters  into  a  contract 
with  B,  a  railroad  company,  by  which  A  surrenders  his  claim  for 
damages  growing  out  of  the  closing  of  a  bridge  which  gives  access 
to  his  property  in  consideration  of  the  covenant  of  the  railway 
company  to  maintain  a  depot  at  its  original  location,  and  if  A 
makes  such  contract  because  he  owns  buildings  near  such  depot, 
which  are  used  as  stores  and  upon  which  he  has  given  a  mortgage 
to  secure  his  indebtedness  incurred  in  the  construction  of  such 
buildings,  the  act  of  the  railway  company  in  refusing  to  maintain 
such  depot  and  in  inducing  the  mortgagee  to  bring  foreclosure  pr9- 
ceedings  by  which  A  is  deprived  of  his  property  as  well  as  of  his 
claim  for  damages,  is  a  wrong  which  A  may,  if  he  pleases,  treat  as 
a  tort.8  One  whose  land  has  been  sold  by  his  agent  and  who  seeks 
to  recover  the  proceeds  from  the  bank  with  which  such  proceeds 
have  been  deposited,  may  treat  such  conduct  as  fraud  and  seek 
relief  upon  that  ground.7 

It  will  be  noted  from  the  discussion  following,  that  the  cases 
which  make  the  greatest  confusion  now  between  tort  and  contract 
belong  to  the  same  class  of  cases  as  those  in  which  the  confusion 
originated.1  There  are  the  cases  in  which  a*  contract  has  been  per- 
formed in  an  improper  manner  so  as  to  impose  a  liability  upon  the 
party  who  has  thus  performed.  Whether  this  liability  is  a  con- 
tract liability  or  a  tort  liability  is  a  question  which  was  trouble- 
some at  the  early  common  law;  and  they  survive  as  a  source  of 
litigation  wherever  modern  procedure  still  distinguishes  between 
contract  and  tort. 

If  one  party  owes  to  the  other  a  duty  which  arises  solely  out  of 
contract,  such  duty  can  not  be  extended  beyond  the  terms  of  the 
contract,*  so  as  to  include  consequential  damages  which  could  have 

«Hobbs  v.  Smith,  27  Okla.  830,  34  BRich  v.  New  York  Central  A  Hud- 

L.  R.    A.    (N.S.)    697,   115   Pac.   347.  son  River  R.  R.  Co.,  87  N.  Y.  382. 

[Part    of    the    injury    complained    of  7  Fix  ▼•  Rose,  —  Okla.  —    166  Pac. 

consisted    in    the    communication    of  145. 

such  disease  to  other  animals  belong-  I  See  §25. 

ing  to  B.]  •  Atlantic  Gulf  &  Phillipine  Co.  v. 

•  Rich  v.  New  York  Central  &  Hud-  Phillipine   Islands,   219  U.  S.    17,   55 

eon  River  R.  R.,  87  N.  Y.  382;  Free-  L.  ed.   70. 
man  v.  Boland,  14  R.  I.  39. 
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been  recovered  if  the  act  complained  of  had  been  a  breach  of  a 
duty  imposed  by  law.10 

§  58.  Distinction  between  contract  and  tori  in  case  of  common 
carriers.  If  the  duty  which  the  law  imposes  upon  a  common  car- 
rier and  the  duty  which  he  undertakes  by  his  contract  with  the 
shipper  or  passenger,  cover  the  same  subject-matter  a  violation  of 
such  duty  may  be  treated  by  the  injured  party  as  either  contract 
or  tort  at  his  election.1  The  injured  party  may  maintain  an  action 
against  the  carrier  in  tort  if  he  so  wishes;2  and  tort  liability  will 
ordinarily  be  assumed  unless  the  injured  party  shows  his  intention 
to  rely  upon  his  contract.3  -  The  fact  that  a  special  contract  has 
been  entered  into  between  the  shipper  and  the  carrier  by  the  terms 
of  which  the  carrier's  common-law  liability  is  altered,  does  not 
prevent  the  shipper  from  asserting  a  common-law  liability  against 
the  carrier.4  In  such  case  the  carrier  must  set  up  the  special  con- 
tract if  he  wishes  to  take  advantage  of  any  defenses  which  he  may 


« Atlantic  Gulf  &  Phillipine  Co.  v. 
Phillipine  Islands,  219  U.  S.  17,  65 
L.  ed.  70. 

1  Central,  of  Georgia,  Ry.  Co.  v. 
Chicago  Portrait  Co.,  122  Ga.  11,  106 
Am.  St.  Rep.  87,  49  S.  E.  727;  Owens 
Bros.  v.  Chicago,  Rock  Island  &  Pacific 
Ry.  Co.,  139  la.  538,  117  N.  W.  762; 
Erie  Railroad  Co.  v.  Steinberg,  94  0. 
S.  189,  L.  R.  A.  1917B,  787,  113 
N.  £.  814;  Graham  v.  Chicago,  Mil- 
waukee &  St.  Paul  Ry.  Co.,  53  Wis. 
473,  10  N.  W.  609.* 

2  Georgia.  Central,  of  Georgia,  Ry. 
Co.  v.  Chicago  Portrait  Co.,  122 
Ga.  11,  106  Am.  St.  Rep.  87,  49  S.  E. 
727. 

Iowa.  Zabron  y.  Cunard  S.  S.  Co., 
151  la.  345,  34  L.  R.  A.  (N.S.)  751, 
131  N.  W.  18. 

Minnesota,  McGrath  v.  Northern 
Pacific  Ry.  Co.,  121  Minn.  258,  L.  R. 
A.  1915D,  644,  141  N.  W.  164. 

New  York.  Gillespie  v.  Brooklyn 
Heights  R.  R.  Co.,  178  N.  Y.  347,  102 
Am.  St.  Rep.  503,  70  N.  E.  857. 

Oklahoma.     Ft.   Smith   &   Western 


R.  Co.  v.  Ford,  34  Okla.  575,  41  L.  R. 
A.   (N.S.)   745,  126  Pac.  745. 

South  Carolina.  National  Bank  v. 
Southern  Ry.,  107  S.  Car.  28,  91  S.  E. 
972. 

Washington.  Bartelt  v.  Oregon  Ry. 
&  Navigation  Co.,  57  Wash.  16,  135 
Am.  St.  Rep.  959,  106  Pac.  487. 

3  Central,  of  Georgia,  Ry.  Co.  v. 
Chicago  Portrait  Co.,  122  Ga.  11,  106 
Am.  St.  Rep.  87,  49  S.  E.  727;  Owens 
Bros.  v.  Chicago,  Rock  Island  & 
Pacific  Ry.  Co.,  139  la.  538,  117  N. 
W.  762;  Ft.  Smith  &  Western  R.  Co. 
y.  Ford,  34  Okla.  575,  41  L.  R.  A. 
(N.S.)   745,  126  Pac.  745. 

4  Southern  Pacific  Co.  v.  Arnett,  111 
Fed.  849;  Southern  Ry.  Co.^v.  Webb, 
143   Ala.   304,    111   Am.   St.   Rep.   45, 

5  Am.  &  Eng.  Ann.  Cas.  97,  39  So. 
262;  McGrath  v.  Northern  Pacific  Ry. 
Co.,  121  Minn.  258,  L.  R.  A.  1915D, 
644,  141  N.  W.  164;  Nelson  v.  Great 
Northern  Ry.  Co.,  28  Mont.  297,  72 
Pac.  642;   Bartelt  v.  Oregon  Railroad 

6  Navigation  Co.,  57  Wash.  16,  135 
Am.  St  Rep.  959,  106  Pac  487. 
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wish  to  assert  thereunder.1  An  action  against  a  common  carrier 
for  conversion,6  or  for  failure  to  forward  to  a  passenger  a  ticket 
for  which  the  carrier  has  been  paid,7  or  for  the  refusal  of  an  em- 
ploye to  return  change,1  may  be  treated  as  a  tort.  If  the  injured 
party  elects,  he  may  maintain  an  action  against  the  carrier  in  con- 
tract wherever  the  wrongful  act  of  the  carrier  is  both  a  breach  of 
his  contract  and  a  violation  of  his  public  duty.9  When  a  passenger 
pays  his  fare,  a  contract  arises  to  carry  him  safetly,  upon  which 
contract  he  may  maintain  an  action  for  the  breach  thereof.10  If 
the  wrongful  act  of  the  carrier  is  not  a  violation  of  his  contract, 
the  only  liability  of  the  carrier  is  one  in  tort.11  If  the  carrier 
wrongfully  refuses  to  furnish  cars,12  or  if  he  negligently  issues  a 
bill  of  lading  in  which  the  property  is  misdescribed,11  the  only 
liability  of  the  carrier  is  in  tort. 

§  59.  In  case  of  telegraph  companies.  The  liability  of  a  tele- 
graph company  for  a  wrongful  act  which  is  both  a  violation  of  its 
public  duty  and  a  breach  of  its  contract,  may  be  treated  as  a  tort 
liability.1    Failure  to  transmit  and  deliver  messages  is  a  violation 


■  McGrath  v.  Northern  Pacific  Ry. 
Co.,  121  Minn.  258,  L.  R.  A.  1915D, 
644, 141  N.  W.  164;  Central,  of  Georgia, 
Ry.  Co.  v.  Chicago  Portrait  Co.,  122 
Ga.  11,  106  Am.  St.  Rep.  87,  49  S.  E. 
727;  Erie  Railroad  Co.  v.  Steinberg, 
94  0.  S.  189,  L.  R.  A.  1917B,  787, 
113  N.  E.  814. 

•  Alabama.  Southern  Ry.  v.  Harris, 
—  Ala.  — ,  80  So.  101. 

Arkansas.  Chicago,  Rock  Island  & 
Pacific  Ry.  v.  Pfeifer,  90  Ark.  524,  22 
L.  R.  A..(N.S.)   1107,  119  S.  W.  642. 

Kansas.  Atchison,  Topeka  &  Santa 
Fe  Ry.  v.  Schriver,  72  Kan.  550,  4  L.  R. 
A.  (N.S.)   1056.  84  Pac.  119. 

Michigan.  Ortner  v.  Michigan  Cen- 
tral Ry.,  —  Mich.  — ,  167  N.  W.  851 
(count  in  assumpsit  and  count  in  tort). 

Ohio.  Railroad  v.  O'Donnell,  49  O. 
S.  489,  34  Am.  St.  Rep.  579  [sub  nomine, 
Baltimore  &  O.  R.  Co.  v.  O'Donnell,  21 
L.  R.  A.  117,  32  N.  E.  476]. 

Oklahoma.  St.  Louis  &  San  Francisco 
Ry.  v.  Dunham,  36  Okla.  724,  129  Pac. 
862. 

7Zabron  v.  Cunard  S.  S.  Co.,   151 


la.  345,  34  L.  R.  A.   (N.S.)    751,  131 
N.  W.   18. 

I  Gillespie  v.  Brooklyn  Heights  R.  R. 
Co.,  178  N.  Y.  347,  102  Am.  St.  Rep. 
503,  70  N.  E.  857. 

•  Gilbert  Bros.  v.  Chicago,  Rock 
Island  &  Pacific  Ry.  Co.,  156  la.  440, 
136  N.  W.  911;  Denman  v.  Chicago, 
Baltimore  &  Quincy  Ry.  Co.,  52  Neb. 
140,  71  N.  W.  967. 

It  Chudnovski  v.  Eckels,  232  111.  312, 
83  N.  E.  846. 

II  Richey  &  Gilbert  Co.  v.  Northern 
Pacific  Ry.,  110  Minn.  347,  125  N.  W. 
897. 

12  Richey  &  Gilbert  Co.  v.  Northern 
Pacific  Ry.,  110  Minn.  347,  125  N.  W. 
897. 

13  National  Bank  v.  Southern  Cty* 
107  S.  Car.  28,  91  S.  E.  972. 

1  Western  Union  Telegraph  Co.  v. 
Schriver,  141  Fed.  638,  4  L.  R.  A. 
(N.S.)  678;  Green  v.  Western  Union 
Telegraph  Co.,  136  N.  Car.  489,  103 
Am.  St.  Rep.  955,  49  S.  E.  165) 
Reaves  v.  Western  Union  Telegraph 
Co.,  —  S.  Car.  — ,  96  S.  E.  295. 
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of  public  duty ; 2  and  although  such  duty  may  originate  in  contract, 
the  injured  party  may  recover  punitive  damages  upon  the  theory 
of  tort  if  the  evidence  entitles  him  thereto.8  If  no  contract  exists 
between  the  telegraph  company  and  the  injured  party,  and  no 
contract  has  been  entered  into  for  his  benefit,  his  right  of  action  is 
in  tort  and  not  in  contract.4  One  who  is  injured  by  the  receipt  and 
transmission  of  a  forged  telegram  by  a  telegraph  company  may 
maintain  an  action  in  tort,  but  he  can  not  treat  the  wrong  as  a 
breach  of  contract.5 

§60.  In  case  of  innkeepers.  The  liability  of  an  innkeeper  to 
a  guest  originates  in  contract  and  a  violation  of  such  duty  may  be 
treated  as  a  breach  of  contract.1  If  a  servant  of  the  innkeeper 
points  a  revolver  at  the  son  of  a  guest  and  the  revolver  is  dis- 
charged, injuring  such  son,  the  innkeeper  may  be  held  upon  the 
theory  of  contract.2  The  injured  party  may  hold  the  innkeeper  on 
the  theory  of  tort  in  case  of  injury  to  the  property  of  the  guest 
by  the  innkeeper's  negligence.8 

§61.  In  case  of  bailor  and  bailee.  The  duty  of  the  bailee  to 
the  bailor  arises  out  of  contract  and  the  bailor  may  elect  between 
tort  and  contract  in  case  of  the  violation  of  such  duty.1  The  bailor 
may  treat  the  liability  as  contract  liability ; 2  or  he  may  treat  it  as 
a  liability  in  tort,8  even  if  the  bailee  is  an  infant,4  or  if  the  contract 
is  unenforceable  as  being  made  on  Sunday.8  The  liability  of  the 
bailor  to  the  bailee  arises  out  of  contract;  and  if  the  bailor  is 


2  Green  v.  Western  Union  Telegraph 
Co.,  136  X.  Car.  489,  103  Am.  St. 
Rep.  955,  49  S.  E.  165. 

*  Reaves  v.  Western  Union  Telegraph 
Co.,  —  S.  Car.  — ,  96  S.  E.  295. 

♦  Western  Union  Telegraph  Co.  v. 
Schrirer,  141  Fed.  638,  4  L.  R.  A. 
(N.S.)    678. 

•  Western  Unit  a  Telegraph  Co.  v. 
Schrirer.  141  Fed.  538,  4  L.  R.  A. 
(N.S.)    678. 

1  Clancy  v.  Barker,  71  Neb.  83,  115 
Am.  St.  Rep.  559,  69  L.  R.  A.  642, 
98  N.  W.  440,  103  N.  W.  446. 

2  Clancy  v.  Barker,  71  Neb.  83,  115 
Am.  St.  Rep.  559,  69  L.  R.  A.  642, 
98  N.  W.  440, 103  N.  W.  446.  [Contra, 
on  same  state  of  facts,  Clancy  V. 
Barker,  131  Fed.  161.] 


J  Wood  v.  Virginia  Hot  Springs  Co., 
202  Pa.  St.  40,  51  Atl.  586. 

IHart  y.  Barnes,  24  Neb.  782,  40 
N.  W.  322;  International  Bank  v. 
Monteath,  39  N.  Y.  297;  Farmers' 
Union  Mercantile  Co.  v.  Anderson,  108 
S.  Car.  66,  93  S.  E.  422. 

2Prescott  v.  Ward,  92  Mass.  (10 
AIL)  203;  Farmers'  Union  Mercantile 
Co.  v.  Anderson,  108  S.  Car.  66,  93 
S.  E.  422. 

3  Costello  v.  Ten  Eyck,  86  Mich.  348, 
24  Am.  St.  Rep.  128,  49  N.  W.  152; 
Freeman  v.  Boland,  14  R.  I.  39. 

4  Freeman  v.  Boland,  14  R.  I.  39.    . 
8  Costello  v.  Ten  Eyck,  86  Mich.  348, 

24  Am.  St.  Rep.  128,  49  N.  W.  152. 
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negligent  in  performance,  an  injury  which  the  bailee  thus  sustains, 
may  be  treated  by  the  bailee  as  a  tort  or  a  contract  at  his  election.* 
If  a  livery-stable  keeper  furnishes  a  dangerous  horse  to  a  customer 
his  liability  is  in  contract  or  tort,  at  the  election  of  the  injured 
party.7 

§  62.  In  case  of  physician,  attorney,  etc.  The  relation  between 
physician  and  patient  grows  out  of  contract;  and  the  liability  of 
the  physician  for  malpractice  may  be  regarded  as  a  breach  of 
contract.1  On  the  other  hand,  his  negligence  may  be  regarded  as 
tort,2  even  if  it  is  explained  as  a  breach  of  his  implied  warranty  of 
skill.3  The  relation  between  attorney  and  client  grows  out  of  con- 
tract and  a  violation  of  duty  on  the  part  of  the  attorney  may  be 
treated  as  a  breach  of  contract.4  On  the  other  hand  his  negligence 
or  his  breach  of  public  duty  may  be  treated  as  a  tort.1  An  expert 
accountant  is  said  to  warrant  his  skill  impliedly,8  and  an  injury  due 
to  his  lack  of  skill  is  said  to  create  a  contract  liability  and  not  a 
tort  liability.7  The  contract  between  a  liability  insurance  company 
and  the  insured  creates  the  duty  on  the  part  of  the  insurance  com- 
pany; but  the  negligence  of  the  insurance  company  in  conducting 
the  defense  of  an  action  against  the  insured  gives  rise  to  a  liability 
which  the  insured  may  treat  as  a  tort  if  he  wishes.1  He  may  elect 
to  sme  on  the  contract,  however,  if  he  prefers.9 

§63.  In  case  of  landlord  and  tenant.  The  relation  between 
landlord  and  tenant  grows  out  of  contract ;  and  the  liability  of  the 
landlord  to  the  tenant  for  non-performance  of  a  covenant  to  repair 
is  a  contract  liability  only  and  it  can  not  be  treated  as  a  tort.1    If 


•  Coim  v.  Hunsberger,  224  Pa.  St. 
154,  25  L.  R.  A.  (N.S.)  372,  73  Atl. 
324. 

7  Conn  v.  Hunsberger,  224  Pa.  St. 
154,  25  L.  R.  A.  (N.S.)  372,  73  Atl. 
324. 

ILane  v.  Boicourt,  128  Ind.  420, 
25  Am.  St.  Rep.  442,  27  N.  E.  1111. 

2  Harding  v.  Liberty  Hospital  Corp., 

—  Cal.  — ,  171  Pac.  98. 

3  Harding  v.  Liberty  Hospital  Corp., 

—  Cal.  — ,  171  Pac.  98. 

4  Ellis  v.  Henry's  Admr.,  28  Ky.  (5 
J.  J.  Mar.)    247. 

•  Pratt  v.  Brewster,  52  Conn.  65. 

•  East  Grand  Forks  v.  Steele,  121 
Minn.  296,  45  L.  R.  A.  (NJ3.)  £05, 
141  N.  W.  181. 


7  East  Grand  Forks  v.  Steele,  121 
Minn.  296,  45  L.  R.  A.  (N.S.)  205, 
141  X.   W.  181. 

•  Attleboro  Mfg.  Co.  v.  Frankfort 
Marine,  Accident  &  Plate  Glass  Ins. 
Co.,  240  Fed.  573,  153  C.  C.  A.  377; 
Wynnewood  Lumber  Co.  v.  Travelers' 
Ins.  Co.,  173  N.  Car.  269,  91  S.  E.  946. 

•  Wynnewood  Lumber  Co.  v.  Travel- 
ers' Ins.  Co.,  173  N.  Car.  269,  91  S.  E. 
946. 

t  Keiper  v.  Anderson,  138  Minn.  392, 
L.  R.  A.  1918C,  299,  165  N.  W. 
237;  Davis  v.  Smith,  26  R.  I.  129, 
106  Am.  St.  Rep.  691,  66  L.  R.  A. 
478,  3  Am.  &  Eng.  Ann.  Cas.  832,  58 

Atl.  esa 
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the  landlord  performs  such  covenant  in  a  negligent  manner  he  may 
be  held  liable  upon  the  theory  of  tort.2  If  the  landlord  has  not 
entered  into  a  covenant  to  keep  the  premises  in  repair,  any  right 
of  action  which  the  tenant  may  have  against  the  landlord  because  of 
his  negligence  in  constructing  or  operating  a  heating  plant  is  a 
right  of  action  in  tort ; 3  and  it  can  not  be  treated  as  a  breach  of 
an  implied  contract.4 

§  64.  Construction  contracts.  If  the  duty  of  one  party  to  con- 
struct a  wall  or  building  grows  out  of  contract,  the  failure  to  per- 
form such  agreement  is  a  breach  of  contract  and  not  a  tort,1  even 
if  as  a  result  of  such  failure  to  perform,  an  injury  is  inflicted  upon 
the  other  property  of  the  promisee.2  If  the  promisor  performs  in  a 
negligent  manner,  he  may  be  held  liable  in  tort,8  for  injury 
inflicted  upon  other  property  of  the  promisee  by  reason  of  such 
negligence.4  One  who  has  made  false  representations  with  refer- 
ence to  a  thing  which  he  has  sold  and  who  has  given  a  warranty 
of  the  truth  of  such  representations,  may  be  held  in  contract  or  tort 
at  the  election  of  the  injured  party.1  The  injured  party  may  main- 
tain an  action  upon  such  fraudulent  warranty  on  the  theory  of 
contract,8  or  upon  the  theory  of  tort.1 

§  65.  In  case  of  bank  and  depositor.  If  a  bank  has  agreed  for 
value  to  lend  money,  its  breach  of  such  agreement  in  refusing  to 
make  such  loan  and  in  requiring  the  promisee  to  remove  his  account 
from  the  bank,  is  a  breach  of  contract  and  not  a  tort.1  The  rela- 
tion between  the  bank  and  a  depositor  is  one  of  debtor  and  credi- 
tor, and  the  refusal  of  the  bank  to  pay  to  the  depositor  the  amount 
of  his  deposit,2  as  where  the  bank  has  negligently  paid  checks 


2  Gill  v.  Middleton,  105  Mass.  477, 
7    Am.   Rep.    54S. 

J  Russell  v.  Little,  22  Ida.  429,  42 
L.  R.  A.   (N.S.)    363,  126  Pac.  529. 

4  Russell  v.  Little,  22  Ida.  429,  42 
L.  R.  A.    (N.S.)    303,  126  Pac.  529. 

IGumaerd  Lead  &  Zinc  Co  v.  Erie 
R.  Co.,  —  N.  J.  — ,  104  Atl.  134. 

IGumaerd  Lead  &  Zinc  Co.  v.  Erie 
R.  Co.,  — N.  J.  — ,  104  Atl.  134. 

I  Flint  &  Walling  Mfg.  Co.  v. 
Beckett,  167  Ind.  491,  12  L.  R.  A. 
(N.S.)   924,  79  N.  E.  503. 

4  Flint  &  Walling  Mfg.  Co.  v.  Beck- 


ett, 167  Ind.  491,  12  L.  R.  A.   (N.S.) 
924,  79  N.  E.  503. 

•  Cockrell  v.  Henderson,  81  Kan. 
335,  50  L.  R.  A.  (N.S.)  1,  105  Pac 
443;  Mahurin  y.  Harding,  28  N.  H. 
128,  59  Am.  Dec.  401. 

•  Hillman  v.  Wilcox,  30  Me.  170. 

1  Pierce  v.  Carey,  37  Wis.  232. 

t  Farabee-Treadwell  Co.  v.  Union  & 
Planters'  Bank  &  Trust  Co.,  135  Tenn. 
208,  L.  R.  A.  1916F,  501,  186  S.  W. 
92. 

2  Critten  v.  Chemical  National  Bank, 
171  X.  Y.  219,  57  L.  R.  A.  529,  63 
N.  E.  969. 
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which  have  been  altered,3  is  a  breach  of  contract.  The  refusal  of 
the  bank  to  honor  its  depositor's  checks  has  been  treated  as  a 
breach  of  contract,4  and  as  a  tort.' 


§  66.  Statutory  duties  accessory  to  contractual  relations.    If,  by 

a  statute,  certain  duties  and  liabilities  are  imposed  upon  persons 
who  voluntarily  enter  into  contracts  of  certain  kinds,  such  statu- 
tory duties  and  liabilities  are  regarded  as  contractual  in  character.1 
The  relation  between  a  master  and  servant  originates  in  contract; 
but  if  the  promise  of  the  master  covers  the  same  subject-matter  as 
a  duty  imposed  upon  the  master  by  law,  the  injured  party  may 
treat  the  breach  of  such  duty  as  a  breach  of  contract  or  as  a  tort 
at  his  election.2  If  the  local  workmen's  compensation  act  is  volun- 
tary, and  if  the  parties  may  subject  themselves  to  its  operation  or 
not,  as  they  please,  their  act  in  subjecting  themselves  to  its  opera- 
tion may  be  treated  as  contractual  in  its  nature.3  While  enlist- 
ment operates  as  a  change  of  status,  it  is,  nevertheless,  a  contract ; 
and  the  state  can  not  increase  the  obligations  thereunder  by  a 
change  of  statute  after  such  contract  of  enlistment  has  been  entered 
into.4  It  is  generally  held  that  the  liability  of  a  stockholder  in  a 
corporation  to  the  creditors  thereof,  imposed  by  statute  and  result- 
ing from  his  ownership  of  stock,  is  contractual  in  character.' 


3  Critten  v.  Chemical  National  Bank, 
171  N.  Y.  219,  57  L.  R.  A.  529,  63 
N.  E.  969, 

4Lorick  v.  Palmetto  National  Bank, 
76  S.  Car.  500,  57  S.  E.  527. 

IJ.  M.  James  Co.  v.  Continental 
National  Bank,  105  Tenn.  1,  80  Am. 
St.  Rep.  857,  51  L.  R.  A.  255,  58 
S.  W.  261. 

IHarty  Bros.  &  Harty  Co.  v. 
Polakow,  237  111.  659,  86  N.  E.  1085; 
State,  ex  rel.,  v.  Long,  136  La.  1,  L. 
R.  A.  1915E,  235,  66  So.  377;  Gooding 
v.  Ott,  77  W.  Va.  487,  L.  R.  A.  1916D, 
637,  87  S.  E.  862. 

2  Kansas  City,  Fort  Scott  &  Memphis 
Ry.  Co.  v.  Becker,  67  Ark.  1,  77  Am. 
St.  Rep.  78,  46  L.  R.  A  814,  53  S.  W. 
406. 

3  Sexton  v.  Newark  District  Tele- 
graph Co.,  84  N.  J.  L.  85,  3  N.  C.  C.  A. 
569,  86  AtL  451;  American  Radiator 


Co.  v.  Rogge,  86  N.  J.  L.  436,  7  N.  C. 
C.  A  144,  92  Atl.  85,  94  Atl.  85; 
Gooding  v.  Ott,  77  W.  Va.  487,  L. 
R.  A.   1916D,  637,  87  S.  E.  862. 

This  sort  of  liability  has  been  called 
a  "quasi-contract":  American  Radiator 
Co.  v.  Rogge,  86  X.  J.  L.  436,  7  N.  C. 
C.  A.  144,  92  Atl.  85,  94  Atl.  85. 

4  State,  ex  rel.,  v.  Long,  136  La.  1, 
L.  R.  A.  1915E,  235,  66  So.  377. 

I  United  States.  Flash  v.  Conn,  109 
U.  S.  371,  27  L.  ed.  966;  Selig  v. 
Hamilton,  234  U.  S.  652,  58  L.  ed.  1518. 

Connecticut.  Paine  v.  Stewart,  33 
Conn.  516. 

Illinois.  Bell  v.  Farwell,  176  111. 
489,  68  Am.  St.  Rep.  194,  42  L.  R.  A. 
804,  52  N.  E.  346. 

Iowa.  Johnson  v.  Morgan,  178  la. 
577,  160  N.  W.  2. 

Kansas.  Abbey  v.  Dry  Goods  Co., 
44   Kan.   415,   24   Pac    426}    Pacific 


83      Distinguished  from  Other  Legal  Concepts    §  67 


If,  by  statute,  the  property  owner,  who  has  entered  into  a  con- 
tract for  improving  his  realty,  is  liable  to  the  sub-contractors 
and  to  the  materialmen  jointly  with  the  principal  contractor,  such 
statutory  incident  to  the  principal  contract  is  itself  contractual.8 

A  liability  imposed  by  statute  and  not  assumed  by  the  voluntary 
agreement  of  the  parties  is  not  a  contract  at  modern  law,  even  if 
it  is  a  liability  on  which  the  action  of  debt  could  have  been  main- 
tained at  common  law.7  Whether  a  judgment  is  to  be  classed  as  a 
contract  is  subsequently  discussed.*  While  a  conditional  pardon  is 
sometimes  spoken  of  as  a  contract,  it  is  a  conditional  grant  and  not 
a  genuine  contract.9 

§  67.  Waiver  of  tort.  The  distinction  between  contract  and  tort 
has  been  confused  still  further  by  the  fact  that  in  some  cases  of  tort 
the  injured  party  is  permitted  to  bring  the  action  of  assumpsit 
upon  such  facts  as  if  it  were  a  contract.  The  promise  in  such  a 
case  is,  of  course,  a  mere  fiction.  Such  a  form  of  action  is  per- 
mitted so  as  to  give  a  more  desirable  remedy  to  the  injured  party. 
The  question  is  discussed  in  detail  elsewhere.1 


Elevator  Co.  v.  Whitbeck,  63  Kan. 
102,  88  Am.  St  Rep.  229,  64  Pac.  984. 

Maine.  Pulsifer  v.  Greene,  96  Me. 
438,  52  Atl.  921. 

Massachusetts.  Converse  v.  Nichols, 
202  Mass.  270,  89  N.  E.  135. 

Michigan.  Foster  v.  Bow,  120  Mich. 
1,  77  Am.  St.  Rep.  565,  79  N.  W.  696. 

Ohio.  Kulp  v.  Fleming,  65  0.  S. 
321,  87  Am.  St.  Bep.  611,  62  N.  E. 
334;  Blair  v.  Newbegin,  65  0.  S.  425, 
58  L.  B.  A.  644,  62  N.  E.  1040. 

Hew  Hampshire.  Contra,  Crippen 
V.  Laighton,  69  N.  H.  540,  76  Am.  St. 
Bep.  192,  46  L.  B.  A.  467,  44  Atl.  538. 

New  York.  Marshall  v.  Sherman, 
148  N.  Y.  9,  51  Am.  St.  Bep.  654,  34 
L.  B.  A.  757,  42  N.  E.  419. 

Rhode  Island.  Hancock  National 
Bank  v.  Farnum,  20  B.  I.  466,  40  Atl. 
341: 

Upon  this  question,  see  Liability  of 
Stockholders,  by  Morris  W.  Seymour, 
1  Yale  Law  Journal,  245;  The  Grounds 
of  the  Equitable  Liability  of  Stock- 
holders, by  Geo.  B.  Barrows,  13  Yale 
Law  Journal,  66 ;  Extra-territorial  En- 
forcement of  Statutes  Imposing  Double 


Liability  upon  Stockholders,  by  Arthur 
K.  Kuhn,  17  Yale  Law  Journal,  457; 
Individual  Liability  of  Non-resident) 
Stockholders  and  Officers,  by  Conrad 
Beno,  28  American  Law  Beview,  518; 
The  Nature  of  the  Liability  of  Share- 
holders of  a  Corporation  under  Stat- 
utes Imposing  a  Liability  Additional 
to  that  for  Stock  Subscribed,  by  Samuel 
M.  Israeli,  39  American  Law  Register 
(N.S.)  586;  Personal  Liability  of 
Stockholders  in  an  Unregistered  For- 
eign Corporation,  by  George  Albert 
Drovin,  4  American  Law  Register 
(N.S.)    464. 

•  Harty  Bros.  &  Harty  Co.  v. 
Polakow,  237  111.  559,  86  N.  E.  1085. 

7  "A  statute  liability  wants  all  the 
elements  of  a  contract,  consideration 
and  mutuality,  as  well  as  assent  of 
the  party":  McCoun  v.  B.  B.,  50 
N.  Y.  176,  180;  quoted  in  Morley  v. 
By.,  146  U.  S.  162,  36  L.  ed.  925. 

8  See  §§  1130  et  seq. 

'State  v.  Hunter,  124  la.  569,  104 
Am.  St.  Bep.  361,  100  N.  W.  510. 
ISee  §§840  et  seq. 
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§  68.  Contract  distinguished  from  will.  In  their  simplest  forms 
a  contract  and  a  will  bear  little  resemblance  other  than  the  fact 
that  in  each  the  law  gives  effect  to  the  intention  of  the  party  who 
enters  into  such  transaction.  A  will  is  a  unilateral  act  without 
consideration,  of  no  effect  until  the  death  of  the  testator,  and  sub- 
ject to  revocation  during  his  life.  A  contract  is  a  promise  by  one 
party  to  another  either  for  value  or  under  seal  which  gives  to  the 
promisee  a  present  right  to  performance  at  the  time  fixed  by  the 
contract.  Instruments,  however,  are  found  which  are  usually  pre- 
pared by  the  party  without  the  advice  of  counsel  which  contain 
such  provisions  as  to  make  it  in  some  cases  doubtful  whether  the 
parties  intend  to  bind  themselves  by  contract  or  by  one  party 
making  a  testamentary  disposition  of  property  in  favor  of  the 
other.  The  fact  that  a  promise  is  to  be  performed  at  the  death  of 
the  promisor  does  not  of  itself  prevent  the  instrument  from  being 
a  contract  and  it  does  not  make  it  testamentary.1  A  provision  in 
a  contract  of  partnership  by  which  the  surviving  partner  is  to 
become  the  owner  of  the  partnership  property,  is  generally  held  not 
to  be  testamentary  in  character.2  The  fact  that  the  instrument 
recited  "as  a  bequest  I  prolnise  to  pay"  at  the  promisor's  death, 
is  not  of  itself  sufficient  to  show  that  the  instrument  is  a  testament 
and  not  a  contract.3  The  fact  that  payment  or  performance  is 
postponed  until  the  death  of  the  promisor  is  regarded  in  some 
jurisdictions  as  tending  to  show  that  the  real  intention  of  the 
promisor  was  to  make  a  will  and  not  to  enter  into  a  contract.4  This 
principle  has  been  carried  so  far  that  a  covenant  in  a  partnership 


1  Delaware.  Kirkpatrick  v.  Pyle,  6 
Hou&t.   (Del.)   569. 

Illinois.  Beatty  v.  Western  College, 
177  111.  280,  69  Am.  St.  Rep.  242  [sub 
nomine,  Miller  v.  Western  College,  42 
L.  R.  A.  797,  52  N.  E.  432]. 

Indiana.  Price  v.  Jones,  105  Ind. 
543,  55  Am.  Rep.  230,  5  N.  E.  683. 

Iowa.  Board  of  Trustees  of  Upper 
Iowa  Conference  v.  Noyes,  165  la.  601, 
146  N.  W.  848;  First  Presbyterian 
Church  v.  Dennis,  178  la.  1352,  L.  R. 
A.  1917C,  1005,  161  N.  WT  183. 

Massachusetts.  Krell  v.  Codman,  154 
Mass.  454,  28  N.  E.  578. 

New  York.  Hegeman  v.  Moon,  131 
N.  Y.  462,  30  N.  E.  487;  GaNun  v. 
Palmer,  216  N.  Y.  603,  111  N.  E.  223. 


Pennsylvania.  In  re  Maull's  Estate, 
186  Pa.  St.  477  [sub  nomine,  In  re 
Maul's  Estate,  40  Atl.  1010];  Eisen- 
lohr's  Estate,  258  Pa.  St.  438,  102  AtL 
117. 

2McKinnon  v.  McKinnon,  56  Fed. 
409,  5  C.  C.  A.  530;  Murphy  v.  Murphy, 
217  Mass.  233,  104  N.  E.  466;  Moore's 
Estate  (No.  2),  228  Pa.  St.  523,  77 
Atl.   902. 

•  First  Presbyterian  Church  v.  Den- 
nis, 178  la.  1352,  L.  R.  A.  1917C,  1005, 
161  N.  W.  183. 

4Caviness  v.  Rush  ton,  101  Ind.  500, 
51  Am.  Rep.  759;  Pelley's  Admr.  v. 
Earles,  107  Ky.  640,  55  S.  W.  550; 
Ferrara  v.  Russo,  40  R.  I.  533,  L.  R.  A. 
1918B,  905,  102  AtL  86. 
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contract  by  which  the  partnership  property  is  to  belong  to  the 
surviving  partner  has  been  regarded  as  testamentary  in  character,8 
even  if  by  the  specific  terms  of  the  instrument  the  surviving  partner 
is  to  make  a  payment  therefor  to  the  family  of  the  decedent.6 

§  69.  Contract  distinguished  from  recital  of  fact.  The  essential 
feature  of  the  contract  is  the  promise.  An  instrument  which  pur- 
ports to  be  the  recital  of  certain  facts  is  not  of  itself  a  contract,1 
even  if  such  facts  tend  as  evidence  to  establish  the  existence  of  a 
contract.  If  the  instrument  recites  facts  which  establish  an  indebt- 
edness and  if  it  contains  a  promise  to  pay  such  indebtedness  either 
in  express  language  or  by  necessary  inference,  such  instrument  is 
a  contract.2 

I  Gomez  v.  Higginft,   180  Ala.   493,  1  State  v.  Meier,  140  la.  540,  118  N. 

SO  So.  417;  Ferrara  ▼.  Ruaao,  40  R.  I.  W.  792.    See  §76. 

583,  L.  R.  A.  1918B,  905,  102  Atl.  86  2Noyea  v.  Young,  32  Monk  226,  79 

6  Ferrara   v.  Russo,  40  ft.  I.  533,  L.  Pac  1063. 
R.  A.  1918B,  905,  102  AtL  86, 
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§  70.  Agreement  essential  element  of  contract.  Since  a  genuine 
contract  is  an  agreement  which  results  in  obligation  and  which  is 
enforceable  at  law,1  it  follows  that  agreement  is  essential  to  the 
existence  of  every  genuine  contract.2    It  is  said  that  no  contract 


1  See  §§  37  et  seq. 

2 England.  Ellis  v.  Kerr  (1910),  1, 
ch.  529. 

United  States.  St  Louis  v.  United 
Railways  Co.,  210  U.  S.  266,  52  L.  ed. 
1054;  Lord  v.  United  States,  217  U.  S. 
340,  54  L.  ed.  790;  Elliott  Machine 
Co.  v.  United  States,  44  Ct.  CI.  127. 

Alabama.  Sweeny  v.  Supply  Co.,  121 
Ala.  454,  25  So.  575;  Phillips-Boyd 
Pub.  Co.  y.  McKinnon,  197  Ala.  443, 
73  So.  43. 

Arizona.  Wad  in  v.  Czuczka,  16  Ariz. 
371,  146  Pac.  491. 

Arkansas.  McFarlane  v.  York,  90 
Ark.  88,  117  S.  W.  773;  Porter  v. 
Gossell,  112  Ark.  380,  166  S.  W.  533. 

California.  Campbell  v.  Heney,  128 
Cal.  109,  60  Pac.  532;  Harper  v.  Gold- 
schmidt,  156  Cal.  245,  104  Pac.  451. 

Georgia.  Harris  v.  Lumber  Co.,  97 
Ga.  465,  25  S.  E.  519. 

Illinois.  Newlin  v.  Prevo,  90  IU. 
App.  515.     • 

Iowa.  Slaughter  v.  McManigal,  138 
la.  643,  116  K.  W.  726;  Foshier  v. 
Fetzer,  154  la.  147,  134  N.  W.  556. 

Kansas.  Hogue  v.  Mackey,  44  Kan. 
277,  24  Pac.  477;  Matheney  v.  City  of 
El  Dorado,  82  Kan.  720,  109  Pac.  166; 
J.  I.  Case  Plow  Works  v.  Thorne,  102 
Ksn.  849,  172  Pac.  38;  Mayer  v.  Sparks, 
3  Kan.  App.  602,  45  Pac.  249;  Heiland 
v.  Ertel,  4  Kan.  App.  516,  44  Pac.  1005. 

Louisiana.  Pittsburgh,  etc.,  Co.  v. 
Slack  &  Co.,  42  La.  Ann.  107,  7  So.  230. 

Massachusetts.  Graves  v.  Dill,  159 
Mass.  74,  34  N.  E.  336;  Johnson  v. 
Norcross  Bros.  Co.,  209  Mass.  445,  95 
N.  E.  833;  Stroock  Plush  Co.  v.  New 
England  Cotton  Yarn  Co.,  213  Mass. 
354,  100  N.  E.  617. 

Michigan.  Sheridan  v.  Bank,  116 
545,  74  N.  W.  874;  Moore  v. 


R.  R.,  116  Mich.  196,  74  N.  W.  497. 

Minnesota.  Ames  &  Frost  Co.  v. 
Smith,  65  Minn.  304,  67  N.  W.  999; 
Stong  v.  Lane,  66  Minn.  94,  68  N. 
W.  765;  Hanson  v.  Nelson,  82  Minn. 
220,  84  N.  W.  742. 

Mississippi.  Alexander  y.  Telegraph 
Co.,  67  Miss.  386,  7  So.  280;  Yazoo  & 
Miss.  Valley  Railroad  Co.  v.  Jones,  114 
Miss.  787,  75  So.  550;  Couret  v.  Conner, 

—  Miss.  — ,  79  So.  230. 

Missouri.  Hammond  v.  Beeson,  112 
Mo.  190,  20  S.  W.  474;  Sutter  v. 
Raeder,  149  Mo.  297,  50  S.  W.  813; 
Chapin  v.  Cherry,  243  Mo.  375,  147  S. 
W.  1084;  State,  ex  rel.,  v.  Robertson, 
271  Mo.  475,  191  S.  W.  989. 

Montana.  State  v.  Board  of  State 
Prison  Commissioners,  37  Mont.  378, 
96  Pac.  736. 

Nebraska.  Melick  v.  Kelley,  53  Neb. 
509,  73  N.  W.  945 ;  Krum  v.  Chamber- 
lain, 57  Neb.  220,  77  N.  W.  665, 
McGavock  v.  Morton,  57  Neb.  385,  77 
N.  W.  785. 

New  Jersey.  Shaw  v.  Glass  Works, 
52  N.  J.  L.  7,  18  Atl.  696. 

North  Carolina.  Rodgers  v.  Bell,  156 
N.  Car.  378,  72  S.  E.  817;  Elks  v. 
North  State  Ins.  Co.,  159  N.  Car.  619, 
75  S.  E.  808;  Roberta  Mfg.  Co.  v. 
Royal  Exchange  Assur.  Co.,  161  N. 
Car.  88,  76  S.  E.  865. 

North  Dakota.  Krause  v.  Krause, 
30  N.  D.  54,  151  N.  W.  991;  Shellburg 
v.  Wilton  Bank,  —  N.  D.  — ,  167  N. 
W.  721. 

Ohio.  Columbus,  etc.,  Ry.  v.  Gaffney, 
65  O.  S.  104,  61  N.  E.  152. 

Oklahoma.  Wm.  J.  Lemp  Brewing 
Co.  v.  Secor,  21  Okla.  537,  96  Pac.  636; 
Atwood  v.  Rose,  32  Okla.  355,  122  Pac. 
929;  Carter  v.  Prairie  Oil  &  Gas  Co., 

—  Okla  — ,  160  Pac.  319. 
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can  exist,  unless  the  minds  of  the  parties  to  the  contract  actually 
meet.3  Mutual  assent4  or  mutuality  and  privity9  are  said  to  be 
necessary. 

That  agreement  is  an  essential  element  of  contract  is  true  of  all 
contracts  at  modern  law  properly  so  called,  though  it  has  no  appli- 
cation to  those  liabilities  which  arise  without  any  agreement  but 
which  are  classed  with  contracts  for  the  historical  reason  that  they 
were  enforced  at  common  law  by  an  action  in  assumpsit.1  How  far 
the  law  considers  the  actual  mental  intent  of  one  or  both  of  the 
parties  to  the  contract,  and  how  far  it  merely  regards  the  legal 
effect  of  their  outward  acts  is  a  question  which  has  proved  trouble- 
some, and  which  is  discussed  elsewhere.7 

§71.  Motives  or  benefits  as  substitute  for  agreement.     No 

genuine  contract  can  exist  if  the  intention  of  the  parties  is  that  no 

1082;  Tucker  v.  Pete  Sheeran,  Bro.  & 
Co.,  155  Ky.  670,  160  S.  W.  176. 

Minnesota.  Held  v.  Keller,  135 
Minn.  192,  160  N.  W.  487. 

Mississippi.  Yazoo  &  Miss.  Valley 
Railroad  Co.  v.  Jones,  114  Miss.  787, 
75  So.  550.  (The  absence  of  estoppel 
is  emphasized  by  the  court.) 

Missouri.  Embry  v.  Dry  Goods  Co., 
127  Mo.  App.  383,  105  S.  W.  777. 

Oklahoma.  Wm.  J.  Lemp  Brewing 
Co.  v.  Secor,  21  Okla.  537,  96  Pac.  636; 
Dorman  v.  Connecticut  Fire  Insurance 
Co.,  41  Okla.  509,  51  L.  R.  A.  (N.S.) 
873,  139  Pac.  262. 

Virginia.  Creecy  v.  Grief,  108  Va. 
320,  61  S.  E.  769;  Connecticut  Fire 
Insurance  Co.  v.  W.  H.  Roberts  Lumber 
Co.,  11$  Va.  479,  89  S.  E.  945. 

See  also,  Mutual  Assent  in  Contract 
Under  the  Civil  Code  of  California, 
by  Joseph  L.  Lewinsohn,  2  California 
Law  Review,  345. 

4  Springfield  Fire  &  Marine  Ins.  Co. 
v.  Snowden,  173  Ky.  664,  191  S.  W. 
439;  State  v.  Board  of  State  Prison 
Commissioners,  37  Mont.  378,  96  Pac 
736. 

5  McCain  v.  Smith,  172  Mich,  1,  137 
N.  W.  616. 

e  See  §§  31,  47. 

7  See  §§  82  and  83,  and  ch.  VI  et  seq. 


Oregon.  Stamm  v.  Wood,  86  Or. 
174,  168  Pac.  69. 

Rhode  Island.  Clary  v.  Wolf,  34  R. 
I.  263,  83  Atl.  115. 

South  Carolina.  Wallingford  v.  Col- 
umbia, etc.,  R.  R.  Co.,  26  S.  Car.  258, 
7  S.  E.  19. 

South  Dakota.  Kelly  v.  Wheeler,  22 
S.  D.  611,  119  N.  W.  994. 

Virginia.  Creecy  v.  Grief,  108  Va, 
320,  61  S.  E.  769. 

Washington.  Thayer  v.  Harbican,  70 
Wash.  278,  126  Pac.  625. 

Wisconsin.  Lawrence  v.  Ry.  Co.,  84 
Wis.  427,  54  N.  W.  797;  Lewis  v. 
Newton,  93  Wis.  405,  67  N.  W.  724; 
Jacob  Johnson  Fish  Co.  v.  Hawley,  150 
Wis.  578,  137  N.  W.  773. 

See  Offer  and  Acceptance,  and  Some 
of  the  Resulting  Legal  Relations,  by 
Arthur  L.  Corbin,  26  Yale  Law  Journal, 
169. 

•  Alabama.  McGowin  Lumber  &  Ex- 
port Co.  v.  R.  J.  &  B.  F.  Camp  Lumber 
Co.,  192  Ala.  35,  68  So.  263. 

District  of  Columbia.  Cunningham 
Mfg.  Co.  v.  Rotograph  Co.,  30  D.  C. 
App.  524,  15  L.  R.  A.  (N.S.)  368. 

Florida.  Ross  v.  Savage,  66  Fla.  106, 
63  So.  148. 

Kentucky.  Smith  v.  Richardson 
(Ky.),  104  S.  W.  705,  31  Ky.  L.  R. 
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contractual  relations  shall  exist  between  them.1  The  acceptance 
of  benefits  which  are  intended  to  be  gratuitous,  does  not  create  an 
implied  contract  to  pay  therefor.2  An  ordinance  which  grants  a 
license  to  a  street  railway  company  and  imposes  upon  it  the  duty 
of  grading  the  streets  upon  which  its  tracks  were  constructed,  and 
of  keeping  a  certain  part  thereof  in  repair,  is  not  a  contract  that 
no  further  tax  or  imposition  shall  be  imposed  upon  such  railway.' 
The  fact  that  A  has  performed  services  or  expended  money  in 
such  a  way  that  B  will  receive  the  benefit  therefrom,  does  not 
impose  a  liability  upon  B  unless  B  has  agreed  to  compensate  A 
therefor,4  or  unless  the  circumstances  are  such  as  to  impose  a  quasi- 
contractual  liability  upon  B.1  The  fact  that  A  furnishes  services 
for  B  in  the  hope  that  B  will  make  a  gift  to  A  out  of  gratitude  for 
such  services,  does  not  amount  to  an  agreement,  even  though  B 
knows  of  A's  hopes.1  The  same  result  follows  where  A  renders 
services  for  B  in  the  hope  that  B  will  thereafter  enter  into  a  con- 
tract with  A.7  If  A  receives  a  benefit  from  B,  who  furnishes  such 
benefit  under  a  contract  with  X,  B  can  not  recover  from  A  for 
such  benefit  if  X  fails  to  perform.1  If  a  subcontractor  does  certain 
work  under  a  contract  with  the  principal  contractor,  he  can  not 
treat  the  owner's  acceptance  of  the  benefits  of  such  work  as  an 
agreement  on  the  part  of  the  owner  to  compensate  him  therefor,9 
even  if  he  understood  that  the  owner  would  compensate  him,  such 
understanding  not  being  induced  by  the  owner.10    If  two  corpora- 


1  United  States.  St.  Lotus  v.  United 
Railways  Co.,  210  TJ.  S.  266,  52  L. 
ed.  1054. 

Alabama,  Alexander  v.  Alabama 
Western  Railroad  Co.,  179  Ala.  480,  60 
8o.  295. 

Louisiana.  Louisiana  &  N".  W.  R. 
V.  Athens  Lumber  Co.,  134  La.  788, 
L.  R.  A.  1915B,  856,  64  So.  714. 

Hew  Hampshire.  New  Hampton  In- 
stitution v.  School  District,  74  NT.  H. 
412,  68  Atl.  538. 

Oklahoma.  Remarkis  ▼.  Reid,  — 
Okla.  — ,   166  Pac.  728. 

2  Remarkis  ▼.  Reid,  —  Okla,  — , 
166  Pac.  728. 

J  St.  Louis  v.  United  Railways  Co., 
210  U.  S.  266,  52  L.  ed.  1054. 
4  Alexander  v.  Alabama  Western  R. 


R.  Co.,  179  Ala.  480,  60  So.  295; 
Louisiana  &  N.  W.  R.  R.  v.  Athens 
Lumber  Co.,  134  La.  788,  L.  R.  A. 
1915B,  856,  64  So.  714;  M.  Steinert 
&  Sons  Co.  v.  Jackson,  190  Mass.  428, 
N.  E.  905. 
»  See  ch.  XLIV. 

•  Gillette's  Appeal,  82  Conn.  50%  74 
Atl.  762. 

7  Lord  ▼.  United  States,  217  U.  S. 
340,  54  L.  ed.  790. 

•  M.  Steinert  &  Sons  Co.  v.  Jackson, 
190  Mass.  428,  76  N.  E.  905;  New  Hamp- 
ton Institution  v.  Northwood  School 
District,  74  N.  H.  412,  68  Atl.  538. 

•  Alexander  v.  Alabama  Western  R. 
Co.,  179  Ala.  480,  60  So.  295. 

lOConti  v.  Johnson,  91  Vt.  467,  100 
Atl.  874. 


§73 


Page  on  Contracts 


92 


tions  are  sued  jointly  and  their  defense  is  undertaken  by  an  attor- 
ney who  is  retained  by  one  of  such  corporations  at  an  annual 
salary,  the  corporation  which  has  employed  him  can  not  recover 
for  his  services  from  the  other  corporation  in  the  absence  of  an 
agreement  by  such  other  corporation  to  pay  for  such  services.11 

If  the  creation  of  a  tenancy  from  year  to  year  by  the  act  of 
the  tenant  in  holding  over  beyond  his  original  term  is  regarded  as 
contractual  in  character,  his  act  in  holding  over,  when  he  is  pre- 
vented by  adverse  circumstances  from  vacating,  does  not  amount 
to  an  offer  to  renew  if  he  has  given  notice  to  the  lessor  of  the 
fact  that  he  is  thus  prevented  from  vacating;  and  accordingly  he 
can  not  be  treated  as  renewing  his  lease  at  the  election  of  the 
lessor.12 

§  72.  Custom  as  substitute  for  agreement.  In  the  absence  of  a 
real  agreement  between  the  parties,  custom  can  not  impose  con- 
tractual liability ; 1  although  if  there  is  a  real  agreement,  many 
terms  for  which  the  parties  have  made  no  specific  provision  may 
be  supplied  by  custom.2  In  jurisdictions  in  which  a  contract  be- 
tween an  abstracter  and  his  employer  is  not  intended  for  the  benefit 
of  subsequent  purchasers  of  such  realty,8  a  general  custom  of  sub- 
sequent purchasers  to  rely  upon  abstracts  made  for  former  owners 
can  not  impose  a  contractual  obligation  upon  such  abstracter  in 
favor  of  a  subsequent  purchaser.4 

§  73.  Actual  intent  or  standardized  intent.  The  statement  that 
agreement  is  an  essential  element  of  a  genuine  contract  is  therefore 
so  true  that  it  might  be  treated  as  nothing  but  a  restatement  of  a 
definition  of  contract  in  another  form,  if  it  were  not  for  difficul- 


11  Louisiana  &  N.  W.  R.  Co.  v.  Athens 
Lumber  Co.,  134  La.  788,  L.  R.  A. 
1015B,  856,  64  So.  714. 

12  England.  Gray  v.  Bompas,  11  C. 
B.    (N.S.)    520. 

Michigan.  Campau  v.  Michell,  103 
Mich.  617,  61  N.  W.  890. 

New  York.  Herter  v.  Mullen,  159 
N.  Y.  28,  70  Am.  St.  Rep.  517,  44  L. 
B.  A.  703,  53  N.  E.  700. 

Ohio.  Elevator  Co.  v.  Brown,  36  O. 
S.  660. 

Virginia.  Grice  v.  Todd,  120  Va. 
481,  L.  R.  A.  1917D,  512,  91  S.  E.  609. 


Wisconsin.  Adler  v.  Mendelson,  74 
Wis.  404,  43  N.  W.  505. 

Contra:  Mason  v.  Wierengo's  Estate, 
113  Mich.  151,  67  Am.  St.  Rep.  461,  71 
X.  W.  489. 

1  Thomas  v.  Guarantee  Title  ft  Trust 
Co.,  81  O.  S.  432,  26  L.  R.  A.   (N.£) 
1210,  91  N.  E.  183. 

2  See  ch.  LXITT. 

3  See  ch.  LXXTTI. 

4  Thomas  v.  Guarantee  Title  ft  Trust 
Co.,  81  O.  S.  432,  26  L.  R.  A.  (N.S.) 
1210,  91  N.  E.  183. 
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ties  in  applying  such  general  principle  to  particular  combinations 
of  fact,  and  in  determining  whether  the  law  insists  upon  a  real 
meeting  of  the  minds  of  the  parties  to  the  contract,  or  whether  the 
term  "meeting  of  the  minds' '  really  means  the  performance  of 
certain  outward  acts  and  the  making  of  certain  statements  or 
declarations  which  may  not  in  every  case  express  the  real  intention 
of  the  party  to  the  contract;  but  which  represent  a  standardized 
intention  which  the  law  recognizes  and  to  which  it  gives  effect. 

The  party  who  makes  the  offer  may  never  intend  that  it  shall 
take  effect  as  a  binding  offer,  as  where  such  offer  is  intended  as  a 
joke  and  not  as  a  serious  proposition,1  or  where  he  makes  the  offer 
with  a  mental  reservation.2  By  mistake  or  fraud  the  offeror  may 
use  words  which  he  does  not  intend  to  use,  or  he  may  intend  to 
use  the  words  which  he  actually  uses,  but  his  intention  to  use  the 
words  which  he  does  use,  may  be  induced  by  mistake,  fraud,  and 
the  like.8  The  offeror  may  have  intended  to  make  the  offer  in  the 
very  terms  which  he  has  used,  but  before  such  offer  is  accepted, 
the  offeror  may  have  changed  his  mind  and  may  have  revoked  such 
offer  without  giving  notice  to  the  offeree  of  such  change  of  inten- 
tion.4 In  correspondence  contracts  the  expression  "meeting  of  the 
minds"  must  be  qualified  to  suit  the  necessities  of  a  transaction  in 
which  an  appreciable  interval  of  time  must  elapse  between  the 
expression  by  either  party  of  his  willingness  to  be  bound  and  the 
adversary  party's  knowledge  thereof.8  If  the  contract  is  in  writing 
the  language  used  determines  whether  the  minds  of  the  parties  met, 
or  not.8  The  offeror  may  have  attached  a  special  meaning  to  cer- 
tain terms  which  he  employs,  which  is  not  the  meaning  which  such 
terms  ordinarily  bear,  and  of  which  special  meaning  the  offeree 
may  be  ignorant.7  The  term  "meeting  of  the  minds"  is  at  best 
figurative.  In  cases  of  these  sorts,  there  is  evidently  no  real  "meet- 
ing of  the  minds."  The  parties  to  the  transaction  do  not  will  the 
same  thing  at  the  same  time.  If  we  insist  on  saying  that  there  is 
a  meeting  of  the  minds  in  these  cases,  we  are  extending  a  figure 
of  speech  so  as  to  make  it  a  legal  fiction.  In  cases  like  the  fore- 
going, the  problem  which  is  propounded  to  the  law  is  whether  it 
will  demand  a  genuine  meeting  of  the  minds ;  whether  it  will  regard 
the  actual,  though  secret,  intention  of  one  or  both  of  the  parties  to 

1  See  §  80.  •  Williams  v.  Burdick,  63  Or.  41,  126 

2  See  !  83.  Pftc  603  [denying  rehearing  63  Or.  41, 

3  See  eh.  VT  et  seq.  125  Pac.  844].    See  ch.  LXIIL 

4  See  §§  133  et  seq.  YSee  §83. 
■  See  $§198  et  «eq. 
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the  transaction;  or  whether  it  will  judge  the  transaction  by  their 
acts  and  declarations,  ignoring  their  secret  uncommunicated  inten- 
tion. If  a  definite  answer  can  be  given  to  these  questions,  and  the 
court  decides  to  enforce  the  transaction  as  it  is  shown  by  the  out- 
ward acts  and  declarations  of  the  parties,  ignoring  their  secret 
uncommunicated  intention,  it  makes  but  little  difference  in  most 
cases  whether  we  say  that  we  do  not  regard  the  real  intention  of 
the  parties  in  all  cases,  and  that  we  do  not  require  an  actual  meet- 
ing of  the  minds  in  all  cases;  or  whether  we  say  that  we  require 
an  actual  meeting  of  the  minds,  but  that  under  the  foregoing 
cases  the  parties  are  estopped  to  deny  that  their  actual  intention 
is  that  which  is  shown  by  their  outward  and  visible  acts. 

§  74.  Offer  and  acceptance.  Agreement  is  usually  reached  by 
some  form  of  offer  on  the  one  side  and  acceptance  on  the  other, 
and  thus  it  is  often  said  that  agreement  can  be  reached  only  in 
this  way.1  Agreement  may  possibly  be  reached  in  other  ways. 
Pollock's  illustration  of  a  suggestion  made  by  a  third  party  and 
acquiesced  in  at  the  same  time  by  the  two  adversary  parties  to  the 
contract  may  be  a  correct  example  of  an  agreement  which  does  not 
originate  in  offer  and  acceptance.2  Such  a  combination  of  facts, 
however,  would  be  very  rare.  If  it  existed,  the  result  would  be 
questionable.  If  one  party  acquiesces  in  such  proposition  before 
the  other  and  communicates  such  acquiescence  to  the  other,  such 
conduct  would  undoubtedly  amount  to  an  offer  which  originated 
with  a  third  person,  but  which  was  adopted  by  the  person  who  has 
acquiesced  therein ;  and  which  offer  is  made  to  the  adversary  party. 
Even  where  each  party  acquiesced  either  at  the  same  time  that  the 
other  party  acquiesced,  or  before  he  knew  of  such  acquiescence, 
difficulties  might  be  suggested  which  would  make  it  difficult  to 
treat  such  transaction  as  a  contract.  If  neither  knows  that  the 
other  has  acquiesced  in  the  transaction  when  he'  communicates  his 
acceptance  to  such  third  party,  it  is  difficult  to  see  how  either 
party  is  bound  if  such  third  party  is  not  authorized  to  receive 

1  Arkansas.     Porter  v.  Gossell,  112  New   Hampshire.     Busher   v.    New 

Ark.  380,  166    S.  W.  533.  York  Life  Ins.  Co.,  72  N.  H.  551,  58 

Mississippi.     Yazoo  &  Miss.  Valley  Atl.  41. 

Railroad  Co.  v.  Jones,  114  Miss.  787,  75  Oklahoma.     Wm.  J.  Lemp  Brewing 

So.  550;   Couret  v.  Conner,   118  Miss.  Co.  v.  Secor,  21  Ok] a.  537,  96  Pac.  636. 

374,  79  So.  230.  See  the  cases  cited  in  §  70. 

Montana.    State,  ex  rel.,  v.  Board  of  2  Wald's  Pollock  on  Contracts,  5,  6. 
State  Prison  Commissioners,  37  Mont. 
378,  96  Pac.  736. 
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such  notice  of  acceptance ; 3  while  if  such  third  party  is  the  agent 
of  one  of  the  parties,  the  underlying  supposition  of  fact  disappears 
and  we  have  the  ordinary  case  of  the  contract  in  which  one  of  the 
parties  is  represented  in  his  dealings  with  the  other  -by  his  author- 
ized agent. 

In  any  event  the  great  majority  of  contracts  consist  of  enforce- 
able agreements  which  originate  in  offer  and  acceptance,  though  in 
many  cases  an  offer  and  acceptance  which  are  not  consciously  form- 
ulated by  the  parties,  and  which  must  be  deduced  artificially  from 
prolonged  negotiations,  but  which  really  form  both  logically  and 
legally  the  method  of  reaching  the  agreement.  For  practical 
purposes,  therefore,  agreement  in  contract  law  may  be  consid- 
ered as  created  solely  by  offer  and  acceptance. 

§  75.  Nature  of  offer— Must  purport  creation  of  legal  liability. 

The  offer  which  by  acceptance  can  become  an  agreement,  as  the 
term  is  used  in  law,  must  possess  certain  qualities  differentiating 
it  from  the  general  class  of  offers  commonly  so  called.  It  must 
purport  to  create  liabilities  which  are  legally  enforceable.  Thus 
it  is  often  said  that  offers  purely  social  or  religious  in  their  nature 
can  not  form  the  basis  of  a  contract  even  if  all  the  other  elements 
are  present.1  Cases  of  this  sort  can  be  explained  at  the  common 
law  on  the  theory  that  they  lack  consideration.  The  same  problem 
exists  at  civil  law  and  it  can  not  be  thus  explained.  Probably  the 
true  explanation  is  that  no  liability  is  intended  by  either.  The 
same  offer  might,  under  different  circumstances,  amount  to  a  social 
invitation  from  a  friend  or  to  a  contract  to  furnish  food,  music  and 
the  like  for  which  payment  of  at  least  reasonable  compensation  was 
to  be  made ;  and  the  intention  not  to  incur  legal  obligation  is  the 
very  thing  that  makes  the  agreement  lacking  in  consideration. 

A  promise,  the  performance  of  which  is  to  be  left  to  the  honor  of 
the  promisor  by  the  agreement  of  the  parties,  is  not  a  contract.2 

§76.  Promissory  character  of  offer— -Declarations  of  fact.    A 

declaration  of  fact  which  does  not  fairly  imply  a  promise  can  not 
be  the  basis  of  a  contract  even  if  the  adversary  party  has  assented 

'See  §§152  et  seq.  Contracts,    3.      Cases    on    this    point 

4  Acceptance   of   the  last   term   left  naturally  are  not  abundant  in  courts 

open  for  negotiation  completes  the  con-  of  last  resort. 

tract:    C.   W.  Hull  Co.  v.  Marquette  2  Osgood  v.  Skinner,  211  IU.  229,  71 

Cement  Mfg.  Co.,  208  Fed.  260.  N.  E.  869. 
1  Pollock  on  Contracts,  3 ;  Anson  on 


§76 


Page  on  Contracts 


96 


thereto,  or  has  acted  thereon.1  Whatever  liability  is  caused  by 
action  upon  a  declaration  of  fact  grows  out  of  estoppel  and  not 
out  of  contract.2 

A  receipt  may  contain  terms  which  are  contractual  in  their 
nature;  but  as  far  as  the  instrument  is  really  a  receipt,  it  is  a 
recital  of  facts  and  not  a  contract.8     Whatever  its  effect  as  an 


1  United  SUtes.  Pecos  Valley  Bank 
v.  Evans-Snider-Buel  Co.,  107  Fed.  654, 
46  C.  C.  A.  534. 

California.  Wise  v.  Collins,  121  Cal. 
147,  53  Pac.  640. 

Illinois.  Smith  v.  Mayfield,  163  I1L 
447,  45  N.  E.  157. 

Iowa.  Dean  v.  Nichols  &  Shepard 
Co.,  95  la.  89,  63  N.  W.  582;  Parno 
v.  Iowa  Merchants'  Mutual  Insurance 
Co.,  114  la.  132,  86  N.  W.  210;  Mitchell 
v.  Beck,  178  la.  786,  156  N.  W.  428, 
160  N.  W.  232. 

Kansas.  People's  Gas  Co.  v.  Fletcher, 
81  Kan.  76,  41  L.  R.  A.  (N.S.)  1161, 
105  Pac.  34. 

Kentucky.  Gully  v.  Grubhs,  24  Ky. 
(1  J.  J.  Mar.)    387. 

Minnesota.  Alexander  v.  Thompson, 
42  Minn.  498,  44  N.  W.  534. 

Mississippi.  Mutual  Reserve  Fund 
Life  Association  v.  Ogletree,  77  Mibs.  7, 
25  So.  869. 

Missouri.  Foster  v.  Kirby,  31  Mo. 
496. 

Nebraska.    German  Insurance  Co.  v. 
Frederick,  57  Neb.  538,  77  N.  W.  1106. 
New  York.     Seeley  v.  Osborne,  220 
N.  Y.  416,  116  N.  E.  97. 

North  Carolina.  Holloman  v.  South- 
ern Ry.  Co.,  172  N.  Car.  372,  90  S.  E. 
292. 

Oregon.  Burkhart  v.  Hart,  36  Or. 
586,  60  Pac.  205. 

Pennsylvania.  Kister  v.  Lebanon 
Mutual  Insurance  Co.,  128  Pa.  St.  553, 
15  Am.  St.  Rep.  696,  5  L.  R.  A.  646, 
18  Atl.  447;  Dimmick  v.  Banning,  256 
Pa.  St.  295,  100  Atl.  871. 

Tennessee.  Bennett  v.  Mass.  Mutual 
Life  Ins.  Co.,  107  Tenn.  371,  64  S.  W. 
758. 


Virginia.  Virginia  Fire  &  Marine 
Ins.  Co.  v.  Goode,  95  Va.  762,  30  S.  E. 
370. 

West  Virginia.  Abrahams  v.  Swan, 
18  W.  Va.  274,  41  Am.  Rep.  692; 
Polino  v.  Keck,  80  W.  Va.  426,  92  S.  E. 
665. 

2  See  ch.  LX  as  to  estoppel  by  re- 
citals in  contracts  of  public  corpora- 
tions and  quasi-corporations. 

'Alabama.  Gravlee  v.  Lamkin,  120 
Ala.  210,  24  So.  756;  Harden  v.  Cun- 
ningham, 136  Ala.  263,  34  So.  26; 
Windham  v.  Hydrick,  197  Ala,  125,  72 
So.  403;  Williams  v.  Shows,  197  Ala. 
596,  73  So.  99. 

Arkansas.  National  Trust  &  Credit 
Co.  v.  Polk,  123  Ark.  24,  183  S.  W.  195; 
Prescott  &  Northwestern  Railroad  Co. 
v.  Davis,  126  Ark.  366,  191  S.  W.  210. 

California.  Jenne  v.  Burger,  120  Cal. 
444,  52  Pac.  706;  Carpenter  v.  Mark- 
ham,  172  Cal.  112,  155  Pac.  644. 

Colorado.  Colorado  School,  Land  Leas- 
ing &  Mining  Co.  v.  Ponick,  16  Colo. 
App.  478,  66  Pac.  458. 

Illinois.  Merchants'  Dispatch  Trans- 
portation Co.  v.  Furthman,  149  III. 
66,  41  Am.  St.  Rep.  265,  36  N.  E.624; 
McDonald  v.  Danahy,  196  111.  133,  63 
X.  E.  648;  Starkweather  v.  Maginnis, 
196  111.  274,  63  N.  E.  692. 

Indiana.  Henry  v.  Henry.  11  Ind. 
236,  71  Am.  Dec.  354;  Robison  v.  Wolf, 
27  Ind.  App.  683,  62  N.  E.  74. 

Iowa.  State  v.  Meier,  140  Ta.  540, 
118  N.  W.  792;  Butler  v.  Farmers' 
National  Bank,  173  la.  659,  155  N.  W. 
999. 

Kansas.  Missouri  Pacific  Ry.  v. 
Lovelace,  57  Kan.  195,  45  Pac.  590. 


97 


Offer  and  Acceptance 


§76 


admission,  it  is  not  a  contract4  An  instrument  which  acknowledges 
that  the  plaintiff  in  an  action  which  is  then  pending  has  no  cause 
of  action,  and  that  such  plaintiff  has  dismissed  such  action  in  con- 
sideration of  a  certain  sum  of  money  paid  by  defendant  to  plaintiff, 
is  a  receipt  and  not  a  contract.'  A  receipt  for  goods,6  such  as  a 
receipt  for  goods  issued  by  a  common  carrier,  is  not  contractual  in 
character;  and  the  carrier  may  show  that  such  receipt  was  issued 
by  mistake,7  and  that  such  goods  were  not  received  at  all,1  or  that 


Maryland.  Schneider,  v.  Martins, 
127  Md.  547,  96  Atl.  673. 

Massachusetts.  Wilkinson  v.  Scott, 
17  Mass.  249. 

Minnesota*  McCaffery  y.  Burkhardt, 
97  Minn.  1,  114  Am.  St.  Rep.  688,  105 
N.  W.  971. 

Montana.  Ilennessy  v.  Kennedy 
Furniture  Co.,  30  Mont.  264,  76  Pac. 
291. 

Nebraska.  Morse  v.  Rice,  36  Neb. 
212,  54  N.  W.  308. 

Hew  Jersey.  Kenny  v.  Kane,  50  N. 
J.  L.  562,  14  Atl.  597. 

New  York.  Smith  v.  Holland,  61 
N.  Y.  635;  Seeley  v.  Osborne,  220  N. 
Y.  416,  116  N.  E.  97. 

Oklahoma.  Robertson  v.  Van  de- 
venter,  51  Okla,  561.  152  Pac.  107; 
American  Home  Life  Insurance  Co.  v. 
Citizens'  State  Bank,  —  Okla.  — ,  L. 
R.  A.  1918B,  296,  168  Pac.  437;  Ameri- 
can National  Bank  v.  Funk,  —  Okla. 
— ,  172  Pa«.  1078;  Kuykondall  v. 
Lambert,  —  Okla.  — ,  173  Pac.  657. 

Pennsylvania.  Sargeant  v.  National 
Life  Insurance  Co.,  189  Pa.  St.  341,  41 
Atl.  351. 

Tennessee.  Kirk  pa  trick  v  Smith, 
29  Tenn.   (10  TTumph.)   188. 

Vermont.  Jones  v.  Campbell,  —  VI. 
— ,  L.  R.  A.  1918 A,  1056,  102  Atl.  102. 

Washington.  Joncs-Rosquist-Killen 
Co.  v.  Nelson,  98  Wash.  539,  167  Pac 
1130. 

West  Virginia.  Cushwa  v.  Improve- 
ment, Loan  &  Building  Association,  45 
W.  Va.  490,  32  S.  B.  259;  Polino  v. 
Keck.  80  W.  Va.  426,  92  S.  E.  665. 

Wisconsin.    Twohy  Mercantile  Co.  v. 


McDonald's  Estate,  108  Wis.  21,  83  N. 
W.  1107. 

4  Robertson  v.  Vandeventer,  51  Okla. 
561,  152  Pac.  107. 

B  State  v.  Meier,  140  la.  540,  118 
N".  W.  792. 

•  Anderson  v.  Portland  Flouring  Mills 
Co.,  37  Or.  483,  82  Am.  St.  Rep.  771, 
50  L.  R.  A.  235,  60  Pac.  839. 

1  United  States.  The  Lady  Franklin, 
75  U.  S.  (8  Wall.)  325,  19  L.  ed.  455; 
Planters'  Fertilizer  Mfg.  Co.  v.  Elder, 
101  Fed.  1001,  42  C.  C.  A.   130. 

Arkansas.  Prescott  &  Northwestern 
Ry.  Co.  v.  Davis,  126  Ark.  366,  191 
S.  W.  210. 

California.  Pereira  v.  Central  Pacific 
R.  Co.,  66  Cal.  92,  4  Pac.  988. 

Illinois.  Merchants'  Dispatch  Trans- 
portation Co.  v.  Furthmann,  149  III.  66, 
41  Am.  St.  Rep.  265,  36  N.  E.  624; 
Lake  Shore  &  Michigan  Southern  Ry. 
Co.  v.  National  Live  Stock  Bank,  178 
111.  506,  53  N.  E.  326. 

Iowa.  Chapin  v.  Chicago,  Milwaukee 
&  St.  Paul  Ry.  Co.,  79  la.  582,  44  N. 
W.  820. 

Massachusetts.  Blanchard  v.  Page, 
74  Mass.  (8  Gray)  281. 

Michigan.  Strong  v.  Grand  Trunk 
R.  Co..  15  Mich.  206,  93  Am.  Dec.  184. 

New  York.  Ellis  v.  Willard,  9  N.  Y. 
529;  Meyer  v.  Peck,  28  N.  Y.  590. 

Ohio.  Babcock  v.  May,  4  Ohio  335; 
Dean  v.  King,  22  0.  S.  118. 

South  Carolina.  Ferebee  v.  Atlantic 
Coast  Line  R.  Co.,  —  S.  Car.  — ,  95 
S.  E.  349. 

•  Grant  v.  Norway,  10  C.  B.  665; 
The  Lady  Franklin,  75  U.  S.  (8  Wall.) 
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the  quantity  actually  received  was  less  than  that  specified  in  the 
receipt;  or  that  the  condition  in  which  they  were  received  differ 
from  that  specified  in  the  receipt.9  On  the  same  principle  a  deposit 
slip  issued  by  a  bank,10  or  an  entry  in  a  pass-book,11  or  a  memoran- 
dum acknowledging  receipt  of  payment,12  or  reciting  the  applica- 
tion of  a  payment,13  are  none  of  them  contractual  in  character. 

The  existence  of  certain  facts  may  be  agreed  upon  as  the  basis 
of  the  contract;  or  to  be  more  exact,  the  parties  may  agree  not  to 
challenge  the  recital  of  the  existence  of  such  facts.  Pull  effect  will 
be  given  to  such  contractual  provision.14  If  the  carrier  agrees  to 
assume  the  risk  as  to  the  quantity  of  goods  shipped,  the  statement 
in  the  bill  of  lading  as  to  such  quantity  is  contractual.18 


325.  19  L.  ed.  455;  National  Bank  v. 
Chicago,  Burlington  &  Northern  R.  Co., 
44  Minn.  224,  20  Am.  St.  Ren.  566, 
9  L.  R.  A.  263,  46  N.  W.  342,  560. 

•  Ferebee  v.  Atlantic  Coast  Line  R. 
Co.,  —  S.  Car.  — ,  95  S.  E.  349. 

*•  Iowa.  Butler  v.  Farmers'  National 
Bank,  173  la.  659,  155  N.  W.  999. 

New  York.  First  National  Bank  v. 
Clark,  134  N.  Y.  368,  17  L.  R.  A.  580, 
32  N.  E.  38. 

Oklahoma.  American  Home  Life  In- 
surance Co.  v.  Citizens'  State  Bank,  — 
Okla.  — ,  L.  R.  A.  1918B,  296,  168 
Pac.  437;  American  National  Bank  v. 
Funk,  —  Okra.  — ,  172  Pac.  1078. 

Pennsylvania.  Pool  v.  White,  175 
Pa.  St.  459,  34  Atl.  801. 

South  Carolina.  Fort  v.  First 
National  Bank,  82  S.  Car.  427,  64  S.  E. 
405.  Apparently  contra,  see  Long  v. 
Straus,  107  Ind.  94,  57  Am.  Rep.  87, 
6  N.  E.  123,  7  N.  E.  763. 

11  Scotland.  Commercial  Bank  v. 
Rhind,  3  Macq.  H.  L.  Cas.  643. 

Alabama.  Anniston  National  Bank 
v.  Howell,  116  Ala.  375,  22  So.  471. 

Iowa.  Anderson  v.  Leverich,  70  la. 
741,  30  N.  W.  39. 

Kansas.  Talcott  v.  First  National 
Bank,  53  Kan.  480,  24  L.  R.  A.  737, 
36  Pac.  1066. 

Massachusetts.  Union  Bank  v. 
Knapp,  20  Mass.  (3  Pick.)  96,  15 
Am.  Dec.  181. 


Michigan.  *  Davis  v.  Lenawee  Co. 
Savings  Bank,  53  Mich.  163,  18  N.  W. 
629. 

Missouri.  Quattrochi  Bros.  v. 
Farmers'  &  Merchants'  Bank,  89  Mo. 
App.  500. 

New  York.  Mechanics'  &  Farmers' 
Bank  v.  Smith,  19  Johns.  (N.  Y.)  115. 

Contra:  Manhattan  Co.  v.  Lydig,  4 
Johns.  (N.  Y.)  377,  4  Am.  Dec.  289; 
Mann  Boudoir  Sleeping  Car  Co.  v. 
Dupre,  54  Fed.  646.  4  C.  C.  A.  540, 

21  L.  R.  A.  289;   Mulligan  v.  Smith. 
13  Colo.  App.  231,  57  Pac.  731. 

«  Alabama.  Williams  v.  Shows,  197 
Ala.  596,  73  So.  99. 

Illinois.    Rand  v.  Scofield,  43  HI.  167. 

Kentucky.  Foxworthy  v.  Adams, 
136  Ky.  403,  27  L.  R.  A.  (N.S.)  308, 
124  S.  W.  381. 

Michigan.  French  v.  Newberry,  124 
Mich.  147,  82  N.  W.  840. 

Minnesota.  McKinney  v.  Harvil,  36 
Minn.  18,  8  Am.  St.  Rep.  640,  35  N.  W. 
668;  McCaffery  v.  Burkhardt,  97  Minn. 
1,  114  Am.  St.  Rep.  688,  105  N.  W.  971. 

Oklahoma.  Robertson  v.  Vande- 
venter,  51  Okla.  561,  152  Pac.  107. 

13  National  Trust  &  Credit  Co.  v. 
Polk,  123  Ark.  24.  183  S.  W.  195. 

14  East  Sioux  Falls  Quarry  Co.  v. 
Wisconsin  Granite  Co.,  39  S.  D.  301, 
164  N.  W.  77. 

«  Rhodes  v.  Newhall,  126  N.  Y.  574, 

22  Am.  St  Rep.  859,  27  N.  E.  947. 
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An  instrument  may  be  in  part  a  recital  of  fact  and  in  part  a  con- 
tract upon  valuable  consideration  or  under  seal.  Each  part  of  such 
an  instrument  is  treated  in  accordance  with  its  inherent  nature, 
unaffected  by  the  other  part  thereof.16  If  an  instrument  acknowl- 
edges the  existence  of  a  debt  and  contains  a  promise  to  pay  such 
debt,  the  promise  is  contractual  in  character.17  The  contractual 
provisions  of  a  certificate  of  deposit  are  not  affected  by  the  fact 
that  a  part  of  such  instrument  is  a  receipt.18 

A  receipt  in  full  is  a  recital  of  fact  as  far  as  it  states  the  amount 
actually  due  or  the  amount  actually  paid.19  It  does  not  impose  a 
contractual  obligation  as  to  the  amount  actually  due,20  or  as  to  the 
amount  actually  paid.21 


r  _ 

*•  Georgia.  McElveen  v.  Southern  Ry. 
Co..  109  Ga.  249,  77  Am.  St.  Rep.  371, 
34  S.  E.  281. 

Indiana.  Louisville,  Evansville  & 
St.  Louis  R.  R.  Co.  v.  Wilson,  119  Ind. 
352,  4  L.  R.  A.  244,  21  N.  E.  341. 

Louisiana.  Sonia  Cotton-Oil  Co.  v. 
The  "Red  River,"  106  La.  42,  87  Am. 
St.  Rep.  293,  30  So.  303. 

Massachusetts.  Porter  v.  Ocean  S.  S. 
Co.,  223  Mass.  224,  111  X.  E.  864. 

Minnesota.  National  Bank  v. 
Chicago,  Burlington  &  Northern  R.  Co., 
44  Minn.  224,  20  Am.  St.  Rep.  566,  9 
L.  R.  A.  263,  46  N.  W.  342,  560; 
Thompson  v.  Thompson.  78  Minn.  379, 
81  N.  W.  204,  81  N.  W.  543. 

New  York.  Coon  v.  Knap,  8  N.  Y. 
402,  59  Am.  Dec.  502;  Van  Etten  v. 
Newton,  134  N.  Y.  143,  30  Am.  St. 
Rep.  630,  31  N.  E.  334. 

North  Dakota.  Knapp  v.  Minne- 
apolis, St.  Paul  &  Sault  Ste  Marie  Ry. 
Co.,  34  N.  D.  466,  159  N.  W.  81. 

Oklahoma.  Robertson  v.  Vande- 
venter,  51  Okla.  561,  152  Pnc.  107. 

Oregon.  Milos  v.  Covacevich,  40  Or. 
239.  66  Pac.  914. 

Pennsylvania.  Union  Storage  Co.  v. 
Speck,  194  Pa.  St.  126,  45  Atl.  48. 

Vermont.  Davis  v.  Central  Vermont 
R.  Co.,  66  Vt.  290,  44  Am.  St.  Rep. 
852,  29  Atl.  313. 

Wisconsin.  Kammermeyer  v.  Hilz, 
107  Wia.  101,  82  N.  W.  689. 

"Noyes  v.  Young,  32  Mont.  226,  79 
Pac  1063. 


ItBickley  v.  Commercial  Bank,  39 
S.  Car.  281,  39  Am.  St.  Rep.  721,  17 
S.  E.  977. 

W  United  States.  Fire  Insurance 
Association  v.  Wickham,  141  U.  S.  564, 
35  L.  ed.  860. 

Alabama.  Williams  v.  Shows,  197 
Ala.  596,  73  So.  99. 

Arkansas.  National  Trust  &  Credit 
Co.  v.  Polk,  123  Ark.  24,  183  S.  W.  195. 

California.  Jersey  Island  Dredging 
Co.  v.  Whitney,  149  Cal.  269,  86  Pnc. 
509,  691;  Carpenter  v.  Markham,  172 
Cal.   112,   155  Pac.  644. 

Iowa.  Mounce  v.  Kurtz,  101  la.  192, 
70  N.  W.  119;  Mcginnes  v.  McChesnoy, 
179  la.  563,  L.  R.  A.  1917E,  1060,  160 
N.  W.  50. 

Massachusetts.  Lait  v.  Sears,  226 
Mass.  119,  115  N.  E.  247. 

New  York.  Komp  v.  Raymond,  175 
N.  Y.  102,  67  N.  E.  113. 

Vermont.  Jones  v.  Campbell,  —  Vt. 
— ,  L.  R.  A.  1918A.  1056,  102  Atl.  102. 

Washington.  Allen  v.  Tacoma  Mill 
Co.,  18  Wash.  216,  51  Pac.  372. 

Wisconsin.  Twohy  Mercantile  Co.  v. 
McDonald's  Estate,  108  Wis.  21,  83 
N.  W.  1107. 

20  Williams  v.  Shows,  197  Ala.  596, 
73  So.  99;  Meginnes  v.  McChesney, 
179  la.  563,  L.  R.  A.  1917E,  1060, 
160  N.  W.  50;  Jones  v.  Campbell,  — 
Vt.  — ,  L.  R.  A.  1918A,  1056,  102  Atl. 
102. 

21  Lait  v.  Sears,  226  Mass.  119,  115 
N.  E.  247. 
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The  contractual  operation  and  effect  of  agreements  and  prom- 
ises contained  in  the  instrument  is  not  altered  by  the  fact  that  it 
contains  other  provisions  which  amount  to  recitals  of  fact.22  Ac- 
cordingly the  provision  for  releasing  the  debtor  from  further 
liability  is  to  be  regarded  as  contractual  in  character.23 

A  payment  by  A  of  a  certain  sum  which  he  declares  to  be  the 
balance  due  under  his  interpretation  of  the  account  between  the 
parties,  is  said  not  to  be  an  offer  of  compromise;  and  B's  act  in 
accepting  such  amount  is  therefore  not  an  acceptance  of  an  offer 
of  compromise.24 


§77.  Declarations  of  intention.  If  A  declares  to  B  that  A 
intends  to  act  in  a  certain  way,  such  declaration  of  intention  may 
be  so  worded  as  to  amount  to  a  promise  by  A  to  B  to  act  in  accord- 
ance with  such  declaration;  or  it  may  be  so  worded  as  to  amount 
merely  to  A's  statement  of  fact  as  to  his  present  intention,  and  B 
may  have  no  right  to  treat  such  declaration  as  a  promise.  Our 
nomenclature,  among  its  many  defects,  does  not  distinguish  be- 
tween these  types  of  declaration  of  intention.  A  declaration  of 
intention  to  act  in  a  certain  way,  which  does  not  show  that  the 
party  who  makes  such  declaration  promises  to  act  in  such  way,  or 
intends  to  incur  a  legal  liability  obliging  him  to  act  in  such  way, 


**  Jensen  v.  McConnell  Bros.,  31  Ida. 
87,  1G9  Pac.  292. 

23  United  States.  Green  v.  Chicago 
&  Northwestern  Ry.  Co.,  92  Fed.  873, 
35  C.  C.  A.  68. 

Connecticut.  Bull  v.  Bull,  43  Conn. 
455;  Allen  v.  Ruland,  79  Conn.  405, 
118  Am.  St.  Pep.   146.  65  Atl.  138. 

Illinois.     Clark  v.  Mallory,  185  I1L  . 
227,  56  X.  E.  1099. 

Iowa.  Mounee  v.  Kurtz,  101  la.  192, 
70  N.  W.  119. 

Kansas.  Milich  y.  Armour  Packing 
Co.,  60  Kan.  229,  56  Pac  1. 

Massachusetts.  Squires  v.  Amherst, 
145  Mass.  192,  13  N.  E.  609. 

Minnesota.  Morris  v.  St.  Paul  & 
Chicago  Ry.  Co.,  21  Minn.  91. 

New  Jersey.  Church  v.  Paterson  Ex- 
tension R.  Co.,  63  N.  J.  L.  470,  43 
Atl.  696. 


Ohio.  Jackson  v.  Ely,  57  O.  S.  450, 
49  N.  E.  792;  Cassilly  v.  Cassilly,  57 
O.  S.  582,  49  X.  E.  795;  Seeman  v. 
Ohio  Coal  Mining  Co.,  22  Ohio  C.  C. 
311,  12  Ohio  C.  D.  206. 

Rhode  Island.  Vaughan  y.  Mason, 
23  R.  I.  348,  50  Atl.  390. 

Washington.  Allen  v.  Tacoma  Mill 
Co.,  18  Wash.  216,  51  Pac.  372.    - 

Wisconsin.  Conant  v.  Kimball,  95 
Wis.  550,  70  N.  W.  74;  Jackowski  v. 
Illinois  Steel  Co.,  103  Wis.  448,  79  K. 
W.  757. 

Contra:  French  v.  Arnett,  15  Ind. 
App.  674,  44  N.  E.  551. 

MSociete  anonyme  pour  la  Fabrica- 
tion de  la  Soie  de  Chardonnet  v.  Loeb, 
239  Pa.  St.  264,  86  Atl.  798;  Dimmick 
y.  Banning,  256  Pa.  St.  295,  100  AtL 
871. 
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is  not  an  offer  which  can  be  accepted  so  as  to  make  a  contract.1 
A  declaration  that  no  contract  would  be  given  except  to  those  hav- 
ing contracts  already,  is  not  contractual ;  and  no  ground  for  relief 
exists  by  reason  of  the  omission  of  such  provision  from  the  formal 
written  contract  or  by  reason  of  the  letting  of  contracts  in  viola- 
tion of  such  clause.2  A  declaration  of  intention  to  recompense  one 
by  will  for  services  rendered;3  a  letter 'by  a  devisee  stating  that  he 
is  willing  that  another  devisee  should  keep"  the  land;4  a  statement 
by  a  father  to  a  prospective  suitor  of  his  daughter  that  he  would 
give  a  hundred  pounds  to  him  that  should  marry  his  daughter  with 
his  consent;5  a  statement  by  A  to  B  that  A  would ''/'favorably 
consider  an  application"  by  B  to  renew  an  existing  contract,  "if 
we  are  satisfied  with  you  as  a  customer;"  •  a  statement  made  before 
marriage  by  the  prospective  husband  to  the  effect  that  he  expected 
to  keep  control  of  certain  premises  as  a  home  for  their  joint  lives 
and  for  the  life  of  his  wife  if  she  survives  him ; T  a  statement  by  a 
lessor  of  a  gas  well  that  he  would  rather  reduce  the  rental  than 
have  the  well  pulled;8  a  city  ordinance,  for  the  protection  of  the 
city,  which  imposes  on  trustees  of  gas  works  the  obligation  of  pay- 
ing money  into  the  sinking  fund ; 9  a  vote  of  a  council  that  certain 


*  England.  Montreal  Gas  Co.  v. 
Vasey  (1900),  A.  C.  595;  Taddy  & 
Co.  v.  Sterious  &  Co.  (1904),  1  Ch. 
354,  73  L.  J.  Ch.  N.  S.  192,  52  Week. 
Rep.  152,  89  L.  T.  ST.  S.  628. 

United  States.  United  States  v. 
Milliken  Imprinting  Co.,  202  U.  S.  168, 
50  L.  ed.  9S0. 

California.  Pollock  v.  San  Diego, 
118  Cal.  593,  50  Pac  769. 

Iowa.  Slaughter  v.  McManigal.  138 
la,  643,  116  N.  W.  726. 

Massachusetts.  Wellington  v.  Ap~ 
thorp,  145  Mass.  69,  13  N.  E.  10; 
Ellis  v.  Block,  187  Mass.  408,  73 
N.  E.  475. 

Mississippi.  Illinois  Central  R.  R. 
v.  Gortikov,  90  Miss.  7S7,  122  Am. 
St.  Rep.  324,  14  L.  R.  A.  (N.S.)  464, 
45  So.  363. 

Nevada.  State  v.  Noyes,  25  Nev.  31, 
56  Pac.  946. 

2  United  States  v.  Milliken  Imprint- 
ing Co.,  202  U.  S.  168,  50  L.  ed.  98a 


*  Indiana.  Joyce  v.  Hamilton,  111 
Ind.  163,  12  N.  E.  294. 

Missouri.  Louder  v.  Hart.  52  Mo. 
App.  377. 

New  Jersey.  McTague  v.  Finnegan, 
54  N.  J.  Eq.  454.  35  Atl.  542. 

Pennsylvania.  Ulrich  v.  Arnold,  120 
Pa.  St.  170,  13  Atl.  831;  Miller's 
Estate,  136  Pa,  St.  239,  20  Atl.  796; 
Murphy  v.  Corrigan,  161  Pa.  St.  59, 
28  Atl.  947. 

South  Carolina.  Callum  v.  Rice,  35 
S.  Car.  551,  15  S.  E.  268. 

4  Patterson's  Appeal.  116  Pa.  St  8, 
11  Atl.  70. 

•  Weeks  v.  Tybald,  Xoy.  11. 

6  Montreal  Gas  Co.  v.  Vasey  (1900), 
A.  C.  595. 

7  Adams  v.  Adams,  17  Or.  247,  20 
Pac.  633. 

IMcClane  v.  People's  etc.  Co.,  178 
Pa.  St.  424,  35  Atl.  812. 

SBaily  y.  Philadelphia,  184  Pa.  St. 
594,  63  Am.  St.  Rep.  812,  39  L.  R.  A. 
837,  39  Atl.  494. 
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lots  owned  by  the  city  be  sold,  the  purchasers  being  required  to 
agree  to  build  houses  of  a  certain  value  on  such  lots  within  a  cer- 
tain time ; 10  an  ordinance  pa**ed  by  council  appropriating  funds 
and  employing  an  attorney,  which  is  vetoed  by  the  mayor ; ,!  a 
resolution  of  a  city  council  recommending  the  acceptance  of  an 
offer  concerning  the  dissolution  of  an  injunction ; 12  a  resolution  of 
a  board  authorizing  their;  .chairman  to  purchase  certain  land;13  a 
statute  forbidding  cQpqty  dourts  from  licensing  ferries  within  half 
a  mile  of  an  estdftlidtad  ferry ; M  are  none  of  them  offers  and  can 
not  be  se  •A&oejJted  as  to  become  agreements.11  Negotiations  had 
Iteea  begun  ^between  A,  an  employer,  and  B,  an  employe,  with  ref  er- 
ince-"<to  B's  taking  stock  in  a  corporation  which  was  to  be  formed 
lb  take  over  A's  business,  and  to  act  as  selling  agent;  and  subse- 
quently A  wrote  to  B,  "We  want  to  syndicate  our  plants,  but  can 
not  do  it  as  long  as  those  overdue  accounts  are  unpaid.  We  can 
both  make  some  money  if  you  attend  to  this  matter  quickly.  Let 
me  hear  from  you."  It  was  held  that  such  letter,  together  with  the 
previous  negotiations,  did  not  amount  to  an  offer  which  B  could 
accept  so  as  to  make  a  binding  contract.16  A  statement  by  a  mili- 
tary officer  that  the  government  would  probably  give  a  reward  for 
the  return  of  'certain  Indians  is  not  an  offer.17  A  mere  declaration 
of  non-liability  in  a  railroad  ticket  not  purporting  to  be  a  part  of 
the  contract  of  transportation  is  not  treated  as  a  term  thereof.11 
A  provision  in  a  railway  ticket  which  purports  to  be  a  caution  to 
the  passenger  to  pay  the  fare  to  the  conductor  in  accordance  with 
the  conductor's  demands  whenever  there  may  be  any  difference  of 
opinion  between  the  passenger  and  conductor,  and  to  report  to  the 
general  office  of  the  railway,  is  not  a  contractual  provision ;  and  it 
does  not  prevent  the  passenger  from  recovering  the  actual  and  also 


10  Ball  v.  Nashua,  61  N.  H.  403. 
(At  least  a  purchaser  can  not  en- 
force such  contract  specifically.) 

It  It  can  not  be  considered  a  reso- 
lution for  employment  alone,  and  hence 
not  subject  to  veto:  Pollock  v.  San 
Diego,  118  Cal.  593,  50  Pac.  769. 

12  State  v.  Noyes,  25  Nev.  31,  56 
Pac.  946. 

13  Madden  v.  Boston,  177  Mass.  350, 
58  N.  E.  1024.  To  the  same  effect 
see  Sears  v.  Ry.,  152  Mass.  151,  9  L. 
B.  A.  117,  25  N.  E.  98. 


14  Wheeling  etc.  Co.  v.  Bridge  Co., 
138  U.  S.  287,  34  L.  ed.  967  [affirming. 
34  W.  Va.  155,  11  S.  E.  1009,  on  other 
grounds]. 

11  See  §§  75  et  seq. 

18  Ellis  v.  Block,  187  Mass.  408,  73 
N.  E.  475. 

"Legare  v.  United  States,  24  Ct 
CI.  513. 

II  Kansas  etc.  H.  R.  v.  Rodebaugh, 
38  Kan.  45,  5  Am.  St.  Rep.  715,  15 
Pac.  899.  For  the  effect  of  such  pro- 
visions when  purporting  to  be  con- 
tractual, see  ch.  XVIII. 
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exemplary  damages  if  he  is  expelled  from  the  train  wrongfully.11 
Rules  made  by  an  employer  which  are  not  assented  to  by  his  em- 
ploye, either  by  words  or  conduct,  do  not  become  a  part  of  the 
contract  of  employment.20  A  label  or  notice  which  is  attached  to 
certain  goods  by  a  manufacturer  to  the  effect  that  acceptance  of 
the  goods  will  be  regarded  as  a  contract  between  such  manu- 
facturer and  such  purchaser  to  the  effect  that  the  purchaser  will 
not  retail  the  goods  below  a  certain  fixed  price,  and  that  if  a  retail 
dealer  buys  from  a  wholesale  dealer,,  the  wholesale  dealer  shall  be 
regarded  as  the  agent  of  the  manufacturer,  is  not  an  offer  to  the 
retailer  of  such  a  sort  that  the  retailer  is  bound  by  its  terms  if  he 
purchases  such  goods  with  notice.21  A  statement  by  a  debtor  who 
is  paying  a  part  of  the  amount  claimed  by  the  creditor  to  be  due, 
to  the  effect  that  he  owes  only  the  amount  thus  paid  and  will  not 
pay  anything  more,  is  not  an  offer  of  compromise.22  A  statement 
by  one  to  wThom  an  offer  has  been  made  that  he  "can  close"  if  a 
certain  time  concession  is  given,  is  not  an  offer  to  enter  into  such 
contract  as  modified  by  such  time  concession ;  and  accordingly  it 
can  not  be  accepted  by  the  other  party,  although  such  time  con- 
cession is  granted.23  A  statement  by  one  of  several  tenants  in 
common  that  he  is  willing  to  sell  the  land  if  the  other  tenants  in 
common  will  consent,  is  not  equivalent  to  an  offer  on  his  part  to 
sell  his  undivided  interest.24  On  the  other  hand,  a  promise  of  a 
marriage  settlement  can  not  be  said,  as  a  matter  of  law,  to  be 
gratuitous  or  a  mere  declaration  of  intention.28 

A  communication  between  principal  and  agent,  not  intended  on 
its  face  as  an  offer  to  a  third  person  to  enter  into  legal  relations 
with  him,  can  not  be  accepted  by  him  on  learning  of  its  existence, 
so  as  to  become  an  agreement.26    Furthermore,  in  cases  of  this  sort, 


19  Illinois  Central  R.  R.  v.  Gortikov, 
«0  Miss.  787,  122  Am.  St.  Rep.  324, 
14  L.  R.  A.   (N.S.)   464,  45  So.  363. 

2*  Matthews  v.  Industrial  Lumber 
Co.,  91  S.  Car.  568,  45  L.  R.  A.  (N.S.) 
644,  75  S.  E.  170. 

*lTaddy  &  Co.  v.  Sterious  &  Co. 
(1904),  1  Ch.  354,  73  L.  J.  Ch.  N.  S. 
191,  52  Week.  Rep.  152,  89  L.  T.  N.  S. 
628.  See  also,  Straus  v.  Victor  Talk- 
ing Machine  Co.,  243  U.  S.  490,  61  L. 
ed.  866;  Motion  Picture  Patents  Co.  v. 
Universal  Film  Mfg.  Co.,  243  U.  S.  502, 
61  L.  ed.  871;  Boston  Store  v.  Ameri- 


can Grnphaphone  Co.,  246  U.  S.  8,  62 
L.  ed.  551. 

MCrilly  v.  Ruyle,  87  Neb.  367,  127 
N.  W.  251.  See  also,  Sampson  v. 
Northwestern  Nat.  Life  Ins.  .Co.,  85 
Neb.  319,  123  N.  W.  302. 

23  Rankin  v.  Collins,  40  D.  C.  App. 
211. 

24  Barthel  v.  Engle,  261  Mo.  307,  168 
S.  W.  1154. 

28  De  Cicco  v.  Schweizer,  221  N.  Y. 
431,  117  N.  E.  807. 

2«CorIey  v.  Ehlers,  09  Kan.  748,  163 
Pac.  140;  Potter  v.  Hollister,  45  N.  J. 
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the  declaration  of  intention  has  usually  not  been  communicated  by 
the  offeror  to  the  offeree.27 

§  78*  Declarations  of  desire  or  hope.  An  expression  of  desire  or 
hope  is  not  of  itself  an  offer  which  will  become  a  contract  upon 
acceptance  by  the  adversary  party.1  A  statement  by  an  owner  of 
a  building  as  to  the  time  at  which  the  owner  hopes  the  building 
will  be  completed,  is  not  an  offer  which  makes  such  time  or  per- 
formance a  term  of  the  contract ;  and  the  statement  by  the  builder 
that  the  building  could  be  completed  in  such  time,  does  not,  there- 
fore, amount  to  an  acceptance.2  Statements  which  show  a  desire 
for  the  success  of  the  party  to  whom  they  are  made  in  transactions 
upon  which  he  is  about  to  enter,  do  not  amount  to  offers  in  con- 
sideration of  his  entering  upon  such  transaction.2  A,  a  contractor, 
had  agreed  as  a  part  of  his  contract  with  B,  a  municipal  corpora- 
tion, to  indemnify  it  against  liability  for  injuries  caused  by  his 
negligence.  X  brought  an  action  against  B  for  injuries  thus 
caused ;  and  A  refused  to  take  part  in  such  action.  Judgment  was 
recovered  against  B,  and  B's  attorney  notified  A  that  B  would 
appeal,  whereupon  A  replied  that  "he  hoped  the  city  would  win." 
Such  expression  of  interest  on  A's  part  was  held  not  to  be  equiva- 
lent to  a  fraud  or  request  which  would  entitle  the  city  to  recover 
the  expenses  of  such  appeal  from  A.4 

§  79.  Intent  to  assume  liability.  An  offer  which,  upon  accept- 
ance, becomes  a  contract,  can  not  be  made  by  words  or  acts  which 
do  not  show  an  intent  to  assume  liability.1  A's  act  in  placing  his 
child  in  the  custody  of  another  does  not  amount  to  a  contract,  by 


Eq.  508,  18  Atl.  204.    Compare  with  the 
similar  principle  as  to  acceptance  in 
§§  152  et  seq.;  Stengel  v.  Sergeant,  74 
N.  J.  Eq.  20,  68  Atl.  1100. 
27  See  §§  109  et  seq. 

1  Bolter  v.  Kozlowski,  211  HI.  70,  71 
N.  E.  858;  Murphy  v.  City  of  Yonkers, 
213  N.  Y.  124,  L.  R.  A.  1915F,  598,  107 
N.  E.  267. 

2  Bolter  v.  Kozlowski,  211  111.  79,  71 
N.  E.  858. 

3  Murphy  v.  City  of  Yonkers,  213 
N.  Y.  124,  L.  R.  A.  1915F,  598,  107  N. 
E.  267. 


4  Murphy  v.  City  of  Yonkers,  213 
N.  Y.  124,  L.  R.  A.  1915F,  598,  107 
N.  E.  267. 

1  Michigan.  Keller  v.  Holdennan,  11 
Mich.  248,  83  Am.  Dec.  737. 

Nevada.  Wolfe  v.  Humboldt  County, 
36  Nev.  26,  45  L.  R.  A.  (N.S.)  762, 
131  Pac.  964. 

Pennsylvania.  Theiss  v.  Weiss,  166 
Pa.  St.  9,  31  Atl.  63. 

Wisconsin.  Hicks  Printing  Co.  ▼. 
Wisconsin  Central  Ry.,  138  Wis.  584, 
120  N.  W.  512. 

Vermont  Brice  v.  Bishop,  43  Vt. 
159. 
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which.  A  renounces  the  custody  of  such  child.2  A  payment  which 
is  made  before  any  dispute  between  the  parties  has  arisen,  can  not 
subsequently  be  treated  as  an  offer  of  a  compromise.3  Payment  of 
certain  items  not  in  dispute  is  not  accord  and  satisfaction  as  to 
items  in  dispute,  since  no  agreement  exists.4  The  acceptance  and 
use  of  a  check  which  is  intended  to  cover  an  undisputed  item,  can 
not  after  such  acceptance  and  use  be  treated  as  an  acceptance  of 
an  offer  for  the  compromise  of  an  entire  claim.8  If  A  signs  a 
written  instrument  which  purports  to  be  a  contract  between  B  and 
C,  and  which  does  not  purport  to  be  an  offer  by  A  or  to  A,  such 
signature  does  not  make  A  a  party  to  such  contract.* 

At  the  same  time,  intention  to  assume  liability  may  appear  from 
the  contract  taken  as  a  whole.  If  a  bank  has  refused  to  renew  a 
note  of  a  corporation  without  a  guaranty,  and  the  president  of  the 
corporation  sends  a  telegram,  which  is  to  be  communicated  to  the 
bank,  saying:  "I  will  arrange  things  satisfactory  to  them  on  my 
return,"  and  asking  for  a  renewal,  such  telegram  is  an  offer  impos- 
ing personal  liability  upon  the  sender.7  A  written  statement  by  the 
agent  of  dealers  in  furs,  to  the  effect  that  he  would  take  up  goods 
but  only  "this  section"  goods  at  certain  specified  prices  up  to 
February  first,  of  a  certain  year,  is  an  offer  to  purchase  such  goods 
at  such  prices,  and  may  be  accepted  during  such  period.1 

§80.  Offers  in  jest.  An  offer  made  in  jest  and  known  to  be 
made  in  jest  by  the  party  accepting  it,  can  not  b,e  the  basis  of  any 
legal  liability.1  Thus  a  marriage  ceremony  intended  by  both  parties 
as  a  jest,2  or  the  giving  of  a  check  for  three  hundred  dollars  for  a 
watch  worth  fifteen,  both  parties  intending  the  transaction  as  a 
joke  and  neither  intending  a  sale  of  the  watch,9  or  a  promise  to 


2  State,  ex  rel.f  y.  Steel,  121  La.  215, 
10  L.  R.  A.  (N.S.)  1004,  46  So.  215. 

J  Hicks  Printing  Co.  v.  Wisconsin 
Central  Ry.,  1*8  Wis.  584,  120  N.  W. 
512. 

4  Wolfe  v.  Humboldt  County,  36  Nev. 
26,  45  L.  R.  A.  (N.S.)  762,  131  Pac 
964. 

•  Proctor  v.  Hobart  M.  Cable  Co.,  145 
Mich.  503,  108  N.  W.  992. 

•  Shriner  v.  Craft,  166  Ala.  146,  28 
L.  R.  A.  (N.S.)  450,  51  So.  884. 

7  Exchange  National  Bank  v.  Pant- 
ages,  74  Wash.  481,  46  L.  R.  A.  (N.S.) 
484,  133  Pac.  1025. 


BAbrohams  v.  Revillon  Freres,  129 
Wis.  235,  107  N.  W.  656. 

1  Australia.  Nyulasy  v.  Rowan,  17 
Vict  L.  R.  663. 

Michigan.  Keller  v.  Ilolderman,  11 
Mich.  248,  83  Am.  Dec.   737. 

New  Jersey.  McClurg  v.  Terry,  21 
N.  J.  Eq.  225. 

Pennsylvania.  Theiss  v.  Weiss,  166 
Pa.  St.  9,  31  Atl.  63. 

Vermont.  Bruce  v.  Bishop,  43  Vt. 
159. 

*  McClurg  v.  Terry,  21  N.  J.  Eq.  225. 

3  Keller  v.  Holderman,  11  Mich.  248, 
83  Am.  Dec.  737  (though  the  watch 
was  not  returned  until  the  trial). 
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pay  forty  dollars  for  a  cow  which  was  worth  less  than  fifteen  dol- 
lars, if  known  to  the  offeree  to  be  intended  as  a  joke,4  or  a  promise 
to  sell  twenty  thousand  barrels  of  flour  considerably  below  the 
market  price,  if  made  by  a. small  retail  dealer  without  the  means  to 
perform  such  contract,  and  if  such  transaction  was  intended  as  a 
mere  " bluff,"  and  known  to  the  adversary  party  to  be  thus 
intended,8  are  without  legal  effect. 

However,  both  parties  must  understand  such  a  joke.  An  offer 
made  in  jest  is  enforceable  by  one  who  accepts  it  bona  fide  as  a 
serious  proposition.8  If  A  agrees  to  buy  B's  stock  at  a  certain  price 
-within  a  certain  time,  and  B  accepts  such  offer,  believing  that  A  is 
in  earnest,  the  fact  that  A  makes  such  offer  as  a  jest,  does  not 
relieve  him  from  liability.7  A  made  an  offer  to  B,  his  sister-in-law. 
who  had  been  working  for  him  for  five  years,  to  the  effect  that  after 
she  had  worked  for  him  ten  years,  he  would  give  her  a  thousand 
dollars,  and  that  when  she  married  he  would  give  her  one  thousand 
dollars  and  a  five-hundred-dollar  diamond  ring.  B  accepted  such 
offer  and  continued  her  work  in  her  brother-in-law's  house  and  in 
his  store.  Subsequently,  A  ordered  B  to  leave  his  house  because  of 
a  quarrel,  which  A  had  had  with  his  wife,  who  was  B's  sister;  and 
B  sued  to  recover  reasonable  compensation  for  the  work  which  she 
had  done.  A's  defense  was  that  he  was  jesting  when  he  made  such 
offer.  It  was  held  that  if  B  accepted  such  offer  in  good  faith,  and 
rendered  services  thereunder,  she  could  recover.8 

A  question  which  is  apparently  left  open  in  the  adjudicated  cases 
is  the  effect  of  an  offer  which  the  offeror  intends  as  a  joke,  and 
which  an  ordinarily  reasonable  and  prudent  man  would  under- 
stand to  be  a  joke,  and  which  the  offeror  believes  is  accepted 
as  a  joke,  but  which  the  offeree  in  question  believes  to  be  a 
serious  offer,  and  which  he  accepts  as  such.  The  cases  which 
have  been  cited  apparently  make  the  bona  fide  belief  of  the  offeree 
the  decisive  test  without  considering  whether  an  ordinarily  reason- 
able and  prudent  man  would  have  taken  such  offer  seriously.  In 
most  of  the  cases,  however,  in  which  the  offeror  was  held  by  an 
offer  made  in  jest,  there  was  nothing  tending  to  show  that  the 
offeree  was  not  an  ordinarily  reasonable  and  prudent  person;  and 

«  Brace  v.  Bishop,  43  Vt.  161.  Plate  v    Durst.  42  W.  Va.  63.  32  L. 

B  Theiaa  v.  Weiss,  166  Pa.  St.  9,  31      R.  A.  404,  24  S.  E.  580. 
Atl.  63.  JXynlasy  v.  Rowan,  17  Vict.  L.  XL 

•  Theiss  v.  Weiss,  166  Pa.  St.  9,  31      663. 
Atl.  63;  Bruce  v.  Bishop,  43  Vt.  161:  I  Plate  v.  Durst,  42  W.  Va,  63,  32 

L.  R.  A.  404,  24  S.  E.  580. 
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accordingly  rules  which  were  laid  down  with  reference  to  the 
particular  offeree  might  have  been  intended  to  apply  to  a  reason- 
able and  prudent  man.  It  is  possible  that  in  one  case  the  offeree 
was  rather  more  susceptible  than  usual,  to  the  practical  joking  of 
the  offeror;  but  in  that  case  the  offeror  also  seems  to  have  known 
and  taken  advantage  of  his  extreme  susceptibility,  and  the  real 
question  was  said  to  be  whether  the  offeree  knew  that  the  offer  was 
a  joke.1 

§  81.  Offers  under  mental  agitation.  The  same  principles  which 
apply  to  offers  made  in  jest  apply  also  to  declarations  or  offers 
which  are  made  under  great  mental  excitement  or  anger,  which  are 
not  really  intended  by  the  offeror,  and  which  are  known  to  the 
offeree  not  to  be  intended  as  serious  offers.1  A,  whose  son  had  been 
murdered,  declared  in  great  distress  that  he  would  give  two  hun- 
dred dollars  to  anyone  who  would  arrest  the  criminal.  One  of 
those  present  said  that  he  did  not  want  A's  money;  and  A  replied 
that  he  did  not  mean  it  for  him.  It  was  held  that  such  statement 
was  to  be  regarded  as  a  strong  expression  of  feeling  and  not  as  an 
offer;  and  that  if  a  third  person,  on  hearing  of  such  statement, 
arrested  the  criminal,  he  could  not  recover.2  A's  harness,  which 
was  worth  about  fifteen  dollars,  had  been  stolen,  and  A  in  rage 
declared  that  he  would  give  one  hundred  dollars  to  any  person  who 
could  find  the  thief,  and  one  hundred  dollars  to  the  lawyer  who 
would  prosecute  him.  It  was  held  that  since  such  declarations 
were  made  by  A  while  in  a  state  of  mental  excitement  and  anger, 
they  could  not  be  regarded  as  serious  offers.8 

§82.  Simulated  or  sham  offers.  Offers  in  outward  form  are 
often  made,  but  the  real  understanding  of  the  offeror  and  of  the 
offeree  is  that  no  contract  is  to  be  entered  into  by  such  transaction. 
It  is  intended,  as  between  certain  or  all  of  the  parties  thereto,  to  be 
a  mere  form,  and  never  to  take  effect  under  any  circumstances. 
Such  a  simulated  contract  has  no  legal  effect.  It  creates  no  rights 
and  imposes  no  duties.1    If  A,  B  and  C  enter  into  a  contract  by 

•  Bruce  v.  Bishop,  43  Vt.  161.  accordingly  such  arrest  was  not  a  con- 

tHiggins  v.  Lossig,  49  111.  App.  459;  sideration   for  such  offer.     See   §§  5S5 

Stamper    v.    Temple,     25     Tenn.     (6  and  586]. 

Hump.)   113.  SHiggins  v.  Lossig,  48  Til.  App.  459. 

2  Stamper  v.   Temple,   25   Tenn.    (6  1  United  States.  Olmstead  v.  Michels, 

Hump.)    113.     [The  person  who  made  36  Fed.  455  [sub  nomine,  Olmstead  v. 

the    arrest    was    an    officer    who   was  Michaels,  1LRA.  840J. 

legally  bound  to  make  such  arrest,  and 
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which  A  and  B  are  to  retire  from  the  business  in  which  all  were 
engaged,  and  as  between  A  and  C  it  was  agreed  that  such  contract 
should  have  no  effect,  but  it  was  entered  into  solely  for  the  pur- 
pose of  inducing  B  to  believe  that  A  was  also  retiring  from  such 
business,  such  simulated  contract  is  inoperative  as  between  A  and 
C.2  A  written  contract  of  sale,  which  was  not  intended  by  the 
parties  as  an  actual  obligation,  but  which  was  entered  into  in 
order  that  the  vendor  might  mislead  the  monopoly  from  whom  he 
had  purchased  goods  as  to  the  price  at  which  he  was  selling  such 
goods,  has  no  legal  effect.8  A  contract  for  the  sale  of  realty  may  be 
shown  not  to  have  been  intended  by  the  parties  as  an  actual  obliga- 
tion, but  to  have  been  entered  into  "for  selling  purposes  only.,,4 
A  written  contract  of  sale  may  be  shown  to  be  really  intended  as 
a  gift;  and  the  consideration  may  be  shown  to  have  been  inserted 
to  avoid  bad  feeling  on  the  part  of  the  grantor's  children  other 
than  the  grantee.1  A  mortgage  given  for  the  same  purpose,  is  not 
operative.1  It  may  be  shown  that  a  written  contract  which  fixes 
compensation  for  collecting  a  claim  was  never  intended  to  take 
effect,  but  that  it  was  signed  to  avoid  the  debtor's  disinclination 
to  pay  the  debt  so  that  any  of  the  proceeds  should  go  "to  enrich  the 
creditor.7  Where  A  had  signed  a  contract  agreeing  to  take  a  cer- 
tain amount  of  street-car  advertising  from  B  at  certain  rates,  and 
had  delivered  it  to  B's  agent,  A  could  show  in  an  action  on  the 
contract  that  the  real  contract  was  an  oral  agreement  for  a  less 
amount  at  a  lower  rate,  and  that  A  signed  the  written  contract 
merely  to  enable  B  to  show  A's  order  to  other  prospective  cus- 
tomers, and  yet  conceal  the  fact  that  B  had  been  given  an  espe- 
cially low  rate.1 

If  a  written  instrument  is  executed  after  an  oral  contract  is 
entered  into,  and  it  is  not  intended  by  the  parties  to  be  a  substitute 


Maryland.  Birely  v.  Dodson,  107 
JVfd.  220,  68  Atl.  48S. 

Michigan.  Woodard  v.  Walker,  102 
Mich.  188,  158  N.  W.  846. 

Nebraska.  Coffman  v.  Malone,  08  Neb. 
810,  L.  R.  A.  1017B,  258,  154  N.  W. 
726. 

Hew  Jersey.  Oak  Ridge  Co.  v.  Toole, 
82  N.  J.  Eq.  541,  88  Atl.  S27. 

Wisconsin.  Lepley  v.  Anderson,  142 
Wis.  668,  33  L.  R.  A.  (N.S.)  836,  125 
N.  W.  433. 

2Coman  v.  Maloneff,  08  Neb.  819, 
L.  R.  A.  1017B.  258.  154  N.  W  726. 


3  Birely  v.  Dodson,  107  Md.  220,  68 
Atl.  488. 

4  Oak  Ridge  Co.  v.  Toole,  82  N.  J. 
Eq.  541,  88  Atl.  827. 

■  Woodward  v.  Walker,  102  Mich. 
188,  158  N.  W.  846. 

•  Church  v.  Case,  110  Mich.  621,  68 
N.   W.    424. 

7  Lepley  v.  Anderson,  142  Wis.  668, 
33  L.  R.  A.  (N.S.)  836,  125  X.  W.  433. 

•  Southern  Street  Ry.  Advertising 
Co.,  v.  Metropole  Shoe  Mfg.  Co.,  91 
Md.  61,  46  Atl  513. 
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therefor,  the  right  of  the  parties  to  the  instrument  to  show  that 
such  written  instrument  was  not  intended  to  take  effect,  is  clearer 
than  in  the  case  in  which  there  is  no  prior  valid  oral  contract.9  If 
an  oral  contract  of  sale  is  entered  into  between  the  parties,  the  sub- 
sequent execution  of  a  blank  form  of  a  written  contract  which  con- 
tains terms  different  from  the  oral  agreement  and  which  is  not 
intended  by  the  parties  as  a.  substitute  therefor,  does  not  operate 
as  a  new  contract.10  If  A  and  B  enter  into  a  written  contract  and 
sometime  thereafter,  at  B's  request,  A  gives  to  him  a  written 
memorandum  setting  forth  different  terms  from  those  agreed  upon 
in  order  that  B  may  show  such  memorandum  to  his  banker,  the 
existence  of  such  memorandum  does  not  prevent  oral  evidence  of 
the  actual  contract.11  The  general  principle  that  simulated  con- 
tracts impose  no  legal  duty  is  clear.  The  difficulties  arise  out  of 
the  application  of  the  parol  evidence  rule  to  written  contracts.12 
The  weight  of  authority  is  in  favor  of  the  proposition  that  such 
instrument  never  had  any  legal  effect  and  that  extrinsic  evidence 
is  admissible  to  prove  that  fact.13  In  Some  jurisdictions,  however, 
it  is  held  that  extrinsic  evidence  of  this  sort  is  inadmissible,  and 
that  if  a  simulated  contract  is  reduced  to  writing,  neither  party 
thereto  can  attack  its  validity.14  Besides  the  parol  evidence  rule, 
it  has  been  suggested  that  the  instrument  was  intended  as  a  fraud 
upon  third  persons  and  that  for  this  reason  the  parties  ought  not 
to  be  allowed  to  set  up  their  fraud.18  A  contract  of  agency  between 
A  and  B,  in  which  B's  compensation  is  fixed,  can  not  under  this 
theory  be  shown  to  have  been  intended  as  a  simulated  contract  for 
the  purpose  of  deceiving  A's  other  agents  and  of  making  them 
believe  that  they  were  receiving  as  great  a  compensation  as  B.18 
If  A  and  B  enter  into  a  contract  by  which  A  is  to  secure  land  for 
B  from  the  United  States  Government  for  a  certain  sum,  and  by 
which  the  receipt  of  a  part  of  such  sum  is  recited  and  A  agrees  to 
repay  such  amount  if  he  can  not  secure  title,  and  B  has  paid  such 


•  Boucnet  v.  Oregon  Motor  Car  Co., 
78  Or.  230,  152  Pac.  8S8;  Tn  re  Crim'a 
Estate,  89  Wash.  395,  154  Pac.  811. 

lORittenhouse-Winterson  Auto  Co.  v. 
Kisaner,  129  Md.  102,  98  Atl.  361; 
Bouchet  v.  Oregon  Motor  Car  Co.,  78 
Or.  230,  152  Pac.  888. 

11  Tn  re  Crim'g  Estate,  89  Wash.  395, 
154  Pac.  811. 

11  See  11029; 


13  See  ch.  LXTX. 

14  Graham  v.  Savage,  110  Minn.  510, 
13P  Am.  St.  Hop.  527,  19  Am.  &  Eng, 
Ann.  Cas.  1022,  126  N.  W.  394. 

15  Graham  v.  Savage,  110  Minn.  510, 
136  Am.  St.  Rep.  527,  19  Am.  &  Eng. 
Ann.  Cas.  1022,  126  N.  W.  394. 

W  Graham  v.  Savage,  110  Minn.  510, 
136  Am.  St.  Rep.  527,  19  Am.  &  Eng. 
Ann.  Caa.  1022,  126  N.  W.  394. 
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amount  in  part  in  cash  and  in  part  in  services  in  securing  other 
locators,  A  can  not,  in  an  action  by  A,  to  recover  such  amount  on 
failure  of  A  to  secure  such  title,  show  that  such  contract  was  not 
intended  to  take  effect  as  between  A  and  B,  and  that  the  real  pur- 
pose was  to  defraud  third  persons  by  making  them  believe  that  A 
had  paid  cash.17  Such  a  contract  may  be  upheld  if  it  would  violate 
the  established  policy  of  the  state  to. enforce  the  transaction  in  the 
form  in  which  it  would  stand  if  such  contract  were  not  enforced.11 

§  83.  Undisclosed  terms  and  mental  reservations.  The  nature, 
effect,  and  meaning  of  the  offer  depend  upon  the  meaning  which  an 
ordinarily  reasonable  man  would  attach  to  the  words  and  to  the 
outward  acts  of  the  parties,  assuming  that  he  did  not  know  that 
the  real  intention  was  contrary,  which  is  thus  expressed.1  The  inten- 
tion is  thus  a  standardized  intention ;  and  while  the  courts  say  that 
it  is  the  intention  of  the  ordinarily  reasonable  man,  it  usually  is 
the  intention  which  the  court  itself  would  attach  to  such  words  and 
acts.  On  the  one  hand,  the  court  will  not  consider  the  actual 
intention  of  the  offeror  if  such  intention  differs  from  the  standard- 
ized intention  of  the  ordinarily  reasonable  man  as  inferred  from 
the  words  and  acts  of  the  oil eror.2  If  a  railway  publishes  freight 
rates  under  statutory  authority,  it  is  bound  by  the  rates  as  pub- 
lished, although  such  railway  did  not  intend  that  such  rates  should 
apply  to  transportation  which  did  not  go  beyond  the  limits  of  the 
city  in  which  such  transportation  was  begun;  and  the  published 


"Hunter  v.  Byron,  92  Wash.  469, 
159  Pac.  703. 

It  Grand  Isle  v.  Kinney,  70  Vt.  381, 
41  Atl.  130. 

1 1ndiana.  Sullivan  v.  Phillips,  178 
Ind.  164,  98  N.  E.  868. 

Iowa.  Patton  v.  Arney,  95  la.  664, 
64  N.  W.  635. 

Kentucky.  Crescent  Coal  Co.  v. 
Louisville  &  N.  R.  Co.,  143  Ky.  73,  33 
L.  R.  A.  (N.S.)  442,  135  S.  W.  768. 

Massachusetts.  Fa  mum  v.  Whitman, 
187  Mass.  381,  73  N.  E.  473. 

Michigan.  Mishwaka  Woolen  Mfg. 
Co.  v.  Stanton,  188  Mich.  237,  L.  R.  A. 
1917B,  651,  154  X.  W.  48. 

Missouri.  Embry  v.  Hargadine,  Mc- 
Kittrick  Dry  Goods  Co.,  127  Mo.  App. 
383,  105  S.  W.  777. 


New  Hampshire.  Woburn  Nat.  Bank 
v.  Woods,  77  N.  H.  172,  89  Atl.  491. 

Oregon*  Stamm  v.  Wood,  86  Or.  174, 
168  Pac.  69. 

Pennsylvania.  Burrill  v.  Dollar  Sav- 
ings Bank,  92  Pa.  St.  134,  37  Am.  Rep. 
669. 

Vermont.  Gunnison  v.  Bancroft,  11 
Vt  490;  Rowell  v.  Lewis'  Estate,  72  Vt. 
163,  47  Atl.  783;  Taplin  v.  Clark,  89 
Vt.  226,  95  Atl.  491;  Pocket  v.  Almon, 
90  Vt.  10,  96  Atl.  421. 

*  Cochran  v.  Zachery,  137  la.  585, 
16  L.  R.  A.  (N.S.)  235,  115  K.  W.  486; 
Crescent  Coal  Co.  v.  Louisville  &  N.  R. 
Co.,  143  Ky.  73,  33  L.  R.  A.  (N.S.) 
442,  135  S.  W.  768;  Taplin  v.  Clark, 
89  Vt.  226,  95  Atl.  491. 
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rates  and  not  the  secret  intention  will  control.8  The  liability  of 
the  promisor  under  a  contract  does  not  depend  upon  the  meaning 
which  the  offeree  actually  attached  to  the  offer,  but  upon  the  mean- 
ing which  the  offeree  as  a  reasonable  man  had  a  right  to  attach  to 
the  offer.4  If  A,  who  owns  certain  property,  is  asked  by  B  to  fix 
a  price  for  it,  and  A  replies  that  he  could  not  give  a  close  price 
because  he  had  not  seen  the  property  for  a  while,  but  that  it  ought 
to  be  worth  a  certain  price,  such  letter  is  not  an  offer,  and  the  fact 
that  the  offeree  believed  that  such  letter  was  an  offer  and  that  his 
acceptance  completed  a  valid  contract  with  A,  is  immaterial.8  A 
mental  reservation  on  the  part  of  either  of  the  offeror  or  of  the 
offeree,  which  is  not  known  to  the  adversary  party,  can  not  affect 
the  rights  of  the  parties  as  determined  by  their  words  and  their 
outward  acts.6  If  A  makes  an  offer  of  a  reward  for  the  return  of 
certain  books,  his  undisclosed  intention  not  to  pay  such  reward 
unless  the  books  are  returned  on  that  day,  is  not  a  part  of  the 
offer.7  If  A  agrees  to  buy  wheat  from  B,  A's  uncommunicated 
intention  not  to  receive  such  wheat  but  to  pay  the  difference  be- 
tween the  contract  price  and  the  market  price,  if  the  transaction 
proved  a  losing  one,  is  not  a  part  of  the  contract,  and  accordingly 
it  does  not  render  it  a  gambling  transaction.1  If  A  offers  to  sell 
certain  property,  and  B  accepts,  intending  that  the  transaction 
shall  really  be  a  loan  by  him  upon  the  security  of  the  land,  A's 
offer  and  B's  acceptance  make  a  contract,  and  B's  uncommunicated 
intention  does  not.  form  any  part  thereof.9  If  A,  by  his  conduct, 
induces  B  reasonably  to  believe  that  he  means  to  propose  marriage 
to  her,  and  she  accepts,  A  can  not  avoid  liability,  because  of  the 
fact  that  he  did  not  intend  such  conduct  as  a  proposal.16 

The  motive  of  the  party  should  not  be  considered  if  it  is  con- 
trary to  the  express  terms  of  the  contract.11 

•  Crescent  Coal  Co.  v.  Louisville  &  Mass.  381,  73  N.  E.  473;  Woburn  Nat. 
N.  R.  Co.,  143  Ky.  73,  33  L.  R.  A.  Bank  v.  Woods,  77  N.  H.  172,  89  Atl. 
(N.S.)  442,  135  S.  W.  768.  491. 

*Patton  v.  Arney,  95  Ta.  664,  64  N.  •  Farnum  v.  Whitman,  187  Mass.  381, 

W.  635;  Gunnison  v.  Bancroft,  11  Vt.  73  X.  E.  473. 

490;    Rowell  v.  Lewis'  Estate,  72  Vt.  9  Woburn   Nat.   Bank  v.   Woods,   77 

163f  47  Atl.  783;  Taplin  v.  Clark,  89  X.  II.  172,  89  Atl.  491. 

Vt.  226,  95  Atl.  491 ;  Pocket  v.  Alraon,  10  Stamm  v.  Wood,  86  Or    174.  168 

90  Vt.  10,  96  Atl.  421.  Pac.  69. 

•  Patton  v.  Arney,  95  Ta.  664,  64  N.  11  Williams  v.  Carwardino,  4  Barn. 
W.  635.  A   Ad.   621;    Sullivan  v.  Phillips,   178 

•  Sullivan  v.  Phillips,  178  Tnd.  164,  Ind.  164,  98  N.  E.  868. 
98  X  E.  868;  Farnum  v.  Whitman.  187 
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Occasionally  the  courts  substitute  the  motive  for  the  terms  of 
the  contract,  if  such  substitution  will  work  to  the  detriment  of  the 
party  who  entertains  such  undisclosed  intention.12  A  offered  to 
settle  certain  property  upon  B  in  consideration  of  her  marrying" 
him.  B  married  A  for  a  companion  and  because  she  thought  that 
they  both  needed  a  home,  as  she  testified.  It  was  held  that  such 
secret  motive  prevented  her  marriage  from  operating  as  an  accept- 
ance, although  without  such  motive  it  would  so  have  operated,11 
No  reason  can  be  suggested  for  making  secret  motive  operative  in 
contract  law  either  for  or  against  the  party  whom  it  actuates,  at 
least  as  long  as  questions  of  the  legality  of  the  subject-matter  are 
not  involved. 


§  84.  Information  or  invitation  to  negotiate.  The  offer  must  be 
one  which  is  intended  of  itself  to  create  legal  relations  on  accept- 
ance. It  must  not  be  a  communication  of  information  as  to  certain 
facts  which  may  interest  the  party  to  whom  it  is  communicated,  or 
an  offer  intended  merely  to  open  negotiations  which  will  ultimately 
result  in  a  contract,  or  intended  to  call  forth  an  offer  in  legal  form 
from  the  party  to  whom  it  is  addressed.1  The  commonest  examples 
of  offers  meant  to  open  negotiations  and  to  call  forth  offers  in  the 
technical  sense,  are  the  advertisements,  circulars  and  trade  letters 


12  Mark  ill  io  v.  Mark  ill ic,  115  Mich. 
658,  74  X.  W.  1117. 

HMarkillie  v.  Markillie,  115  Mich. 
658,  74  N.  W.  1117. 

1  England.  Harvey  v.  Facey  (H.  L. 
E.)  (1893),  A.  C.  552;  HuBScy  v. 
Horne-Payne,  L.  R.  4  App.  311,  48 
L.  J.  Ch.  846;  Spencer  v.  Harding,  L. 
R.  5,  C.  P.  561. 

Ireland.  Boyers  v.  Duke  (1905),  2 
Ir.  R.  617. 

Ontario.  Johnston  Brothers  v. 
Rogers  Brothers,  30  Ont.  150. 

United  States.  Goldberg  v.  Daniels, 
231  U.  S.  218,  58  L.  ed.  191. 

Illinois.  Comwells  v.  Krengel,  41 
111.  394;  Maclay  v.  Harvey,  90  111.  525, 
32  Am.  Rep.  35. 

Kansas.  First  National  Bank  v. 
Commercial  Savings  Bank,  74  Kan.  606, 
118  Am.  St.  Rep.  340, 8  L.  R.  A.  (N.S.) 
1148,  87  Pac.  746. 


Kentucky.  Allen  v.  Roberts,  5  Ky. 
(2  Bibb.)   98. 

Massachusetts.  Lyman  v.  Robinson, 
96  Mass.  (14  All.)  242. 

Michigan.  Plank's,  etc.,  Co.  v.  Burk- 
hard,  87  Mich.  182,  49  N.  W.  562. 

Missouri.  Anderson  v.  Public  Schools, 
122  Mo.  61,  26  L.  R.  A.  707,  27  S.  W. 
610;  State,  ex  rel.,  v.  Robertson,  271 
Mo.  475,  191  S.  W.  989. 

Nebraska.  Nebraska  Seed  Co.  v. 
Harsh,  98  Neb.  89,  L.  R.  A.  1915F, 
824,  152  N.  W.  310. 

North  Carolina.  Cherokee  Tanning 
Extract  Co.  v.  Western  Union  Tele- 
graph Co.,  143  N.  Car.  376,  118  Am. 
St.  Rep.  806,  55  S.  E.  777. 

Tennessee.  Olds  v.  Marble  Co. 
(Tenn.  Ch.  App.),  48  S.  W.  333. 

Vermont.  Fenno  v.  Weston,  31  Vt. 
345. 

Wisconsin.  Moulton  v.  Kershaw,  59 
Wis.  316,  48  Am.  Rep.  516,  18  N.  W. 
172. 


113 


Offer  and  Acceptance 


§85 


sent  out  by  business  houses.  While  it  is  possible  that  the  offers 
made  by  such  means  may  be  in  such  form  as  to  become  contracts, 
they  are  often  merely  expressions  of  a  willingness  to  negotiate.1 
They  are  frequently  declarations  of  intention  as  well  as  expressions 
of  willingness  to  negotiate.  Sometimes  they  merely  give  informa- 
tion as  to  certain  facts,  such  as  quantities,  qualities,  and  prices. 
Whether  they  are  one  or  all  of  these  is  immaterial  at  our  law ;  the 
vital  question  being  whether  they  are  promises  to  incur  liability 
or  not. 


§85.  Illustrations  of  offers  to  negotiate.  The  nature  of  the 
offer  from  this  point  of  view  is  a  question  of  construction  of  the 
terms  of  the  offer,  as  explained  by  admissible  evidence.  The  follow- 
ing examples  serve  to  illustrate  offers  which  are  not  intended  to 
create  legal  relations  on  acceptance.  A  statement  by  A  to  B  of  the 
price  at  which  A  will  sell  certain  property,  is  not  equivalent  to  an 
offer  by  A  to  B  to  sell  such  property  at  such  price ;  and  B  can  not, 
by  accepting  such  alleged  offer,  hold  A  upon  a  contract.1  If  A 
writes,  asking  if  certain  realty  was  for  sale  and  if  so  "telegraph 
lowest  cash  price;"  and  B's  reply  quotes  a  price;  and  A  replies 
agreeing  to  buy  at  that  price,2  or  A  lists  property  with  B  for  sale 


2  England.  Harvey  v.  Facey  (H.  L. 
E.)    (1893),  A.  C.  552. 

Illinois.  Chicago,  etc.,  By.  v.  Jones, 
53  111.  App.  431;  Maclay  v.  Harvey, 
90  HI.  525,  32  Am.  Rep.  35;  Chy trails 
v.  Smith,  141  III.  231,  30  N.  E.  450. 

Maine.  Sellers  v.  Warren,  116  Me. 
350,  102  Atl.  40. 

Massachusetts.  Lyman  v.  Robinson, 
96  Mass.  (14  All.)  242;  May  v.  Ward, 
134  Mass.  127;  Sibley,  v.  Felton,  156 
Mass.  273,  31  N.  E.  10;  Montgomery, 
Ward  &  Co.  v.  Johnson,  209  Mass.  89, 
95  N.  E.  290. 

Michigan.  Peek  v.  Novelty  Works, 
29  Mich.  313;  Ahearn  v.  Ayers,  38 
Mich.  692. 

Tennessee.  Olds  v.  Marble  Co.- 
(Tenn.  Ch.  App.),  48  S.  W.  333. 

Wisconsin.  Moulton  v.  Kershaw,  59 
Wis.  316,  48  Am.  Rep.  516,  18  N.  W. 
172. 

i  England.  Harvey  v.  Facey  (1893), 
A.  C.  552. 


Ireland.  Boyers  v.  Duke  (1905), 
2  Ir.  R.  617. 

Iowa.  Knight  v.  Cooley,  34  la.  218; 
Lavallcur  v.  Hahn,  167  la.  269,  149 
N.  W;  257. 

Maine.  State  v.  Peters,  91  Me.  31, 
39  Atl.  342. 

Minnesota.  Beaupre  v.  Pacific  & 
Atlantic  Telegraph  Co.,  21  Minn.  155. 

Nebraska.  Nebraska  Seed  Co.  v. 
Harsh,  98  Neb.  89,  L.  R.  A.  1915F,  824, 
152  N.  W.  310. 

North  Carolina.  Cherokee  Tanning 
Extract  Co.  v.  Western  Union  Tele- 
graph Co.,  143  N.  Car.  376,  118  Am. 
St.  Rep.  806,  55  S.  E.  777. 

Pennsylvania.  Allen  v.  Kirwan,  159 
Pa.  St.  612,  28  Atl.  495. 

South  Dakota.  Babcock  v.  Armsby, 
18  S.  D.  358,  100  N.  W.  759. 

2  Harvey  v.  Facey  (H.  L.  E.)  (1893), 
A.  C.  552.  A  similar  case  is  Talbot  v. 
Pettigrew,  3  Dak.  141,  13  N.  W.  576. 
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at  a  specified  price,  and  B  notifies  A  that  he  will  take  it  at  that 
price;8  or  A  writes  to  B,  "I  should  hate  to  see  these  lands  go  at 
$1,600  a  piece  net  to  me,  but  if  you  can  find  a  buyer  at  that  and 
get  your  commission  above  it,  we  will  try  to  put  the  deal  through/ ' 
and  B  accepts ; 4  or  the  owner  of  an  interest  in  property  telegraphs 
that  he  would  not  consider  less  than  a  certain  amount  therefor,5  or 
A  asks  B,  the  owner  of  certain  property,  if  he  will  take  a  certain 
price  therefor,  and  B  attempts  to  accept  such  alleged  offer  and 
.  compel  A  to  perform  such  contract,1  or  A  writes  to  B,  "We  are 
authorized  to  offer  Michigan  fine  salt  in  full  carload  lots  of  eighty 
to  ninety-five  barrels,' '  B  telegraphs,  "Your  letter  of  yesterday 
received  and  noted.     You  may  ship  me  two  thousand  barrels  of 
Michigan  fine  salt  as  offered  in  your  letter;"7  or  where  A  wrote  to 
B,  "We  have  a  few  jars  that  we  can  offer  you  at  this  time  for 
immediate   acceptance,"  the   price   and   place   of   delivery   being 
given,1  no  offer  has  been  made  in  either  case  and  accordingly  the 
attempted  acceptance  does  not  constitute  a  contract.     If  A  tele- 
graphs, "Kindly  advise  us  by  wire  Monday  if  you  can  use"  a  cer- 
tain number  of  barrels  at  a  certain  price,  and  B  replies,  "We  accept 
your  offer,"  A  has  made  no  offer  and  B's  acceptance  can  not  com- 
plete the  contract.    As  a  result,  it  was  held  that  if  B's  telegram 
were  delayed  until  Tuesday,  B  had  no  right  of  action  against  the 
telegraph  company,  since  he  would  have  not  had  a  contract  if  the 
telegram  had  been  transmitted  on  Monday.1     A  wrote  to  B  as 
follows:     "I  have  about  1.800  bushels,   or  thereabouts,  of  millet 
seed,  of  which  I  am  mailing  you  a  sample.    This  millet  is  reclcaned 
and  was  grown  on  sod  and  is  good  seed.     I  want  $2.25  per  cwt. 
for  this  seed — f.  o.  b.  Lowell;"  and  A  replied  accepting  such  offer. 
It  was  held  that  such  letter  was  not  an  offer,  but  a  mere  request 
for  offers.10    A  wrote  to  a  manufacturer,  B,  asking  for  a  quotation 
for  a  certain  quantity  of  goods  like  the  enclosed  sample,  and  the 
shortest  time  for  delivery ;  and  B  replied  enclosing  a  sample,  and 
giving  the  price  for  the  quantity  specified  and  the  time  of  delivery. 

3Lavalleur  v.  Hahn,  167  Ta.  269,  149  •  Allen  v.  Kirwan,  159  Pa.  St.  612, 

N.  W.  257.  28  Atl.  495. 

4Babcock  v.  Ormsby,  18  S.  D.  358,  »  Cherokee    Tanning   Extract   Co.   ▼. 

100  N.  W.  759.  Telegraph  Co.,   143  N.   Car.   376,   118 

5  Sellers  v.  Warren,  116  Me.  350,  102  Am.  St.  Rep.  806,  55  S.  E.  777. 

Atl.  40.  10  Nebraska   Seed   Co.   ▼.   Harsh,   98 

•  Cahaba  Coal  Co.  v.  Veitch,  186  Ala,  Neb.    89,   L.   R.   A.    1915F,   824,    152 

220,  65  So.  75.  N.  W.  310. 

TMoulton  v.  Kershaw,  59  Wis.  316, 
48  Am.  Rep.  516,  18  N.  W.  172. 
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A  replied,  asking  B  to  deliver  such  quantity  in  accordance  with 
such  terms  as  soon  as  possible,  and  asking  a  quotation  for  a  larger 
size  and  greater  quantity  of  the  article  for  future  delivery,  and 
giving  references  as  to  A's  standing.  It  was  held  that  B's  letter 
was  not  an  offer,  but  merely  a  quotation  of  prices  to  induce  A  to 
make  an  offer ;  and  that  since  such  offer  was  not  accepted,  no  con- 
tract had  come  into  existence.11  A  table  of  rates  sent  in  answer  to 
a  general  inquiry,  subject  to  change  at  short  notice,  can  not  be 
accepted  so  as  to  make  a  contract.12  If  A  is  offered  a  check  drawn 
by  X  upon  a  bank  B,  and  A  inquires  of  such  bank  whether  such 
check  is  good  for  such  amount,  the  reply  of  the  bank  that  such 
check  is  good,  does  not  amount  to  an  unconditional  promise  to 
pay  such  check,  and  it  is  not  equivalent  to  a  certification  thereof.11 
An  advertisement  that  a  certain  train  carried  "free  reclining  chair 
cars'*  has  been  held  not  to  be  an  offer  which  could  be  accepted  by 
taking  transportation  on  such  train,  unless  the  passenger  can 
further  show  that  he  was  misled  or  suffered  loss.14  So  a  statement 
admitting  a  contingent  liability,  supposed  by  the  writer  to  exist 
already,  is  not  an  offer  to  discharge  such  liability.18  So  an  adver- 
tisement or  request  for  bids  is  not  an  offer  to  be  accepted  by  the 
successful  bidder,  but  a  request  for  offers  from  bidders  which  may 
be  accepted  or  not,  as  the  party  asking  for  bids  chooses.10  So  the 
trustees  of  a  fund  which  was  to  be  devoted  to  providing  a  scholar- 
ship for  the  pupil  of  a  certain  school  who  should  pass  the  best 
examination  in  certain  subjects,  do  not  make  an  offer,  by  merely 
announcing  an  examination  without  offering  to  award  the  scholar- 
ship to  the  pupil  passing  with  the  highest  grades  at  such  examina- 
tion.17 If  A  states  that  the  price  of  certain  goods  is  a  certain 
amount  per  case  and  that  he  has  a  certain  number  of  cases,  and  B 


11  Boyers  v.  Duke  (1905),  2  Ir.  R.  617. 

12  Chicago,  etc.,  Ry.  Co.  v.  Jones,  53 
HL  App.  431. 

1*  First  National  Bank  v.  Commercial 
Sayings  Bank,  74  Kan.  606,  118  Am. 
St.  Rep.  340,  8  L.  R.  A.  (N.S.)  1148, 
87  Pac.  746. 

14  St.  Louis,  etc.,  Ry.  Co.  v.  Hardy, 
65  Ark.  134,  17  S.  W.  711. 

15  Russell  v.  Blair,  18  Wash.  339,  51 
Pac.  477;  Bunker  v.  Blair,  14  Wash. 
106.  44  Pac.  122. 

18  United  States.  Goldberg  v.  Daniel*, 
281  U.  S.  218,  58  L.  ed.  191. 


Illinois.  Kelly  v.  Chicago,  62  111.  279. 

Maine.  Howard  v.  Industrial  School, 
78  Me.  230,  3  Atl.  657. 

Massachusetts.  Edge  Moor  Bridge 
Works  v.  County  of  Bristol,  170  Mass. 
528,  49  N.  E.  918. 

Missouri.  Coquard  v.  School  District, 
46  Mo.  App.  6. 

New  York.  Smith  v.  New  York,  10 
N.  Y.  504. 

Pennsylvania.  Leskie  v.  Haseltine, 
155  Pa.  St.  98,  25  Atl.  886. 

"Rooke  v.  Dawson  (1895),  1  Ch, 
48a 
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in  reply  says  that  he  thought  that  there  were  more  cases,  and  that 
he  would  take  the  amount  which  A  said  he  had,  and  the  larger 
amount  which  B  thought  that  A  had,  if  there  should  be  so  many  in 
fact,  it  is  said  that  such  conversation  is  not  a  contract.18  Putting 
in  the  window  a  card  showing  that  a  certain  article  is  wished,  is 
not  an  offer,  but  is  a  request  to  the  seller  of  such  article  to  make 
an  offer  therefor.19  If  B  writes  to  A  to  inquire  what  quantity  of 
certain  articles  A  can  furnish,  what  the  price  will  be  and  when  A 
can  furnish  such  articles,  such  inquiry  is  not  an  offer,  and  A's 
reply  giving  such  information  is  not  an  offer."  If  the  information 
as  to  prices  is  given  in  such  a  way  as  to  show  that  the  person  who 
gives  it  is  not  sure  of  the  accuracy  of  such  statements,  it  is  even 
clearer  that  such  statement  is  not  a  promise.21 

Since  the  difference  between  an  offer  of  a  promise  and  a  request 
for  quotations,  information,  and  the  like,  turns  on  the  intention  of 
the  party  who  makes  such  statement,  as  deduced  by  the  language 
used  by  him  and  the  surrounding  circumstances,  the  line  between 
requests  for  quotations,  or  quotations  for  prices  on  the  one  hand, 
and  offers  which  are  intended  on  acceptance  to  establish  contract- 
ual relations  on  the  other  hand,  is  not  easy  to  trace.22 

§  86.  Illustrations  of  offers  contemplating  legal  liability.    If  the 

offer  made  by  means  of  advertisements,  circulars  and  the  like  shows 
an  intent  to  assume  legal  liability  thereby,  such  offer  may  on 
acceptance  form  a  contract.1  In  some  cases  the  quotation  of  prices 
is  so  made  as  to  indicate  a  promise  to  sell  at  such  price ;  and  such 
quotation  is  then  treated  as  an  offer  if  otherwise  sufficient.2    Where 


1*  Schon-Klingstein  Meat  &  Grocery 
Co.  v.  Snow,  43  Colo.  538,  96  Pac.  182. 

IIDunshee  v.  Standard  Oil  Co.,  102 
la.  618,  132  N.  W.  371. 

20  State  v.  Peters,  91  Me.  31,  3d  Ail. 
342. 

21  Patton  v.  Arney,  95  la,  664,  64  N. 
W.  635. 

22Philp  v.  Knoblauch  (1907),  S.  C. 
994,  15  Scotts  Law  T.  R.  61  [dis- 
tinguishing, Harvey  v.  Facey  (1893), 
A.  C.  552]. 

1  England.  Cnrlill  v.  Smoke  Ball  Co. 
(1893),  1  Q.  B.  256,  67  L.  T.  N.  S. 
837. 

Georgia.    Robinson  v.  Leatherby  Tie 


&  Lumber  Co.,  120  Ga.  901,  48  S.  E. 
380. 

Indiana.  Vigo,  etc.,  Society  v.  Brum- 
fiel,  102  Ind.  146,  52  Am.  Rep.  657,  1 
N.  E.  382. 

Iowa.    Tarbell  v.  Stevens,  7  la.  163. 

Kansas.  Seymour  v.  Armstrong,  62 
Kan.  720,  64  Pac.  612. 

Minnesota.  Moorey  v.  Daily  News 
Co.,  116  Minn.  212,  133  N.  W.  573. 

Missouri.  Anderson  v.  Public  Schools, 
122  Mo.  61,  26  L.  R.  A.  707,  27  S.  W. 
610. 

2Philp  v.  Knoblauch  (1907),  S.  C. 
994,  15  S.  L.  T.  61;  Fairmount  Glass 
Works  v.  Cruden-Martin  Wooden  Ware 
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A  wrote  to  B,  "I  am  offering  today  Plate  Linseed  for  January- 
February  shipment  to  Leith,  and  have  pleasure  in  quoting  you  100 
tons  at  41.3,  usual  Plate  terms.  I  shall  be  glad  to  hear  if  you  are 
buyers,  and  await  your  esteemed  reply,"  and  B  replied  by  tele- 
gram: "Accept  hundred  January-February  Plate  41.3  Leith  per 
steamer  Leith — Philp,"  and  also  replied  by  letter:  "Your  favor 
of  yesterday  eame  duly  to  hand  and  this  forenoon  we  wired  you 
as  per  enclosed  copy,  thus  buying  from  you  100  tons  Plate  Linseed, 
January-February  steamer  shipment  usual  contract,"  it  was  held 
that  the  seller's  letter  was  a  plain  offer  and  that  the  buyer's  letter 
was  a  plain  acceptance.3  In  a  letter  written  by  a  railway 
company,  "referring  to  your  call  at  our  office  last  Saturday, 
relative  to  rate  on  about  three  million  feet  of  logs,"  from  one 
designated  point  to  another,  "we  are  willing  to  name  you  rate  on 
logs,"  followed  by  a  statement  of  rates,  was  held  to  be  an  offer 
which,  on  acceptance,  became  a  contract.*  An  offer  may  be  made 
in  the  catalogue  of  state  university ; 5  or  of  a  private  school ;  •  by 
advertisement  in  a  newspaper,7  such  as  an  advertisement  of  a 
prize  in  a  competition;8  in  an  official  pamphlet  of  specifications 
issued  by  the  United  States  Government ;  •-  or  by  a  circular  offering 
a  reward,10  in  form  so  definite  that  acceptance  may  convert  it  into 


Co.,  106  Ky.  659,  51  S.  W.  196; 
Lawrence  v.  Milwaukee,  Xake  Shore  & 
Western  Ry.,  84  Wis.  427,  54  K.  W. 
797. 

•  Philp  v.  Knoblauch  (1907),  S.  C. 
994,  15  S.  L.  T.  61  [distinguishing 
Harvey  v.  Pacey  (1893),  A.  C.  552 
upon  two  grounds;  first,  that  the  letter 
in  Harvey  v.  Facey  was  evidently  not 
intended  as  a  promise  but  simply  as 
a  statement  of  the  price  at  which  the 
owner  was  ready  to  sell  his  property, 
while  in  Philp  v.  Knoblauch  the  use  of 
the  word  "offering"  and  the  request  to 
hear  if  B  would  be  a  buver,  showed 
that  A  was  offering  to  sell  such  goods; 
and  second,  upon  the  ground  that  in 
Harvey  v.  Facey,  the  offer  dealt  with 
realty,  while  in  Philp  v.  Knoblauch  a 
mercantile  transaction  was  involved, 
implying  apparently  that  a  quotation 
of  prices  by  a  manufacturer  or  whole- 
saler is  more  than  likely  to  be  an  offer 
to  sell  than  a  similar  quotation  of  a 
price  by  an  owner  of  land]. 


•  Lawrence  v.  Milwaukee,  Lake  Shore 
&  Western  Ry.,  84  Wis.  427,  54  N.  W. 
797.  [In  this  case,  however,  the  rail- 
way and  the  shipper  both  assumed,  in 
their  subsequent  correspondence,  that  a 
contract  existed.] 

•  Niedermyer  v.  University,  61  Mo. 
App.  654. 

•  Horner  School  v.  Wescott,  124  N. 
Car.  518,  32  S.  E.  885. 

TCarlill  v.  Smoke  Ball  Co.  (1893), 
1  Q.  B.  256,  67  L.  T.  N.  S.  837. 

•  Minton  v.  F.  G.  Smith  Piano  Co.,_ 
36  D.  C.  App.  137,  33  L.  R.  A.  (N.S.) 
305;   Mooney  v.  Daily  News  Co.,  116 
Minn.  212,  133  N.  W.  573. 

•  Ward  v.  Dialogue,  64  N.  J.  L. 
679,  46  Atl.  628.  [It  was  stated,  with 
authority  of  a  patentee,  that  he  would 
furnish  his  patented  boiler  at  a  cer- 
tain price.] 

10  Bank  v.  Griffin,  66  M.  App.  677. 
See  §§  115,  157. 
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agreement.  Thus  an  advertisement  of  a  competition  for  designs 
for  a  building,  competing  architects  to  receive  $500  each,  and  the 
successful  architect  to  be  engaged  as  architect,  and  superintendent 
of  the  building,11  and  an  advertisement  that  a  certain  sum  would 
be  paid  to  any  person  who  was  not  cured  of  influenza  after  certain 
treatment  with  a  prescribed  remedy ; 12  each  constitute  offers. 
Time  schedules,18  or  freight  schedules,14  may  be  such  offers,  if  so 
worded  as  to  show  a  definite  intention  to  assume  liabilit 

§  87.  Necessity  of  complete  terms.  Even  if  an  offer  is  intended 
to  create  legal  relations,  it  must  be  so  complete  that  its  terms  will 
enable  the  court,  with  the  aid  of  admissible  extrinsic  evidence,  to 
determine  what  obligation  is  imposed  upon  each  party  and  whether 
such  obligation  has  been  performed.1  Contracts  of  these  classes 
shade  imperceptibly  into  contracts  in  which  the  parties  hav^  entered 
into  covenants  as  to  each  of  the  matters  involved  in  the  transac- 
tion, but  one  or  more  of  such  covenants  is  so  vague  or  indefinite 
that  it  can  not  be  enforced.2  A  contract  may  be  incomplete  because 
the  parties  have  intended  to  leave  certain  terms  to  be  settled  by 


11  Walsh  v.  St.  Louis,  etc.,  Associa- 
tion, 90  Mo.  459,  2  S.  W.  842. 

UCarlill  v.  Smoke  Ball  Co.  (1893), 
1  Q.  B.  256,  67  L.  T.  N.  S.  837. 

13  Texas,  etc.,  Ry.  Co.  v.  Ludlam, 
57  Fed.  481,  6  C.  C.  A.  454. 

UKellerman  v.  By.  Co.,  136  Mo.  177, 
34  S.  W.  41 ;  affirmed  in  banc,  37  S.  W. 
828,  affirming  68  Mo.  App.  255. 

1  England.     Winn  v.  Bull,  L.  R.  7  • 
Ch.  Div.  29. 

United  States.  Peoria  Grape  Sugar 
Co.  v.  Babcock  Co.,  67  Fed.  892. 

Alabama.  Bissenger  v.  Prince,  117 
Ala.  480,  23  So.  67. 

California.  Santa  Rosa,  etc.,  Co.  v. 
Woodward,  119  Cal.  30,  50  Pac.  1025. 

Florida.  Etheredge  v.  Barkley,  25 
Fla.  814,  6  So.  861. 

Illinois.  Almini  Co.  v.  King,  92  111. 
App.  276. 

Kansas.  St.  Louis  &  S.  F.  R.  Co. 
v.  Gorman,  79  Kan.  643,  28  L.  R.  A. 
(N.S.)  637,  100  Pac.  647. 

Maryland.  Wills  v.  Carpenter,  75 
Md.  80,  25  Atl.  415. 


Massachusetts.  Sibley  v.  Felton,  156 
Mass.  273,  31  N.  E.  10. 

Mississippi.  Rector  Provision  Co.  y. 
Sauer,  69  Miss.   235,  13  So.  623. 

Missouri.  Kelly  v.  Thuey,  143  Mo. 
422,  4.1  S.  W.  300  [reversing  in  banc 
37  S.  W.  516]. 

New  Hampshire.  New  England  Box 
Co.  v.  Prentiss,  75  N.  H.  246,  72  Atl. 
826. 

New  York.  Schenectady  Stove  Co. 
v.  ITolbrook,  101  X.  Y.  45,  4N.E.4; 
Brauer  v.  Oceanic  Steam  Navigation 
Co.,  178  N.  Y.  330,  70  N.  E.  803. 

North  Carolina.  Elks  v.  North  State 
Ins.  Co.,  159  N.  Car.  619,  75  S.  E.  808. 

Oregcn.  Holtz  v.  Olds,  84  Or.  567, 
164  Pac.  5S3  T rehearing  denied,  Holtz 
v.  Olds,  84  Or.  567,  164  Pac.  1184]. 

Tennessee.  St.  Paul,  etc.,  Ins.  Co. 
v.  Ulbright  (Tenn.  Ch.  App.),  48  S.  W. 
131. 

Washington.  Meacham  v.  Pederson, 
70  Wash.  479,  127  Pac.  114. 

Wisconsin.  Mattoon,  etc.,  Co.  v.  In- 
surance Co.,  69  Wis.  564,  35  N.  W.  19. 

2  See  §§  95  et  seq. 
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subsequent  negotiations;3  or  because  the  parties  have  not  in  fact 
agreed  upon  all  the  essential  terms  of  the  contract,  though  they  may 
not  realize  that  certain  terms  are  omitted.4  If  a  contract  is  complete 
upon  its  face  and  shows  that  the  parties  have  agreed  upon  all  the 
essential  elements  thereof,  it  will  not  be  presumed  that  there  were 
other  accidental  terms  upon  which  the  parties  agreed,  but  which 
they  have  omitted.8  If  the  contract  can  take  effect  and  can  be 
performed  it  will  not  be  presumed  that  the  parties  had  intended  to 
incorporate  into  their  contract  other  terms  to  be  agreed  upon  there- 
after ;  even  if  such  terms  might  well  be  a  part  of  such  contract.8  A 
contract  which,  on  the  other  hand,  shows  on  its  face  that  the 
parties  have  not  agreed  upon  one  of  the  essential  elements  thereof 
is  invalid,  whether  the  parties  have  intended  to  leave  such  omitted 
terms  to  be  settled  by  future  negotiations,7  or  whether  they  have 
omitted  them  through  failure  to  realize  their  necessity,8  or  whether 
they  believe  that  the  vague  and  indefinite  covenants  of  their  con- 
tract are  sufficiently  definite  and  certain.8 


§  88.  Incomplete  terms.  The  parties  to  a  contract  may  not  have 
contemplated  completing  the  contract  by  subsequent  negotiations 
and  yet  the  terms  may  be  so  incomplete  that  the  contract  can  not  be 
enforced.  In  such  cases  if  there  is  no  available  means  of  supplying 
the  deficiency,  by  resorting  to  the  rules  of  construction ;  if  there  is 
no  reference  to  another  instrument  which  may  supply  the  missing 
terms;  and  if  the  parties  have  evidently  intended  some  specific 
provision  upon  these  questions  and  have  not  intended  to  leave  the 
price,  time  of  performance  and  the  like  to  the  implication  of  the 
law,  the  contract  can  not  be  enforced.1    An  offer  in  which  the  price 


3  See  §§  89  et  seq. 

4  See  §§95  et  seq. 

•  Beach  &  Clarridge  Co.  v.  American 
Steam  Gauge  &  Valve  Mfg.  Co.,  202 
Mass.  177,  88  N\  E.  924. 

(Beach  &  Clarridge  Co.  v.  American 
Steam  Gauge  &  Valve  Mfg.  Co.,  202 
Mass.  177,  88  N.  E.  924. 

7  See  §89. 

•  See  §§95  et  seq. 

•  See  §§95  et  seq. 

1  United  States.  Grosclike  v.  Armour 
Fertilizer  Works,  245  Fed.  518,  158  C. 

v/.   A.   V. 

Alabama.  Stay  v.  Tennile,  159  Ala. 
514,  49  So.  238. 


Georgia.  Crawford  v.  Williford,  145 
Ga.  550,  89  S.  E.  488. 

Illinois.  Higbie  v.  Rust,  211  111.  333, 
71  N.  E.  1010. 

Mississippi.  Tngram-Day  Lumber  Co. 
v.  Rodgers,  105  Miss.  244,  02  So.  230. 

Montana.  Brophy  v.  Idaho  Produce 
&  Provision  Co.,  .11  Mont.  '270.  7S  Pac. 
493. 

New  Hampshire.  New  England  Box 
Co.  v.  Prentiss,  75  N.  H.  246,  72  Atl. 
826. 

North  Carolina.  James  Leffel  Co.  v. 
Hall,  168  N.  Car.  4b7,  84  S.  E.  695. 
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is  not  fixed,  and  yet  is  so  specified  that  it  is  evident  that  the  parties 
intended  an  agreed  price,  and  did  not  intend  merely  a  reasonable 
compensation,2  such  as  an  offer  to  sell  certain  articles  at  the  market 
price,  if  they  have  no  market  price,9  is  not  sufficiently  certain.  If 
A  sends  to  B  an  estimate  of  the  cost  of  certain  goods  prepared  in 
accordance  with  certain  specifications  without  showing  the  terms 
of  the  sale,  the  person  on  whose  credit  the  sale  was  made,  or 
whether  the  sale  was  to  be  without  security,  B's  acceptance  of  such 
estimate  does  not  complete  a  contract.4  If  the  price  is  fixed,  a 
clause  providing  that  if  the  vendee  finds  that  the  price  agreed  upon 
does  not  give  him  a  fair  margin  of  profit  on  a  resale  he  may 
offer  another  proposition,  does  not  make  the  contract  indefinite, 
as  such  a  proposition  is  not  binding  on  the  vendor,  and  hence  does 
not  defeat  the  other  clauses  of  the  contract.1  A  contract  of  employ- 
ment generally  which  does  not  fix  the  wages,  if  there  are  several 
different  kinds  at  different  wages,  is  unenforceable.1 

An  offer  which  shows  that  some  specific  agreement  as  to  the  time 
of  performance  is  intended,  but  which  does  not  fix  such  time,  is 
incomplete.7  An  application  to  borrow  a  certain  sum  of  money  to 
be  secured  by  a  mortgage  on  certain  realty,  the  application  being 
approved  by  the  finance  committee  of  the  prospective  lender  and  the 
title  to  realty  being  approved  by  its  attorney,  but  the  terms  of  the 


2  Kelly  v.  Tluiey,  143  Mo.  422,  45  S. 
W.  300.  But  where  the  compensation 
is  entirely  omitted  the  contract  may 
be  upheld  on  the  theory  that  a  reason- 
able compensation  is  intended.  See 
§02.  Stat  v.  Associated  Press,  159 
Mo.  410,  81  Am.  St.  Rep.  368,  51  L. 
R.  A.  151,  60  S.  W.  01;  Brophy  v. 
Idaho  Produce  &  Provision  Co.,  31 
Mont.  270,  78  Pac.  403;  United  Press 
v.  Press  Co.,  164  N.  Y.  406,  53  L.  R. 
A.  288,  58  N.  E.  527.  (To  take  press 
reports  for  five  years  at  not  more  than 
$300  per  week.) 

"Price  is  as  essential  as  any  other 
of  the  terms  of  a  contract  and  without 
this  agreed  upon  no  contract  exists/' 
James  Leffel  Co.  v.  Hall,  168  N.  Car. 
407,  84  S.  E.  605. 

•  New  England  Box  Co.  ▼.  Prentiss, 
75  N.  H.  246,  72  Atl.  826. 


4  Oldenburg  v.  Dorsey,  102  Md.  172, 
62  Atl.  576. 

■  La  n  ford  v.  Wooden -Ware  Co.,  127 
Mich.  614,  86  N.  W.  1033. 

•  Ingram -Day  Lumber  Co.  v. 
Rodgers,  105  Miss.  244,  62  So.  230; 
Shaw  ▼.  Glass  Works,  52  N.  J.  L.  7, 
18  Atl.  606;  Bird  v.  J.  L.  Prescott  Co., 
80  N.  J.  L.  501,  00  Atl.  380. 

7  Alabama.  Stay  v.  Tennile,  150  Ala. 
514,  40  So.  238. 

District  of  Columbia.  Rankin  v.  Col- 
lins, 40  D.  C.  App.  211. 

Georgia.  Crawford  v.  Williford,  145 
Ga.  550,  80  S.  E.  488. 

Iowa.  ITinz  v.  Middlekauff,  168  la. 
403,  150  N.  W.  607. 

Minnesota.  Rahm  v.  Cumminga,  131 
Minn.  141,  155  N.  W.  201. 

Montana.  Brophy  v.  Idaho  Produce 
ft  Provision  Co.,  31  Mont.  270,  78  Pac 
403. 
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loan  and  the  time  of  repayment  not  being  agreed  upon,  does  not 
constitute  a  contract.1  A  contract  which  leaves  the  time  of  perform- 
ance uncertain  on  one  side  and  the  quantity  uncertain  on  the 
other  side ; •  a  contract  to  sell  land  which  does  not  fix  the  time  at 
which  deferred  payments  are  to  be  made  payable ; 10  a  contract  to 
pay  "one-half  cash,  balance  one  to  four  years,  with  interest  at  seven 
per  cent.,"11  or  a  contract  to  cut  timber,  the  contract  not  describ- 
ing the  timber  or  fixing  the  time  of  doing  the  work,  the  place  of 
delivery,  or  the  number  of  carts  and  teams  to  be  furnished  in  doing 
the  work,12  are  too  uncertain  to  be  enforced. 

Failure  to  agree  upon  the  place  of  performance  prevents  the 
existence  of  the  contract.18 

A  contract  by  which  A  agrees  to  sell  land  to  B  for  a  certain  sum, 
the  deferred  payments  to  be  secured  by  a  mortgage,  and  by  the 
terms  of  which  A  agrees  to  release  from  such  mortgage  any  part 
which  B  might  resell  for  such  sum  as  A  and  B  had  agreed  upon  in 
such  contract  as  equitable,  is  invalid  if  no  such  provisions  appear 
in  such  written  contract.14 

An  option  for  a  sale  of  land  which  does  not  state  the  price, 
terms  or  time  of  payment,  is  incomplete  even  if  the  general  policy 
of  the  vendor  in  selling  land  shows  what  terms  he  will  agree  to 
insert.15  A  contract  for  insurance  in  which  the  amount  of  the 
premium  is  not  agreed  upon,11  or  where  the  two  insurance  agents 
who  were  effecting  the  insurance,  had  not  apportioned  the  amount 
of  insurance  between  their  respective  companies,  and  the  insured 
and  the  insurers  have  not  apportioned  the  insurance  between  the 
building  and  the  machinery,17  is  invalid.  A  contract  intended  for 
the  benefit  of  a  third  person  which  does  not  specify  the  benefit  to 
be  conferred,  is  as  unenforceable  as  if  the  benefit  had  been  reserved 
to  the  promisor.11 

§  89.  Terms  to  be  settled  by  future  negotiations.  A  clear  type 
of  the  incomplete  agreement  is  one  in  which  certain  terms  are 


ft  Elks  v.  North  State  Life  Insurance 
Co.,  159  N.  Car.  f>19,  75  S.  E.  808. 

tCarr  v.  Louisville  &  N.  R.  Co.,  141 
Ga.  219,  80  S.  E.  710. 

WRahm  v.  Cummings,  131  Minn.  141, 
155  N.  W.  201. 

«  Crawford  ▼.  Williford,  145  Ga.  550, 
89  S.  E.  488. 

11  Prior  v.  Hilton  &  Dodge  Lumber 
Co.,  141  Ga.  117,  80  8.  E.  559. 

IftCroechke  v.  Armour  Fertilizer 
Works,  245  Fed.  513,  158  C.  C.  A.  9. 


UCarlock  v.  Johnson,  165  Wis.  49, 
100  N.  w.  ior>3. 

IS  Lombard  v.  Carter,  7  Wash.  4,  38 
Am.  St.  Rep.  861,  34  Pac.  209. 

It  Roberta  Mfg.  Co.  v.  Royal  Esch. 
Assurance  Co.,  161  N.  Car.  88,  76  S.  E. 
865. 

11  Ogle  Lake  Shingle  Co.  v.  National 
Lumber  Tns.  Co.,  68  Wash.  185,  122 
Pac.  990. 

it  Miller  v.  Crusel,  135  La.  649,  65 
So.  873. 
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agreed  on,  but  other  terms  are  to  be  settled  by  future  negotiations 
between  the  parties.1  An  offer  which  leaves  the  amount  of  compen- 
sation to  be  determined  by  subsequent  negotiation,  fixing  only  the 
extreme  limits  within  which  the  negotiations  are  to  range;2  or  a 
contract  to  the  effect  that  A  should  have  the  privilege  of  doing 
whatever  extra  work  B  might  require  to  be  done  upon  B's  prem- 
ises at  such  prices  as  the  parties  might  agree  upon,3  or  one  which 
leaves  to  a  future  valuation  between  the  parties  the  price  to  be 
paid  for  realty,4  as  where  a  part  of  the  purchase  price  was  to  be 
paid  "by  adjustment  of  mortgages,"8  or  which  leaves  for  future 
agreement  the  price  to  be  paid  for  personalty,  •  or  one  which  leaves 
the  quantity  of  material  to  be  furnished,7  or  the  quality  •  as  a  sale 
subject  to  the  approval  of  samples  to  be  furnished,9  or  a  sale  of 
an  article,  the  specifications  thereof  being  left  for  future  deter- 
mination,10 or  a  contract  which  leaves  for  future  determination  the 
character  of  buildings  to  be  erected,11  or  the  land  to  be  sold,12  or 
the  terms  of  payment  and  security  for  the  purchase  price,18  as  a 
contract  to  sell  land,  at  a  certain  price  "for  cash  on  delivery  of 


1  Alabama.  Rushton  v.  McKee,  — 
Ala.  — ,  77  So.  343. 

Arkansas.  Somers  v.  Musolf,  86  Ark. 
97,  109  S.  W.  1173. 

California.  McA/ee  v.  Fisher,  64  Cal. 
240. 

Florida.  Strong  &  Trowbridge  Co.  ▼. 
Baars,  00  Fla.  253,  54  So.  92. 

Kansas.  St.  Louis  &  S.  F.  R.  Co.  v. 
Gorman,  79  Kan.  643,  28  L.  R.  A. 
(N.S.)  037,  100  Pac.  647. 

Louisiana.  United  Fruit  Co.  v. 
Louisiana  Petroleum  Co.,  115  La.  181, 
38  So.  958. 

Maryland.  Somcrville  v.  Coppage, 
101  Md.  519,  61  Atl.  318. 

Montana.  Livingston  Waterworks  v. 
Livingston,  53  Mont.  1,  L.  R.  A.  1917D, 
1074,  162  Pac.  381. 

North  Carolina.  Elks  v.  North  State 
Life  In?.  Co.,  159  N.  Car.  619,  75  S.  E. 
808. 

Oregon.  Holtz  v.  Olds,  84  Or.  567, 
164  Pac.  583  [rehearing  denied,  Holtz 
v.  01<K  84  Or.  507,   104   Pac.    1184]. 

Wisconsin.  Goldstine  v.  Tolman,  157 
Wis.  141,  147  N.  W.  7. 


2  Anderson  v.  Dezonia,  23  111.  App. 
422. 

SSofers  v.  Musolf,  86  Ark.  97,  109 
S.  W.  1173. 

4  Wardell  v.  Williams,  62  Mich.  50, 
4  Am.  St.  Rep.  814,  28  N.  W.  796. 

■  Leslie  v.  Mathwig,  131  Minn.  159, 
154  N.  W.  951. 

IGunn  v.  Newcomb,  82  la.  468,  48 
N.  W.  989:  James  Leffel  Co.  v.  Hall, 
168  N.  Car.  407,  84  S.  E.  695. 

T  American,  etc.,  Co.  v.  Bridge  Co.,  29 
Or.  549,  46  Pac.   138. 

I  Jobst-Bethard  Co.  v.  Glenwood  Can- 
ning Co.,  129  la.  117,  105  N.  W.  385. 

•  Jobst-Bethard  Co.  v.  Glenwood  Can- 
ning Co.,  129  la.  117.  105  N.  W.  385. 

to  Schwab  Safe  &  Lock  Co.  v.  Snow, 
47  Utah  199,  152  Pas.  171. 

II  Bissenger  v.  Prince,  117  Ala.  480, 
23  So.  67;  Mayer  v.  McCreery,  119 
N.  Y.  434,  23  N.  E.  1045. 

« Booth  v.  Milliken,  194  N.  Y.  553, 
87  X.  E.  1115. 

«  Sands,  etc.,  Co.  v.  Crosby,  74  Mich. 
313.  41  N.  W.  899;  Monahan  v.  Allen, 
47  Mont.  75,  130  Pac.  768. 
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deed  or  one-half  on  time  if  terms  can  be  agreed  on,"14  or  which 
fails  to  fix  the  rate  of  interest  which  deferred  payments  are  to 
bear,  leaving  such  rate  for  future  negotiation,?8  is  not  complete. 
Negotiations  for  shipping  goods  which  leave  open  for  future  deter- 
mination, the  choice  between  two  forms  of  charter  parties  at  differ- 
ent rates,  do  not  constitute  a  contract.11  An  offer  for  a  lease  sub- 
ject to  alterations  to  be  agreed  upon  later,  is  incomplete  on  its 
face.17  If  the  negotiations  between  the  parties  show  that  they 
intended  to  make  the  compensation  for  certain  services  some  frac- 
tion of  the  result  of  such  services  to  be  agreed  upon  later,  an  offer 
to  do  the  work  is  not  accepted  by  a  letter  which  says,  "We  will 
be  glad  to  accept  your  offer  *  *  *,  and  if  there  is  anything 
in  it,  you  wilL  get  your  share  as  well  as"  ourselves.18 

In  some  cases,  however,  this  principle  has  not  been  applied  con- 
sistently, and  contracts  have  been  enforced,  although  certain  mate- 
rial terms  were  left  open  for  future  agreement.18  A  provision  in 
a  contract  between  a  municipal  corporation  and  a  water  company, 
which  contract  was  to  last  for  twenty-five  years,  to  the  effect  that 
if  the  city  did  not  purchase  the  waterworks  upon  certain  specified 
terms,  the  contract  to  be  renewed  "for  twenty-five  years  longer 
upon  terms  as  mutually  agreed  upon  at  that  time,"  was  held  to  be 
sufficiently  definite,  upon  the  theory  that  such  provision  required 
a  renewal  upon  reasonable  terms  in  case  the  parties  could  not  agree 
upon  specific  terms;  and  accordingly  such  contract  can  not  be 
impaired  by  subsequent  legislation.20  A  contract  between  a  rail- 
way company  and  a  municipal  corporation,  by  which  such  railway 


M  Wallace  v.  Figone,  107  Mo.  App. 
362,  81   6.  W.  492. 

II  Kaplan  v.  Whitworth,  116  La.  Ann. 
337,  40  So.  723. 

ti  Strong  &  Trowbridge  Co.  v.  Baars, 
60  Fla.  253,  54  So.  92. 

H  Mayer  v.  McCreery,  119  N.  Y.  434, 
23  N.  E.   1045. 

HFranck  v.  McGilvray,  144  Mich. 
318,  107  N.  W.  886. 

it  United  States.  Joy  v.  St.  Louis,  138 
U.  S.  1,  34  L.  ed.  843. 

Alabama.  Howison  v.  Bartlett,  141 
Ala.  593,  37  So.  590;  Howison  v.  Bart- 
lett, 147  Ala.  408,  40  So.  757. 

Iowa.  Iowa-Minnesota  Land  Co.  v. 
Conner,  136  la.  674,  112  N.  W.  820. 


Kentucky.  Slade  v.  Lexington,  141 
Ky.  214,  32  L.  R.  A.  (N.S.)  201,  132 
S.  W.  404;  Chesapeake  A'Ohio  Ry.  Co. 
v.  Herringer,  158  Ky.  267,  164  S.  W. 
048. 

Wisconsin.  Chudnow  v.  Ketter,  161 
Wis.  432,  154  N.  W.  699. 

20  Slade  v.  Lexington,  141  Ky.  214,  32 
L.  R.  A.  (N.S.)  201,  132  S.  W.  404. 
[The  question  arose  in  an  action  by  a 
taxpayer  to  enjoin  the  city  from  re- 
newing such  contract.] 

Contra:  Livingston  Waterworks  v. 
Livingston,  53  Mont.  1,  L.  R.  A.  1917D, 
1074,  162  Pac.  381. 
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company  agrees  that  other  railways  may  rise  its  right  of  way 
"upon  such  terms  and  for  such  fair  and  equitable  compensation  to 
be  paid  to  it  therefor,  as  may  be  agreed  upon  by  such  companies,'9 
was  held  to  be  valid  and  enforceable;  and  if  such  railway  com- 
panies could  not,  in  fact,  agree,  it  was  held  that  the  court  would 
fix  reasonable  regulations,  terms  and  compensation.21    If  a  railway 
company,  in  consideration  of  a  modification  of  its  former  rights  in 
its  right  of  way,  agrees  to  construct  a  private  crossing  at  a  point 
to  be  agreed  upon  by  the  grantor  and  the  agent  of  such  railway, 
such  provision  is  sufficiently  definite;  and  if  the  parties  can  not 
agree  upon  the  point  at  which  such  crossing  is  to  be  constructed, 
the  chancellor  will  locate  such  crossing.22    A  provision  in  a  written 
contract  for  the  sale  of  land,  "the  rents  and  taxes  will  be  adjusted 
at  the  time  of  the  delivery  of  the  deed,"  has  been  held  not  to 
render  the  contract  invalid,  since  such  rights  are  defined  in  the 
absence  of  agreement,  by  statute  as  to  the  taxes  and  by  common 
law  as  to  the  rents.23    A  contract  to  sell  land  at  a  certain  price  per 
acre,  the  survey  determining  the  area-  to  be  made  "by  a  com- 
petent surveyor  to  be  mutually  agreed  upon,"  was  held  to  be  suffi- 
ciently certain,  so  that  if  the  parties  could  not  agree  upon  the 
surveyor,  the  court  could  fix  the  area  and  thus  determine   the 
price.24    A  contract  to  erect  a  building  for  a  store  on  a  certain 
tract  of  land  at  some  convenient  place,  thereon  to  be  agreed  on  by 
the  parties  afterwards,  has  been  held  to  be  sufficiently  complete.2* 
"Where  covenants,  which  reserve  details  for  future  agreement, 
are  enforced,  the  party  who  is  resisting  such  performance  has,  in 
some  cases,  acquired  property  rights  under  the  remaining  provision 
of  the  contract  and  is  in  possession  and  in  enjoyment  thereof.21 
Frequently  the  contract  is  one  with  a  public  service  company  and 
is  intended  for  the  benefit  of  the  public  at  large,  as  well  as  for  the 
benefit  of  the  party  in  whose  favor  such  covenants, are  made;  and 
accordingly  even  if  rescission  would  be  an  adequate  remedy  under 
such  facts,  in  a  contract  which  did  not  involve  the  public  interest, 
the  injury  to  the  public  if  the  contract  were  rescinded,  would  be 

M  Joy  v.  St.  Louis,  138  U.  S.  1,  34  37  So.  590:   Howison  v.  Bartlett,  147 

L.  ed.  843.  Ala.  408,  40  So.  757. 

»  Chesapeake  A  Ohio  By.  Co.  v.  Her-  » Towa-Minnesota  Land  Co.  v.  Con- 
ringer,  158  Ky.  267,  164  S.  W.  048.  nor,  136  Ta.  674,  112  N.  W.  820. 

23Chudnow  v.  Ketter,  161  Wis.  432,  28  Joy  v.  St.  Louis,  138  U.  S.  1,  34 

154  N.  W.  699.  L.  ed.  843;  Chesapeake  &  Ohio  Ry.  v. 

W  Howison  v.  Bartlett,  141  Ala.  593,  Herringer,  158  Ky.  267,  164  S.  W.  948. 
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such  as  to  prevent  the  court  from  applying  such  remedy.27  Fre- 
quently the  contract  provides  for  a  lease  renewal  and  the  like, 
upon  fair  and  " equitable"  terms  or  upon  "reasonable"  terms,  and 
the  court  can  say,  with  some  show  of  enforcing  the  contract  that 
has  been  made,  rather  than  of  making  a  new  contract  for  the 
parties,  that  the  essential  feature  of  such  contract  is  the  lease  or 
renewal  upon  fair,  equitable,  and  reasonable  terms,  and  that  the 
provision  for  a  future  agreement  as  to  such  terms  is  a  mere  inci- 
dent.21 The  same  principle  has  been  applied  where  the  price 
depended  upon  the  area  as  ascertained  "by  a  competent  sur- 
veyor, mutually  agreed  upon,"  and  it  was  held  that  the  main 
intent  w£s  to  ascertain  the  area,  to  which  the  covenant  for  the 
selection  of  a  surveyor  was  merely  an  incidental  means.29  There 
are  still  left  cases,  after  taking  out  all  the  foregoing  classes  of 
cases,  in  which  no  property  right  has  as  yet  vested,  in  which  no 
public  interest  is  affected,  and  in  which  the  main  purpose  of  the 
parties  was  to  leave  certain  terms  for  future  negotiation,  and  in 
which  the  court  has,  nevertheless,  fixed  terms  for  parties  who 
would  not  agree  upon  such  terms  themselves.20  A  contract  whereby 
A  agreed  to  furnish  oil  to  B  for  a  year  if  A's  wells  continued  to 
gush,  and  which  provided  that  if  such  wells  ceased  to  gush,  such 
contract  and  the  price  to  be  paid,  were  to  be  modified  as  the  parties 
might*  agree,  is  so  indefinite  that  it  can  not  be  enforced  if  the  wells 
cease  to  gush.21  A  provision  in  a  contract  between  a  city  and  a 
water  supply  company  to  the  effect  that  if  the  city  does  not  pur- 
chase the  plant  of  the  water  company  at  the  expiration  of  the 
original  contract,  such  contract  shall  be  renewed  "upon  such  terms 
as  are  mutually  agreed  upon  at  that  time,"  can  not  be  enforced; 
and  if  the  city  and  the  water  company  can  not  agree  upon  such 
terms,  the  court  can  not  fix  them  for  the  parties,  even  though  the 
only  term  upon  which  the  parties  have  not  agreed  is  the  water  rate, 
and  the  original  contract  provides  that  the  rate  upon  which  the 
parties  are  to  agree  is  not  to  exceed  the  rate  in  the  original  con- 

»Joy  v.  St.  Louis,  138  U.  S.  1,  34         29Howison  v.  Bartlett,  141  Ala.  503, 

L.  ed.    843;    Slade   ▼.   Lox'injrton.    141  37  So.  590,  147  Ala.  408.  40  So.  757. 
Ky.  214.  32  L.  K.  A.   (N.S.)  201.  132         » Towa-Minnoflnta  Land   Co.  v.  Con- 

S.  W.  404;  Chesapeake  h  Ohio  Ky.  v.  ner,    136    Ta.    674.    112    N.    W.    820; 

HerrinircT,  158  Ky.  267,  164  S.  W.  048.  Ohudnow  v.  Ketter,  161  Wis.  432.  154 

a.Toy  v.  St.  Louis,  138  U.  S.  1,  34  N.  W.  600. 
L.  ed.  843:  Union  Pacific  Ky.  v.  Chicago,         t\  United  Fruit  Co.  v.  Louisiana  Pe- 

Milwaukee  &  St.  Paul  Ry.,  163  U.  S.  troleum  Co.,  115  La.  181,  38  So.  058. 
564,  41  I*  ed.  282. 
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tract.12  Negotiations  in  which  A  offers  to  investigate  B's  title  to 
certain  land  and  perfect  the  same,  do  not  amount  to  a  contract  if 
the  parties  have  not  agreed  upon  the  amount  to  be  paid  to  A  for 
his  services  in  case  of  his  success.33 


'  §90.  Terms  to  be  settled  at  election  of  one  party.  An  offer 
which  leaves  certain  matters  to  the  subsequent  determination  of 
one  of  the  parties  and  not  to  some  subsequent  agreement  which  is 
to  be  entered  into  between  the  two,  is  definite  enough.1  If  the  offer 
fixes  the  time  of  commencing  work  within  certain  limits  and  leaves 
the  exact  time  to  the  adversary  party's  choice,2  or  reserves  the 
choice  to  the  promisor,3  or  which  leaves  to  the  determination  of  the 
vendee  the  time  at  which  a  mortgage  debt  shall  be  paid,4  it  is  suffi- 
ciently certain ;  and  so  is  an  offer  to  buy  all  the  coal  used  for  certain 
years  at  a  price  established  for  certain  grades,  though  the  pur- 
chaser has  the  right  to  select  the  grades  to  be  furnished.8  A  prom- 
ise to  pay  upon  a  contingency,  the  happening  of  which  lies  wholly 
with  the  promisor  if  such  contingency  has,  in  fact,  happened,1  as 
a  contract  whereby  grantee  is  to  pay  to  grantor  a  certain  sum  of 
money  upon  the  sale  of  such  land  by  grantee,7  is  sufficiently  cer- 
tain. A  contract  to  furnish  such  quantities  of  specified  articles  as 
the  buyer  may  desire,  within  specified  limits,  is  sufficiently  certain.1 
A  promise  to  furnish  advertising  matter,  the  precise  kind  to  be  left 


32Slade  v.  Lexington,  141  Ky.  214, 
32  L.  R.  A.  (N.S.)  201,  132  S.  W.  404; 
Livingston  Waterworks  v.  Livingston, 
53  Mont.  1,  L.  R.  A.  1917D,  1074,  162 
Pac.  381. 

•  33  Franck    v.    McGilvray,    144   Mich. 
318,  107  N.  W.  886. 

1  Kentucky.  Schweitzer  v.  Schweitzer 
(Ky.),  82  S.  W.  625,  26  Ky.  Law 
Rep.  88. 

Michigan.  Illinois  Roofing  &  Supply 
Co.  v.  Aerial  Advertising  Co.,  142  Mich. 
60S  [sub  nomine:  Illinois  Roofing  & 
Supply  Co.  v.  Cribbs,  106  N.  W.  274]. 

Minnesota.  John  Newton  Porter  Co. 
v.  Kiewel  Brewing  Co.,  137  Minn.  81, 
162  N.  W.  887;  State  v.  Equitable 
Surety  Co.,  140  Minn.  48,  167  N.  W.  292. 

New  York.  Spiritusfabriek  Astra  v. 
Sugar  Products  Co.,  221  N.  Y.  581,  116 
N.  E.  1077. 


Tennessee.  Southern  Publishing  As- 
sociation v.  Clements  Paper  Co.,  139 
Tenn.  420,  L.  R.  A.  1918D,  580,  201 
S.  W.  745. 

2  Cochrane  v.  Mining  Co.,  16  Colo. 
415,  26  Pac.  780. 

3  Troy,  etc.,  Co.  ▼.  Logan,  96  Ala.  619, 
12  So.  712. 

4Dodd  v.  Groos,  175  la.  47,  156  N. 
W.  845. 

I  Consolidated  Coal  Co.  v.  Smelting 
Co..  53  Til.  App.  565.  , 

SXoyes  v.  Young,  32  Mont.  226,  79 
Pac.  1063. 

7 Schweitzer  v.  Schweitzer  (Ky.),  82 
S.  W.  625,  26  Ky.  Law  Rep.  888. 

•  Spiritusfabriek  Astra  v.  Sugar  Pro- 
ducts Co.,  221  N.  Y.  581,  116  N.  E. 
1077;  Southern  Publishing  Association 
v.  Clements  Paper  Co.,  139  Tenn.  429, 
L.  R.  A.  1918D,  580,  201  S.  W.  745. 
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to  the  discretion  of  the  advertising  agency ; •  a  contract  for  furnish- 
ing catalogues  which  gives  to  the  purchaser  the  right  to  select  the 
covers,10  or  a  contract  whereby  a  debtor  corporation  agreed  to 
make  a  payment  of  between  one  hundred  dollars  and  two  hundred 
dollars  on  such  debt  and  to  give  a  note  for  the  balance  of  such 
debt,  indorsed  by  a  certain  officer  of  such  corporation ; "  a  contract 
to  sell  and  deliver  timber  which  gives  to  the  purchasers  the  right 
to  enter  and  remove  it  if  the  seller  does  not ; 12  a  contract  which 
gives  to  the  buyer  the  option  to  select  his  purchases  from  a  list 
furnished  by  the  seller,  which  indicated  the  kind  and  the  price  of 
each  article ; 1s  or  an  offer  to  sell  a  certain  number  of  scales  to  be 
selected  out  of  several  different  kinds  which  were  sold  at  different 
prices,14  are  each  sufficiently  complete.  If  an  offer  of  a  certain 
quantity  of  goods  at  a  certain  price  is  accepted,  and  by  subsequent 
correspondence  the  terms  of  payment  are  fixed,  the  contract  is 
complete,  even  if  the  last  letter  of  acceptance  states  that  the 
vendors  are  "clear"  as  to  everything  except  the  method  of  packing 
one  part  of  the  order,  and  as  to  that  they  are  willing  to  pack  it  in 
accordance  with  the  wishes  of  the  purchaser.18  A  contract  for 
adjusting  a  prior  debt  which  provides  for  a  cash  payment  and  for 
security  for  the  rest  of  the  debt,  is  sufficiently  certain  if  it  pre- 
scribes the  maximum  and  minimum  amounts  of  the  first  payment, 
within  which  limits  the  debtor  may  pay  the  amount  which  he 
pleases.11 

The  covenant  which  it  is  sought  to  enforce,  may,  however,  be  so 
vague  by  reason  of  the  fact  that  one  of  the  parties  is  to  settle  cer- 
tain provisions  as  he  pleases,  that  damages  can  not  be  recovered  for 
its  breach.17  A  contract  by  which  A  and  B  agree  upon  a  price  list 
for  a  large  number  of  different  articles,  and  by  which  A  agrees  to 
furnish  to  B  any  articles  which  B  may  order  from  such  list  up  to 


•  Doolittle  v.  Callender,  88  Neb.  747, 
180  N.  W.  436. 

II  John  Newton  Porter  Co.  v.  Kiewel 
Brewing  Co.,  137  Minn.  81,  162  N.  W. 
887. 

11  Illinois  Roofing  ft  Supply  Co.  ▼. 
Aerial  Advertising  Co.,  142  Mich.  698 
[sub  nomine:  Illinois  Roofing  ft  Supply 
Co.  v.  Cribbs,  106  N.  W.  274]. 

12  Mcintosh  Bros.  v.  Rutland,  88  Miss. 
718,  41  So.  372. 

H  George  Delker  Co.  v.  Hess  Spring 

ft  Axle  Co.,  138  Fed.  647,  71  C.  C.  A.  07. 

M  Kimball  v.  Deere,  108  la.  676,  77 


N.  W.  1041.  (Since  damages  can  at 
least  be  estimated  from  the  profits 
which  would  have  been  received  from 
a  purchase  of  the  kind  of  scale  on 
which  the  profits  were  least.) 

WTri-State  Milling  Co.  v.  Breisch, 
145  Mich.  232,  108  N.  W.  657. 

IS  Illinois  Roofing  ft  Supply  Co.  v. 
Aerial  Advertising  Co.,  142  Mich.  698 
[sub  nomine:  Illinois  Roofing  ft  Supply 
Co.  v.  Cribbs,  106  N.  W.  274]. 

17  Christie  v.  Patton,  148  Ala.  324, 
42  So.  614. 
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a  certain  amount,  and  B  agrees  to  order  such  amount  of  articles 
from  such  list,  B  to  have  the  power  of  designating  at  a  later  time 
what  articles  he  wishes,  has  been  held  to  be  too  indefinite  to  be 
enforced.11  If  A  promised  to  give  work  to  B  for  such  number  of 
teams,  up  to  thirty,  as  B  cared  to  furnish  while  certain  improve- 
ments were  being  constructed,  such  covenant  is  so  indefinite  that 
B  can  not  recover  for  loss  of  future  profits  if  A  refuses  to  furnish 
further  work  after  B  has  commenced  work.11  If  by  the  terms  of 
the  contract,  the  entire  covenant  is  to  be  performed  by  one  party 
only  if  the  other  party  requested  performance,  no  liability 
attaches,  and  no  action  can  be  brought  against  the  party  who  is 
entitled  to  call  for  performance  if  he  does  not,  in  fact,  ask  for  it.20 
If  A  agrees  to  furnish  goods  to  B,  "to  be  shipped  when  ordered," 
B  is  not  liable  to  A  if  he  does  not  order  such  shipment.21 

§  91.  Terms  supplied  by  specific  extrinsic  reference.  An  offer 
may  adopt  in  part  the  terms  of  another  instrument,  and  may  thus 
be  the  basis  of  a  valid  contract;  although,  without  such  reference 
to  such  contract,  the  offer  itself  would  have  been  incomplete.1  An 
offer  referring  to  a  previous  contract  for  the  price  is  complete, 
though  the  price  is  omitted  from  such  offer.2  A  contract  may  be 
definite  although  certain  terms  are  omitted,  if  a  contract  to  be 
made  thereafter  between  one  of  the  parties  and  a  third  party  is 
adopted  in  advance  to  supply  such  terms;  such  as  a  building  con- 
tract,3 or  an  insurance  contract,4  or  a  contract  to  pay  certain  attor- 
neys as  much  as  either  of  two  other  attorneys  receives  for  his  serv- 
ices in  the  case.8  The  fact  that  a  contract  provides  that  certain 
work  is  to  be  done  "in  accordance  with  plans  and  specifications  to 
be  furnished,"  does  not  render  such  contract  indefinite,  if,  in  fact, 


«  Price  v.  Wiesner,  83  Kan.  343,  31 
L.  R.  A.  (N.S.)  027,  111  Pac.  430; 
Price  v.  Stipek,  30  Mont.  426,  104 
Pac.  105.  [It  would  seem  as  though 
the  court  were  unwilling  to  enforce  such 
contracts  because  thev  were  unfair  and 
oppressive:  but  it  preferred  to  assign 
as  a  reason  for  refusing  to  enforce 
such  contracts  the  fact  that  thev  were 
indefinite  and  uncertain.] 

II  Christie  v.  Patton,  148  Ala.  324, 
42  So.  614. 

20  Oliver  Typewriter  Co.  v.  Huffman, 
65  W.  Va.  51*63  S.  E.  1086. 

21  Oliver  Typewriter  Co.  v.  Huffman, 
65  W.  Va.  51,  63  S.  E.  1086. 


1  American-Pacific  Const.  Co.  v. 
Modern  Steel  Structural  Co.,  211  Fed. 
840,  128  C.  C.  A.  375;  Henderson  v. 
Spratlen,  44  Colo.  278,  08  Pac.  14; 
Walsh  v.  Myers,  02  Wis.  307,  66  N.  W. 
250. 

2  Walsh  v.  Myers,  02  Wis.  307,  66 
N.  W.  250.  (An  order  for  ten  thousand 
cans  of  lye  to  be  furnished  "as  hereto- 
fore.") 

3  Blaney  v.  Hoke,  14  O.  S.  202. 

4  Tower  v.  Grocers',  etc.,  Co.,  150  Pa. 
St.  106,  28  Atl.  220. 

8  Lungerhausen  v.  Crittenden,  103 
Mich.  173,  61  N.  W.  270. 
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such  plans  and  specifications  were  prepared  and  were  attached  to 
such  contract  when  it  was  executed.1 

A  term  which  is  not  fixed  in  a  contract  may  be  made  sufficiently 
certain  by  reference  to  extrinsic  facts  which  fix  it.7  A  contract  to 
support  a  person  as  long  as  she  suffered  from  certain  injuries ;  *  a 
contract  to  pay  fifty  cents  per  thousand  feet  for  all  pine  trees 
exceeding  a  certain  size,  upon  a  certain  tract  of  land,  payment  to 
be  made  from  time  to  time  as  the  trees  were  cut;9  a  contract  by 
which  A  agrees  to  advance  to  B  money  enough  to  pay  B's 
employes ; 10  a  contract  by  which  the  father  of  an  illegitimate  child 
agrees  to  make  such  child  equal  with  his  other  children  in  the  dis- 
tribution of  his  estate ; 1!  a  contract  to  manufacture  staves  as  long 
as  the  parties  can  secure  "sufficient  timber  for  that  purpose  in  the 
locality  of  the  mill";12  a  contract  adjusting  the  rights  of  parties 
in  a  tract  of  land  which  described  such  land  by  its  area,  the  county 
in  which  it  is  located,  the  stream  on  which  it  is  located,  and  the 
fact  that  the  parties  to  the  contract  had  occupied  it,11  and  a  con- 
tract to  furnish  free  telephone  service  to  the  public  officers  of  a 
city  as  long  as  the  telephone  company  maintains  a  telephone  ex- 
change in  that  city,14  are  each  sufficiently  complete.  A  contract  for 
furnishing  a  certain  quantity  of  structural  iron  by  weight,  which 
gives  the  dimensions  of  the  building  for  which  it  is  to  be  furnished, 
is  not  rendered  invalid  by  the  fact  that  the  exact  details  according 
to  which  the  iron  was  to  be  furnished  were  to  be  given  in  certain 
drawings  to  be  approved  by  the  architect  of  the  property  owner, 
since  it  was  clear  that  such  buildings  were  to  be  based  upon  the 
general  plans  already  prepared  by  the  architect.11  A  contract  to 
pay  an  amount  equal  to  that  expended  by  the  promisee,  if  such 
amount,  though  not  then  ascertained,  is  ascertainable  from  vouchers 
and  bills,  is  complete.16    If  a  contract  contains  an  express  reference 


•  Cleveland,  C.  C.  &  St.  L.  Ry.  Co.  v. 
Moore,  170  Ind.  328,  82  N.  E.*  52  [re- 
hearing denied  (1908),  Cleveland,  C.  C. 
&  St.  L.  Ry.  Co.  v.  Moore,  84  N.  E. 
540]. 

T  Henderson  v.  Spratlen,  44  Colo.  278, 
98  Pac.  14;  Kent  v.  Lumber  Co.,  122 
La.  1046,  48  So.  451. 

i  Henderson  v.  Spratlen,  44  Colo.  278, 
98  Pac.  14. 

tKent  v.  Lumber  Co.,  122  La.  1046, 
48  So.  451. 

to  Pupli  v.  Jackson,  154  Ky.  640,  157 
8.  W.  1082  [rehearing  denied  in  Pugh 


v.  Jackson,  154  Ky.  772, 159  S.  W.  600]. 

11  Lewis  v.  Creech's  Admr.,  162  Ky. 
763,  173  S.  W.  133. 

«Alderton  v.  Williams,  139  Mich. 
296,  102  N.  W.  753. 

13  Waring  v.  Loomis,  35  Wash.  85,  76 
Pac.  510. 

14  City  of  Superior  v.  Douglas  County 
Telephone  Co.,  141  Wis.  363,  122  N.  W. 
1023. 

1*  American-Pacific  Construction  Co. 
v.  Modern  Steel  Structural  Co.,  211  Fed. 
849,  128  C.  C.  A.  375. 

II  Wehner  v.  Bauer,  160  Fed.  240. 
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to  another  writing  as  part  thereof,  such  other  writing  must  be  put 
in  evidence  in  order  to  prove  the  terms  of  the  contract.17 

Reference  to  an  extrinsic  instrument  may  not  be  sufficient  to 
make  the  contract  definite  enough  to  be  enforced,  if  such  extrinsic 
instrument  does  not  exist  or  if  its  terms  can  not  be  ascertained.1* 
A  contract  by  which  A  agrees  to  lease  to  B  certain  realty  for 
ninety-nine  years  "on  the  usual  terms  as  applied  to  a  ninety-nine 
year  lease,"  can  not  be  enforced  specifically  in  equity  if  it  is 
shown  that  there  is  no  general  or  usual  form  for  a  ninety-nine  year 
lease  in  use  in  the  city  where  such  realty  is  located.11 

§92.  Terms  supplied  by  implication  of  law.  Omission  to 
express  certain  terms  in  a  contract  does  not  render  it  indefinite  or 
uncertain  if  such  terms  will  be  supplied  by  implication  of  the  law. 
If  the  compensation  is  not  fixed  by  the  terms  of  the  contract  or  by 
fair  construction  therefrom,  the  contract  may  nevertheless  be 
enforced  if  a  reasonable  compensation  was  intended.1  A  contract 
to  pay  a  reasonable  compensation  for  services  is  complete.2  Serv- 
ices rendered  at  the  express  request  of  the  party  for  whom  they 
are  rendered,1  as  by  an  attorney,4  or  one  who  aids  in  the  prepara- 


17  Spade  v.  Western  Life  Indemnity 
Co.,  61  Or.  220,  117  Pac.  973,  122  Pac 
38. 

II  Goldstine  v.  To  1  man,  157  Wis.  141, 
147  N.  W.  7. 

19  Goldstine  v.  Tolman,  157  Wis.  141, 
147  N.  W.  7. 

1  St.  Louis  &  S.  F.  R.  Co.  ▼.  Gorman, 
70  Kan.  643,  100  Pac.  647;  Nyhart  v. 
Pennington,  20  Mont.  158,  50  Pac.  413; 
Perkins  v.  Hasbrouck,  155  Pa.  St.  494, 
26  Atl.  695 ;  Wojalin  v.  National  Union 
Bank,  144  Wis.  646,  129  N.  W.  1068. 

SCTelmer  v.  Bauer,  160  Fed.  240. 

*  California.  Miller  v.  Ballerino,  135 
Cal.  566,  67  Pac.  1046,  68  Pac.  600. 

Connecticut  Clark  v.  Clark,  46 
Conn.  586;  Rowell  v.  Ross,  87  Conn. 
157,  87  Atl.  355. 

Georgia.  Wells  v.  Haynes,  101  Ga. 
841,  28  S.  E.  968. 

Indiana.  Lockwood  v.  Robbins,  125 
Ind.  398,  25  N.  E.  455. 

Iowa.  Clark  v.  Ellsworth,  104  la. 
442,  73  N.  W.  1023;  Wadleigh  v.  Mc- 
Dowell, 102  la.  480,  71  N.  W.  336. 


Kentucky.  Coleman  v.  Simpson,  32 
Ky.  (2  Dana)  166. 

Massachusetts.  Norwood  v.  Lathrop, 
178  Mass.  208,  59  N.  E.  650;  Taft  v. 
Shaw,  159  Mass.  592,  35  N.  E.  88. 

Michigan.  Sears  v.  Giddey,  41  Mich. 
590,  32  Am.  Rep.  168,  2  N.  W.  917. 

Minnesota.  Selover  v.  Bryant,  54 
Minn.  434,  40  Am.  St.  Rep.  349,  21 
L.  R.  A.  418,  56  N.  W.  58. 

Nebraska.  Harrison  v.  Hancock 
(Neb.),  89  N.  W.  374. 

New  York.  Randall  v.  Packard,  142 
N.  Y.  47,  36  N.  E.  823. 

Pennsylvania.  Perkins  v.  Hasbrouck, 
155  Pa.  St.  494,  26  Atl.  695;  Masterson 
v.  Masterson,  121  Pa.  St.  605,  15  Atl. 
652. 

Rhode  Island.  Gorman  v.  Bannigan, 
22  R.  I.  22,  46  Atl.  38. 

Wisconsin.  Standard  Printing  Co.  v. 
Publishing  Co.,  87  Wis.  127,  58  N.  W. 
238;  Wojahn  v.  National  Union  Bank, 
144  Wis.  646,  129  N.  W.  1068. 

*  Georgia.  Wells  v.  Haynes,  101  Gft. 
841,  28  S.  E.  968. 
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tion  of  a  case  for  trial,8  or  an  agent,1  or  a  physician,7  must  be  paid 
for  by  such  party  requesting  such  services  although  no  price  has 
been  agreed  upon.  In  such  cases  a  reasonable  compensation  is 
allowed.  So  a  promise  that  one  shall  be  "well  paid7'  if  he  will 
delay  collecting  a  debt  until  the  death  of  the  debtor,1  or  if  he  will 
sell  realty  for  the  promisor,9  or  a  contract  to  pay  such  amount  as 
would  be  " right"  or  " satisfactory"  as  consideration  for  withdraw- 
ing an  appeal  from  a  decree  probating  a  will,  since  the  contract 
could  be  construed  as  one  for  the  payment  of  a  reasonable  amount ; 10 
a  contract  by  which  A,  who  was  a  chemist,  agreed  that  B,  who  was 
a  manufacturer,  should  use  any  formula  which  A  might  discover, 
and  that  B  should  pay  to  A  "a  fair  and  equitable  share  of  the 
profits," 1f  or  a  contract  whereby  an  accident  and  indemnity  insur- 
ance company  agreed  that  if  an  injured  employe  would  give  a 
release  for  a  certain  amount  of  money,  the  insurance  company 
would  "make  it  right"  if  he  did  not  get  well  in  six  weeks,  since 
such  promise  is  in  legal  effect  a  promise  to  pay  reasonable  com- 
pensation in  excess  of  such  sum  if  such  injuries  are  not  cured  in 
such  time,12  are  each  sufficiently  definite.    If,  however,  the  contract 


Iowa.  Clark  v.  Ellsworth,  104  la. 
442,  73  N.  W.  1023. 

Kentucky.  German  i a,  etc.,  Co.'s  As- 
signee v.  Hargis,  23  Ky.  Law  Rep.  874, 
64  S.  W.  516;  Brodie  v.  Parsons,  23 
Ky.  Law  Rep.  831,  64  S.  W.  426;  Down- 
ing v.  Major,  32  Ky.  (2  Dana)  228. 

Massachusetts.  Taft  v.  Shaw,  159 
Mass.  592,  35  N.  E.  88. 

Minnesota.  Selover  v.  Bryant,  54 
Minn.  434,  40  Am.  St.  Rep.  349,  21 
L.  R.  A.  418,  56  N.  W.  58. 

Missouri.    Rose  v.  Spies,  44  Mo.  20. 

New  York.  Randall  v.  Packard,  142 
N.  Y.  47,  36  N.  E.  823 ;  Starin  v.  New 
York,  106  N.  Y.  82,  12  N.  E.  643. 

Rhode  Island.  Gorman  v.  Bannigan, 
22  R.  T.  22,  46  Atl.  38. 

Tennessee.  Newman  v.  Davenport, 
68  Tenn.  (9  Baxt.)  538. 

•  Miller  v.  Ballerino,  135  Cal.  566, 
67  Pac.  1046,  68  Pac.  600. 

•  Stillman  v.  Leffert*  (la.).  82  N.  W. 
491:  Miller  v.  Cuddy,  43  Mich.  273, 
38  Am.  Rep.  181,  5  N.  W.  316;  Arring- 
ton  v.  Cary,  64  Tenn.  (5  Baxt.)  609; 
Nauman  v.  Zoerblaut,  21  Wis.  466. 


7  Alabama.  Morrisette  v.  Wood,  128 
Ala.  505,  30  So.  630. 

Iowa.  She! ton  v.  Johnson,  40  la.  84; 
Peck  v.  Hutchinson,  88  la.  320,  55  N- 
W.  511. 

New  Jersey.  Ely  v.  Wilbur,  49  N.  J. 
L.  685,  60  Am.  Rep.  668,  10  Atl.  385, 
441. 

North  Carolina.  Prince  v.  McRae,  84 
N.  Car.  674. 

South  Dakota.  Webster  v.  Lamb,  15 
S.  D.  292,  89  N.  W.  473. 

Wisconsin.  McNamara  v.  McNamara. 
108  Wis.  613,  84  N.  W.  901;  Garrey  v. 
Stadler,  67  Wis.  512,  58  Am.  Rep.  877, 
30  N.  W.  787. 

•  Davis  v.  Teachout,  126  Mich.  135, 
86  Am.  St.  Rep.  531,  85  N.  W.  475. 

•  Levitt  v.  Miller,  64  Mo.  App.  147. 

10  Silver  v.  Graves,  210  Mass.  26,  95 
N.  E.  948. 

11  Noble  v.  Joseph  Burnett  Co.,  208 
Mass.  75,  94  N.  E.  289. 

HBrennan  v.  Employers'  Liability 
Assurance  Co.,  213  Mass.  365,  100  N.  E. 
633. 
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shows  that  the  parties  did  not  intend  to  leave  the  price  to  be  fixed 
by  some  administrative  board,  or  to  be  determined  by  the  jury  as 
a  reasonable  price,  but  intended  to  fix  it  themselves  by  future  nego- 
tiations, the  contract  will  be  invalid.13 

If  no  time  is  specified  for  performance,14  or  for  commencing 
work,11  or  for  beginning  the  construction  of  a  building  upon  leased 
land,18  or  for  accepting  an  offer  for  value,17  or  for  the  performance 
of  a  contract  to  marry,11  a  reasonable  time  is  intended;  and  the 
omission  to  fix  the  time  specifically  does  not  render  the  contract 
incomplete.  The  fact  that  the  time  of  delivery  is  not  specified  in 
a  contract  to  deliver  goods  in  reasonable  installments  as  the  pur- 
chaser might  require,  does  not  render  such  contract  invalid,  such 
delivery  must,  at  least,  be  made  in  a  reasonable  time.11  A  contract 
for  the  construction  of  a  building  which  does  not  specify  the  time 
within  which  the  building  is  to  be  completed,  is  sufficiently  definite, 
since  a  reasonable  time  for  performance  is  to  be  understood.20  A 
promise  tc  pay  a  certain  sum  in  annual  payments  without  fixing 
the  amount  for  each,. is  not  so  vague  as  to  be  unenforceable,  since 
it  will  be  implied  that  such  amount  is  to  be  paid  at  each  payment, 
that  the  entire  principal  will  be  paid  in  a  reasonable  time.21  If  a 
contract  contains  no  specific  provision  as  to  the  delivery  of  goods 
which  are  purchased,  the  law  implies  that  such  goods  are  to  be 


13  Livingston  Waterworks  v.  Livings- 
ton, 53  Mont.  1,  L.  R.  A.  1917D,  1074, 
1C2  Pac.  381.    See  $  80. 

w  United  States.  Frankfurt-Barnett 
Co.  v.  Prym  Co.,  237  Fed.  21,  150  C.  C. 
A.  223,  L.  R.  A.  191 8A,  602. 

California.  Brookings  Lumber  &  Box 
Co.  v.  Manufacturers'  Automatic 
Sprinkler  Co.,  173  Cal.  670,  161  Pac. 
266. 

Delaware.  Ehrenstrom  v.  Phillips 
(Del.),  77  Atl.  81. 

Georgia.  Cothran  v.  Witham,  123  Ga. 
100,  51  S.  E.  285. 

Indiana.  Wills  v.  Ross,  77  Ind.  1, 
40  Am.  Rep.  279. 

Kansas.  T>ois  v.  Sinclair,  67  Kan. 
748,  74  Pac.  261 ;  Bowes  v.  Sly,  96  Kan. 
388,  152  Pac.  17. 

Massachusetts.  Phelps  v.  Sheldon, 
30  Mass.  (13  Pick.)  50,  23  Am.  Dec, 
659. 


Ohio.  Stewart  v.  TTerron,  77  O.  S. 
130,  82  N.  E.  956;  Rock  v.  Monarch 
Building  Co.,  87  O.  S.  244,  100  K.  E. 
887. 

Washington.  Andrews  v.  Uncle  Joe, 
Diamond  Broker,  44  Wash.  668,  87  Pac. 
947. 

15  George  D.  Barnard  Co.  v.  Babbitt, 
54  Til.  App.  62. 

IS  Rock  v.  Monarch  Building  Co.,  87 
O.  S.  244,  100  N.  E.  887. 

"Cothran  v.  Witham,  123  Ga.  190, 
51  8.  E.  285.     See  §  138. 

M  Bowes  v.  Sly,  96  Kan.  388,  152 
Pac.  17. 

IS  Frankfurt-Barnett  Co.  v.  Prym  Co., 
237  Fed.  21,  150  C.  C.  A.  223,  L.  R.  A. 
1918A,  602. 

M  Friedman  v.  Schleuter,  105  Ark. 
580,  151  S.  W.  696. 

21  Tingue  v.  Patch,  93  Minn.  437,  101 
N.  W.  792. 
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delivered  at  a  reasonable  time.22  So  if  a  contract  of  guaranty  does 
not  limit  the  time  or  length  of  credit  to  be  given,  a  reasonable  time 
is  intended.23  A  promise  by  a  pledgee  to  allow  redemption  after 
one  year  at  an  increased  rate,  no  time  limit  being  fixed,  is  suffi- 
cienty  definite,  if  such  redemption  is  tendered  in  a  reasonable 
time.24  A  promise  to  extend  a  mortgage  for  a  "term  of  years,' ' 
has  been  held  to  be  sufficiently  definite  as  being  equivalent  to  a 
promise  to  extend  such  mortgage  for  a  reasonable  time.28  If  a  con- 
tract between  a  shipper  and  a  commoa  carrier  provides  for  the 
storage  of  certain  articles  without  cost,  such  contract  imports  a 
reasonable  time ; n  and  the  fact  that  such  storage  continues  longer 
than  the  carrier  had  anticipated,  does  not  prevent  the  existence  of 
a  contract.27  If  a  contract  of  sale  makes  no  provision  for  the  time 
of  payment,  the  implication  is  that  payment  on  delivery  is  intended.21 
A  contract  whereby  the  purchaser  of  stock  agrees  not  to  sell  any 
part  of  such  stock  at  any  time  without  first  giving  to  the  vendor 
the  opportunity  to  buy  such  stock  at  its  book  value,  although  the 
time  at  which  such  contract  was  to  be  operative  was  not  fixed 
otherwise,  is  sufficiently  certain.29 

§  93.  Terms  supplied  by  construction.  It  is  not  necessary,  how- 
ever, that  the  terms  must  all  be  expressly  set  forth  in  the  offer.  If 
the  terms  can  be  determined  frojn  the  context,  or  from  the  extrin- 
sic evidence  admissible  to  explain  the  terms  of  the  offer,  the  offer 
is  sufficiently  complete.1  The  context  of  the  contract  may  afford 
the  means  of  ascertaining  the  intention  of  the  parties  with  refer- 
ence to  the  price.  An  offer  to  buy  "four  notes  of  three  hundred 
dollars  each"  is  sufficiently  definite,  though  no  price  is  fixed,  as 
the  face  value  of  the  notes  is  intended.2 


&  Cameron  Coal  &  Mercantile  Co.  v. 
Universal  Metal  Co.,  26  Okla.  615,  110 
Pac.  720. 

29  Lehigh,  etc.,  Co.  v.  Scallen,  61  Minn. 
63,  63  N.  W.  245;  Harvey  v.  Bank,  56 
Neb.  320,  76  N.  W.  870. 

H  Andrews  v.  Uncle  Joe,  Diamond 
Broker,  44  Wash.  668,  87  Pac.  947. 

Jt  Beach  &  Clarridge  Co.  v.  American 
Steam  Gauge  &  Valve  Mfg.  Co.,  202 
Mass.  177,  88  N.  E.  024. 

» Atlantic  Pebble  Co.  v.  Lehigh 
Valley  R.  Co.,  89  N.  J.  L.  336,  98  Atl. 
410. 

»  Atlantic     Pebble     Co.     v.    Lehigh 


Valley  R.  Co.,  89  N.  J.  L.  336,  98  Atl. 
410. 

» Drake  v.  Scott,  136  Ala.  261,  96 
Am.  St.  Rep.  25,  33  So.  873;  National 
Bank  v.  R.  R.,  44  Minn.  224,  20  Am. 
St.  Rep.  566,  46  N.  WT  342,  560. 

MCothran  v.  Witham,  123  Ga.  190, 
51  S.  E.  285. 

1  Christian,  etc.,  Co.  v.  Water  Supply 
Co.,  106  Ala.  124,  17  So.  352;  Hayes  v. 
O'Brien,  149  111.  403,  23  L.  R.  A.  555, 
37  N.  E.  73;  Wells  v.  Alexander,  130 
N.  Y.  642,  15  L.  R.  A.  218,  29  N.  E.  142. 

2TJbbinga  v.  Bank,  108  la.  221,  78 
N.  W.  840. 
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An  offer  of  itself  indefinite,  as  an  offer  to  donate  four  acres, 
may  be  made  definite  by  locating  the  tract  by  mutual  agreement.8 
Where  a  contract  failed  to  show  in  what  county  the  land  was 
located,  but  the  vendor  put  vendee  in  possession,  the  contract  is 
sufficiently  complete.4  If  the  context  shows  that  prompt  perform- 
ance is  intended,  the  contract  is  sufficiently  definite,  though  no 
time  is  expressly  fixed.9  An  omission  to  fix  the  time  during  which 
performance  shall  last,  may  be  supplied  by  the  ordinary  rules  of 
construction.  An  offer  not  to  compete  in  the  practice  of  medicine, 
nothing  being  said  as  to  time,  is  said  to  be  sufficiently  definite, 
since  it  means  for  the  life  of  the  promisor.1  An  order  for  "one  car 
straights  and  also  one  car  culls"  of  bananas,  with  the  additional 
provision  "fruit  must  be  fine,"  together  with  an  acceptance  "we 
will  fill  your  order  for  one  car  each  straights  and  culls,  and  will 
wire  you  price  before  shipping,"  was  said  to  amount  to  a  complete 
contract,  the  agreement  to  wire  the  price  before  shipping  being 
without  consideration  and  no  part  of  the  contract.7 


§  94.  Method  for  determining  terms  omitted  from  contract.  If 
the  contract,  while  not  specifically  determining  the  subject-matter, 
fixes  a  valid  method  of  determining  it  thereafter,  as  in  a  contract 
for  the  sale  of  realty,1  it  is  certain  enough.  If  the  entire  considera- 
tion is  a  price  which  is  to  be  fixed  by  certain  appraisers  to  be 
named,  no  contract  exists,  unless  they  fix  such  price,2  even  if  one 
of  the  parties  prevents  them  from  fixing  it,'  as  by  refusing  to 
appoint  an  appraiser,4  or  by  refusing  to  allow  an  appraiser  to  pro- 
ceed after  he  has  been  appointed.1  This  rule  has  been  justified  on 
the  ground  of  the  lack  of  power,  and  often  of  ability,  on  the  part 
of  arbitrators,  tb  secure  evidence  and  weigh  it  duly  so  as  to  insure 


3  Work  v.  Weigh,  160  Til.  469,  43  N. 
E.  719. 

«Bron  v.  Ward,  110  la.  123,  81  N. 
W.  247. 

•  Woarms  v.  Hammond,  5  D.  C.  App. 
338. 

IHauser  v.  Harding,  126  N.  Car.  205, 
35  S.  E.  586. 

TOlcese  v.  Mobile  Fruit  &  Trading 
Co.,  211  111.  539,  71  N.  E.  1084. 

lEmshwiller  v.  Tyner,  16  Ind.  App. 
133,  44  N.  E.  811. 

2  England.  Collins  v.  Collins,  26 
Beav.  306. 


Louisiana.  Saint  v.  Martel,  127  La. 
73,  53  So.  432. 

Missouri.  St.  Louis  v.  St.  Louis  Gas- 
light Co.,  70  Mo.  69. 

New  Jersey.  Woodruff  v.  Woodruff, 
44  N.  J.  Eq.  349,  1  L.  R.  A.  380,  16 
Atl.  4. 

Ohio.    Corner  v.  Drake,  1  O.  S.  167. 

Wisconsin.  Schneider  v.  Reed,  123 
Wis.  488,  101  N.  W.  682. 

JElberton  Hardware  Co.  v.  Hawes, 
122  Ga.  858,  50  S.  E.  964. 

4  King  v.  Howard,  27  Mo.  21. 

•  Vickers  y.  Vickers,  L  R.  4Eq.  529. 
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a  just  result.0  It  is  probably  well  settled  by  the  authorities,  but 
the  tendency  is  to  restrict  it  to  its  present  form.  An  option  to  a 
lessee  to  buy  "at  a  fair  valuation  by  appraisement  has  been  en- 
forced specifically  on  the  theory  that  by  the  terms  of  the  contract, 
such  "fair  valuation' '  might  be  made  by  the  court.7  If  the  price 
which  is  to  be  fixed  by  appraisers  is  not  the  vital  part  of  the  con- 
tract,* as  where  it  is  the  price  of  a  small  quantity  of  furniture, 
which  was  sold  together  with  a  considerable  tract  of  land  and  fix- 
tures, the  latter  being  sold  at  a  fixed  price,9  or  where  a  contract 
for  the  construction  and  use  of  a  large  railroad  bridge  for  a  long 
term  of  years,  provides  for  the  determination  of  disagreements  as 
to  the  schedule  of  trains  by  referees,10  the  provision  for  appraise- 
ment does  not  render  the  contract  invalid  and  does  not  prevent 
specific  performance  thereof.  If  .the  contract  has  been  performed 
by  one  party  so  that  it  is  not  practicable  to  restore  him  to  his 
former  condition,11  as  where  such  party  has  made  valuable  improve- 
ments upon  realty  in  reliance  upon  a  covenant,  giving  to  him  the 
option  to  buy  or  to  renew  a  lease  at  an  appraised  value,12  or  in 
reliance  on  a  covenant  by  which  the  lessor  agrees  to  buy  such  im- 
provements at  an  agreed  valuation,13  equity  will  determine  the 
value  of  the  realty  or  improvements,  or  the  amount  of  rent  to  be 
paid  on  renewal. 

§  95.  Indefinite  and  uncertain  offers.  The  offer  must  not  merely 
be  complete  in  terms,  but  the  terms  must  be  sufficiently  definite  to 
enable  the  court  to  determine  whether  the  contract  has  been  per- 
formed or  not.1  If  the  court  can  determine  from  the  terms  of  the 
contract  what  the  parties  have  agreed  upon  as  performance,  the 


•  Tobey  v.  County  of  Bristol,  3  Story 
800,  Fed.  Cas.  No.  14065. 

T  Lister  Agricultural  Chemical  Works 
v.  Selby,  68  N.  J.  Eq.  271,  59  Atl.  247. 

•  Richardson  v.  Smith,  L.  R.  5  (L'n. 
App.  648;  Union  Pacific  Railway  Co.  v. 
Chicago,  Rock  Island  &  Pacific  Rail- 
way Co.,  163  U.  S.  564,  41  L.  ed.  282; 
Richardson  v.  Harkness,  59  Wash.  474, 
110  Pac.  -9. 

•  Richardson  v.  Smith,  L.  R.  5  Ch. 
App.  648. 

M  Union  Pacific  Railway  Co.  v. 
Chicago,  Rock  Island  &  Pacific  Rail- 
way Co.,  163  U.  S.  564,  41  L.  ed.  282. 


11  St.  Louis  v.  St.  Louis  Gaslight  Co., 
70  Mo.  69;  Lowe  v.  Brown,  22  O.  S.  463; 
Bristol  v.  Bristol  &  Warren  Water- 
works, 19  R.  I.  413,  32  L.  R.  A.  740, 
34  Atl.  359. 

«  Lowe  v.  Brown,  22  0.  S.  463. 

13  Coles  v.  Peck,  96  Ind.  333,  49  Am. 
Rep.  161 ;  G reason  v.  Keteltas,  17  N.  Y. 
491 ;  Bristol  v.  Bristol  &  Warren  Water- 
works, 19  R.  I.  413,  32  L.  R.  A.  740, 
34  Atl.  359;  Cooke  v.  Miller,  25  R.  I. 
92,  1  Am.  &  Eng.  Ann.  Cas.  30,  54 
Atl.  927. 

1  England.  Guthing  v.  Lynn,  2  B.  & 
Ad.  232. 


§95 


Page  on  Contracts 


136 


fact  that  the  contract  does  not  provide  for  damages,2  or  the  fact 
that  damages  can  not  be  estimated  exactly,9  does  not  render  the 
contract  indefinite. 

The  test  of  ability  to  ascertain  the  measure  of  damages  from  the 
contract  has  been  suggested  as  the  test  for  certainty.4  It  has  been 
said  that  if  no  breach  of  the  contract  could  be  assigned  which 
could  be  measured  by  any  test  of  damages  from  the  contract,  it  is 
too  indefinite  to  be  enforceable  at  law.1  On  the  other  hand,  if,  from 
the  contract,  the  court  can  determine  the  terms  and  conditions 
thereof,  and  can  determine  the  measure  of  damages  in  case  of 
breach,  the  contract  is  sufficiently  definite.6    In  practically  all  of 


United  States.  Woerheide  v.  Barber 
Asphalt  Paving  Co.,  251  Fed.  196. 

Georgia.  Hart  v.  Ry.,  101  Ga.  188, 
28  S.  E.  637;  Douglass  v.  W.  L.  Wil- 
liams Art  Co.,  143  Ga.  846,  85  S.  E.  993. 

Illinois.  Minnesota  Lumber  Co.  v. 
Coal  Co.,  160  111.  85,  31  L.  R.  A.  629, 
43  N.  E.  774. 

Iowa.  Des  Moines  v.  Waterworks  Co., 
95  la.  348,  64  N.  W.  269;  Gould  v. 
Gunn,  161  la.  155,  140  N.  W.  380. 

Louisiana.  Peet  v.  Meyer,  42  La. 
Ann.  1034,  8  So.  534. 

Maryland.  DeBearn  v.  DeBearn,  126 
Md.  629,  95  Atl.  476. 

Michigan.  Detroit  Savings  Bank  v. 
Loveland,  168  Mich.  163,  130  N.  W. 
678. 

Minnesota.  Kull  v.  Wilson,  137 
Minn.  127,  162  N.  W.  1072. 

Missouri.  State  v.  Associated  Press, 
159  Mo.  410,  81  Am.  St.  Rep.  368,  51 
L.  R.  A.  151,  60  S.  W.  91;  Kelly  v. 
Thuey,  143  Mo.  422,  45  S.  W.  300; 
Anderson  v.  Hall,  273  Mo.  307,  202  S. 
W.  539. 

Montana.  Price  v.  Stipek,  39  Mont. 
426,  104  Pac.  195 ;  Schwab  v.  McVey,  54 
Mont.  422,  171  Pac.  277. 

New  Jersey.  Vreeland  v.  Vreeland, 
53  N.  J.  Eq.  387,  32  Atl.  3. 

New  York.  United  PresB  v.  Press 
Co.,  164  N.  Y.  406,  53  L.  R.  A.  288, 
58  N.  E.  527;  Varney  v.  Ditmars, 
217  N.  Y.  223,  Ann.  Cas.  1916B,  758, 
111  N.  E.  822. 


North  Carolina.  Mfg.  Co.  v.  Hobbs, 
128  N.  Car.  46,  83  Am.  St.  Rep.  661, 
38  S.  E.  26;  Rhyne  v.  Rhyne,  151  N. 
Car.  400,  66  S.  E.  348 :  Wooten  v.  S.  R. 
Biggs  Drug  Co.,  169  X.  Car.  64,  85 
S.  E.  140. 

Oklahoma.  Central  Mortgage  Co.  v. 
Michigan  State  Life  Ins.  Co.,  43  Okla. 
33,  143  Pac.  175;  Arkansas  Valley  Town 
&  Land  Co.  v.  Atchison,  T.  &  S.  F.  Ry. 
Co.,  49  Okla.  282,  151  Pac.  1028. 
.  Oregon.  Gaines  v.  Vandecar,  50  Or. 
187,  115  Pac.  721  [rehearing  denied, 
Gaines  v.  Vandecar,  115  Pac.  1122]; 
Gregory  v.  Oregon  Fruit  Juice  Co., 
84  Or.  199,  164  Pac.  728. 

Pennsylvania.  Smith  v.  Crum  Lynne 
Iron  &  Steel  Co.,  208  Pa.  St.  462,  57 
Atl.  953;  Butler  v.  Kemmerer,  218  Pa. 
£t.  242,  67  Atl.  332. 

Virginia.  Belmont  v.  McAllister,  116 
Va.  285,  81  S.  E.  81. 

Washington.  Hampton  v.  Buchanan, 
51  Wash.  155,  98  Pac.  374. 

West  Virginia.  Paxton-  v.  Benedum- 
Trees  Oil  Co.,  80  W.  Va.  187,  94  S.  E. 
472. 

2Dugger  v.  Kelly,  168  la.  129,  150 
N.  W.  27. 

9  Harms  v.  Stern,  222  Fed.  681. 

4Pulliam  v.  Schimpf,  io9  Ala.  179, 
19  So.  428. 

iPulliam  v.  Schimpf,  109  Ala.  179, 
19  So.  428. 

•  Scholtz  v.  Ins.  Co.,  100  Fed.  573, 
40  C.  C.  A.  556;  Harms  v.  Stern,  222 
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these  cases  the  same  result  is  reached,  whether  we  take  certainty  in 
performance  or  certainty  in  damages  fis  the  test  of  certainty  of  the 
contract. 

§  96.  Uncertainty  as  to  consideration.  The  consideration  to  be 
paid  may  be  left  indefinite.1  An  offer  to  allow  "part"  of  the  wages 
of  an  employe  to  be  applied  on  a  debt  of  his  father's  to  his  em- 
ployer;2 an  offer  to  furnish  part  of  the  money  necessary  to  pay 
for  a  building;1  a  promise  to  pay  "part  of  the  money* '  upon  the 
rescission  of  a  contract;4  a  promise  by  which  a  prospective  hus- 
band agrees  to  pay  as  dower  as  much  as  the  prospective  wife  pays, 
not  showing  to  whom  such  amount  is  to  be  paid  or  when  it  is  to  be 
paid ;  ■  a  promise  by  A  and  B,  who  wish  to  purchase  certain  prop- 
erty, to  C,  whom  they  asked  to  secure  it  for  them,  if  you  get  us  the 
property  and  it  proves  to  be  a  mine,  we  will  " whack* '  with  you;1 
a  contract  between  a  railway  company  and  A,  by  which  the  rail- 
way company  agrees  to  give  all  its  repair  work  to  A,  no  provision 
being  made  in  the  contract  as  to  its  duration,  as  to  the  price  to  be 
paid  for  such  work,  or  as  to  which  party  should  furnish  materials ; 7 
a  promise  to  teach  school  for  "good  wages" ;•  an  offer  to  divide 
certain  profits  with  an  employe  on  a  "very  liberal  basis,"  in  addi- 
tion to  the  payment  of  a  stipulated  salary;8  a  promise  to  pay  a 
"fair  share  of  profits";10  an  offer  that  if  the  grain  market  shall 
advance  enough  to  justify  it,  payee  shall  pay  one  of  two  notes  for 
different  amounts  given  him  to  hold  till  paid  in  grain ; 11  an  offer  to 
pay  a  further  sum  on  a  horse,  "if  he  did  well  and  had  no  bad  luck 
with  the  horse";12  a  promise  made  by  the  purchaser  of  a  horse  to 
give  five  pounds  more,  or  the  buying  of  another  horse  if  the  horse 
proved  lucky; M  a  promise  to  pay  "the  average  price  paid  by  other 


Fed.  681;  Witty  ▼.  Ins.  Co.,  123  Ind. 
411,  18  Am.  St.  Rep.  327,  8  L.  R.  A. 
365,  24  N.  E.  141. 

t  Guthing  v.  Lynn,  2  B.  ft  Ad.  232; 
Arundel  Realty  Co.  v.  Maryland  Elec- 
tric Rys.  Co.,  116  Md.  267,  81  Atl.  787; 
Butler  v.  Kemmerer,  218  Pa.  St.  242, 
67  Atl.  332. 

SVansickle  t.  Ferguson,  122  Ind. 
450,  23  N.  E.  868. 

3  Thomas  v.  Shooting  Club,  123  N. 
Car.  286,  31  S.  E.  654. 

4Burney  v.  Jones,  140  Ga.  758,  70 
8.  E.  840. 

I  Goldstein  v.  Goldstein,  86  N.  J.  Eq. 
351,  98  AtL  835. 


CSchook  v.  Zimmerman,  188  Mich. 
617,  155  N.  W.  526. 

I  Ashley,  D.  &  N.  Ry.  Co.  v.  Baggott, 
125  Ark.  1,  187  S.  W.  649. 

•  Fairplay,  etc.,  Township  v.  O'Neal, 
127  Ind.  95,  26  N.  E.  686. 

9  Butler  v.  Kemmerer,  218  Pa.  St.  242, 
67  Atl.  332. 

tOVarney  v.  Ditmars,  217  N.  Y.  223, 
111  N.  E.  822. 

II  Thomson  v.  Gortner,  73  Md.  474, 
21  Atl.  371. 

12  Burks  v.  Stam,  65  Mo.  App.  455. 

13  Guthing  v.  Lynn,  2  B.  &  Ad.  232. 
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cities"  for  water;14  an  agreement  that  a  wholesale  dealer  in  oil 
shall  furnish  oil  to  a  retailer  on  terms  so  favorable  that  he  can 
compete  with  other  parties  in  the  same  territory ; 1S  a  promise  to 
pay  by  transferring  shares,  without  specifying  the  rate  or  the  num- 
ber;18 and  a  promise  to  satisfy  one  of  the  heirs,  who  were  agreed 
on  a  division  of  the  inherited  property,  if  he  should  become  dis- 
satisfied,17 are  each  too  indefinite,  A  promise  by  a  railway  to 
give  a  "special  rate"  to  passengers  to  and  from  a  suburb  which  the 
promisee  is  opening,  is  so  vague  that  the  courts  can  not  determine 
what  a  "special  rate"  is.11  On  the  other  hand,  a  contract  between 
two  mining  corporations,  whose  mines  had  a  common  drainage, 
whereby  one  was  to  pump  the  mines  and  the  other  was  to  pay  its 
"just  and  proper  proportion"  of  the  expense,  although  it  did  not 
specify  the  amount  in  dollars,  nor  as  an  aliquot  proportion  of  the 
total  expense,19  and  a  contract  to  produce  formulas  to  be  used  by 
the  adversary  party  for  a  "fair  and  equitable  share  of  the  net 
profits,"20  import,  at  least,  a  promise  to  pay  reasonable  compensa- 
tion and  are  valid. 

§97.  Uncertainty  as  to  subject-matter.  The  quantity  or  the 
quality  of  the  subject-matter  may  be  left  indefinite;  and  such 
uncertainty  will  render  the  contract  invalid.1  A  contract  to  fur- 
nish a. certain  number  of  articles  of  varying  kinds  and  values, 
which  does  not  specify  the  number  of  each  kind  that  is  ordered,  is 
too  uncertain  to  be  the  basis  of  a  valid  contract ; 2  an  agreement  to 


HDes  Moines  v.  Waterworks  Co.,  95 
la.  348,  64  N.  W.  269. 

« Marble  v.  Standard  Oil  Co.,  169 
Mass.  553,  48  N.  E.  783. 

1«  Oliver  v.  Little,  31  Nev.  476,  103 
Pac.  240. 

17  Crawley  v.  Blackman,  81  Ga.  775, 
8  S.  E.  533. 

II  Arundel  Realty  Co.  v.  Maryland 
Electric  Rys.  Co.,  116  Md.  257,  81  Atl. 
787. 

tSFisk  Min.  &  Mil.  Co.  v.  Reed,  32 
Colo.  506,  77  Pac.  240. 

20  Noble  v.  Joseph  Burnett  Co.,  208 
Mass.  75,  94  N.  E.  289. 
Notes  to  Section  97 

1  Alabama.  Rushton  v.  McKee,  — 
Ala.  — ,  77  So.  343. 

Georgia.    Ferguson  v.  McCowan,  124 


Ga.  669,  52  S.  E.  886 ;  Barnes  v.  Cowan, 
147  Ga.  478,  94  S.  K.  504. 

Idaho.  Snoderly  v.  Bower,  30  Ida.  484, 
166  Pac.  265. 

Illinois.  Higbie  v.  Rust,  211  111.  333, 
71  N.  E.  1010. 

Minnesota.  Nelson  v.  McElroy,  140 
Minn.  429,  168  N.  W.  179. 

Oklahoma.  Franchot  v.  Nash,  — 
Okla.  — ,  162  Pac.  935;  Bowker  v.  Lin- 
ton, —  Okla.  — ,  172  Pac.  442;  Emery 
Bros.  v.  Mutual  Benefit  Oil  Co.,  — 
Okla.  — ,  175  Pac.  210. 

Oregon.  Gregory  v.  Oregon  Fruit 
Juice  Co.,  84  Or.  199,  164  Pac.  728. 

2  Price  v.  Weisner,  83  Kan.  343,  31 
L.  R.  A.  (N.S.)  927,  111  Pac.  439; 
Wheaton  v.  Cadillac  Automobile  Co., 
143  Mich.  21,  106  N.  W.  399;  Price  V. 
Stipek,  39  Mont.  426,  104  Pac.  195. 
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purchase  jewelry  which  does  not  specify  the  number  of  articles, 
the  quality  or  the  price;3  or  an  order  for  a  certain  number  of 
motor  cars,  without  specifying  the  style,  where  the  manufacturer 
makes  a  number  of  different  styles,4  are  uncertain.  If  A  sends  an 
order  for  goods  to  B,  which  refers  for  details  to  a  list  of  goods 
enclosed;  and  such  list  is  not  enclosed,  such  order  is  so  incomplete 
that  B's  delay  in  mailing  to  A  his  refusal  to  accept  such  goods, 
can  not  be  regarded  as  an  acceptance  by  silence.1  An  order  "ship 
a  hundred  at  once  and  hundred  November  25,  eggs,"  which  is 
accepted  by  writing,  "we  are  shipping  the  hundred  today,  and  have 
entered  the  order  for  the  other  for  the  25th.  These  are  good  eggs," 
does  not  constitute  a  contract,  since  it  does  not  define  the  quantity ; 
as  it  is  uncertain  whether  the  hundred  refers  to  eggs,  dozens,  cases, 
or  crates ;  and  the  quality  thereof  is  not  defined.8  A  contract  for 
the  sale  of  land  which  does  not  locate  it  with  sufficient  certainty,1 
as  a  contract  entered  into  by  a  number  of  occupants  of  public 
lands,  who  had  not  yet  acquired  title,  "to  deed  and  redeed  to  the 
old  lines  as  they  stand  at  present,"  when  title  should  be  acquired,* 
or  to  convey  land  "near"  a  specified  town  without  further  descrip- 
tion^ or  a  contract  describing  land  only  by  area,10  or  a  contract 
for  the  sale  of  "any  part"  of  "certain  premises,"  is  invalid.  A  con- 
tract for  a  chattel  mortgage  which  does  not  specify  the  terms 
thereof,  is  uncertain.12  A  written  contract  for  irrigation  which 
leaves  uncertain  the  amount  of  water  to  be  furnished  and  to  which 
is  attached  a  blank  contract  inconsistent  with  the  written  contract, 
the  written  contract  containing  a  provision  that  the  water  rights 
to  be  purchased  shall  be  in  all  essential  respects  the  same  as  those 


•  Price  v.  Weisner,  83  Kan.  343,  31 
L.  R.  A.  (N.S.)  927,  111  Pac.  439; 
Price  v.  Stipek,  39  Mont.  426,  104  Pac. 
195. 

4  Wheaton  v.  Cadillac  Automobile  Co., 
143  Mich.  21, 106  N.  W.  399. 

I  Harris  v.  Santee  River  Cypress 
Lumber  Co.    (R.  I.),  72  Atl.  392. 

•  Potomac  Bottling  Works  v.  A.  H. 
Barber  &  Co.,  103  Md.  509,  63  Atl. 
1068. 

7  Alabama.  Rushton  v.  McKee,  — 
Ala.  — ,  77  So.  343. 

Connecticut.  McMabon  v.  Plumb,  90 
Conn.  281,  96  Atl.  958. 

Georgia.  Barnes  v.  Cowan,  147  6a. 
478,  94  S.  E.  564. 


Oklahoma.  Franchot  v.  Nash,  — 
Okla.  — ,  162  Pac.  935 ;  Bowker  v.  Lin- 
ton, —  Okla.  — ,  172  Pac.  442. 

West  Virginia.  Reger  v.  McAllister, 
70  W.  Va.  52,  73  S.  E.  48. 

■  Armstrong  v.  Henderson,  16  Ida. 
566,  102  Pac.  361. 

•  Nelson  v.  McElroy,  140  Minn.  429, 

168  N.  W.  179. 

«  Barnes  v.  Cowan,  147  Ga.  478,  94  S. 
E.  564. 

11  De  Remer  v.  Anderson,  41  Nev.  287, 

169  Pac.  737. 

12  Gregory  v.  Oregon  Fruit  Juice  Co., 
84  Or.  199,  164  Pac.  728. 
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described  in  such  blank  contract ; 13  a  contract  to  agitate  for  a  reduc- 
tion in  freight  rates  which  does  not  specify  the  method  whereby 
such  agitation  was  to  be  conducted ; t4  a  promise  to  use  influence  to 
secure  business  for  an  insurance  company ;  w  a  contract  by  which  A 
is  to  aid  B  in  selling  bonds,  which  does  not  show  what  A  is  to  do 
or  when  he  is  to  be  paid; 18  a  contract  for  disposing  of  all  the  " out- 
crop' '  of  ore  on  certain  realty ;  n  a  promise  to  "dispose  of "  an  over- 
draft of  an  employe  "in  the  large  surplus' '  which  had  been  accu- 
mulated and  which  the  persons  in  control  of  the  limited  partnership 
meant  to  distribute,  in  part,  among  their  employes ; tt  a  promise  by 
A  to  the  effect  that  if  he  should  at  any  time  desire  to  erect  a 
building  in  a  certain  specified  town,  he  would  employ  B  as  archi- 
tect to  prepare  plans  and  to  superintend  the  construction  of  such 
building;19  a  contract  whereby  A  gives  to  B  the  exclusive  agency 
for  A's  goods  in  a  certain  county,  there  being  no  provision  as  to 
the  duration  of  the  contract,  or  as  to  the  amount  of  goods  which 
B  is  to  take  from  A:20  a  so-called  contract  for  the  distribution  of 
automobiles,  which  is  so  vague  in  its  provision  as  not  to  impose  any 
definite  liability ; 2I  a  statement  by  one  who  had  contracted  to  manu- 
facture certain  articles,  that  he  wished  the  other  party  to  help  him 
out  on  his  pay-roll,  or  that  he  would  have  to  be  taken  care  of  or 
he  never  would  complete  the  order,  even  if  assented  to ; n  a  letter 
stating  that  A  would  want  a  certain  amount  of  glass  during*  the 
year,  maybe  more;  if  less,  he  would  take  the  amount  later,  and  B's 
answer  that  the  order  was  entered  and  he  hoped  there  would  be 
no  trouble  in  giving  them  all  they  wanted ; w  a  contract  to  build  a 
first-class  hotel  for  the  traveling  public  and  to  keep  it  up  in  a  first- 
class  manner  on  consideration  that  a  railroad  would  support  the 


13  Pasco  Reclamation  Co.  v.  Cox,  70 
Wash.  549,  127  Pac.  107. 

14  Gaines  v.  Vandecar,  59  Or.  187, 
115  Pac.  721  [rehearing  denied,  (Or.), 
115  Pac.  1122].  In  this  case  the  agita- 
tion was,  in  fact,  carried  on  and  was 
successful.  The  court  seized  upon  the 
indefinite  character  of  this  provision  to 
deny  recovery  under  a  contract  basing 
the  compensation  upon  the  amount  of 
the  reduction  in  freight  rates. 

15  Central  Mortgage  Co.  v.  Michigan 
State  Life  Ins.  Co.,  43  Okla.  33,  143 
Pac.  175. 

UBriggs  v.  Morris,  244  Pa.  St.  139, 
90  Atl.  532. 


17  Sloss-Sheffield  Steel  &  Iron  Co.  v. 
Payne,  186  Ala.  341,  64  So.  617. 

H  Berry  Bros.  v.  Hooper's  Estate,  179 
Mich.  67,  146  N.  W.  275. 

18  Ryan  v.  Hanna,  89  Wash.  379,  154 
Pac.  436. 

20  Rogers  v.  White  Sewing  Machine 
Co.,  —  Okla.  — ,  157  Pac.  1044. 

21Nicholls  v.  Wetmore,  174  la.  132, 
156  N.  W.  319. 

22  Blakistone  v.  Bank,  87  Md.  302, 
39  Atl.  855. 

23  Sidney  Glasa  Works  v.  Barnes,  86* 
Hun  374. 
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hotel  by  the  patronage  of  its  road;24  an  offer  by  first  mortgage 
bondholders  to  second  mortgage  bondholders  pending  reorganiza- 
tion, that  the  second  mortgage  bondholders  should  take  part  in 
such  reorganization  and  rank  as  before ; n  an  offer  to  equalize  the 
claims  of  a  creditor  and  stockholder;28  a  contract  to  form  a  cor- 
poration which  does  not  provide  the  substance  of  the  contemplated 
articles  of  incorporation;27  a  covenant  in  a  deed  to  "live  in  har- 
mony with  the  grantor"  and  not  "make  him  any  more  trouble  about 
the  sum  of  money  she  let  him  have  some  forty  years  ago";21  a  con- 
tract to  deposit  "satisfactory  security";29  a  contract  by  a  devisee 
to  "provide  well"  for  a  child  of  testator;30  a  promise  not  to  prac- 
tice medicine  in  "the  territory  surrounding"  a  specified  town;31 
and  a  promise  by  a  physician  to  locate  elsewhere  if  he  does  not  get 
a  certain  appointment,  "or  the  field  is  not  larger  then  than  now,"  w 
are  each  too  indefinite.    However,  a  contract  to  cease  the  practice 
of  medicine  within  a  certain  territory  unless  some  unforeseen  neces- 
sity should  compel  him  to  return,  has  been  held  sufficiently  definite.33 
Offers  by  one  who  is  known  not  to  own  property  offered,  showing 
merely  his  belief  that  he  can  effect  a  transfer  of  it,  are  not  definite 
enough.34 

An  indefinite  use  of  terms  may  invalidate  an  offer,  as  an  ambig- 
uous use  of  the  tern}  "freight  allowance";38  a  provision  for  using 
the  "government  rule"  for  measuring  articles,  it  appearing  that 
the  government  uses  more  than. one  rule  for  such  articles,38  or  an 
offer  of  "all  the  colored  noils  for  the  year  1887,"  it  not  appearing 
whether  it  meant  all  made-  by  the  vendor  or  all  used  by  the  pur- 


HHart  v.  Ry.  Co.,  101  Ga.  188,  28 
S.  E.  637. 

» Robinson  v.  Ry.  Co.,  135  U.  S.  522, 
34  L.  ed.  276. 

33  National  Electric  •Signaling  Co.  v. 
Fessenden,  207  F*d.  915. 

Tl  Watson  v.  Bay  lias,  71  Wash.  409, 
128  Pac.  1061. 

23Howlett  v.  Howlett,  115  Mich.  75, 
72  N.  W.  1100. 

»  Holtz  v.  Olds,  84  Or.  567,  164  Pac. 
583  [rehearing  denied,  Holtz  v.  Olds, 
84  Or.  567,  164  Pac.  11841. 

MHeinisch  v.  Pennington,  73  N.  J. 
Eq.  456,  68  Atl.  233  r affirmed,  Heinisch 
v.  Pennington,  73  N.  J.  Eq.  606,  73 
Atl.  1118]. 

SIHauser  v.  Harding,    126   N.   Car. 


205,  35  S.  E.  586.     (Though  good  as  • 
to  such  town.) 

Contra:  As  to  the  sale  of  exclusive 
rights  to  sell  certain  goods  in  a  given 
city  "and  the  territory  tributary  there- 
to": Kaufman  v.  Mfg.  Co.,  78  la.  670, 
16  Am.  St.  Rep.  462,  43  N.  W.  612. 

32  Teague  v.  Schaub,  133  N.  Car.  458, 
45  S.  E.  762. 

33  Ryan  v.  Hamilton,  205  111.  101,  68 
N.  E.  781;  reversing  103  111.  App.  212. 

34  Wenham  v.  Switzer,  50  Fed.  942,  8 
C.  C.  A.  404;  Topliff  v.  McKendree,  88 
Mich.  148,  50  N.  W.  100. 

33  Peerless  Glass  Co.  v.  Crockery  Co., 
121  Cal.  641,  54  Pac.  101. 

33  Snoderly  v.  Bower,  30  Ida.  484,  166 
Pac.  265. 
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chaser.*7  So  a  by-law  of  a  land  association  empowering  it  "to  regu- 
late other  proceedings"  is  too  vague.*  -A  contract  by  which  cer- 
tain promoters  are  to  take  an  additional  amount  of  stock  and  give 
their  time  to  managing  the  business  at  certain  salaries,  and  prom- 
isee is  to  take  a  certain  amount  of  stock  and  is  to  have  the  option 
to  take  part  in  the  management  of  the  corporation  on  the  same 
terms  as  such  promoters  is  indefinite,  no  specific  office  being  guaran- 
teed to  promisee  and  no  specific  salary  being  fixed.31  A  contract 
between  an  employer  and  an  injured  employe,  by  which  the  injured 
employe  is  to  work  at  a  certain  kind  of  work  and  at  a  reduced 
salary  until  he  is  able  to  do  full  work  at  regular  wages,  the  ques- 
tion of  his  fitness  for  the  heavier  work  to  be  determined  by  a  cer- 
tain named  physician,  is  too  vague  to  be  enforced.40 

§  98.  Uncertainty  as  to  time.  The  time  during  which,  or  within 
which,  the  contract  is  to  be  performed,  may  be  left  indefinite,  and 
such  uncertainty  may  prevent  the  formation  of  a  valid  contract.1 
An  offer  to  operate  a  mine  "as  long  as  they  could  make  it  pay";2 
a  contract  to  be  terminated  on  sixty  days'  notice  "for  good 
cause";8  a  license  to  cut  timber  for  five  years  to  begin  when  the 
buyer  begins  to  manufacture  the  trees  into  lumber ; 4  and  a  promise 
to  extend  the  time  of  payment  until  a  certain  bank  shall  resume  pay- 
ment,1 are  not  sufficiently  definite.  An  agreement  by  which  the 
vendor  agreed  not  to  forfeit  a  contract  for  the  sale  of  land  for  non- 
payment during  five  years  if  vendee  would  plant  an  orchard  and 
cultivate  it  and  remain  on  the  land,  and  if  the  land  was  not  then 
t  paid  for,  vendor  would  take  his  payment  in  fruit  growing  thereon, 
is  too  indefinite,  since  the  vendee  has  not  agreed  to  remain  on  the 
land  or  to  cultivate  it  for  any  definite  period.* 


tTHall  v.  Woolen  Co.,  187  Pa.  St. 
18,  67  Am.  St.  Rep.  663,  52  L.  R.  A. 
689,  40  Atl.  086. 

*  PeabodJ  Heights  Co.  v.  Willson,  82 
Md.  186,  36  L.  R.  A.  393,  32  Atl.  386, 
1077. 

*•  Hampton  v.  Buchanan,  51  Wash. 
155,  98  Pac.  374. 

40  Smith  v.  Crum  Lynne  Iron  &  Steel 
Co.,  208  Pa.  St.  462,  57  Atl.  953. 

1  Emery  Bros.  v.  Mutual  Benefit  Oil 
Co.,  —  Okl.a  — ,  175  Pac.  210. 


2  Davie  v.  Mining  Co.,  93  Mich.  491, 
24  L.  R.  A.  357,  53  N.  W.  625.  For  a 
similar  offer  for  running  a  shooting 
gallery,  see  Pull i am  v.  Schimpf,  109 
Ala.  179,  19  So.  428. 

3  Cummer  v.  Butts,  40  Mich.  322,  29 
Am.  Rep.  530. 

•  Mfg.  Co.  v.  Hobbs,  128  N.  Car.  46, 
83  Am.  St.  Rep.  661,  38  8.  E.  26. 

SAhlstrom  v.  Fitzpatrick,  17  Mont. 
295,  42  Pac.  757. 

I  Spokane  Canal  Co.  v.  Coffman,  61 
Wash.  357,  112  Pac.  383. 
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§  99.  Requisite  degree  of  certainty.  While  the  intention  of  the 
parties  must  appear  from  the  language  which  they  used  together 
with  the  surrounding  facts  and  circumstances,  it  is  sufficient  if 
such  intent  can  be  ascertained  with  reasonable  certainty.1  It  may 
be  sufficiently  clear  without  being  a  "work  of  art." 2  The  ordinary 
rules  of  construction  may  be  invoked  to  ascertain  the  intention  of 
the  parties  and  to  save  the  contract  from  being  rendered  invalid 
for  uncertainty.3  A  contract  of  sale  is  not  uncertain,  because  the 
number  to  be  delivered  is  fixed  only  approximately,4. or  because  the 
sale  is  by  number  and  the  payment  is  to  be  by  weight.5  A  promise 
to  attempt  to  raise  a  certain  amount  of  subscriptions  is  not  so 
uncertain,  by  reason  of  its  failure  to  describe  such  attempt,  that  it 
is  not  a  consideration  for  a  subscription.6  A  contract  to  give  a 
mortgage  on  certain  property  is  sufficiently  definite,  although  the 
terms  of  the  mortgage  are  not  given,  since  the  usual  form  of  mort- 
gage will  be  assumed  to  have  been  intended.7 

§  100.  Context  and  surrounding  facts.  The  context  of  a  con- 
tract or  the  surrounding  circumstances,  or  both,  may  give  sufficient 
certainty  to  terms  which,  without  such  aid,  would  be  indefinite  and 
uncertain.1  The  context  and  the  surrounding  facts  may  show  that 
the  consideration  is  sufficiently  certain,  although  that  fact  would 


1  United  States.  Hines  v.  Roller,  239 
Fed.  4S6,  152  C.  C.  A.  364:  In  re 
Charles  Wacker  Co.,  244  Fed.  483. 

Alabama.  Thompson  v.  Strong,  — 
Ala,  — ,  74  So.  34. 

California.  Henrici  v.  South  Feather 
Land  A  Water  Co.,  —  Cal.  — ,  170  Pac. 
1135. 

Iowa.  Waite  v.  Consigny,  —  la.  — , 
167  N.  W.  200. 

.  Louisiana.    Northcnt  v.  Johnson,  — 
La.— ,78  So.  731. 

Michigan.  Alderton  v.  Williams,  130 
Mich.  296,  102  N.  W.  753;  Walsh  v. 
Oakman.  109  Mich.  688,  165  N.  W.  737. 

Montana.  Schwab  v.  McVey,  54 
Mont.  422,  171  Pac.  277. 

South  Carolina.  Jackson  v.  "Rogers, 
—  S.  Car.  — ,  06  S.  E.  692. 

Tennessee.  Danheiser  v.  Germania 
Savings  Bank  &  Trust  Co.,  137  Tenn. 
650,  104  S.  W.  1094. 


Washlneton.  Be  Pauw  University  v. 
Ankeny,  07  Wash.  451.  166  Pac.  1148. 

2Jack8on  v.  Rogers,  —  S.  Car.  — , 
96  S.  E.  692. 

3  Walsh  v.  Oakman,  190  Mich.  688, 165 
N.  W.  737 ;  Danheiser  v.  Germania  Sav- 
ings Bank  &  Trust  Co.,  137  Tenn.  650, 
194  S.  W.  1004. 

*Northcut  v.  Johnson,  —  La.  — ,  78 
So.  731. 

i  Northcnt  v.  Johnson,  —  La.  — ,  78 
So.  731. 

•  De  Pauw  University  v.  Ankeny,  97 
Wash.  451,  166  Pac.  1148. 

TEhrenstrom  v.  Phillips  (Del.),  77 
Atl.  81.  (See.  however,  Gregory  v.  Ore- 
gon Fruit  Juice  Co.,  84  Or.  100,  164 
Pac.  728.) 

1  United  States.  Solter  v.  L£edom  & 
Worrell  Co.,  252  Fed.  133  [affirming 
In  re  Charles  Wacker  Co.,  244  Fed!. 
483]. 


§100 


Page  on  Contracts 


144 


not  appear  from  the  language  of  the  contract  taken  by  itself.  Thus 
offers  to  pay  one-third  of  the  moneys  received  from  all  the  privileges 
on  fair  grounds ; 2  an  offer  to  sell  goods,  to  be  resold  for  cash,  the 
money  thus  received,  less  certain  specified  expenses,  to  be  turned  over 
to  the  original  vendor,  out  of  which  money  the  goods  bought  are  to  be 
paid  for ; 3  an  offer  to  allow  the  buyer  of  corporate  stock  to  retain 
out  of  the  purchase  price  an  amount  equal  to  the  unpaid  debts  of 
the  corporation;4  a  promise  to  furnish  fifteen  thousand  dollars  or 
such  sum  as  might  be  necessary  to  buy  a  certain  tract  of  land;* 
a  promise  to  pay  a  certain  sum  for  a  certain  tract  of  realty  and 
also  in  addition  to  pay  the  difference  between  such  sum  and  the 
sum  which  the  vendee  might  afterwards  pay  for  certain  other 
tracts;6  and  a  promise  to  an  injured  employe,  upon  payment  of 
a  sum  of  money  to  "make  it  right"  if  he  did  not  get  well  in  a  cer- 
tain fixed  time,7  were  each  held  sufficiently  definite.  The  reserva- 
tion of  the  power  to  make  changes*  in  the  contract,  the  compensation 
to  be  made  in  case  of  such  change,  it  being  fixed  by  the  contract, 
does  not  render  the  contract  indefinite.1  The  context  and  the  sur- 
rounding facts  may  show  that  the  subject-matter  is  sufficiently 
certain,  although  that  fact  would  not  appear  from  the  language  of 
the  contract  taken  by  itself.  An  offer  to  sell  "five  thousand,  or 
more,  stoves,"  if  it  can  be  construed  as  meaning  of  the  same  kinds 
and  proportionate  numbers  as  those  of  former  orders  between  the 
same  parties ;  •  an  offer  to  sell  a  certain  fraction  of  the  total  amount 
of  the  capital  stock  to  be  thereafter  issued  in  a  corporation  to  be 
formed;10  a  contract  to  buy  "about  forty  thousand  shares  of  the 


Georgia.  Barnes  v.  Coan,  147  Ga. 
478,  04  S.  E.  564. 

Illinois.  Concordia  Fire  Ins.  Co.  v. 
Heffron,  84  III.  App.  610. 

Oregon.  Patterson  v.  Chambers' 
Power  Co.,  81  Or.  328,  159  Pac.  568; 
Eugene  v.  Chambers'  Power  Co.,  81  Or. 
352,  159  Pac.  576. 

Pennsylvania.  Lulay  v.  Barnes,  172 
Pa.  St.  331,  34  Atl.  52. 

2Dargin  v.  Hewlitt,  115  Ala.  510,  22 
So.  128. 

3  Clement  v.  Drybread,  108  la.  701, 
78  N.  W.  235. 

4  Northern,  etc.,  Ry.  Co.  v.  Walworth, 
193  Pa.  St.  207,  74  Am.  St.  Rep.  683, 
44  Atl.  253. 


8  Floyd  v.  Kfcklighter,  139  Ga.  133, 
76  S.  E.  1011. 

•  Paull  v.  Pittsburgh  W.  &  K.  R. 
Co.,  72  W.  Va.  263,  78  S.  E.  100. 

TBrennan  v.  Employers'  Liability 
Assur.  Corporation,  213  Mass.  365,  100 
N.  E.  633. 

•  United  States  v.  McMullen,  222  IT. 
S.  460,  56  L.  ed.  269  [reversing  Mc- 
Mullen v.  United  States,  167  Fed.  460, 
D3  C.  C.  A.  96]. 

•  Hard  wick  v.  American  Can  Co.,  113 
Tenn.  657,  88  S.  W.  797. 

10Huse,  etc.,  Co.  v.  Heinze,  102  Ma 
245,  14  S.  W.  756. 
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capital  stock"  of  a  certain  mining  corporation,  "or  an  investment 
of  not  to  exceeding  $15,000,"  and  to  divide  the  profits  and  share 
the  losses  equally ; "  a  contract  to  convert  a  heading  mill  into  a 
stave  mill  and  manufacture  staves,  although  it  does  not  specify  the 
kind  of  machinery  which  is  to  be  installed,  or  the  kind  of  staves 
which  are  to  be  manufactured ; 12  and  an  offer  to  A  in  consideration 
of  his  " assisting  to  make  a  success"  of  a  wholesale  cigar  business,1* 
are  sufficiently  definite.  A  description  of  realty  is  sufficiently 
definite  if  it  can  be  made  definite  by  extrinsic  evidence.14  A  con- 
tract to  carry  the  personal  freight  of  certain  parties  is  sufficiently 
definite,  since  it  means  freight  owned  by  them  individually.11  If  a 
proposition  is  made  to  furnish  certain  fixtures  which  are  described 
with  reasonable  accuracy,  both  as  to  construction  and  material,  and 
is  accepted,  the  fact  that  the  proposition  contains  a  provision 
"complete  plans,  specifications,  and  details  to  be  submitted  and 
approved  by  purchaser,"  does  not  render  the  contract  so  uncertain 
that  the  purchaser  can  avoid  the  contract  without  furnishing  such 
specifications.16 

§  101.  Terms  made  certain  by  specific  extrinsic  reference.  Ref- 
erence to  extrinsic  instruments  or  othep  extrinsic  facts  may  save  a 
contract  which  would  otherwise  be  uncertain.1 

A  defective  description  of  the  subject-matter  may  be  aided  by 
extrinsic  reference,2  such  as  a  reference  to  a  tract  described  as 
being  in  a  certain  township  and  as  "now  being  advertised  for 
sale,"8  or  as  property  to  be  recovered  in  certain  litigation.4  The 
quantity  of  the  subject-matter  may  be  fixed  by  reference  to  extrin- 
sic facts;  a  contract  to  sell  "all  the  land  that  I  own"  at  a  certain 


11  Morgan  v.  Child,  41  Utah  562,  128 
Pac.  521. 

HAlderton  v.  Williams,  139  Mich. 
296,  102  N.  W.  753. 

ISSutliff  v.  Seidenberg,  132  Cal.  63, 
64  Pac  131,  469. 

H  Barnes  v.  Cowan,  147  Ga.  478,  94 
S.  £.  564. 

«  Hurley  v.  Big  Sandy  &  C.  R.  Ry. 
Co.,  137  Ky.  216,  125  8.  W.  302. 

W  Bernard  Gloekler  Co.  v.  Carr,  72 
W.  Va.  720,  79  S.  E.  732. 

IWaite  v.  Consigny,  —  la.  — ,  167 
N.  W.  200;  Alston  v.  Savage,  173  N. 
Car.  213,  91  8.  £.  842. 

IHines  v.  Roller,  239  Fed.  486,  152 


C.  C.  A.  364;  Dixie  Industrial  Co.  v. 
Benson,  —  Ala.  — ,  79  So.  615;  Boney 
v.  Cheshire,  —  Ga.  — ,  92  S.  E.  636; 
Zipperer  v.  Helmnly,  —  Ga.  — ,  97  S. 
E.  74;  Huber  v.  Johnson,  174  Ky.  697, 
192  S.  W.  821;  Gates  v.  McLaulin,  199 
Mich.  438,  165  N.  W.  614;  Asberry  v. 
Mitchell,  121  Va.  276,  93  S.  E.  638; 
Harper  v.  Wallerstein,  122  Va.  274,  94 
8.  E.  781;  Crookshanks  v.  Ransbarger, 
—  W.  Va.  — ,  92  S.  E.  78;  Hermann  v. 
Goddard,  —  W.  Va.  — ,  96  S.  E.  792. 

3  Alston  v.  Savage,  173  N.  Car.  213, 
91  S.  E.  842. 

4  Gates  v.  McLaulin,  199  Mich.  438, 165 
N.  W.  614. 
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place,  is  sufficiently  certain.1  An  offer  by  A  to  B  td  furnish  B  with 
all  the  goods  of  a  certain  kind  that  he  may  need  during  a  certain 
time,6  such  as  coal,7  iron,*  cans,9  or  ice,10  is  certain.11  So  an  agree- 
ment to  furnish  as  much  oil  as  the  purchaser  might  need; 12  a  con- 
tract to  sell  to  a  dealer  all  the  wire  that  he  might  need  to  supply 
his  customers ; 13  and  a  contract  by  a  carrier  to  pay  a  certain  rate 
for  handling  all  the  goods  delivered  by  such  carrier  at  a  certain 
point,14  are  each  sufficiently  certain.  A  contract  to  "  furnish  water 
for  irrigation  on  lands  described  in  within  agreement,"  is  suffi- 
ciently certain.15  A  contract  by  one  to  sell  all  of  a  certain  com- 
modity that  he  might  manufacture  or  own,  is  sufficiently  certain.18 
A  contract  between  A  and  B,  by  which  A  agrees  to  buy  all  of  the 
goods  that  B  should  manufacture  until  A  should  notify  B  to  dis- 
continue manufacturing  such  goods,  is  sufficiently  definite  to  enable 
B  to  recover  for  all  the  goods  which  he  made  up  to  the  time  that 
he  received  notice  to  discontinue.17  An  offer  "for  all  steel  bow 
sockets  for  1888/ '  accepted  "subject  to  all  unavoidable  or  unfore- 
seen causes,"  was  held  definite  enough,18  and  so  was  a  promise  to 
sell  one  of  each  size  and  style  of  certain  patterns,  produced  by  the 


5  Bateman  v.  Riley,  72  N.  J.  Eq."  316, 
73  Atl.  1006. 

•  United  States.  Cold  Blast  Trans- 
portation Co.  v.  Nut  Co.,  114  Fed.  77, 
67  L.  R.  A.  606,  52  C.  C.  A.  25. 

Illinois.  Minnesota  Lumber  Co.  v. 
Coal  Co.,  1G0  111.  85,  31  L.  R.  A.  529, 
43  N.  E.  774  [reversing  56  111.  App. 
248].  (A  contract  by  the  lumber  com- 
pany for  its  "requirements"  of  coal  for 
a  certain  season.) 

Michigan.  Hickey  v.  O'Brien,  123 
Mich.  611,  81  Am.  St.  Rep.  227,  49 
L.  R.  A.  594,  82  N.  W.  241 ;  E.  C.  Dailey 
Co.  v.  Can  Co.,  128  Mich.  591.  87  N.  W. 
761. 

Minnesota.  Scott  v.  T.  W.  Stevenson 
Co.,  130  Minn.  151,  153  N.  W.  316. 

New  York.  Wells  v.  Alexander,  130 
N.  Y.  642,  15  L.  R.  A.  218,  29  N.  E.  142. 

7  Minnesota  Lumber  Co.  v.  Coal  Co., 
160  HI.  85,  31  L.  R.  A.  529,  43  N.  E. 
774  [reversing  5Q  111.  App.  248]. 

S  National  Furnace  Co.  v.  Mfg.  Co., 
110  111.  427. 


•  E.  C.  Dailey  Co.  v.  Can  Co.,  128 
Mich.  591,  87  N.  W.  761. 

10  Smith  v.  Morse,  20  La.  Ann.  220; 
Hickey  v.  O'Brien,  123  Mich.  611,  81 
Am.  St.  Rep.  227,  49  L.  R.  A.  594,  82 
X.  W.  241. 

11  Whether  such  promise  is  supported 
by  sufficient  consideration  if  accepted, 
see  §  308. 

12Vicksburg  Waterworks  Co.  v.  Pe- 
troleum Co.,  86  Miss.  60,  38  So.  302. 

13  American  Steel  &  Wire  Co.  v.  Cope- 
land,  159  N.  Car.  556,  75  S.  E.  1002. 

14  Eastern  Ry.  Co.  v.  Tuteur,  127 
Wis.  382,  105  N.  W.  1067. 

UHenrici  v.  South  Feather  Land  ft 
Water  Co.,  —  Cal.  — ,  170  Pac.  1135. 

WRamey  Lumber  Co.  v.  John 
Schroeder  Lumber  Co.,  237  Fed.  39,  150 
C.  C.  A.  241. 

ITMcTntyre  Lumber  &  Export  Co.  v. 
Jackson  Lumber  Co.,  165  Ala.  268,  138 
Am.  St.  Rep.  66,  51  So.  767. 

MShadbolt,  etc.,  Co.  v.  Topliff,  85 
Wis.  513,  55  N.  W.  854. 
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manufacturer  thereof  during  the  next  two  years.19  A  contract  by 
which  A  agrees  to  sell  to  B  five  thousand  stoves,  or  more,  to  be 
shipped  within  one  year,  is  said  to  be  sufficiently  definite  if  the 
sizes,  kinds,  and  the  like,  can  be  ascertained  from  the  previous 
dealings  between  the  manufacturer  and  the  predecessor  in  interest 
of  the  purchaser.20  A  contract  between  two  mine  owners,  by  which 
one  of  them  was  to  have  the  water  pumped  from  both  mines,  and 
the  other  was  to  pay  his  proportion  of  the  expense  of  such  pump- 
ing, is  sufficiently  certain,  although  it  does  not  specify  what  frac- 
tion of  such  expense  such  party  should  pay,  nor  does  it  bind  the 
other  party  to  continue  such  pumping  for  any  specified  period  of 
time.21 

On  the  other  hand,  an  offer  by  A  to  B  to  furnish  B  with  all  the 
goods  of  a  certain  kind  that  B  wishes  during  a  certain  time,  is 
indefinite,  as  B  may  wish  any  amount,  however  large.22  Thus  a 
contract  to  saw  all  the  lumber  which  another  should  furnish,  is 
unenforceable.21  Further,  such  contracts  are  without  consideration, 
as  B  may  not  wish  any.24 

A  provision  as  to  the  price,  which  is  in  effect  the  lowest  market 
price  during  a  certain  interval  of  time,  is  sufficiently  certain.28 

The  time,  though  not  definite  in  itself,  may  be  fixed  sufficiently  by 
a  reference  to  some  other  fact  or  event.  If  the  time  of  performance 
is  one  which  is  bound  to  happen  at  some  time  in  the  future,  such 
contract  is  certain,  even  though  the  time  can  not  be  fixed  in 
advance.  Accordingly  a  promise  by  A  to  marry  B  when  A's  wife, 
already  divorced,  shall  die,  is  certain.28  An  offer  to  furnish  gas  for 
an  electric  light  plant  as  long  as  the  gas-well  holds  out,  though  the 
owner  of  the  well  can  sell  and  use  gas  for  other  purposes,27  or  to 
manufacture  staves  as  long  as  it  is  possible  to  get  "sufficient  tim- 


ItMcCall,  etc.,  Co.  v.  Icks,  107  Wig. 
232,  83  N.  W.  300.  See  Franz  v.  Bieler, 
126  Cal.  176,  56  Pac.  249,  58  Pac.  466. 

BHardwick  v.  American  Can  Co.,  113 
Tenn.  657,  88  8.  W.  797. 

21  Fisk  Mining  &  Mill  Co.  v.  Reed, 
32  Colo.  506,  77  Pac.  240. 

22  Cold  Blast  Transportation  Co.  v. 
Nut  Co.,  114  Fed.  77,  57  L.  R.  A.  696; 
Crane  r.  Crane  &  Co.,  105  Fed.  869,  45 
C.  C.  A.  96;  Missouri,  etc.,  Ry.  v. 
Bagley,  60  Kan.  424,  56  Pac.  759;  Tar- 
box  v.  Gotzian,  20  Minn.  189. 


23  Harrison  v.  Garrett  &  Wilson  Lum- 
ber Co.,  119  Ga.  6,  45  S.  £.  730. 

24  See  §575. 

25  Solter  v.  Leedom  &  Worrell  Co., 
252  Fed.  133  [affirming  In  re  Charles 
Wacker  Co.,  244  Fed.  483]. 

21  Brown  v.  Odell,  104  Tenn.  250,  78 
Am.  St.  Rep.  914,  52  L.  R.  A.  660,  56 
S.  W.  840. 

27Xenia,  etc.,  Co.  v.  Macy,  147  Ind. 
568,  47  N.  E.  147  [citing  Graves  v.  Gas 
Co.,  83  la.  714,  50  N.  W.  283;  Whit- 
man v.  Gas  Co.,  139  Pa.  St.  492,  20 
A*  262]. 
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ber  for  that  purpose  in  the  locality  of  the  mill, 9  9  *  are  each  suffi- 
ciently definite.  An  offer  of  employment  as  long  as  the  employe 
is  able,  ready  and  willing  to  do  the  work  required  of  him ; n  a  con- 
tract for  the  employment  of  an  injured  employe  which  did  not  fix 
the  duration  of  employment  and  which  fixed  his  wages  at  seven 
dollars  and  a  half  a  week,  until  he  was  able  to  work  at  heating, 
when  he  was  to  have  his  old  job  at  twenty-five  dollars  a  week,  a 
specified  physician  to  determine  whether  or  not  he  was  able  to 
work  as  a  heater ;  *  an  offer  to  employ  one  as  assistant  manager  as 
long  as  the  corporation  lasts,  if  he  is  efficient  and  holds  a  certain 
amount  of  stock ; 31  or  to  employ  one  as  long  as  the  works  are  run- 
ning or  until  he  quits;32  an  offer  to  pay  to  an  inventor  a  certain 
sum  per  week  as  long  as  his  patents  are  used  by  the  offeror,  though 
the  latter  may  cease  manufacturing  the  articles  patented  and  ter- 
minate the  contract  at  will ; M  a  promise  not  to  compete  in  business 
while  the  purchaser  of  the  good  will  is  engaged  in  it ; u  and  a  con- 
tract by  which  a  physician  agrees  not  to  practice  within  a  certain 
geographical  area  unless  he  should  be  forced  to  return  to  such 
place  by  unforeseen  necessity  *  are  sufficiently  certain.  A  contract 
to  furnish  gas  is  not  indefinite  as  not  fixing  the  time  during  which 
gas  is  to  be  furnished,  where  the  law  requires  a  gas  company  to 
supply  gas  as  long  as  required  by  the  occupant  of  any  building  if 
he  pays  for  it* 

§  102.  Terms  made  certain  by  principles  of  construction.    To 

make  a  contract  sufficiently  definite  it  is  not  necessary  that  the 
terms  be  all  expressly  set  forth  in  unambiguous  language.  A  con- 
tract whose  meaning  can  be  ascertained  by  the  ordinary  rules  of 
construction  is  sufficiently  definite,1  although  it  is  poorly  drawn  and 


MAlderton  v.  Williams,  139  Mich. 
296,  102  N.  W.  .753. 

M  Pennsylvania  Co.  v.  Dolan,  6  Ind. 
App.  109,  51  Am.  St.  Rep.  289,  32  N.  E. 
802;  Sax  v.  Ry.,  125  Mich.  252,  84  Am. 
St.  Rep.  572,  84  N.  W.  314;  Harrington 
v.  Ry.,  60  Mo.  App.  223.  But  in  Louis- 
ville, etc.,  R.  R.  v.  Offutt,  99  Ky.  427, 
59  Am.  St.  Rep.  467,  36  S.  W.  181,  such 
a  contract  was  held  so  indefinite  that 
either  party  might  terminate  it  at  any 
time. 

10  Smith  v.  Crum  Lynne  Iron  &  Steel 
Co.,  208  Pa.  St.  462,  57  Atl.  953. 


31  McMullan  v.  Dickinson  Co.,  63 
Minn.  405,  65  N.  W.  661,  663. 

32  Carter,  etc.,  Co.  v.  Kinlin,  47  Neb. 
409,  66  X.  W.  536. 

39  Raymond  v.  White,  119  Mich.  438, 
78  N.  W.  469. 

34  Eisel  v.  Hayes,  141  Ind.  41,  40  N. 
E.  119. 

31  Ryan  v.  Hamilton,  205  111.  191,  68 
N.  E.  781. 

31  Gallagher  v.  Equitable  Gaslight 
Co.,  141  Cal.  699,  75  Pac.  329. 

1  Colorado.  Henderson  v.  Spratlen,  44 
Colo.  278,  19  L.  R.  A.  (N.S.)  655,  98 
Pac.  14. 
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with  more  words  than  the  ideas  require.2  If  a  contract  may  have 
two  meanings,  one  of  which  will  make  it  indefinite,  and  the  other 
of  which  will  make 'it  definite,  the  latter  meaning  is  to  be  given  to 
it1  The  fact  that  a  contract  contains  inconsistent  provisions  does 
not  make  the  contract  invalid,  if  the  court  can  determine,  by  the 
application  of  the  rules  of  construction  to  which  provision  effect 
shall  be  given.4 

An  offer  which  apparently  imposes  no  liability  upon  the  adver- 
sary party,  but  which  appears  to  bind  the  promisor  to  pay  or  per- 
form in  case  the  promisee  chooses  to  accept  such  promise  by 
performing  an  act,  is  very  frequently  construed  as  calling  for  a 
promise  on  the  part  of  the  promisee  to  perform  the  act  which  is 
stipulated  in  the  offer  as  the  consideration.8  In  many  of  the  cases 
in  which  this  result  is  reached,  this  rule  of  construction  is  in  most 
cases  in  accordance  with  the  actual  intention  of  the  parties.*  An 
offer  by  A  to  B  to  buy  all  of  a  certain  article  that  B  could  deliver, 
has  been  construed  as  calling  for  a  promise  on  the  part  of  B  to  use 
reasonable  diligence  in  procuring  such  article ;  and  when  B  accepts 
such  offer,  it  is  said  that  such  contract  is  sufficiently  definite,  that 
it  has  been  accepted  hi  accordance  with  the  terms  of  the  offer, 
and  that  a  consideration  exists.7  If  A  offers  to  do  certain  work  for 
B  for  a  certain  price,  such  offer  undoubtedly  calls  for  a  promise  on 
the  part  of  B  to  pay  such  price;  and  when  B  accepts  A's  offer,  a 
contract  exists.8  In  such  a  case,  therefore,  A  can  not  have  such 
contract  reformed  by  setting  forth  B's  promise  in  so  many  words, 
since  this  is  the  legal  effect  of  such  contract  without  reformation.9 

§  103.  Effect  of  performance  of  indefinite  covenant.  The  right 
of  the  parties  to  a  contract  which  contains  indefinite  covenants  so 


Iowa.  Ryan  v.  Litchfield,  162  la.  609, 
144  N.  W.  313. 

Massachusetts.  Elastic  Tip  Co.  v. 
Graham,  174  Mass.  507,  55  N.  E.  315. 

South  Carolina.  Elders  v.  Feutrel, 
—  8.  Car.  — ,  06  S.  E.  541. 

West  Virginia.  Paxton  v.  Benedum- 
Trees  Oil  Co.,  80  W.  Va.  187,  94  S.  E. 
472. 

Wisconsin.  Sulzer  v.  Mover,  161  Wis. 
435,  154  N.  W.  700. 

*Voorhees  v.  Louisiana  Purchase  Ex- 
position Co.,  243  Mo.  418,  147  S.  W.  783. 

IFaucett  v.  Northern  Clay  Co.,  84 
Wash.  382,  146  Pac.  857 :  McCall  Co.  v. 
Icks,  107  Wis.  232,  83  N.  W.  300. 


•  Elders  v.  Feutrel,  —  S.  Car.  — ,  96 
S.  E.  541. 

8Ayer  &  Lord  Tie  Co.  v.  O'Bannon, 
164  Ky.  34,  174  S.  W.  783:  Flitcroft  v. 
Allenhurst  Club  (N.  J.  Eq.),  61  Atl. 
82. 

•  Flitcroft  v.  Allenhurst  Club  (N.  J. 
Eq.),  61  Atl.  82. 

TAyer  &  Lord  Tie  Co.  v.  O'Bannon 
164  Ky.  34,  174  R.  W.  783. 

•  Flitcroft  v.  Allenhurst  Club  (N.  J. 
Eq.),  61  Atl.  82. 

•  Flitcroft  v.  Allenhurst  Club  (N.  J. 
Eq.),  61  Atl.  82. 
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vital  and  material  that  the  entire  contract  can  not  be  enforced 
while  executory,  may  be  affected  by  performance  of  one  or  more 
of  the  covenants  of  such  contract.  If  the  indefinite  covenant  is 
performed  according  to  the  meaning,  which  is  the  most  favorable 
to  the  adversary  party,  and  the  adversary  party  accepts  such  per- 
formance, such  performance  eliminates  the  objection  of  indefinite- 
ness,  at  least  where  such  objection,  grew  out  of  the  fact  that  one 
or  more  covenants  might  have  two  or  more  possible  meanings.1 
This  result  may  be  explained  on  the  theory  that  such  performance 
amounts  to  a  new  offer,  differing  from  the  original  offer  only  in  the 
fact  that  the  indefinite  covenant  has  now  been  made  definite,  and 
that  the  acceptance  of  such  performance  amounts  to  an  acceptance 
of  such  new  offer.2  If  the  contract  is  indefinite  because  the  time 
for  beginning  performance  is  not  fixed,  such  objection  will  be 
eliminated  as  soon  as  performance  actually  is  begun.3  If  a  city 
agrees  to  subscribe  the  cost  of  a  bridge  and  the  contract  requires 
that  a  "good  bridge"  be  constructed,  such  covenant  to  pay  is 
enforceable  if  the  bridge  has,  in  fact,  been  built,  at  least  if  such 
bridge  is  clearly  a  good  bridge.4  Even  if  a  provision  by  which  a 
water  company  agrees  to  use  due  diligence  in  securing  a  supply  of 
water,  is  so  indefinite,  as  to  impose  no  legal  duty  upon  the  prom- 
isor, the  adversary  party  can  not  avoid  such  contract  if  the  water 
company  has,  in  fact,  secured  an  abundant  supply  of  water.*  A 
contract  by  which  A  agrees  to  furnish  the  funds  necessary  to 
finance  a  certain  contract  between  B  and  X,  in  consideration  of 
which  A  and  B  are  to  divide  the  profits  from  such  contract  in  cer- 
tain fixed  proportions,  which  does  not  specify  the  amount  of  finan- 


1  United  States.  South  Chicago  Ele- 
vator Co.  v.  United  Grain  Co.,  165  Fed. 
132,  91  C.  C.  A.  166;  Woerheide  v. 
Barber  Asphalt  Paving  Co.,  251  Fed. 
196. 

California.  Marin  Water  &  Power  Co. 
v.  Sausalito,  168  Cal.  587,  143  Pac.  767. 

Michigan.  Long  v.  Mayor,  Recorder 
and  Aldermen  of  Battle  Creek,  39  Mich. 
323.. 

Mississippi.  Moselage  v.  Benevolent 
&  Protective  Order  of  Elks,  118  Miss. 
5,  78  So.  947. 

North  Dakota.  Murphy  v.  Hanna,  37 
N.  D.  156,  L.  R.  A.  1918B,  135,  164 
N.  W.  32. 


Washington.  McDougall  v.  McDonald, 
86  Wash.  334,  150  Pac.  628.  See  also, 
§582. 

2  Moselage  v.  Benevolent  k  Protective 
Order  of  Elks,  118  Miss.  5,  78  So.  947; 
Murphy  v.  Hanna,  37  N.  D.  156,  L. 
R.  A.  1918B,  135,  164  N.  W.  32. 

3  South  Chicago  Elevator  Co.  v. 
United  Grain  Co.,  165  Fed.  132,  91  C. 
C.  A.  166. 

4  Long  v.  Mayor,  Recorder  and  Alder- 
men of  Battle  Creek,  39  Mich.  323. 

8  Marin  Water  &  Power  Co.  v.  Sausa- 
lito, 168  Cal  587,  143  Pac.  767. 
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rial  aid  to  be  furnished,  the  time  for  which  the  contract  was  to 
last,  or  the  measure  of  damages  in  case  of  breach,  may  be  too 
indefinite  for  specific  performance,  or  even  to  entitle  one  party  to 
damages  for  breach  while  such  contract  is  executory ;  but  after  all, 
the  covenants  have  been  performed  fully  to  the  satisfaction  of  both 
parties,  except  the  division  of  the  profits,  such  division  can  not  be 
refused  on  the  ground  that  such  contract  was  indefinite  originally.1 
A  covenant  for  delivering  securities,  which  is  indefinite  as  not 
specifying  the  kinds  of  securities,  becomes  enforceable  if  such 
securities  are  delivered  and  accepted  by  the  promisee.1  Placing  the 
vendee  in  possession  of  the  tract  intended,  cures  an  indefinite  de- 
scription.1 A  construction  contract  which  is  indefinite  because 
specifications  have  not  been  prepared,  is  enforceable  if  the  promisee 
permits  the  contractor  to  begin  work  without  the  preparation  of 
such  specifications.9 

It  has  also  been  held  that  if  a  contingency  makes  the  contract 
uncertain  originally,  the  happening  of  such  contingency  may  make 
the  contract  certain.10  This,  too,  may  be  explained  on  the  theory 
that  the  parties  have  treated  the  contract  as  in  force  until  the  con- 
tingency has  happened;  and  that  they  may  be  regarded  as  then 
having  made  a  contract  upon  the  same  terms  as  the  original  con- 
tract except  for  the  elimination  of  the  element  of  uncertainty.11 

If  one  or  more  of  the  definite  covenants  to  a  contract  have  been 
performed,  and  the  indefinite  covenant  is  still  executory,  such 
performance  does  not  render  the  executory  covenant  enforceable.12 
If  the  contract  is  unenforceable  as  not  being  sufficiently  definite 
as  to  what  A  is  to  do  under  it,  the  fact  that  8  performs  in  full  does 
not  make  such  contract  enforceable.13  The  remedy  of  the  party 
who  has  performed  is  to  recover  the  reasonable  value  of  the  work 
performed,  money  paid,  goods  furnished,  and  the  like,  under  such 
indefinite  contract  on  the  theory  of  quasi-contract.14 

§  104.  Effect  of  waiver  of  indefinite  covenant.  If  all  the  terms 
of  the  contract  have  been  agreed  upon  except  one,  and  that  term  is 

•  McDougall  v.  McDonald,  86  Wash.         11  Noyes  v.  Young,  32  Mont.  226,  79 
334,  150  Pac.  628.  Pac.  1063. 

I  Murphy  v.  Hanna,   37  X.  D.  156,  «  Briggs  v.  Morris,  244  Pa.  St.  139, 

L.  R.  A.  19188,  135,  164  N.  W.  32.  90  Atl.  532. 

•  Mills  v.  McLanahan,  70  W.  Va.  288,  «  Briggs  v.  Morris,  244  Pa.  St.  139, 
73  S.  E.  927.  90  Atl.  532. 

•  Moselage  v.  Benevolent  &  Protective  MNicolls  v.  Wetmore,   174  la.   132, 
Order  of  Elks,  118  Miss.  5,  78  So.  947.  156  N.  W.  319. 

MNbyes  y.  Young,  32  Mont.  226,  79 
Pac.  1063. 
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left  open  for  negotiations  within  specified  limits,  it  is  possible  for 
one  of  the  parties  to  attempt  to  waive  his  right  to  be  consulted  in 
the  final  determination  of  such  remaining  term,  and  it  is  possible 
for  him  to  offer  to  the  adversary  party  the  privilege  of  fixing  such 
term  at  the  will  of  the  adversary  party.  A  like  question  might 
arise  where  one  of  the  provisions  of  the  contract  is  uncertain  or 
ambiguous  and  where  its  scope  might  extend  from  a  maximum  to 
a  minimum.  In  such  case  can  one  of  the  parties  make  such  con- 
tract valid  by  offering  to  the  adversary  party  the  right  to  fix  such 
indefinite  covenant  within  such  maximum  and  minimum  provisions 
at  the  point  at  which  he  may  wish  to  fix  it?  On  the  one  hand  it 
seems  unfair  to  permit  a  party  to  evade  liability  on  the  ground  of 
uncertainty  where  the  adversary  party  offers  him  the  right  to  fix 
the  uncertain  part  of  the  contract  so  as  to  make  it  certain  in 
accordance  with  his  wishes.  No  injustice  can  be  done  by  requiring 
such  party  to  fix  the  terms  of  the  contract  as  he  may  wish  and  then 
by  holding  him  to  the  contract  as  thus  fixed.  The  question,  how- 
ever, is  not  one  of  justice  or  fair  dealing,  but  one  of  contract  obli- 
gation. If  the  original  transaction  was  not  a  contract,  can  either 
of  the  parties  make  it  a  contract  by  offering  to  the  other  the  right 
to  fix  the  terms  of  the  contract  which  have  not  been  agreed  upon 
or  which  are  left  indefinite?  If  the  original  transaction  is  not  a 
contract,  can  one  party  by  waiver  force  the  other  into  a  contract 
into  which  he  is  not  willing  to  enter?  The  authorities  on  this 
question  are  few.  It  has  been  held  that  a  contract  by  which  A 
agrees  to  sell  to  B  a  certain  number  of  carloads  of  a  specified 
article,  may  be  enforced  up  to  the  quantity  contained  in  the  small- 
est carloads  of  goods  of  that  sort  and  in  that  locality,  as  against 
the  seller's  objection  that  the  contract  is  so  uncertain  that  he  can 
not  be  obliged  to  furnish  any  goods  at  all.1  In  these  cases  the 
seller  probably  preferred  to  furnish  as  small  a  quantity  as  possible 
if  he  was  obliged  to  furnish  any  quantity.  Accordingly  no  serious 
injustice  was  done.  If  the  original  contract  was  uncertain  because 
of  the  fact  that  the  size  of  a  carload  varied  greatly,  it  is  difficult 
to  see  how  the  buyer  could  turn  the  transaction  into  a  contract  by 
giving  up  everything  in  excess  of  the  smallest  sized  carload.  Cases, 
moreover,  might  be  imagined  if  the  seller  had  to  furnish  the  goods 
at  all  he  would  prefer  to  furnish  the  larger  quantity  or  some  inter- 
mediate quantity  rather  than  the  smaller  quantity.  It  may  be 
noted  that  the  cases  in  which  such  contracts  are  upheld,  cite,  in 

1  Thompson  v.  Strong,  —  Ala.  — ,  74      Herrraan,  7  Ind.  App.  462,  34  N.  E. 
So.    34;    Indianapolis    Cabinet   Co.    v.     570. 
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support  of  this  proposition,  earlier  cases  in  Which  the  court  had 
held  that  a  contract  for  a  certain  number  of  carloads  meant  the 
quantity  which  could  be  transported  by  the  ordinary  car,2  of  the 
specified  railway.9  The  earlier  cases  did  not  involve  the  right  of 
either  party  to  force  a  contract  upon  the  other  by  waiver. 

§  105.  Effect  of  indefinite  covenant  upon  contract.  The  effect 
upon  the  validity  of  a  contract  of  lack  of  certainty  and  definite- 
ness  depends  upon  the  relation  which  such  covenant  bears  to  the 
contract.  If  the  covenants  on  both  sides  are  uncertain  and  indefi- 
nite, the  contract  is  unenforceable.1  If  the  covenant  of  one  party 
which  furnishes  the  entire  consideration  for  the  covenants  of  the 
adversary  party  is  indefinite  and  uncertain,  the  contract  can  not 
be  enforced  while  executory.2  If  there  are  two  or  more  covenants 
on  one  side  and  one  of  them  is  indefinite  and  uncertain,  the  entire 
contract  will  be  rendered  invalid  if  such  covenant  is  a  vital  cove- 
nant whieh  is  one  of  the  important  terms  of  the  contract.1  If  the 
covenant  which  is  indefinite  and  uncertain  is  one  of  minor  impor- 
tance, and  no  question  arises  as  to  the  performance  of  such  cove- 
nant, the  invalidity  of  such  covenant  will  not  render  invalid  the 
remaining  covenants  of  such  contract.*  An  uncertainty  as  to  one 
provision  of  a  contract  with  reference  to  improvements  upon  land 
does  not  defeat  the  rest  of  such  contract,  which  consists  of  a  lease 
and  an  option  to  buy  such  land,  where. the  offeror  is  attempting  to 
exercise  such  option.1  A  promise  to  guarantee  prices  against 
decline,  is  not  so  uncertain  as  to  render  the  entire  contract  invalid.1 
A  contract  to  provide  for  an  illegitimate  child  so  as  to  make  it 
equal  with  promisor's  other  children,  is  not  rendered  invalid  by  an 
uncertain  covenant  to  make  it  financially  independent.7  A  contract 
to  furnish  support  in  consideration  of  certain  realty,  is  not  rendered 
uncertain  by  the  fact  that  the  contract  does  not  make  it  clear 
whether  such  title  is  to  be  transferred  by  deed  or  will.1 


2  Ward  v.  Cotton  Seed  Products  Co., 
193  Ala.  101,  69  So.  514. 

JOTerrall  v.  Van  Camp,  124  Ind. 
336,  24  X.  E.  134. 

1  See  §§  95  et  seq. 

2  See  §§  95  et  seq. 
I  See  §§  95  et  seq. 

If  A  as  consideration  for  B's  promise, 
agrees  to  perform  several  acts  and  one 
of  A*8  promises  is  so  uncertain  that  it 
can  not  be  enforced,  the  remaining 
covenants    can    support    B'a    promise. 


Alderton  v.  Williams,  139  Mich.  296, 
102  N.  W.  753. 

4  Williams  v.  Williams,  128  Ark.  1, 
193  S.  W.  82;  Swanston  v  Clark,  153 
Cal.  300,  95  Pac.  1117. 

•  Swanston  v.  Clark,  153  Cal.  300, 
95  Pac.  1117. 

«  In  re  Charles  Wacker  Co.,  244  Fed. 
483. 

7  Lewis  v.  Creech's  Administrator,  162 
Ky.  763,  173  S.  W.  133. 

I  Williams  v.  Williams,  128  Ark.  1, 
193  S.  W.  82. 
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§  106.  Uncertainty  in  equity  and  at  law.  In  order  to  be  the 
basis  of  a  decree  of  specific  performance  in  equity,  the  contract 
must  be  so  certain  that  the  chancellor's  decree  can  specify  exactly 
what  must  be  done  in  order  to  comply  therewith.1  A  lack  of  cer- 
tainty as  to  the  length,  of  time  that  the  contract  is  to  remain  in 
force,2  or  as  to  the  method  of  securing  obligations  for  deferred 
payments,3  prevents  specific  performance.  On  the  other  hand,  if  a 
transfer  of  title  is  provided  for,  equity  will  give  relief,  although  it 
may  not  be  certain  from  the  terms  of  the  contract  whether  such 
title  is  to  be  transferred  by  deed  or  devise.4 

It  has  been  said  that  a  contract  may  be  sufficiently  definite  to 
support  an  action  at  law  and  yet  be  too  indefinite  to  be  the  basis 
of  a  suit  in  equity  for  specific  performance.1  A  contract  between 
'  a  shipper  and  a  railway  company,  to  induce  such  railway  company 
to  construct  a  railway,  by  which  the  shipper  agrees  to  furnish  to 
the  railway  company  two-thirds  of  its  tonnage,  and  which  contains 
no  provision  for  the  time  for  furnishing  the  freight  or  as  to  the 
charges  to  be  made,  and  which  contains  a  provision  for  paying  six 
thousand  dollars  a  year  as  liquidated  damages,  is  so  indefinite  that 
specific  performance  can  not  be  given,  although  it  is  said  that  such 
contract  is  sufficient  at  law.8  A  promise  by  A  to  B,  whom  A  wishes 
to  act  as  his  agent  in  purchasing  a  mine,  "if  you  get  us  the  mine, 
we  will  whack  with  you,"  is  so  indefinite  that  even  if  B  secures 
the  mine,  specific  performance  will  not  lie  to  compel  A  to  pay  to  B 
a  fair  share  of  the  profits  of  the  mine  or  a  just  proportion  of  the 
capital  stock  in  the  mining  company.7 


1  Alabama.  Rushton  v.  McKee,  — 
Ala.  — ,  77  So.  343. 

California.  Magee  v.  Magee,  174  Cal. 
276,  162  Pac,  1023 ;  Klein  v.  Markarian, 
175  Cal.  37,  165  Pac.  3. 

Georgia.  Barnes  v.  Cowan,  147  Ga.  478, 
94  S.  E.  564. 

Illinois.  Zakrzewski  v.  Fisher,  278 
111.  557,  116  N.  E.  117. 

Iowa.  Origer  v.  Kuyper,  —  la.  — , 
168  N.  W.  119. 

Maryland.  Boggs  v.  Dundalk  Realty 
Co.,  132  Md.  476,  104  Atl.  45. 

Missouri.  Henry  v.  Adkins  (Mo.), 
194  S.  W.  264. 

Virginia.  Hester's  Committee  v.  Zoll- 
man   122  Va.  41,  94  S.  E.  164. 


2 Henry  v.  Adkins  (Mo.),  194  S.  W. 
264. 

*  Klein  v.  Markarian,  175  Cal.  37, 
165  Pac.  3. 

4  Williams  v.  Williams,  128  Ark.  1, 
193  S.  W.  82. 

•  Olympia  Bottling  Works  v.  Olympia 
Brewing  Co.,  56  Or.  87,  107  Pac.  969; 
Lone  Star  Salt  Co.  v.  Texas  Short  Line 
Ry.  Co.,  99  Tex.  434,  3  L.  R.  A.  (N.S.) 
828,  90  S.  W.  863;  Venahle  v.  Stamper, 
102  Va.  30,  45  S.  E.  738. 

6  Lone  Star  Salt  Co.  v.  Texas  Short 
Line  Railway  Co.,  99  Tex.  434,  3  L.  R. 
A.  (X.S.)   828,  90  S.  W.  863. 

TSchook  v.  Zimmerman,  188  Mich. 
617,  155  N.  W.  526. 
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§  107.  Quad-contractual  right  of  recovery  under  indefinite  con- 
tract.' If  A  and  B  attempt  to  enter  into  a  contract  and  such 
contract  is  unenforceable  because  it  is  vague  and  indefinite,  either 
party  who  has  paid  money,  furnished  goods,  or  rendered  services 
under  such  contract,  may  recover  the  reasonable  value  thereof  from 
the  party  to  whom  they  were  furnished.1.  A  contract  by  which  A 
is  to  pay  to  B,  "a  fair  share  of  the  proceeds,"  is  uncertain;  and  no 
action  can  be  brought  for  damages  for  its  breach,  but  reasonable 
compensation  for  the  value  of  such  services  may  be  recovered.2 
Where  A  acted  as  body  servant  and  nurse  for  B  for  several  years, 
and  B  without  making  any  express  contract  for  paying  A  any  cer- 
tain amount  of  wages,  had  promised  to  provide  for  him  hand- 
somely, A  was  allowed  to  recover  a  reasonable  compensation  for 
work  done  by  him  for  B.*  If  A  renders  services  to  B  under  a  con- 
tract by  which  B  is  to  pay  A  for  such  services  by  making  a  will  in 
his  favor  and  such  contract  is  so  vague  that  it  can  not  be  enforced, 
A  may  recover  reasonable  compensation  for  such  services.4  If  a 
building  is  erected  under  a  supposed  contract  which  proves  to  be 
invalid,  since  the  architect  who  prepared  the  contract  inserted  dif- 
ferent amounts  in  the  alleged  duplicates,  one  of  which  he  delivered 
to  the  owner  and  the  other  of  which  he  delivered  to  the  contractor, 
the  contractor  may  recover  reasonable  compensation  for  work  and 
labor  under  such  contract.1 

Where  some  of  the  terms  of  the  contract  are  definite,  this  prin- 
ciple merges  into  the  principle  that  in  the  absence  of  a  specific 
agreement  as  to  price,  time,  and  the  like,  it  will  be  understood  that 
the  parties  intended  a  reasonable  price,  a  reasonable  time,  and  the 
like.6  If  a  contract  provides  that  A  shall  make  an  excavation  and 
if  it  fixes  the  price  at  which  certain  classes  of  material  shall  be 
removed,,  but  is  silent  as  to  the  price  to  be  paid  for  other  classes  of 
material,  the  contractor  may  recover  reasonable  compensation  for 


1  Cooper  v.  Claxton,  122  Ga.  506,  50 
8.  E.  399  [apparently  so  held,  though 
claim  was  barred  by  limitations]; 
Indianapolis  Northern  Traction  Co.  v. 
Brennan,  174  Ind.  1,  30  L.  R.  A.  (N.S.) 
85,  87  N.  E.  215,  90  N.  E.  65,  91  N. 
B.  503;  Washington,  B.  &  A.  R.  Co.  v. 
Moss,  127  Md.  12,  96  Atl.  273;  Varney 
▼.  Ditmars,  217  N.  Y.  223,  Ann.  Cas. 
1916B,  758,  111  N.  E.  822. 

2  Varney  v.  Ditmars,  217  N.  Y.  223, 
Ami.  Cas.  1916B,  758,  111  N.  E.  822. 


SRyans  v.  Haspes,  167-  Mo.  342,  67 
S.  W.  285.  In  such  action,  sums  of 
money  given  by  B  to  A  as  gratuities 
can  not  be  deducted  from  the  amount 
which  A  should  recover. 

4  Cooper  ▼.  Claxton,  122  Ga,  696,  50 
S.  E.  399  [claim,  however,  barred  by 
statute  of  limitations]. 

BVickery  v.  Ritchie,  202  Mass.  247, 
26  L.  R.  A.  CSS.)  810,  88  N.  E.  835. 

•  See  §g  92  et  seq. 
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removing  materials  for  which  no  specific  provision  was  made.7  If 
an  attorney  renders  services  without  any  express  agreement  as  to 
the  amount  of  compensation  therefor,  he  is  entitled  to  recover  3 
reasonable  compensation  for  the  work  done.*  If  children  agree 
that  one  of  them  shall  support  their  parent,  but  do  not  complete 
the  contract  by  fixing  the  compensation  which  is  to  be  paid,  the 
child  who  supports  such  parent  under  such  contract  may  recover 
reasonable  compensation  from  the  other  children.' 

§  108.  Form  of  offer— Express  offer.  If  the  offer  has  the  ele- 
ments already  indicated,  its  form  is  not  material,1  if  the  contract 
is  not  one  which  is  required  to  be  in  writing,2  or  to  be  proved  by 
writing.3  Accordingly,  it  is  not  error  to  refuse  to  charge  that  no 
contract  exists,  "if  the  minds  did  not  meet  on  express  words  clearly 
expressed. ' ' 4 

An  offer  may  be  made  by  letters,8  or  by  telegrams.8    A  contract 


7  Indianapolis  Northern  Traction  Co. 
v.  Brennan,  174  Ind.  1,  30  L.  R.  A. 
(N.S.)  85,  87  N.  E.  215,  90  N.  E.  65. 

•  Miller  v.  Tracy,  86  Wis.  330,  56 
N.  W.  866.  If  he  is  retained  by  an 
administrator  to  do  work  for  the  estate 
he  may  recover  from  the  administrator 
personally. 

SWyman  v.  Passmore,  146  la.  486, 
27  L.  R.  A.  (N.S.)  683,  125  N.  VV.  213. 

1  Arkansas.  Hart  v.  Hammett  Grocer 
Co.,  132  Ark.  197,  200  S.  W.  705. 

Georgia.  Bell  v.  Rosingnol,  143  Ga. 
150,  L.  R.  A.  1915D,  1184,  84  S.  E.  542. 

Indiana.  Pittsburgh,  etc.,  Co.  v. 
Racer,  10  Ind.  App.  503,  38  X.  E.  186, 
37  N.  E.  280. 

Massachusetts.  Cavanaugh  v.  D.  W. 
Ranlet  Co.,  229  Mass.  366,  118  N.  E.  650. 

Missouri.  "Zinke  v.  Knights  of  the 
Maccabees,  —  Mo.  — ,  205  S.  W.  1. 

South  Dakota.  Norbeck  &  Nichol- 
son Co.  v.  Nielsen,  39  S.  D.  410,  164 
N.  W.  1033. 

Washington.  Western  Timber  Co.  v. 
Kalama  River  Lumber  Co.,  42  Wash. 
620,  114  Am.  St.  Rep.  137,  6  L.  R.  A. 
(N.S.)  307,  85  Pac.  338;  Exchange 
National  Bank  v.  Pantages,  74  Wash. 
481,  46  L.  R.  A.  (N.S.)  484,  133  Pac. 
1025. 


Wisconsin.  Zitske  v.  Grohn,  128  Wis. 
159,  109  N.  W.  20. 

2  See  ch.  XLII  and  cross-references 
thereunder. 

J  See  ch.  XLI. 

4  Zitske  v.  Grohn,  128  Wis.  169,  107 
N.  W.  20. 

•  England.  Adams  v.  Lindsell,  1  Barn. 
&  Aid.  681;  Dunlop  v.  Higgins,  1  H.  L. 
Cas.  381. 

Arkansas.  Hart  v.  Hammett  Grocer 
Co.,  132  Ark.  197,  200  S.  W.  795. 

Indiana.  Warner  v.  Marshall,  166 
Ind.  88,  75  N.  E.  582. 

Mississippi.  Edward  Thompson  Co.  v. 
Foy,  115  Miss.  848,  76  So.  685. 

Nebraska.  Bradley  v.  Bower,  5  Neb. 
(unoff.)  542,  99  N.  W.  490. 

New  York.  Sanders  v.  Pottlizer  Bros. 
Fruit  Co.,  144  N.  Y.  209,  43  Am.  St. 
Rep.  757,  29  L.  R.  A.  431,  39  N.  E.  75. 

North  Dakota.  Kvale  v.  Keane,  — 
N.  D.  — ,  168  N.  W.  74. 

West  Virginia.  Shrewsbury  v.  Tufts, 
41  W.  Va.  212,  23  S.  E.  692. 

Wisconsin.  Webster  Mfg.  Co.  v. 
Montreal  River  Lumber  Co.,  159  Wis. 
456,  150  N.  W.  409. 

•  England.  Stevenson  v.  McLean,  6 
Q.  B.  D.  346. 
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may  be  composed  of  a  number  of  different  instruments  in  writing.7 
Thus  of  offers  by  express  words,  an  option  to  a  town  to  buy  a 
waterworks,  secured  by  a  provision  in  the  charter  of  the  water- 
works company ;  •  an  offer  made  by  a  city  ordinance ;  ■  as  an  offer 
by  a  city  ordinance  to  perform  the  conditions  of  a  lease  to  be 
assigned ; ,B  or  an  offer  of  compensation  for  lighting  streets ; fl  or  to 
grant  a  telegraph  company  the  right  to  erect  poles  in  the  city 
streets  on  certain  specified  conditions ; n  or  to  allow  a  railway  com- 
pany to  use  a  certain  street,  the  railway  company  to  pave  the 
portion  of  the  track  between  the  rails  in  case  the  city  paves  the 
street ; IJ  a  vote  by  a  township  of  a  sum  as  a  subscription  to  a  rail- 
road ; M  a  statute  exempting  the  property  of  a  railroad  company 
from  taxation ; 1l  a  petition  for  the  construction  of  a  private  sewer 
with  the  approval  thereof  by  council,  and  filing  bond ; M  a  call  to 
fill  a  pulpit  at  a  specified  salary ; n  the  allowance  of  a  valid  claim 
by  the  trustees  of  a  municipal  corporation,  made  to  the  holder  as 
a  basis  of  settlement  ;• lg  a  resolution  of  a  board  of  directors  author- 
izing a  sale  of  certain  property,  which  is  transmitted  to  a  prospec- 
tive purchaser  of  such  property  by  the  authority  of  the  board  of 
directors ; M  rules  of  an  athletic,  racing,  or  sporting  club,  as  to  con- 
tests held  thereunder ; M  a  by-law  of  a  corporation  offering  a  share 


Alabama.  McCleskey  v.  Howell  Cotton 
Co.,  147  Ala.  573,  42  So.  37. 

Arkansas.  Hart  v.  Hammett  Grocer 
Co.,  132  Ark.  197,  200  S.  W.  79o. 

Maine.  Ayer  v.  Western  Union  Tele- 
graph Co.,  79  Me.  493. 

New  York.  Beach  v.  Raritan  &  Dela- 
ware Bay  Ry.  Co.,  37  N.  Y.  457. 

West  Virginia.  Watson  v.  Coast,  35 
W.  Va.  463,  14  S.  E.  249. 

1  See  ch.  XLI  and  ch.  LXTTI. 

t  Braintree,  etc.,  Co.  v.  Braintree,  146 
Mass.  482,  16  N.  E.  420. 

9  People  v.  Telephone  Co.,  192  111. 
307,  85  Am.  St.  Rep.  338,  61  N.  E. 
428;  Yincennes  v.  Gaslight  Co.,  132 
Tnd.  114,  16  L.  R.  A.  485,  31  N.  E. 
573;  (City  of)  Baxter  Springs  v. 
Power  Co.,  64  Kan.  591,  68  Pac.  63. 

10  Curtis  v.  Portsmouth,  67  N.  n. 
506,  39  Atl.  439  [citing  Hunneman  v. 
Grafton,  51   Mass.  (10  Met.)   4.14. 

HMcna  y.  Tomlinson,  118  Ark.  166, 
175  S.  W.  1187. 


«  St.  Louis  v.  Telegraph  Co.,  63  Fed. 
68. 

13  Coast  Line  Ry.  Co.  v.  Savannah, 
30  Fed.  646. 

14  Chicago,  etc.,  R.  R.  Co.  v.  Osage 
County,  38  Kan.  597,  16  Pac.  828. 

18  County  Commissioners  of  Santa  Fe 
County  v.  Ry.  Co.,  3  N.  M.  126,  2  Pac. 
376;  County  Commissioners  of  Valencia 
County  v.  Ry.  Co.,  3  N.  M.  677,  10 
Pac.  294. 

1« Stevens  v.  Muskegon,  111  Mich.  72, 
36  L.  R.  A.  777,  69  N.  W.  227. 

IT  Jennings  v.  Scarborough,  56  N.  J. 
L.  401,  28  Atl.  559. 

W  McConoughey  v.  Jackson,  101  Cal. 
265,  40  Am.  St.  Rep.  53,  35  Pac.  863. 

1*  Western  Timber  Co.  v.  Kalama 
River  Lumber  Co.,  42  Wash.  620,  114 
Am.  St.  Rep.  137,  6  L.  R.  A.  (N.S.)  397, 
85  Pac.  338. 

20  Clarke  v.  Dunraven  (1897),  A.  C. 
59  [affirming  The  Satinita  (1895), 
Prob.  248]. 
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of  profits  to  its  employes  who  comply  with  certain  specified  condi- 
tions;21 a  rule  or  by-law  of  a  bank,  as  far  as  concerns  dealings 
between  it  and  its  customers  to  whom  due  notice  has  been  given ; n 
rules  and  by-laws  of  an  insurance  company  as  to  members  who  deal 
with  such  company,  or  as  to  third  persons  who  deal  with  such 
company  with  knowledge  that  such  rules  are  offered  by  such  com- 
pany as  a  part  of  its  contract ; n  time-tables  as  between  passengers 
and  a  common  carrier ; u  a  notice  of  wages  to  be  paid  for  weaving 
styles  of  the  first  and  second  quality;21  a  notice  contained  in  an 
account  rendered,  to  the  effect  that  interest  would  be  charged  on 
all  sums  overdue  for  more  than  three  years ; n  and  advertisements 
of  various  forms,27  have  each  been  held  to  be  valid  offers.  If  A, 
who  is  about  to  collect  a  note  due  to  himself  and  to  his  wife  B, 
gives  a  written  statement  to  B,  showing  her  share  in  the  proceeds 
of  such  note,  such  statement  is  equivalent  to  a  promise  on  his  part 
to  pay  over  to  her  such  amount  out  of  the  proceeds  of  such  note.21 
If  a  married  woman  notifies  a  tradesman  that,  she  wishes  to  open  an 
account  in  her  own  name  and  to  have  certain  goods  charged  to  her, 
such  statement  is  equivalent  to  an  offer  upon  her  part  to  pay  for 
such  goods  personally,  although  they  are  such  goods  as  her  husband 
would  be  obliged  to  furnish  for  her  support.2* 

However,  a  rule  of  a  clearing  house  has  been  held  not  to  bind 
a  non-member  who  makes  a  deposit  with  a  bank  which  is  a  mem- 
ber.30   If  A  deposits  a  check  in  a  bank  for  collection,  knowing  that 


21  Zwolanek  v.  Baker  Manufacturing 
Co.,  150  Wis.  517,  137  N.  W.  769. 

22  Hough  Avenue  Savings  and  Bank- 
ing Co.  v.  Anderson,  78  0.  S.  341,  85 
N.  E.  498. 

22  Illinois.  Apitz  v.  Supreme  Lodge 
Knights  &  Ladies  of  Honor,  274  111. 
196,  L.  R.  A.  1917 A,  183,  113  N.  E.  63. 

Kansas.  Smith  v.  Republic  County 
Mut.  Fire  Ins.  Co.,  82  Kan.  697,  109 
Pac.  390. 

Maryland.  Royal  Arcanum  v.  Vitz- 
thum,  128  Md.  523,  L.  R.  A.  1917A,  179, 
97  Atl.  923. 

Oklahoma.  Hines  v.  Modern  Wood- 
men of  America,  41  Okla.  135,  L.  R.  A. 
1915A,  264,  137  Pac.  675. 

South  Carolina.  Roach  v.  Farmers' 
Mut.  Insurance  Association,  102  S.  Car. 
478,  86  S.  E.  950. 


Virginia.  Fraternities  Ace.  Order  v. 
Armstrong,  106  Va.  746,  56  S.  E.  565. 

24  Sears  v.  Eastern  Railroad  Co.,  96 
Mass.  (14  All.)  433,  92  Am.  Dec.  780; 
Cormack  v.  New  York,  N.  H.  &  H.  Ry. 
Co.,  196  N.  Y.  442,  24  L.  R.  A.  (N.S.) 
1209,  17  Am.  &  Eng.  Ann.  Cas.  949, 
90  N  E.  56;  Taber  v.  Seaboard  Air  Line 
Ry.  Co.,  84  S.  Car.  291,  19  Am.  &  Eng. 
Ann.  Cas.  1132,  66  S.  E.  292. 

21  Gallagher  v.  Mfg.  Co.,  172  Mass. 
230,  5  IN.  E.  1086. 

21  In  re  Anglesey  (1901),  2  Ch.  548. 

27  See  §26. 

22Lurty's  Curator  ▼.  Lurty,  107  Va. 
466,  59  S.  E.  405. 

» Bell  v.  Rosingnol,  143  Ga.  150,  L. 
R.  A.  1915D,  1184,  84  S.  E.  542. 

30  Dorchester  v.  Merchants'  National 
Bank,  106  Tex.  201,  50  L.  R.  A.  (NJS.) 
542,  163  S.  W.  5. 
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such  bank  is  accustomed  to  collect  through  a  clearing  house,  such 
knowledge  does  not  subject  A  to  a  rule  of  the  clearing  house  with 
reference  to  the  time  at  which  settlements  are  to  be  made  between 
members  of  the  clearing  house ;  and  accordingly  such  bank  will  not 
be  relieved  from  liability  for  loss  if  by  reason  of  such  rule  of  the 
clearing  house,  such  check  is  not  presented  to  the  drawee  until 
after  the  close  of  business  on  the  day  after  the  depositor  received 
the  check,  by  reason  of  which  the  surety  is  released  from  liability.81 

§  109.  Offer  by  acts.  In  the  absence  of  statute,  an  offer  for  a 
simple  contract  may  be  made  by  any  means  whereby  the  offeror 
causes  the  offeree  to  believe  that  the  offeror  is  making  a  definite 
promise  which  contains  the  requisite  elements.  This  offer  may  be 
made  by  acts  as  well*  as  by  words.  Such  a  contract  is  a  genuine 
implied  contract,  however,  and  will  be  discussed  elsewhere.1  It 
differs  from  the  contract  made  by  an  express  offer  only  in  the 
evidence  by  which  the  communication  of  the  offer  and  the  accept- 
ance is  to  be  established.  The  contract  which  is  made  by  an  offer 
in  express  words  and  by  an  acceptance  in  express  words  stands  at 
one  end  of  the  scale.  At  the  other,  stands  the  contract  which  is 
made  by  an  offer  inferred  from  acts  and  conduct  and  which  is 
accepted  in  the  same  way.  In  between  these  two  extremes,  and 
shading  off  from  one  to  the  other,  are  the  contracts  in  which  the 
intention  of  the  parties  is  communicated  in  part  by  express  words 
and  in  part  by  acts  and  conduct.  In  some  cases,  one  method  of 
communicating  intent  preponderates;  in  other  cases,  the  other. 
Our  law,  however,  pays  no  attention  to  these  different  forms  of 
simple  contracts,  as  long  as  they  are  not  required  to  be  in  writing 
or  to  be  proved  by  writing.2  Where  any  distinction  is  made,  as 
where  a  written  contract  is  necessary,  or  written  evidence  is  neces- 
sary, or  where  a  longer  period  of  limitations  is  given  for  one  class 
of  contract  than  for  another,  the  line  is  generally  drawn,  not 
between  the  express  contract  and  the  implied  contract,  but  between 
the  written  contract  and  the  oral  contract.  There  is,  accordingly, 
a  great  amount  of  authority  on  the  question  of  the  scope  and 
extent  of  the  written  contract  as  distinguished  from  the  oral  con- 
tract; and  a  considerable  amount  of  authority  on  the  question  of 
the  distinction  between  the  genuine  implied  contract  and  the  con- 
st Dorchester  ▼.  Merchants'  National  1  Zinke  v.  Knights  of  the  Maccabees, 
Bank,  106  Tex.  201,  50  L.  R.  A.  (N.8.)  —  Mo.  — ,  205  S.  W.  1.  See  ch.  XLm. 
542,  163  8.  W.  5.  *  See  §  107. 
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structive  contract,  or  quasi-contract;  but  practically  no  authority 
on  the  question  of  the  distinction  between  the  contracts  which  are 
all  express,  those  which  are  all  implied,  and  those  which  are  partly 
express  and  partly  implied. 


§110.  Communication  of  offer — Necessity.  It  seems  like  an 
elementary  proposition,  scarcely  needing  demonstration,  that  an 
offer  can  not  be  accepted  so  as  either  to  confer  rights  or  to  impose 
liabilities  until  it  has  been  communicated  to  the  person  to  whom  it 
is  to  be  made.1  This  rule  is  unquestioned  in  contracts  where  alleged 
acceptance  of  an  uncommunicated  offer  is  invoked  to  impose  a 
liability  upon  the  party  accepting.  Thus  the  unexpressed  and 
uncommunicated  intention  of  one  who  claims  to  act  for  himself  on 
the  one  part  and  for  a  corporation  on  the  other,  that  the  corpora- 
tion shall  pay  certain  individual  debts,  does  not  constitute  a  con- 
tract.2 The  intention  of  one  party  not  expressed  in  words  or  by 
outward  acts,  and  which  is  not  known  to  the  adversary  party,  is 
not  a  part  of  the  contract.3  A  change  in  the  rules  of  a  bank  does 
not  bind  customers  to  whom  no  notice  of  such  change  has  been 
given.1  A  letter  stating,  "would  like  to  know  if  your  company  is 
going  to  settle  this  account.  If  not,  must  proceed  to  collect  it," 
was  sent  to  the  engineer  of  a  railroad  company.  The  account 
referred  to  was  due  from  a  contractor  who  was  building  a  new  line 
for  such  railroad.  To  this  letter  a  reply  was  sent:  "This  company 
expects  to  settle  all  bills  of  (such  contractor)  not  latet*  than  (a 
date  fixed).  We  do  not  desire  any  judgments  or  liens  upon  the 
work."  It  was  held  that  this  did  not  import  a  promise  by  the 
railroad  company  to  pay  such  account;  and  that  the  unexpressed 
intention  of  such  creditor  to  attempt  to  take  a  lien  on  the  property 
of  such  railroad,  if  such  account  was  not  paid,  and  his  forbearance 
to  attempt  to  take  a  lien  in  reliance  upon  such  letter,  could  not  be 


1  Iowa.  James  McCoy  Co.  v.  Smith, 
181  la.  707,  165  N.  W.  88. 

Missouri.  Anderson  v.  Hall,  273  Mo. 
307,  202  S.  W.  539. 

Montana.  Armington  v.  Stelle,  27 
Mont.  13,  60  Pac.  115. 

New  Jersey.  Stengel  v.  Sergeant,  74 
N.  J.  Eq.  20,  68  Atl.  1106. 

Oregon.  Brown  v.  Farmers'  &  Mer- 
chants' Nat.  Bank,  76  Or.  113,  147  Pac. 
537. 

Pennsylvania.     Delaware,   L.   &   W. 


Ry.  Co.  v.  Water  Power  &  Supply  Co., 
227  Pa.  St.  639,  76  Atl.  425.  For 
communication  of  acceptance,  see  §§151 
et  seq. 

lDurlacher  v.  Frazer,  8  Wyom.  58, 
80  Am.  St.  Rep.  918,  55  Pac.  306. 

>  Roberta  Mfg.  Co.  v.  Royal  Exchanges 
Assurance  Co.,  161  N.  Car.  88,  76  S.  E. 
865.     See  §§  80  to  83. 

4  Kimins  v.  Boston  Five  Cent  Savings 
Bank,  141  Mass.  33,  6  N.  E.  242. 
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regarded  as  a  part  of  the  agreement,  since  they  were  not  communi- 
cated to  the  railroad;  and,  as  the  claim  was  not  one  for  which  a 
lien  could  be  taken,  the  railroad  could  not  be  presumed  to  kno.w 
that  the  creditor  intended  to  attempt  to  enforce  payment  thereof, 
out  of  the  property  of  the  railroad.8  The  vote  of  a  corporation  has 
no  effect  as  a  contract  until  communicated  to  and  accepted  by  the 
adversary  party.*  A  telegram  from  A,  giving  prices  of  glass  jars 
"if  specifications  favorable,' '  being  too  indefinite  an  offer  to  form 
the  basis  of  a  contract,7  can  not  be  supplemented  by  a  letter 
received  by  B  after  he  had  answered  A's  telegram,  so  as  to  con- 
stitute a  complete  contract.8  If  A  sent  a  message  to  a  telegraph 
office,  written  on  plain  paper,  and  the  operator  pasted  it  on  a 
printed  blank,  A  is  not  bound  by  terms  in  such  blank.8  On  the 
same  theory  a  telegram  which  is  transmitted  to  the  sending  office 
by  telephone,  is  not  subject  to  the  terms  contained  in  the  ordinary 
blank  used  by  such  company,  at  least  if  the  sender  of  such  message 
does  not  know  what  such  terms  are.10  On  this  particular  applica- 
tion of  the  general  principle,  there  is,  however,  a  conflict  of  author- 
ity. It  has  been  urged  that  one  who  sends  a  message  for  trans- 
mission must  be  regarded  as  assenting  to  the  terms  contained  in  the 
ordinary  contract  of  the  telegraph  company,  especially  if  the 
acceptance  of  the  message  on  other  terms  would  be  illegal  dis- 
crimination.11 Accordingly,  a  telegraph  message  which  is  sent  to 
the  sending  office  by  telephone,  is  held  to  be  subject  to  the  ordinary 
provisions  in  the  ordinary  blank  form  which  is  used  by  such  tele- 
graph company.12  If  a  bank  keeps  a  book  for  the  signatures  of  its 
depositors,  a  depositor  who  signs  for  the  purpose  of  identification 
is  not  bound  by  a  provision  found  in  the  heading  of  such  book 


•  Cleveland,  C.  C.  &  St.  L.  Ry.  Co.  v. 
Shea,  174  Ind.  303,  91  N.  E.  1081. 

•  Sears  v.  Ry.,  152  Mass.  151,  9  L. 
R.  A.  117,  25  N.  E.  98;  Benton  v. 
Springfield  Y.  M.  C.  A.,  170  Mass.  534, 
49  N.  E.  928. 

1  See  %  95. 

•  James  v.  Bottle  Co.,  69  Mo.  App. 
207. 

•  Harris  v.  Telegraph  Co.,  121  Ala. 
519,  77  Am.  St.  Rep.  70,  25  So.  910; 
Western  Union  Telegraph  Co.  v.  Schade, 
137  Tenn.  214,  192  S.  W.  924.  And, 
see  Pearsall  v.  Telegraph  Co.,  124  N.  Y. 
256,  21  Am.  St.  Rep.  662,  26  N.  E.  534; 


Anderson  v.  Telegraph  Co.,  84  Tex.  17, 
19  S.  W.  285. 

10  Bowie  v.  Western  Union  Telegraph 
Co.,  78  S.  Car.  424,  54  S.  E.  65; 
Western  Union  Telegraph  Co.  v.  Doug- 
lass, 104  Tex.  66,  133  S.  W.  877. 

11  Shawnee  Milling  Co.  v.  Postal 
Telegraph-Cable  Co.,  101  Kan.  307,  L. 
R.  A.  1917F,  844,  166  Pac.  493. 

12  Shawnee  Milling  Co.  v,  Postal 
Telegraph-Cable  Co.,  101  Kan.  307,  L. 
R.  A.  1917F,  844,  166  Pac.  493.  See 
also,  Simpson  v.  Western  Union  Tele- 
graph Co.,  104  S.  Car.  393,  89  S.  E.  321. 
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which  relieves  stockholders  from  liability  to  depositors.1*  Where 
a  shipper  loaded  cotton  into  a  car  standing  on  a  side  track,  no 
agent  of  the  railroad  company  being  advised  thereof,  no  contract 
existed.14 

A  payment  by  the  debtor  of  less  than  the  amount  which  the 
creditor  claims  to  be  due,  is  not  a  compromise  or  an  accord  and 
satisfaction,  unless  the  debtor  has  communicated  to  the  creditor  an 
offer  to  make  such  payment  in  full  satisfaction  of  such  debt.18  If 
a  check  is  sent  for  less  than  the  amount  due,  and  the  debtor  does 
not  notify  the  creditor  that  he  offers  such  check  in  full,  the  fact 
that  the  creditor  cashes  such  check  does  not  amount  to  a  contract 
of  compromise.1*  In  some  jurisdictions  the  use  of  the  words  "in 
full,"  does  of  itself  not  show  such  offer;17  nor  does  a  statement 
that  a  check  is  "in  payment  of  all  (goods)  received  to  date."  w  A 
letter  which  states  that  a  check  is  enclosed  "in  settlement  of  the 
amount  still  due  to  you  according  to  the  statement  of  the  account 
enclosed,  which  you  will  kindly  carry  to  the  credit  of  our  account," 
is  not  an  offer  of  compromise  and  the  acceptance  of  such  check 
does  not  prevent  the  creditor  from  maintaining  an  action  to  collect 
the  balance  of  such  account.19  Drawing  a  draft  upon  a  debtor, 
which  is  not  intended  to  be  for  the  full  amount  of  the  debt,  can 
not  so  be  treated  by  the  debtor.20 

If  the  alleged  offer  consists  of  acts,  it  is  necessary  to  show  that 
such  acts  are  brought  to  the  knowledge  of  the  adversary  party.11 

§  111.  Communication  of  offer  to  third  party.  Communications 
between  principal  and  agent,  not  communicated  to  the  third  person 


IS  Wells  v.  Black,  117  Cal.  157,  59 
Am.  St.  Rep.  162,  37  L.  R.  A.  610,  48 
Pac.  1090. 

14  Tate  ▼.  R.  R.,  78  Miss.  842,  84  Am. 
St.  Rep.  649,  29  So.  392. 

IB  Iowa.  Marr  v.  Burlington,  C.  R. 
&  N.  Ry.  Co.,  121  la.  117,  96  N.  W. 
716;  Jacobs  v.  Jacobs,  130  la.  10, 
104  N.  W.  489;  Shaban  v.  Bayer 
Vehicle  Co.,  179  la.  923,  162  N.  W. 
221 ;  James  McCoy  Co.  v.  Smith,  181  la. 
707,  165  N.  W.  88. 

Maine.  Price  v.  McEacbern,  111  Me. 
573,  90  Atl.  486. 

Hew  Hampshire.  Bisbee  v.  Pulpit 
Farm  Dairy,  —  N.  H.  — ,  100  Atl.  672. 

Pennsylvania.  Dimmick  v.  Banning, 
256  Pa.  St.  295,  100  Atl.  871. 


Washington.  Lilly  v.  Lilly,  39  Wash. 
337,  81  Pac.  852. 

II  Price  v.  McEacbern,  111  Me.  573, 
90  Atl.  486;  Dimmick  v.  Banning,  256 
Pa.  St.  295,  100  Atl.  871. 

ITShahan  v.  Bayer  Vehicle  Co.,  179 
la.  923,  162  N.  W.  221;  Dimmick  ▼. 
Banning,  256  Pa.  St.  295,  100  Atl.  871. 

ItBiBbee  v.  Pulpit  Farm  Dairy,  — 
N.  H.  — ,  100  Atl.  672. 

HSociete  Anonyme  Pour  la  Fabrica- 
tion de  la  Soie  de  Chardonnet  v.  Loeb, 
239  Pa.  St.  264,  86  Atl.  798. 

M  Withers  ▼.  Moore,  140  Cal.  591, 
74  Pac.  159. 

21  See  ch.  XLHL 
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with  whom  the  principal  contemplates  making  a  contract,  or  at 
least  not  communicated  with  the  authority  of  the  principal  and  with 
the  intention  on  his  part  of  making  an  offer  to  such  third  person,  do 
not  constitute  offers,  even  if  such  third  person  has  learned  of  such 
communications  and  has  attempted  to  act  upon  them.1  Instructions 
sent  by  the  owner  of  realty  to  an  agent  fixing  the  price  at  which  the 
owner  would  sell  such  realty,  do  not  of  themselves  amount  to  an 
offer  to  a  prospective  purchaser.2  If  a  policy  of  insurance  is  sent 
by  the  insurance  company  to  the  agent  of  the  insured,  a  letter  from 
the  insured  to  such  agent,  authorizing  him  to  .pay  for  such  policy, 
is  not  an  acceptance.*  Thus  a  report  of  a  town  committee  appointed 
to  consider  a  claim  against  the  town,  which  fixes  the  amount  of 
the  claim,  and  which  is  accepted  by  the  town,4  or  a  vote  of  a  town 
instructing  its  selectmen  to  pay  a  certain  alleged  claim,1  are  not 
offers  in  the  technical  sense.  The  fact  that  A  makes  a  declaration 
to  X  of  A's  intention  to  marry  B  and  that  X  communicates  such 
declaration  to  B,  does  not  amount  to  an  offer  of  marriage  from  A 
to  B,  if  X  was  not  authorized  by  A  to  communicate  such  declara- 
tion.1 In  cases  in  which  the  declaration  of  intention  has  been  made 
to  a  third  person  who  is  not  authorized  to  represent  the  person 
who  declares  such  intention  in  communicating  it  to  the  adversary 
party,  such  declaration  is  defective  in  at  least  two  respects:  (1)  It 
does  not  show  an  intention  on  the  part  of  the  person  who  makes 
such  declaration  to  assume  liability  to  such  adversary  party,7  and 
(2)  such  declaration  has  not  been  communicated  to  the  adversary 
party  by  the  person  who  made  it,  or  by  any  one  authorized  by  him. 
An  offer  may  be  communicated  by  the  authorized  agent  of  the 
offeror  as  well  as  by  the  offeror  himself.1    This  is  so  well  settled 


1  Anderson  v.  Hall,  273  Mo.  307,  202  S. 
W.  539;  Potter  v.  Hollister,  45  N.  J. 
Eq.  508,  18  Atl.  204;  Stengel  v.  Ser- 
geant, 74  N.  J.  Eq.  20,  68  Atl.  1106. 

J  Stengel  v.  Sergeant,  74  N.  J.  Eq. 
20,  68  Atl.  1106. 

I  New  t.  Germania  Fire  Ins.  Co.,  171 
Ind.  33,  85  N.  E.  703. 

4Bickford  v.  Hyde  Park,  173  Mass. 
536,  54  N.  E.  250  [distinguishing  Hall 
t.  Holden,  116  Mass.  172;  Nelson  v. 
Milford,  24  Mass.  (7  Pick.)    181. 

S  Marsh  v.  Scituate,  153  Mass.  34,  10 
L.  R.  A.  202,  26  N.  E.  412. 

I  Cole  v.  Cottingham,  8  Car.  &  P.  75; 


Burnham  v.  Cornwell,  55  Kv.  (16  B. 
Mon.)  284,  63  Am.  Dec.  520;  Tamke  v. 
Vangsnes,  72  Minn.  236,  75  N.  W.  217. 

7  See  8  79. 

•  England.  Forman  v.  The  Liddes- 
dale   (1900),  A.  C.  190. 

United  States.  Lucas  v.  Brooks,  85 
U.  S.    (18  Wall.)    436,  21   L.  ed.  779. 

Alabama.  Kramer  v.  Compton,  166 
Ala.  216,  52  So.  351. 

California.  Gallagher  v.  Equitable 
Gas  Light  Co.,  141  Cal.  699,  75  Tac. 
329. 

Colorado.  Hagerman  v.  Bates,  24 
Colo.  71,  49  Pac.  139. 
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that  litigation  arises  only  where  there  is  a  question  as  to  the 
authority  of  the  agent,1  or  as  to  the  fact  of  his  having  communi- 
cated such  offer.  Accordingly,  if  A  makes  an  offer  to  B  through 
A's  agent  X,  evidence  which  tends  to  show  that  X  communicated 
A's  offer  to  B,  is  not  hearsay.10 


§  112.  Sufficiency  of  communication— Standardized  communica- 
tion. The  actual  knowledge  of  the  offer  on  the  part  of  the  offeree 
is  sufficient,  but  not  always  necessary.  The  communication  which 
is  requisite  may  not  be  an  actual  communication.  A  standardized 
form  of  communication  is  frequently  sufficient.  For  the  purposes 
of  the  law,  an  offer  is  communicated  when  it  is  brought  to  the 
attention  of  the  adversary  party  in  such  a  manner  that  by  the  use 
of  ordinary  intelligence  he  will  learn  its  terms.  Thus  in  case  of 
written  contracts,  one  who  accepts  a  written  offer  which  he  has  a 
fair  opportunity  to  read,  is  bound  by  its  terms  in  the  absence  of 
fraud  or  misrepresentation,  even  though  he  has  not  read  them  and 
does  not  know  them;1  or  if  he  misapprehends  their. legal  effect.2 


Connecticut.  Keanis  v.  Nickse,  80 
Conn.  23,  10  L.  R.  A.  (N.S.)  1118,  10 
Am.  &  Eng.  Ann.  Cas.  420,  66  Atl.  779. 

Illinois.  Glucose  Sugar  Refining  Co. 
v.  Flinn,  184  III.  123,  56  N.  E.  400. 

Iowa.  John  Gund  Brewing  Co.  v. 
Peterson,  130  Ta.  301,  106  N.  W.  741; 
Hank  ins  v.  Young,  174  la.  383,  156 
N.  W.  380. 

Michigan.  Young  v.  Stein,  152  Mich. 
310,  125  Am.  St.  Rep.  412,  17  L.  R.  A. 
(N.S.)  231,  116  N.  W.  195. 

Minnnesota.  Ballard  v.  Lyons,  114 
Minn.  264,  38  L.  R.  A.  (N.S.f  301,  131 
N.  W.  320. 

New  Mexico.  Jasper  v.  Wilson,  14 
N.  M.  482,  23  L.  R.  A.  (N.S.)  982,  94 
Pac.  951. 

Ohio.  Aetna  Insurance  Co.  v.  Stam- 
baugh-Thompson  Co.,  76  O.  S.  138,  81 
N.  E.   173. 

Oregon.  McLeod  v.  Despain,  49  Or. 
636,  124  Am.  St.  Rep.  1066.  19  L.  R.  A. 
(N.S.)  276,  90  Pac.  402,  92  Pac.  1088. 

Pennsylvania.  Douglas  v.  Hustead, 
216  Pa.  St.  292,  65  Atl.  670. 

Washington.  Keenan  v.  Lauritzen 
Malt  Co.,  57  Wash.  367,  106  Pac.  1122. 


West  Virginia.  State  v.  McXeal,  66 
W.  Va.  411,  135  Am.  St.  Rep.  1038, 
25  L.  R.  A.  (N.S.)  178,  66  S.  E.  512. 

•  See  ch.  LIV. 

10  Hank  ins  v.  Young,  174  la.  383,  156 
N.  W.  380. 

1  Alabama.  Martin  v.  Smith,  116 
Ala.  639,  22  So.  917;  Terry  v.  Ins.  Co., 
116  Ala.  242,  22  So.  532. 

Illinois.  Macpherson  v.  Morrill,  190 
111.  194,  60  N.  E.  86. 

Indiana.  Miller  v.  Powers,  119  Ind. 
79,  4  L.  R.  A.  483,  21  N.  E.  455. 

Kansas.  St.  Louis  &  S.  F.  R.  Co. 
v.  Thirlwell,  88  Kan.  275,  128  Pac.  199. 

Missouri.  Crim  v.  Crim,  162  Mo. 
544,  54  L.  R.  A.  502,  63  S.  W.  489. 

North  Dakota.  Little  v.  Little,  2  N. 
D.  175,  49  N.  W.  736. 

Ohio.  Union,  etc.,  Ins.  Co.  v.  Hook, 
62  O.  S.  256,  56  N.  E.  906. 

This  is  a  statement,  in  terms  of  offer 
and  acceptance,  of  the  principle  that  is 
discussed  elsewhere  under  the  topic, 
"Mistake."    See  ch.  VI  et  seq. 

2Duaenberry  v.  Ins.  Co.,  188  Pa.  St. 
454,  41  Atl.  736. 
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If  a  warehouse  receipt  is  accepted  with  the  words  "at  owner's 
risk"  stamped  legibly  on  its  face,  such  provision  forms  part  of  the 
contract.3 

On  the  other  hand,  a  term  of  a  written  contract  so  inserted  as 
not  to  be  brought  fairly  to  the  attention  of  the  adversary  party 
does  not  bind  him.4  A  term  in  a  written  contract  which  is  so 
inserted  that  a  reasonably  careful  man  could  not  be  expected  to 
see  it,  and  which  the  offeree  does  not,  in  fact,  see,  is  not  regarded 
as  a  part  of  the  offer.1 

If  a  revenue  stamp  is  placed  over  a  provision  in  a  note  for  inter- 
est so  as  to  render  it  illegible,  such  provision  will  not  be  regarded 
as  a  part  of  the  contract.6 

A  provision  which  is  written  on  a  sheet  following  that  on  which 
the  contract  is  signed,  is  not  treated  as  a  part  thereof.7  If,  how- 
ever, express  reference  in  the  contract  is  made  to  provisions  which 
follow  the  signature,  the  parties  are  bound  by  such  subsequent 
provisions.1 

A  provision  found  in  a  letter-head,  bill-head,  and  the  like,  is  not 
a  part  of  the  offer  made  by  such  letter  or  bill  if  the  offeree  does  not 
read  such  provision  and  does  not  know  that  it  is  offered  as  a  part 
of  the  contract.9  If,  however,  the  offeree  reads  such  provisions  and 
they  appear,  by  their  terms,  to  be  a  part  of  the  contract,  the  offeror 
can  not  avoid  liability  upon  such  terms  on  the  ground  that  they 
were  contained  in  the  letter-head  or  the  head  of  the  order,  and  not 
in  the  body  thereof.10 

A  printed  statement  upon  the  margin  of  a  contract  in  small  type 
which  is  not  referred  to  in  the  body  of  the  contract,  is  not  a  part 
thereof  if  the  offeree  does  not  know  of  such  provision.11  If  a  con- 
tract is  written  upon  letter  paper,  a  provision  printed  in  small  type 


•  Taussig  y.  Bode,  134  Cal.  260,  54 
L.  R.  A.  774,  66  Pac.  259. 

4Roe  v.  Naylor  (1917),  1  K.  B.  712; 
Lilly  v.  Person,  168  Pa.  St.  219,  32  Atl. 
23. 

•  Roe  ▼.  Naylor  (1917),  1  K.  B.  712. 

•  Peirpoint  v.  Peirpoint,  71  W.  Va. 
431,  43  L.  R.  A.  (N.S.)  783,  70  S.  E. 
848.  [Probably,  from  the  context,  it 
was  the  intention  of  the  parties  to 
eliminate  the  words  over  which  the 
stamp  was  placed.] 

1  Lilly  v.  Person,  168  Pa.  St.  219,  32 
Atl.  23. 


•  Dickson  v.  Conde,  148  Ind.  279,  46 
N.  E.  998. 

8  Sturm  v.  Boker,  150  U.  S.  312,  37 
L.  ed.  1093;  Summers  v.  Hibbard,  153 
111.  102,  46  Am.  St.  Rep.  872,  38  N.  E. 
899;  R.  J.  Menz  Lumber  Co.  v.  E.  J. 
McXeeley  &  Co.,  58  Wash.  223,  28  L. 
R.  A.  (N.S.)  1007,  108  Pac.  621. 

lOYorston  v.  Brown,  178  Mass.  103, 
59  N.  E.  654. 

11 B.  F.  Sturtevant  Co.  v.  Fireproof 
Film  Co.,  216  N.  Y.  199,  L.  R.  A.  1916D, 
1069,  110  N.  E.  440.  See  also,  Stevens 
v.  Venema,  —  Mich.  — ,  168  N.  W.  531. 
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on  the  margin  of  such  letter  paper  to  the  effect  that  all  proposals 
are  subject  to  the  approval  of  the  executive  office,  does  not  prevent 
such  contract  from  taking  effect  at  once  if  the  promisor  is  repre- 
sented by  one  having  authority  to  make  such  contract,  and  if  the 
promisee  did  not  know  of  such  provision.12  If  the  marginal  provi- 
sions are  printed  in  such  type  as  to  be  as  conspicuous  as  the  remain- 
ing provisions  of  the  contract,  they  are  to  be  regarded  as  a  part  of 
the  contract.13 

If  the  entire  contract  is  in  very  small  type,  full  effect  must  be 
given  to  each  of  its  provisions,14  especially  if  the  contract  is  a  short 
one.1*  If  a  by-law  of  a  bank  is  brought  to  the  attention  of  a 
customer  as  a  part  of  the  cpntract  between  the  bank  and  its  cus- 
tomers, such  customer  is  bound  thereby,  even  though  he  can  not 
read.16 

If  B  accepts  the  benefits  which  A  offers  as  performance  of  A's 
oral  offer  which  is  made  at  the  same  time,  B  can  not  avoid  liability 
upon  the  contract  made  by  such  offer  and  acceptance  by  claiming 
that  he  did  not  understand  or  hear  the  offer,  if  it  was  so  made  that 
he  would  have  understood  it  if  he  had  used  ordinary  care."  If  A 
offers  money  to  B  as  a  compromise,  and  B  accepts  such  money,  B 
can  not  avoid  the  contract  of  compromise  by  claiming  that  he  did 
not  hear  the  oral  offer,  if  he  could  have  heard  such  offer  by  the 
exercise  of  ordinary  care.11 

§  113.  Contracts  with  common  carriers — Standardised  com- 
munication sufficient.  In  contracts  with  common  carriers  the  written, 
offer  frequently  consists  of  a  bill  of  lading,  a  receipt,  a  ticket,  and 
the  like;  and  this  is  accepted  by  the  party  to  whom  it  is  offered 
without  his  reading  it  and  without  his  having  actual  knowledge  of 
the  terms  thereof.  Whether  contracts  of  this  sort  are  to  be  governed 
by  the  general  rule  applicable  to  written  offers  which  charge  the* 


12  B.  F.  Sturtevant  Co.  v.  Fireproof 
Film  Co.,  216  N.  Y.  199,  L.  R.  A.  1916D, 
1069,  110  N.  E.  440. 

13Poel  v.  Brunswick-Balke-Collender 
Co.,  216  N.  Y.  310,  110  N.  E.  619. 

14  Mishwaka  Woolen  Mfg.  Co.  v.  Stan* 
ton,  188  Mich.  237,  L.  R.  A.  1917B, 
651,  154  N.  W.  48;  Williamson  v. 
North  of  Scotland  and  Orkney  and  Shet- 
land Steam  Navigation  Co.  (1916),  1 
S.  L.  T.  R.  228  (1916),  S.  C.  554, 
which  was  a  case  of  a  steamship  ticket 


and  therefore  governed  by  different  con- 
siderations.    See  §  113. 

II  Mishwaka  Woolen  Mfg.  Co.  v.  Stan- 
ton, 188  Mich.  237,  L.  R.  A.  1917B, 
651,  154  N.  W.  48. 

H  Burrill  v.  Dollar  Savings  Bank,  92 
Pa.  St.  134,  37  Am.  Rep.  669. 

17  Donahue  v.  Woodbury,  60  Mass. 
(6  Cush.)  148. 

II  Donahue  v.  Woodbury,  60  Mass. 
(6  Cush.)  148. 
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offeree  with  knowledge  of  the  terms  of  such  offers  which  are  fairly 
brought  to  his  attention,1  or  whether  contracts  of  this  sort  are  to  be 
governed  by  applying  principles  of  their  own,  is  a  question  which 
has  been  presented  for  adjudication  frequently,  and  upon  which 
there  is  a  conflict  of  authority.  In  many  of  these  cases,  whatever 
the  theory  may  be,  the  offeree  does  not  have  a  fair  opportunity 
under  the  actual  circumstances,  to  read  the  contract  which  is 
offered  to  him,  to  say  nothing  of  comprehending  the  terms  of  such 
contract  which  are  frequently  involved  and  complex.  The  contract 
is  frequently  offered  by  the  common  carrier  for  the  purpose  of 
limiting  or  avoiding  its  common-law  liability;  and  this  purpose  is 
one  which  many  courts  are  not  disposed  to  encourage.2  Frequently 
the  instrument  which  is  offered  is  in  the  nature  of  a  receipt  or 
voucher  and  does  not,  at  first  glance,  purport  to  contain  contract- 
ual terms.  In  some  cases  the  written  instrument  is  not  offered 
until  after  an  oral  contract  has  been  made  between  the  carrier  and 
the  adversary  party;  and  the  carrier  is  attempting  to  avoid  both 
his  common-law  liability  and  his  liability  under  the  oral  contract 
by  such  written  contract. 

In  spite  of  these  considerations,  it  seems  to  be  held  by  the 
weight  of  authority  that  such  contracts,  at  least  those  instruments 
which  purport  on  their  face  to  be  contracts,  are  to  be  governed  by 
the  general  principles  of  contract  law;  and  that  the  offeree  who 
accepts  is  bound  by  the  terms  of  the  written  contract  which  he  has 
accepted,  whether  he  knows  what  such  terms  are  or  not.3  This  rule 
has  been  applied  to  the  terms  of  a  bill  of  lading,4  or  to  the  terms 


ISee  §112. 

*  See  ch.  XXIV. 

*  Boy  Ian  v.  Hot  Springs  Ry.  Co.,  132 
U.  S.  146;  33  L.  ed.  290;  French  v. 
Merchants'  &  Miners'  Transportation 
Co.,  199  Mass.  433,  127  Am.  St.  Rep. 
606,  19  L.  R.  A.  (N.S.)  1006,  85  N.  E. 
424;  Aradalou  v.  New  York,  New 
Haven  &  Hartford  R.  Co.,  225  Mass. 
235,  114  N.  E.  297;  Cincinnati,  Hamil- 
ton ft  Dayton  R.  Co.  v.  Pontius,  19  O. 
S.  221;  Chicago,  Rock  Island  &  Pacific 
Ry.  Co.  v.  Craig,  —  Okla.  — ,  157  Pac. 
87. 

*  England.  Austin  v.  Manchester, 
Sheffield  &  Lincolnshire  R.  R.  Co.,  10 
C.  B.  464. 

United  States.  Bank  v.  Express  Co., 
93  U.  S.  174,  23  L.  ed.  872;  Adams  Exp. 


Co.  v.  Croninger,  226  U.  S.  491,  57 
L.  ed.   314,   44  L.   R.   A.    (N.S.)    257. 

Alabama.  Western  Ry.  v.  Harwell, 
91  Ala.  340,  8  So.  649;  Central,  of 
Georgia,  R.  R.  v.  Burton,  165  Ala.  425, 
51  So.  643. 

Arkansas.  St.  Louis,  I.  M.  &  S. 
Ry.  Co.  v.  Weakly,  50  Ark.  397,  7  Am. 
St.  Rep.  104,  8  S.  W.  134. 

Illinois.  Coats  v.  Chicago,  R.  I.  &  P. 
Ry.,  239  111.  154,  87  N.  E.  929. 

Iowa.  Mulligan  v.  I.  C.  Ry.  Co.,  36 
la.  181,  14  Am.  Rep.  514. 

Massachusetts.  Grace  v.  Adams,  100 
Mass.  505,  1  Am.  Rep.  131,  97  Am. 
Dec.  117;  McKinney  v.  Boston,  M.,  R. 
Ry.  217  Mass.  274,  104  N.  E.  446. 

Michigan.  McMillan  v.  Ry.,  16  Mich. 
79,  93  Am.  Dec.  208. 
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of  a  passenger  ticket  in  contract  form,1  which  are  fairly  brought 
to  the  attention  of  the  adversary  party.  Accordingly,  where  a 
ticket  is  purchased  with  full  opportunity  for  examination,  such  as 
a  steamship  ticket,  it  is  presumed  that  the  purchaser  knows  its 
contents.1  This  rule  has  been  applied  even  if  the  passenger  can  not 
read.1 

Where  this  view  obtains  and  terms  printed  in  obscure  type  on 
the  face  of  the  ticket,  or  printed  on  the  back,  are  sought  to  be 
incorporated  in  the  contract  of  transportation,  the  rules  determin- 
ing liability  are  as  follows:  (1)  If  the  person  taking  the  ticket  or 
bill  of  lading  knows  what  the  terms  and  conditions  thus  offered 
are,  he  is  bound  thereby.1    A  similar  rule  applies  to  bills  of  lading.' 


Minnesota.  Hutchinson  v.  Chicago, 
St.  P.,  M.  &  O.  Ry.,  37  Minn.  524,  35 
N.  W.  433. 

Missouri.  Kellerman  v.  Kansas  City, 
St.  J.  A  C.  B.  Ry.  Co.,  136  Mo.  177,  34 
S.  W.  41,  37  S.  W.  828. 

Oklahoma.  St.  Louis  &  S.  F.  R.  Co. 
v.  Ladd,  33  Okla.  160,  124  Pac.  461. 

Vermont.     Leavens  v.  American  Ex- 
press Co.,  86  Vt.  342,  85  Atl.  557. 
v  Washington.       Davis     v.     Northern 
Pacific  Ry.  Co.,  77  Wash.  261,  137  Pac. 
464. 

Wisconsin.  Schaller  v.  Ry.,  97  Wis. 
31,  71  N.  W.  1042. 

■United  States.  Boylan  v.  Hot 
Springs  Ry.  Co.,  132  U.  S.  146,  33  L. 
ed.  290. 

Georgia.  Wenz  v.  Savannah,  F.  &  W. 
Ry.,  108  Ga.  290,  33  S.  E.  970. 

Kansas.  Freeman  v.  Atchison,  T.  & 
&  S.  F.  Ry.  Co.,  71  Kan.  327,  6  Am.  & 
Eng.  Ann.  Cas.  118,  80  Pac.  592. 

Massachusetts.  French  v.  Merchants' 
&  Miners'  Transportation  Co.,  199  Mass. 
433,  127  Am.  St.  Rep.  506.  19  L.  R.  A. 
(N.S.)    1006,  85  N.  E.  424. 

Montana.  Pan^en  v.  Northern  Pacific 
Ry.  Co.,  43  Mont.  200.  34  L.  R.  A. 
(N.S.)   711,  115  Pac.  408. 

New  Hampshire.  Eastman  v.  Maine 
Cent.  R.,  70  N.  H.  240,  46  Atl.  54. 

Tennessee.  Watson  v.  Louisville  & 
N.  Ry.,  104  Tenn.  194,  49  L.  K.  A.  453, 
56  S.  W.  1024. 


Texas.  Eddy  v.  Harris,  78  Tex.  661, 
22  Am.  St.  Rep.  88,  15  S.  W.  107; 
Houston  &  T.  C.  Ry.  Co.  v.  Lee,  104 
Tex.  82,  133  S.  W.  868. 

See  also,  Tickets,  by  Joseph  H.  Beale, 
1  Harvard  Law  Review,  17. 

•  O'Regan  v.  Steamship  Co.,  160  Mass. 
356,  39  Am.  St.  Rep.  484,  35  N.  E. 
1070;  Fonseca  v.  Steamship  Co.,  153 
Mass.  553,  25  Am.  St.  Rep.  660,  12 
L.  R.  A.  340,  27  N.  E.  665;  Steers  ▼. 
Steamship  Co.,  57  N.  Y.  1,  15  Am.  Rep. 
453. 

7  O'Regan  v.  Steamship  Co.,  160  Mass. 
356,  39  Am.  St.  Rep.  484,  35  N.  E.  1070; 
French  v.  Merchants'  &  Miners'  Trans- 
portation Co.,  199  Mass.  433,  127  Am. 
St.  Rep.  506,  19  L.  R.  A  (NS)  1006, 
85  N.  E.  424. 

•  Iowa.  Hanlon  v.  R.  R.,  109  la.  136, 
80  N.  W.  223;  Trezona  v.  Ry.  Co.,  107 
la.  22,  43  L.  R.  A.  136,  77  N.  W.  486. 

Louisiana.  Coburn  v.  R.  R.,  105  La. 
Ann.  398,  83  Am.  St.  Rep.  242,  29  So. 
882. 

Pennsylvania.  Bowers  v.  Pennsyl- 
vania Co.,  158  Pa.  St.  302,  27  Atl.  893. 

Texas.  Houston,  etc.,  Ry.  v.  Arey, 
18  Tex.  Civ.  App.  457,  44  S.  W.  894. 

Washington.  Muldoon  v.  Ry.  Co.,  10 
Wash.  311,  45  Am.  St.  Rep.  787,  38 
Pac.  995. 

9  Merchants,'  etc.,  Co.  v.  Joesting,  89 
111.  152;  Smith  v.  Express  Co.,  108 
Mich.  572,  66  N.  W.  479. 
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(2)  Even  if  he  does  not  know  of  the  nature  of  special  terms  and 
conditions  thus  offered,  he  is  nevertheless  bound  if  he  is  notified  in 
a  reasonable  manner  of  their  existence  and  omits  to  ascertain  their 
nature.10  This  rule  applies  whether  the  passenger  signs  the  ticket,11 
even  if  in  haste,12  or  whether  he  omits  to  sign  it.18  The  fact  that 
the  passenger  or  shipper  is  not  able  to  read,14  or  is  not  able  to  read 
English,  in  which  language  the  ticket  is  printed,11  does  not  prevent 
the  contract  from  operating,  if  he  knows  that  he  is  entering  into  a 
contract  and  if  the  carrier  is  not  guilty  of  fraud.  The  sale  of  a 
ticket  at  a  reduced  rate  is  notice  of  special  conditions  therein.10 
So  that  a  condition  on  the  face  of  a  ticket,  sold  at  a  reduced  rate, 
that  it  should  be  stamped  before  return,  is  binding  even  on  a  pur- 
chaser who  can  not  read  and  does  not  know  of  the  conditions.17 
Still  more  is  a  pass  notice  of  a  provision  therein.11    Bills  of  lading 


M  England.  Acton  v.  Packet  Co.  (Q. 
B.),  73  Law  T.  Rep.  158. 

United  States.  Boylan  v.  Ry.,  132  U. 
S.  1469  33  L.  ed.  200. 

Alabama.  McGhee  v.  Drisdale,  HI 
Ala.  597,  20  So.  301. 

Iowa.  Garden  Grove  Bank  v.  Ry., 
67  la.  526,  25  N.  W.  761;  Hewett  v. 
Ry.,  63  la.  611,  19  N.  W.  790;  Robin- 
son v.  Transportation  Co.,  45  la.  470; 
Mulligan  v.  Ry.,  36  la.  181,  14  Am. 
Rep.  514. 

Kansas.  Walker  v.  Price,  62  Kan. 
327,  84  Am.  St.  Rep.  392,  62  Pac.  1001. 

Massachusetts,  Grace  v.  Adams,  100 
Mass.  505,  1  Am.  Rep.  131,  97  Am. 
Dec.    117. 

Minnesota.  Rah  illy  v.  Ry.,  66  Minn. 
153,  68  N.  W.  853. 

Missouri.  Aiken  v.  Ry.,  80  Mo.  App. 
8. 

New  York.  Zimmer  v.  Ry.,  137  N. 
Y.  460,  33  N.  E.  642. 

Rhode  Island.  Ballou  v.  Earle,  17 
R.  I.  441,  33  Am.  St.  Rep.  881,  14  L. 
R.  A.  433,  22  Atl.  1113. 

11  Boylan  v.  Ry.,  132  U.  S.  146,  33 
L.  t»d.  290. 

UBethea  v.  Ry.  Co.,  26  S.  Car.  91, 
1   S.  E.  372. 

I'Fonseca  v.  Steamship  Co.,  153 
Mass.  553,  25  Am.  St.  Rep.  660,  12  L. 
R.  A.  340,  27  N.  E.  665.     (The  length 


of  the  ticket  does  not  prevent  its  terms 
from  being  binding  if  the  buyer  knows 
that  the  ticket  contains  terms  and 
conditions.) ' 

14  French  v.  Merchants'  &  Miners' 
Transportation  Co.,  199  Mass.  433,  127 
Am.  St.  Rep.  506,  19  L.  R.  A.  (N.S.) 
1006,  85   N.  E.  424. 

liSecoulsky  v.  Oceanic  Steam  Navi- 
gation Co.,  223  Mass.  465,  112  N.  E. 
151.     . 

15  St.  Louis,  etc.,  Ry.  v.  Weakley,  50 
Ark.  397,  7  Am.  St.  Rep.  104,  8  S.  W. 
134;  Bissell  v.  R.  R.,  25  N  .Y.  442,  82 
Am.  Dec.  369;  Watson  v.  Ry.,  104 
Tenn.  194,  49  L.  R.  A.  454,  56  S.  W. 
1024;  Ranchau  v.  R.  R.,  71  Vt.  142, 
76  Am.  St.  Rep.  761,  43  Atl.  11. 

17  Watson  v.  Ry.  Co.,  104  Tenn.  194, 
49  L.  R.  A.  454,  56  S.  W.  1024. 

«  United  States.  "Boering  v.  Ry.,  193 
U.  S.  442,  48  L.  ed.  742. 

Connecticut.  Griswold  v.  Ry.,  53 
Conn.  371,  55  Am.  Rep.  115,  4  Atl.  261. 

Illinois.  Illinois  Central  R.  R.  v. 
Read,  37  111.  484,  87  Am.  Dec.  260. 

Massachusetts.  Quimby  v.  R.  R., 
150  Mass.  365,  5  L.  R.  A.  846,  23  N.  E. 
205;  Squire  v.  R.  R.,  98  Mass.  2?9,  93 
Am.  Dec.  162. 

New  York.  Perkins  v.  R.  R.,  24  N. 
Y.  196,  82  Am.  Dec.  282;  Gulf,  etc., 
Ry.  v.  McGown,  65  Tex.  640. 
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and  contracts  for  the  transportation  of  baggage  are  subject  to  the 
same  rules  as  tickets  for  transportation  of  passengers.  The  shipper 
is  bound  by  terms  on  the  face  of  his  contract,  whether  read  or  not 
if  he  has  an  opportunity  to  read  them.19  If  the  terms  of  the  con- 
tract appear  on  the  face  of  the  bill  of  lading,  the  fact  that  the 
shipper  can  not  read  does  not  prevent  these  terms  from  binding 
him,  at  least  if  the  shipper  does  not  know  of  such  inability.20  The 
fact  that  he  executed  the  contract  hurriedly  does  not  relieve  him 
from  its  binding  effect.21  (3)  Where  the  terms  and  conditions  of 
the  ticket  are  not  actually  brought  to  the  notice  of  the  purchaser, 
and  no  reasonable  notice  thereof  is  given  to  him,  he  is  not  bound 
thereby.22    So  a  notice  as  to  excursions  is  not  binding  unless  in  the 


IS  Cincinnati,  Ham.  &  Dayton  R.  Co. 
v.  Pontius,  19  O.  S.  221. 

United  States.  Cau  v.  Ry.,  104  U. 
S.  427,  48  L.  ed.  1053;  Calderon  v. 
Steamship  Co.,  64  Fed.  874. 

Alabama.  Mouton  v.  Ry.,  128  Ala. 
537,  29  So.  602. 

Arkansas.  St.  Louis,  etc..,  Ry.  v. 
Weakley,  50  Ark.  397,  7  Am.  St.  Rep. 
104,  8  S.  W.  134. 

California.  Michalitschke  v.  Wells, 
118  Cal.  683,  50  Pac.  847. 

Colorado.     Overland  Mail,  etc.,  Co. 
v.  Carroll,  7  Colo.  43,  1  Pac.  682. 

Kansas.  Pacific  Express  Co.  v.  Foley, 
46  Kan.  457,  26  Am.  St.  Rep.  107,  26 
Pac.  665. 

Massachusetts.  Graves  v.  Express 
Co.,  176  Mass.  280,  57  N.  E.  462;  Cox 
v.  Ry.,  170  Mass.  129,  49  N.  E.  97. 

Michigan.  Smith  v.  Express  Co.,  108 
Mich.  572,  66  N.  W.  479. 

Minnesota.  Christenson  v.  Express 
Co.,  15  Minn.  270,  2  Am.  Rep.  122. 

Missouri.  St.  Louis,  etc.,  Ry.  v. 
Cleary,  77  Mo.  634,  46  Am.  Rep.  13; 
Wyrick  v.  Ry.,  74  Mo.  App.  406; 
McFadden  v.  Ry.,  92  Mo.  343,  1  Am. 
St.  Rep.  721,  4  S.  W.  689. 

New  Hampshire.  Durgin  v.  Express 
Co.,  66  N.  H.  277,  20  Atl.  328,  9  L.  R. 
A.  453;  Merrill  v.  Express  Co.,  62  N. 
H.  514. 

New  York.  Hill  v.  Ry.,  73  N.  Y.  361, 
29  Am.  Rep.  163. 


North  Carolina.  Phifer  v.  R.  R.,  89 
N.  Car.  311,  45  Am.  Rep.  687. 

South  Carolina.  Johnstone  v.  Ry., 
39  S.  Car.  55,  17  S.  E.  512. 

Vermont.  Davis  v.  Ry.,  66  Vt.  290, 
44  Am.  St.  Rep.  852,  29  Atl.  313. 

20  Jones  v.  Ry.,  89  Ala.  376,  8  So.  61. 

21  Chicago,  Rock  Island  &  Pacific  Ry. 
Co.  v.  Craig,  —  Okla.  — ,  157  Pac.  87. 

22  England.  Richardson  v.  Brown- 
tree,  L.  R.  (1894)   App.  Cas.  217. 

United  States.-  The  Majestic,  166  U. 
S.  375,  41  L.  ed.  1039;  Potter  v.  The 
Majestic,  60  Fed.  624,  9  C.  C.  A.  161, 
23  L.  R.  A.  746;  The  Majestic,  56  Fed. 
244;  Wiegand  v.  Ry.  Co.,  75  Fed.  370 
[limitation   on   liability   for  baggage]. 

Georgia.  Boyd  v.  Spencer,  103  Ga. 
828,  68  Am.  St.  Rep.  146,  30  S.  E.  841 
[limitation  as  to  time;  citing  Quimby 
v.  Vanderbilt,  17  N.  Y.  306,  72  Am. 
Dec.  469;  Pennsylvania  Ry.  Co.  ▼. 
Spicker,  105  Pa.  St.  142;  and  dis- 
tinguishing Phillips  v.  Georgia,  etc.,  Co., 
93  Ga.  356,  20  S.  E.  247]. 

Kansas.  Kansas,  etc.,  Ry.  Co.  v. 
Rodabaugh,  38  Kan.  45,  5  Am.  St.  Rep. 
715,  15  Pac.  899. 

New  Jersey.  Runyan  v.  Ry.  Co.,  61 
N.  J.  L.  537,  68  Am.  St.  Rep.  711,  43 
L.  R.  A.  284,  41  Atl.  367. 

New  York.  Cole  v.  Goodwin,  19 
Wend.  251,  32  Am.  Dec.  470;  Rawson 
v.  Ry.  Co.,  48  N.  Y.  212,  8  Am.  Rep. 
545. 
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ticket.23  So  while  a  shipper  has  as  a  rule  an  opportunity  for  exam- 
ining the  bill  of  lading  furnished  to  him,  he  is  not  bound  by  the 
terms  thereof  where  no  such  opportunity  is  given  and  no  notice  is 
given  thereof.24  What  amounts  to  reasonable  notice  of  terms  in 
tickets  and  bills  of  lading  is  in  part  a  question  of  fact.  The  follow- 
ing are  cases  in  which  the  purchaser  was  held  not  to  have  a  reason- 
able notice  of  the  terms  contained  in  the  ticket:  Where  on  the 
face  of  the  ticket  were  the  words  "See  back"  in  conspicuous  type, 
but  no  reference  was  made  to  the  conditions  on  the  back  as  part  of 
the  contract  nor  was  the  attention  of  the  passenger  called  to 
them ; a  where  a  ticket  was  folded  up  when  delivered  to  the  pur- 
chaser, and,  while  he  knows  that  there  is  writing  thereon,  he  does 
not  know  that  such  writing  is  a  contract ; M  where  a  ticket  was  sold 
whose  time-limit  had  expired  but  the  purchaser  was  unable  to  read 
the  terms  because  of  the  poor  light  in  the  depot;27  or  where  a 
receipt  for  a  trunk  contained  special  terms  which  could  not  be  read 
in  the  dimly  lighted  car  where  it  was  delivered.21  Where  the  terms 
are  in  part  expressed  by  punch  marks  and  the  like  so  unintelligible 
as  not  to  be  easily  understood  by  a  person  of  ordinary  intelligence, 
the  purchaser  will  not  be  bound  thereby,  even  if  a  notice  on  the 
face  of  the  ticket  recites  that  a  "passenger  in  accepting  this  trans- 
fer agrees  to  read  and  be  governed  by  the  conditions  on  the  back 
thereof";  and  on  the  back  appears  a  condition  that  the  passenger 
„  shall  examine  date,  time,  and  directions  of  a  transfer  check,  which 
are  so  complicated  in  the  form  used  that  they  can  not  be  easily 
understood  by  persons  of  ordinary  intelligence.29  So  where  the 
clause  in  question  is  on  the  back  of  the  bill  of  lading  and  is  not 
brought  to  the  attention  of  the  shipper;10  or  where  the  clause  in 


Ohio.  Kent  v.  R.  R.,  45  0.  S.  284,  4 
Am.  St.  Rep. -539,  12  N.  E.  708;  Mack 
v.  Western  Dispatch,  2  Ohio  C.  D.  22; 
Lake  Shore,  etc.,  Ry.  Co.  v.  Mortal,  8 
Ohio  C.  D.  134  (duty  to  have  return 
coupon  stamped). 

Pennsylvania.  Arnold  v.  R.  R.,  115 
Pa.  St.  135,  2  Am.  St.  Rep.  542,  8 
Atl.  213. 

Tennessee.  Louisville,  etc.,  Co.  v. 
Turner,  100  Tenn.  213,  43  L.  R.  A.  140, 
47  S.  W.  223  (time  limit). 

H  Pennsylvania  R.  R.  v.  Spicker,  105 
Pa.  St.  142. 

M  Chicago,  etc.,  Ry.  Co.  ▼.  Simon, 
160  111.  648,  43  N.  E.  506. 


» The  Majestic,  166  U.  S.  375,  41 
L.  ed.  1039. 

26  Richardson  v.  Browntree,  L.  R. 
(1894)  ;  App.  Cas.  217. 

2T  Calloway  v.  Mellett,  15  Ind.  App. 
366,  57  Am.  St.  Rep.  238,  44  N.  E.  108. 

MMadan  v.  Sherard,  73  N.  Y.  329, 
29  Am.  Rep.  153;  and  see  Blossom  v. 
Dodd,  43  N.  Y.  264,  3  Am.  Rep.  701. 

MO'Rourke  v.  Ry.  Co.,  103  Tenn.  124, 
76  Am.  St.  Rep.  639,  46  L.  R.  A.  614, 
52  S.  W.  872. 

» Railroad  Co.  v.  Mfg.  Co.,  83  U.  S. 
(16  Wall.)  318,  21  L.  ed.  297;  Mer- 
chant's, etc.,  Co.  v.  Furthman,  149 
111.  66,  41  Am.  St.  Rep.  265,  36  N.  E. 
624;  Newell  v.  Smith,  49  Vt.  255. 
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question  is  stamped  in  red  ink  on  one  corner  of  the  shipping 
receipt ; 81  or  is  in  type  too  small  to  be  read ; n  or  is  covered  by  a 
revenue  stamp  so  as  to  be  illegible,33  he  is  not  bound  thereby.  If 
the  shipper  actually  had  shipping  receipts  in  his  possession  and 
made  them  out  himself,  he  is  charged  with  knowledge  of  the  provi- 
sions which  are  contained  therein,  even  if  he  has  not  actually  read 
them.34  A  reference  on  the  face  of  a  receipt  which  states  that  the 
conditions  are  to  be  found  on  the  back,  is  sufficient.31  (4)  If  a 
passenger  makes  an  oral  contract  with  the  railway  company,  he 
may  assume  in  the  absence  of  special  notice,  that  the  ticket  given 
to  him  shows  the  terms  of  the  contract  correctly.33  So  where  an 
oral  agreement  for  transportation  is  made,  the  shipper  may  assume 
that  a  bill  of  lading  subsequently  delivered  to  him  sets  forth  the 
terms  of  the  oral  agreement  correctly;  and  he  is  not  bound  by  the 
insertion  of  different  terms  therein.37  So  a  verbal  agreement  for 
transportation  can  not  be  varied  by  the  terms  of  a  receipt  delivered 


11  New  York,  etc.,  Co.  v.  Sayles,  87 
Fed.  444. 

» The  Minnetonka,  13a  Fed.  52  [af- 
firmed, The  Minnetonka,  146  Fed.  500]; 
Ryan  v.  Ry.,  65  Tex.  13,  57  Am.  Rep. 
589. 

In  the  absence  of  evidence  tending 
to  show  that  such  terms  were  not  read, 
it  will  be  presumed  that  they  were 
read.    The  Toronto,  168  Fed.  386. 

» Perry  v.  Thompson,  98  Mass.  249. 


*?  Canada.  North-West,  etc.,  Co.,  v. 
McKenzie,  25  Can.  S.  C.  38. 

Illinois.  Merchants/  etc.,  Co.  v. 
Furthmann,  149  111.  66,  41  Am.  St. 
Rep.  265,  36  N.  E.  624  [affirming  47 
111.  App.  561]. 

Iowa.  Stoner  v.  Ry.,  109  la.  551,  80 
.N.  W.  569. 

Kansas.  Missouri  Pacific  Ry.  v. 
Beeson,  30  Kan.  298,  2  Pac.  496. 

Kentucky.      Louisville,    etc,    Ry.   v. 


34Perrin   v.   United    States    Express      Cooper  (Ky.),  56  S.  W.  144. 


Co.,  78  1M.  J.  L.  615,  28  L.  R.  A.  (N.S.) 
645,  74  Atl.  462 ;  Greenwald  v.  Barrett, 
199  N.  Y.  170,  35  L.  R.  A.  (N.S.)  971, 
92  N.  E.  218. 


Massachusetts.  Gott  v.  Dinsmore,  111 
Mass.  45. 

Michigan.  Rudell  v.  Transit  Co.,  117 
Mich.  568,  44  L.  R.  A.  415,  76  N.  W. 


Singer     v.     Merchants'     Despatch      380. 


Transportation  Co.,  191  Mass.  449,  114 
Am.  St.  Rep.  635,  77  N.  E.  882;  Strong 
v.  Wells,  39  S.  D.  389,  164  N.  W.  967. 


Minnesota.  Southard  v.  Ry.,  60  Minn. 
382,  62  N.  W.  442,  619. 
New  York.    Germania  Fire  Ins.  Co. 


••Indiana.    Indianapolis,  etc.,  Co.  v.     v.  Ry.,  72  N.  Y.  90,  28  Am.  Rep.  113. 


Cox,  29  Ind.  360,  95  Am.  Dec.  640. 


Ohio.     Gaines  v.  Ins.  Co.,  28  O.  S. 


Massachusetts.     Malone   v.    Ry.,   78     418. 


Mass.  (12  Gray)  388,  74  Am.  Dec.  598. 

Texas.  Gulf,  etc.,  Ry.  v.  Copeland, 
17  Tex.  Civ.  App.  55,  42  S.  W.  239. 

North  Carolina.  Creech  v.  Atlantic 
Coast  Line  Railroad  Co.,  174  N.  Car. 
61,  L.  R.  A.  1918D,  1030,  93  S.  E.  453. 

Ohio.  Ann  Arbor  Ry.  v.  Amos,  85 
O.  S.  300,  97  N.  E.  978. 


Tennessee.  Illinois,  etc.,  Ry.  v.  Craig, 
102  Tenn.  298,  52  S.  W.  164. 

Texas.  San  Antonio,  etc.,  Ry.  v. 
Wright,  20  Tex.  Civ.  App.  136,  49  S.  W. 
147;  Texas,  etc.,  Ry.  v.  Avery,  19  Tex. 
Civ.  App.  235,  46  S.  W.  897. 

Wisconsin.  Strohn  v.  Ry.,  21  Wis. 
554,  94  Am.  Dec.  564. 
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by  the  agent  of  the  carrier  to  the  shipper,  folded  'up,  which  he  put 
in  his  pocket  in  ignorance  of  its  contents.*. 

It  has  been  suggested  that  the  acceptance  of  a  bill  of  lading  by 
the  shipper  without  objection  raises  a  prima  facie  presumption  of 
assent  thereto,  but  that  this  presumption  may  be  rebutted  by 
showing  that  the  shipper  did  not  know  of  the  limitation  on  the 
liability  of  the  carrier  and  the  like,  and  did  not  assent  thereto.89 
It  has  even  been  applied  to  a  shipping  receipt,  which  does  not  on 
its  face  appear  to  be  a  contract  as  does  a  bill  of  lading ;  and  it  has 
been  held  that  the  contractual  terms  therein  are  binding  upon  the 
adversary  party  if  he  accepts  such  receipt  as  a  contract  between 
the  parties  and  if  such  provisions  are  fairly  brought  to  his 
attention.10 

§  114.  Contracts  with  common  carriers — Actual  communication 
requisite.  In  other  jurisdictions  the  minority  view  is  entertained 
and  it  is  held  that  the  terms  of  a  written  contract  offered  by  a 
common  carrier  whereby  it  attempts  to  limit  or  avoid  its  common- 
law  liability,  are  not  binding  upon  the  offeree  unless  they  are 
expressly  communicated  to  him.1  Where  this  principle  applies  such 
terms  in  a  bill  of  lading  are  held  not  to  be  a  part  of  the  contract, 

*Stoner  v.  Ry.t  109  la.  551,  80  N.  Line  Ry.  Co.  v.  Hinely-Stephens  Co., 
W.  569.  "Assent  of  the  plaintiff  to  64  Fla.  175,  Ann.  Cas.  1914B,  999,  60 
the  alleged  change  can  not  be  inferred      So.  749;  Singer  v.  Merchants'  Despatch 

Transportation  Co.,  191  Mass.  449,  114 
Am.  St.  Rep.  635,  77  N.  E.  882. 

1  Scotland.  Williamson  v.  North  of 
Scotland  and  Orkney  and  Shetland 
Steam  Navigation  Co.,  (1916)  S.  C. 
554;  (1916-1)  S.  L.  T.  228;  Railroad 
Co.  v.  Mfg.  Co.,  83  U.  S.  (16  Wall.) 
318,  21  L.  ed.  297;  The  Majestic,  166 
U.  S.  375,  41  L.  ed.  1039;  Wiegand  v. 
Ry.,  75  Fed.  370;  Boyd  v.  Spencer, 
103  Ga.  828,  68  Am.  St.  Rep.  146,  30 
S.  E.  841;  Erie,  etc.,  Co.  v.  Dater,  91 
111.  195,  33  Am.  Rep.  51;  Chicago,  etc., 
Ry.  v.  Davis,  159  111.  53,  50  Am.  St. 
Rep.  143,  42  N.  E.  382;  Chicago,  etc., 
Ry.  v.  Simon,  160  111.  648,  43  N.  E. 
596;  Illinois  Central  Ry.  v.  Carter,  165 
111.  570,  36  L.  R.  A.  527,  46  N.  E.  374 
[reversing  62  111.  App.  6181;  Illinois 
Central  Ry.  v.  Beebe,  174  111.  13,  66 
Am.  St.  Rep.  253,  43  L.  R.  A.  210,  50 
N.  E.  1019  [affirming  69  111.  App. 
363] ;  Chicago,  etc.,  Ry.  v.  Stock  Farm, 
194  111.  9,  88  Am.  St.  Rep.  68,  61  N.  E. 


from  his  acceptance  of  the  folded  writ- 
ing, the  contents  of  which  he  did  not 
know  and  of  which  he  was  not  in- 
formed": Stoner  v.  Ry.,  109  la.  551, 
80  X.  W.  569  [citing  Strohm  v.  Ry.,  21 
Wis.  554,  94  Am.  Dec.  564;  Gulf,  etc., 
Ry.  v.  Wood  (Tex.  Civ.  App.),  30  S. 
W.  715;  King  v.  Woodridge,  34  Vt. 
564]. 

a  Hill  v.  Adams  Express  Co.,  82  N. 
J.  L.  373,  81  Atl.  859  [overruling  on 
this  point,  as  far  as  necessary,  Saunders 
v.  Adams  Express  Co.,  76  N.  J.  L.  228, 
69  Atl.  206;  and  Florman  v.  Dodds  & 
Child  Express  Co.,  79  N.  J.  L.  63,  74 
Atl.  446.  See,  however,  Wichern  v. 
United  States  Express  Co.,  83  N.  J.  L. 
241,  83  Atl.  776,  which  explains  Hill  v. 
Adams  Express  Co.,  82  N.  J.  L.  373,  81 
Atl.  859,  as  holding  that  the  burden  of 
proof  is  upon  the  carrier];  Dillard  v. 
L4N.R.  R.  Co.,  70  Tenn.  (2  Lea)  288. 

•  Wells  v.  Neiman-Marcus  Co.,  227 
U.  S.  469,  57  L.  ed.  600 ;  Atlantic  Coast 
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nnless  they  are  communicated  expressly  to  the  adversary  party.2 
"Where  a  contract  limiting  the  liability  of  the  carrier  is  contained 
in  a  bill  of  lading  which  in  its  entirety  constitutes  both  a  receipt 
and  a  contract,  the  onus  is  on  the  carrier  to  show  the  restrictions 
of  the  common-law  liability  were  assented  to  by  the  consignor."* 
If  the  instrument  does  not  appear  upon  its  face  to  be  contractual 
in  character,  but  to  be  a  receipt  or  voucher,  such  as  a  receipt  for 
goods,4  or  a  baggage  receipt,1  or  a  passenger  ticket  which  is  in  the 
form  of  a  voucher,6  there  is  more  authority  for  holding  that  such 
terms  are  not  a  part  of  the  contract  unless  they  are  actually  com- 
municated to  the  offeree  than  there  is  in  case  of  instruments  which 
appear  upon  their  face  to  be  contractual  in  their  character,  such 
as  bills  of  lading  or  tickets  in  contract  form.  Furthermore,  tickets 
are  usually  bought  in  haste,  and  the  oral  contract  is  made  before 


1095;  Wabash  Railroad  Co.  v.  Thomas, 
222  111.  337,  7  L.  R.  A.  (N.S.)  1041, 
78  N.  E.  777. 

Kansas.  Kansas  City,  etc.,  R.  R.  v. 
Rodebaugh,  38  Kan.  45,  5  Am.  St.  Rep. 
715,  15  Pac.  899. 

Mississippi.  Newberger  Cotton  Co. 
v.  Ry.,  75  Miss.  303,  23  So.  186. 

New  Jersey.  Wichern  v.  Unite  I 
States  Express  Co.,  83  N.  J.  L.  241,  83 
Atl.  776.  [This  case  purports  to  fol- 
low Hill  v.  Adams  Express  Co.,  82  N. 
J.  L.  373,  81  Atl.  859,  which,  however, 
merely  decides  that  the  presumption  of 
acquiescence  in  the  terms  of  the  con- 
tract which  is  created  by  the  accept- 
ance of  the  bill  of  lading  without  objec- 
tion, may  be  rebutted]. 

New  York.  Hutchins  v.  Pennsylvania 
R.  R.  Co.,  181  N.  Y.  186,  106  Am.  St. 
Rep.  537,  73  N.  E.  972. 

North  Carolina.  Gardner  v.  Ry.,  127 
N.  Car.  293,  37  S.  E.  328. 

South  Carolina.  Norman  v.  Ry.,  C5 
S.  Car.  517,  95  Am.  St.  Rep.  809,  44 
S.  E.  83;  Southern  Ry.  Co.  v.  Kimball, 
103  S.  Car.  365,  88  S.  E.  14. 

Tennessee.  Louisville,  etc.,  Ry.  v. 
Turner,  100  Tenn.  213,  43  L.  R.  A.  140, 
47  S.  W.  223. 

So  under  §  2068  of  the  Georgia  Code: 
Wood  v.  Express  Co.,  95  Ga.  451,  )OL 
S.  E.  535. 


2  Hill  v.  Adams  Express  Co.,  82  N. 
J.  L.  373,  81  Atl.  859  [affirming  Hill 
v.  Adams  Express  Co.,  80  N.  J.  L.  604, 
77  Atl.  1073;  Wichern  v.  United  States 
Express  Co.,  83  N.  J.  L.  241,  83  Atl. 
776;  Benson  v.  Oregon  Short  Line  Ry., 
35  Utah  241,  136  Am.  St.  Rep.  1052, 
19  Am.  &  Eng.  Ann.  Cas.  803,  99  Pac. 
1073. 

3  Chicago,  etc.,  Ry.  v.  Simon,  160  111. 
648,  43  N.  E.  596  [quoted  in  Chicago, 
etc.,  Ry.  v.  Stock  Farm,  194  III.  9, 
88  Am.  St.  Rep.  68,  61  N.  E.  1095] ;  so 
Illinois  Central  Ry.  v.  Carter,  165  111. 
570,  36  L.  R.  A.  527,  46  N.  E.  374. 

4  Adams  Express  Co.  v.  Hoeing,  88 
Ky.  373,  11  S.  W.  205;  Wichern  v. 
United  States  Express  Co.,  83  N.  J-.  L. 
241,  83  Atl.  776;  Southern  Ry.  Co.  v. 
Kimball,  103  S.  Car.  365,  88  S.  E.  14. 

B  Morgan  v.  Woolverton,  203  N.  Y. 
52,  36  L.  R.  A.  (N.S.)  640,  96  N.  E. 
354. 

•  Richardson  v.  Rowntree  (1894),  A. 
C.  217;  Henderson  v.  Stevenson,  L.  R. 
2  H.  L.  Scotch  App.  470;  Norman  v. 
East  Carolina  Ry.,  161  N.  Car.  330, 
Ann.  Cas.  1914D,  917,  77  S.  E.  345. 

A  ticket  is  not  a  contract,  but  merely 
evidence  that  a  contract  has  been  made. 
Dickinson  v.  Bryant,  —  Okla.  — ,  L.  R. 
A.  1918E,  978,  172  Pac.  432. 
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the  ticket  is  handed  to  passenger ;  two  circumstances  which  prevent 
such  terms  from  being  a  part  of  the  contract.7 

In  general  it  may  be  deduced  from  the  cases  last  cited,  that  if 
the  instrument  offered  by  the  carrier  is  understood  to  be  a  receipt, 
a  check,  or  a  voucher,  the  party  receiving  it  is  not  bound  by  terms 
not  called  to  his  attention ;  while  if  he  understands  it  to  be  a  con- 
tract he  is  bound  to  use  reasonable  care  to  ascertain,  the  terms 
thereof.  A  class  of  cases  similar  to  these  arises  where  by  mistake, 
misrepresentation,  or  fraud,  A  is  induced  to  enter  into  a  written 
contract  which  contains  terms  of  which  he  is  not  informed.  A  dis- 
cussion of  A's  liability  is  given  under  the  titles  of  fraud,  misrepre- 
sentation and  mistake.1  A  is  usually  held  not  liable  if  he  is  free 
form  negligence  and  has  not  estopped  himself  from  showing  that 
he  did  not  know  the  terms  of  the  contract;  but  if  he  knew  or  by 
reasonable  effort  might  know  the  contents  of  the  contract  he  is 
liable,  except  in  the  case  of  fraud  or  misrepresentation. 

§115.  Contracts  with  common  carriers — Effect  of  statutory 
provisions.  This  matter  has  been  regulated  T)oth  by  Federal  and 
state  statutes.  Under  the  present  Federal  statutes !  a  common 
carrier  is  to  publish  its  rates  and  tariffs  and  file  them  with  the 
interstate  commerce  commission;  and  as  far  as  such  limitation  of 
liability  is  valid,2  those  who  deal  with  the  common  carrier  are 
charged  with  knowledge  of  such  rates  and  tariffs,  and  of  the  limita- 
tions upon  liability,  including  limitations  as  to  the  amount  of 
liability  which  are  contained  in  such  published  rates  and  tariffs.8 


1  Henderson  v.  Stevenson,  L.  R.  2  IT. 
L.  (Sc.)  470;  Boyd  v.  Spencer,  103 
Ga.  828,  68  Am.  St.  Rep.  146,  30  S.  E. 
841 ;  Louisville,  etc.,  Ry.  v.  Turner, 
100  Tenn.  213,  43  L.  R.  A.  140,  47  S. 
W.  223. 

•  See  ch.  VI  et  seq. 

t  34  U.  S.  Stat,  at  L.  595,  c.  3591,  §  7, 
the  act  of  June  29,  1906,  which  is  the 
so-called  Carmack  Amendment.  While 
this  provision  was  repealed  or  modi- 
fied by  38  U.  S.  Stat,  at  L.  1196,  c.  176 
(the  act  of  March  4,  1915,  which  was 
the  so-called  Cummings  Act)  it  was 
apparently  re-enacted  by  39  U.  S.  Stat, 
at  L.  441,  c.  301,  which  was  the  act 
of  August  9,  1916. 

*See  ch.  XXIV. 

I  Adams  Exp.  Co.  v.  Croninger,  226 
U.  S.  491,  57  L.  ed.  314,  44  L.  R.  A. 
(NJS.)    257;    Boston   &  M.   R.   Co.   v. 


Hooker,  233  U.  S.  97,  58  L.  ed.  868, 
L..  R.  A.  1915B,  450;  New  York 
Cent.  &  Hudson  R.  R.  Co.  v.  Bea- 
ham,  242  U.  S.  148,  61  L.  ed.  210; 
American  Express  Co.  v.  United  States 
Horseshoe  Co.,  244  U.  S.  58,  61  L.  ed. 
990  [reversing  judgment,  United  States 
Horseshoe  Co.  v.  American  Express  Co., 
250  Pa.  St.  527,  95  Atl.  706] ;  6cullin 
v.  Eoff,  126  Ark.  523,  191  S.  W.  31; 
Tribble  v.  Southern  Express  Co.,  —  S. 
Car.  — ,  96  S.  E.  712;  Sweetser  v.  Chi- 
cago &  Alton  R.  Co.,  196  111.  App.  623; 
St.  Louis  &  San  Francisco  R.  Co.  v. 
Taliaferro,  56  Okla.  519,  156  Pac.  359; 
Strong  v.  Wells,  39  S.  D.  389,  164  N. 
W.  967. 

The  original  position  of  the  court 
was,  that  if  the  bfll  of  lading  recites 
the  offer  of  lawful  alternate  rates, 
such  recitals  are  prima  facie  evidence 
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These  provisions  of  the  Federal  statutes  control'  all  interstate  ship- 
ments, without  regard  to  the  rule  in  force  in  any  of  the  jurisdic- 
tions in  which  such  shipment  began  or  was  performed.4  While  this 
rule  was  laid  down  in  cases  which  involved  primarily  the  validity 
of  such  limitations  on  liability,  it  would  seem  that  such  Federal 
legislation  had  also  ended  the  conflict  between  the  courts  of  the 
different  states  of  the  Union  as  to  the  necessity  of  express  com- 
munication of  the  terms  of  the  contract  by  which  the  common  car- 
rier sought  to  limit  or  avoid  liability  as  far  as  interstate  shipments 
are  concerned.  The  conflict  will  still  persist,  however,  as  far  as 
intrastate  shipments  are  concerned.  In  some  jurisdictions  it  is 
provided  by  statute  that  a  common  carrier  can  not  limit  his  liabil- 
ity unless  on  terms  by  which  such  limitation  is  made  are  communi- 
cated expressly  to  the  adversary  party.' 

§  116.  Necessity  of  communication  of  offer  in  rewards.    It  is 

usually  so  clear  that  no  rights  can  arise  out  of  acts  done  without 
knowledge  of  or  intent  to  accept  an  offer,  though  such  acts  might 
be  an  appropriate  mdfens  of  acceptance  if  intended  for  that  pur- 
pose, that  few  questions  ever  arise  thereunder.  One  class  of  cases 
is,  however,  anomalous  in  its  treatment  by  some  courts  and  has 
given  rise  to  a  conflict  of  authority  on  this  point.  This  class  con- 
sists of  cases  where  a  reward  has  been  offered  for  doing  some  act 
and  the  act  has  been  done  in  ignorance  of  the  offer.  The  logical 
treatment  of  these  cases  would  be  to  hold  that  no  acceptance  can 
be  made  of  an  uncommunicated  offer,  and  many  courts  do,  in  fact, 
so  hold.1    Many  of  these  cases  are  cases  where  a  reward  was  offered 


of  the  choice  of  the  shipper.     Oincin- 
nati,  New  Orleans  &  Texas  Pacific  Ry. 

/.  Ranlrin,  241  U.  S.  319,  60  L.  ed.  1022. 

Vctual  knowledge  on  the  part  of  the 
shipper  is  now  held  to  be  immaterial. 
American  Express  Co.  v.  United  States 
Horseshoe  Co.,  244  U.  S.  58,  61  L.  ed. 
000  [reversing  judgment,  United  States 
Horseshoe  Co.  v.  American  Express  Co., 
250  Pa.  St.  527,  95  Atl.  706.  The  ship- 
per is  bound  by  his  acceptance  of  the 
lower  rate  although  he  did  not  in  fact, 
know  of  his  right  to  elect  the  higher 
rate.  Scullin  v.  Eoff,  126  Ark.  523,  101 
S.  W.  314. 

4  Adams  Express  Co.  v.  Croninger, 
226  U.  S.  491,  57  L.  ed.  314,  44  L.  R. 
A.  (N.S.)  257. 


•  Central,  of  Georgia,  R.  R.  v.  Lipp- 
man,  110  Ga.  665,  50  L.  R.  A.  673,  36 
S.  E.  202. 

1  California.  Hewitt  v.  Anderson,  56 
Cal.  476,  38  Am.  Rep.  65. 

Connecticut.  Marvin  v.  Treat,  37 
Conn.  96,  0  Am.  Rep.  307; 

Illinois.  Williams  v.  West  Chicago 
Street  Railroad  Co.,  191  III.  610,  85 
Am.  St.  Rep.  278,  61  N.  E.  456; 
Chicago,  etc.,  Ry.  Co.  v.  Sebring,  16  111. 
App.  181;  Ensminger  v.  Horn,  70  111. 
App.  605;  Board  of  Trustees  of  Police 
Pension  Fund  v.  Railwav  Ticket  Pro- 
tective  Bureau,  175  111.  App.  464. 

Kentucky.  Lee  v.  Flemingsburg,  37 
Ky.  (7  Dana)  29  [overruled  in  Auditor 
v.*  Ballard,  72  Ky.  (9  Bush.)  572,  15 
Am.  Rep.  728]. 
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for  the  arrest  of  an  alleged  criminal.2  Other  courts  moved  rather 
by  a  feeling  that  if  the  person  offering  the  reward  receives  the 
benefit  of  the  act,  he  should  make  compensation,  than  by  technical 
legal  considerations  have  treated  such  acts  as  a  valid  acceptance, 
and  have  enforced  such  contracts.3  Many  of  these  cases  are  cases 
where  a  reward  was  offered  for  the  recovery  of  property.4  In  some 
cases  of  rewards  for  the  arrest  of  criminals,  the  party  who  made 
the  arrest  recovered  the  reward,  even  where  the  arrest  was  made 
before  the  reward  was  offered.1  This  principle  has  been  applied  to 
rewards  offered  under  statutory  authority.1  He  has  been  allowed 
to  recover  where  he  had  heard  of  the  reward,  though  he  had  not 
seen  the  formal  notice  until  after  the  arrest.7 

The  questions  of  whether  any  proper  acceptance  is  made  where 
the  offer  is  communicated,  but  the  act  is  done  for  a  motive  other 
than  the  reward,  and  whether  any  consideration  exists  are  ques- 
tions discussed  later.1 


Mississippi.  Fidelity  and  Deposit  Co. 
v.  Messer,  112  Miss.  267,  72  So.   1004. 

Missouri.  Smith  y.  Vernon  County, 
188  Mo.  501,  87  S.  W.  949. 

New  York.  Fitch  v.  Snedaker,  38 
N.  Y.  248,  97  Am.  Dec.  791;  Howland 
t.  Lounds,  51  N.  Y.  604,  10  Am.  Jlep. 
654. 

North  Dakota.  Couch  v.  State,  14 
N.  D.  361,  103  N.  W.  942. 

Tennessee.  Stamper  v.  Temple,  25 
Tenn.  (6  Hump.)  113,  44  Am.  Dec. 
296. 

Texas.  Broadnax  v.  Ledbefter,  100 
Tex.  375,  9  L.  R.  A.  (N..S)  1057,  99 
8.  W.   1111. 

2  Illinois.  Ensminger  v.  Horn,  70 
HI.  App.  605;  Lee  v.  Flcmingsburg,  37 
Ky.  (7  Dana)   29. 

Mississippi.  Fidelity  &  Deposit  Co. 
t.  Messer,  112  Miss.  267,  72  So.  1004. 

New  York.  Fitch  v.  Snedaker,  38 
N.  Y.  248,  97  Am.  Dec.  791. 

Tennessee.  Stamper  v.  Temple,  25 
Tenn.  (6  Hump.)  113,  44  Am.  Dec. 
296. 

Texas.  Broadnax  v.  Ledbetter,  100 
Tex.  375,  9  L.  R.  A.  (N\S.)  1057,  99 
S.  W.  1111. 

Recovery  of  a  reward  offered  for  lost 
property  was  refused  in  Howland  v. 
Lounds,  51  N.  Y.  604,  10  Am.  Rep.  654. 


'England.  Gibbons  v.  Proctor,  64  L. 
T.  R.  594. 

Delaware.  Eagle  v.  Smith,  4  Houst. 
(Del.)  293. 

Indiana.  Board  v.  Wood,  39  Ind. 
345;  Board  of  Commissioners  v.  Davis, 
162  Ind.  60,  64  L.  R.  A.  780,  69  N.  E. 
680;  Sullivan  v.  Phillips,  178  Ind.  164, 
98  N.  E.  808;  Everman  v.  Hyman,  26 
Ind.  1pp.  165,  84  Am.  St.  Rep.  284,  28 
N.  E.  1022;  Dawk  ins  v.  Sappington,  26 
Ind.  199. 

Kentucky.  Auditor  v.  Ballard,  72 
Ky.  (9  Bush)  572,  15  Am.  Rep.  728. 

Massachusetts.  Went  worth  v.  Day, 
44  Mass.  (3  Met.)  352,  37  Am.  Dec.  145. 

Vermont.  Russell  v.  Stewart,  44  Vt. 
170. 

4 Eagle  v.  Smith,  4  Houst.  (Del.)  293; 
Dawkins  v.  Sappington,  26  Ind.  109; 
Sullivan  v.  Phillips,  178  Ind.  164,  98 
N.  E.  868;  Everman  v.  Hyman,  26  Ind. 
App.  165,  28  N.  E.  1022,  84  Am.  St. 
Rep.  284. 

•  Coffey  v.  Commonwealth  (Ky.),  37 
S.  W.  575;  Auditor  v.  Ballard  72  Ky. 
(9  Bush),  572,  15  Am.  Rep.  728;  Smith 
v.  State,  38  Xev.  477,  L.  R.  A.  1916A, 
1276,  151  Pac.  512. 

•  Smith  v.  State,  38  Nev.  477,  L.  R. 
A.  1916A,  1276,  151  Pac.  512. 

7  Swanton  v.  Ost,  74  111.  App.  281. 

•  See  §§  150  et  seq.  and  §  526. 
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It  is  sufficient  if  the  essential  act  called  for  by  the  reward,  is 
done  with  knowledge  of  such  reward,  whatever  preliminary  work 
may  have  been  done  without  such  knowledge.1  A  offered  a  reward 
for  the  return  of  a  lost  article.  B  found  the  article  before  the 
reward  was  offered ;  and  returned  it  after  such  reward  was  offered, 
learning  that  A  was  the  owner  only  upon  seeing  the  offer  of  reward. 
B's  act  is  a  sufficient  acceptance  of  such  offer  under  either  theory.19 

§  117.  Termination  of  offer.  After  an  offer  has  once  been  com- 
municated, it  may  cease  to  exist  as  an  offer  capable  of  being  turned 
into  a  contract  by  acceptance,  in  one  of  three  ways:  The  offeror 
may,  subject  to  certain  qualifications,  withdraw  such  offer  if  he 
uses  the  proper  means  of  giving. effect  to  his  intention  to  withdraw 
it.  This  is  known  as  revocation.1  The  offeree  may  cause  such  offer 
to  cease  to  exist  by  signifying  his  intention  not  to  accept  it.  This 
is  known  as  rejection.2  Without  regard  to  the  intention  either  of 
the  offeror  or  of  the  offeree,  the  offer  may  cease  to  exist  because  of 
the  efflux  of  time,  or  because  of  the  death  or  insanity  of  the  offeror. 
This  is  known  as  lapse.3 

§  118.  Revocation — Power  to  revoke.  An  offer  which  is  not 
an  offer  for  value  and  not  under  seal  may  be  withdrawn  at  any 
time  before  it  has  been  accepted,  and  can  not,  after  withdrawal,  be 
accepted  so  as  to  make  a  binding  contract.1  The  right  of  offeror  to 
revoke  is  especially  clear  where  notice  of  revocation  is  given  before 


•  Wood  v.  Pierson,  45  Midi.  313,  7 
N.  W.  888 ;  Pierson  v.  March,  82  N.  Y. 
603;  MacFarlane  v.  Bloch,  59  Or.  1,  115 
Pac.  1056;  Cummings  v.  Gann,  52  Pa. 
St.  484. 

10  MacFarlane  v.  Bloch,  59  Or.  1,  115 
Pac.  1056. 

ISee  §§  118  et  seq. 

2  See  §§  136  et  seq. 

3  See  §§  138  et  seq. 

*  United  States.  Moffett,  etc.,  Co.  v. 
Rochester,  178  U.  S.  373,  44  L.  ed.  1108 
[reversing  91  Fed.  28,  33  C.  C.  A.  319; 
which  reversed  82  Fed.  255] ;  Minne- 
apolis Threshing  Machine  Co  .v.  Evans, 
139  Fed.  860. 

Alabama.  Borst  v.  Simpson,  90  Ala. 
373,  7  So.  814;  Sturdivant  v.  Mt.  Dixie 
Sanitarium,  Land  &  Investment  Co.,  197 
Ala.  280,  72  So.  502. 

California.  Abbott  v.  Land,  etc.,  Co. 
(Cal.),  53  Pac.  445. 


Colorado.  Smith  v.  Bateman,  25  Colo. 
241,  63  Pac.  457  [affirming  8  Colo.  App. 
336,  46  Pac.  213;  Sherwin  v.  National, 
etc.,  Co.,  5  Colo.  App.  162,  38  Pac.  392. 

Connecticut.  Peck  v.  Edwards,  90 
Conn.  669,  98  Atl.  325. 

Illinois.  Krause  v.  Kraus,  162  111. 
328,  44  N.  E.  736;  Crandall  v.  Willig, 
166  111.  233,  46  N.  E.  755;  Corbett  v. 
Cronkhite,  239  III.  9,  87  N.  E.  874; 
People,  ex  rel.,  v.  Chicago,  278  111.  318, 
L.  R.  A.  1917E,  1069,  116  N.  E.  158. 

Illinois.  Augustine  v.  M.  E.  Society, 
79  111.  App.  452;  Murray  v.  Doud,  63 
111.  App.  247;  Young  v.  Trainor,  57 
111.  App.  632. 

Indiana.  Cincinnati,  etc.,  Co.  v. 
Clifford,  113  Tnd.  460,  15  N.  E.  524. 

Iowa.  McCormick,  etc.,  Co.  v. 
Richardson,  89  la.  525,  56  N.  W.  682. 

Kansas.  Nieschburg  v.  Nothern,  101 
Kan.  110,  165  Pac.  857. 
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the  offer  is  communicated.2  An  offer  may  be  withdrawn  no  matter 
how  far  negotiations  have  progressed,  as  long  as  no  acceptance  has 
been  made,3  or  even  if  money  has  been  paid  when  the  offer  was 
made,  if  such  payment  is  not,  in  part,  given  as  consideration  for 
the  promise  to  keep  the  offer  open.4  After  the  election  of  a  teacher 
and  before  his  acceptance  of  such  position,  the  board  of  education 
may  add  further  terms  to  its  offer.'  An  offer  by  A  to  B  to  guar- 
anty debts  which  C  may  incur  to  B  in  the  future,  may  be  revoked 
by  A  before  such  credit  is  extended.8  An  acceptance  by  one  attor- 
ney of  an  offer  by  another  subject  to  the  approval  of  the  client  of 
such  other  may  be  revoked  by  the  first  before  approval  by  the 
client.7 

§  119.  Effect  of  simple  gratuitous  promise  not  to  revoke.    An 

offer  which  is  not  given  for  value  or  under  seal  may  be  withdrawn 


Kentucky.  Nolin  Milling  Co.  v.  White 
Grocery  Co.,  1C8  Ky.  417,  182  S.  W.  191. 

Louisiana.  Peet  v.  Meyer,  42  La. 
Ann.  1034,  8  So.  534 ;  Miller  v.  Douville, 
45  La.  Ann.  214,  12  So.  132. 

Massachusetts.  Lincoln  v.  Gay,  164 
Mass.  537,  40  Am.  St.  Rep.  480,  42 
N.  E.  95. 

Michigan.  Brown  v.  Snider,  120  Mich. 
198,  85  N.  W.  570 ;  McCormick  Harvest- 
ing Machine  Co.  v.  Cusack,  116  Mich. 
647,  74  N.  W.  1005;  Smith  v.  Brennan, 
62  Mich.  349,  4  Am.  St.  Rep.  867,  28 
N.  W.  892. 

Minnesota.  Hill  v.  Webb,  43  Minn. 
645,  45  N*.  W.  1133;  Scanlon  v.  Oliver, 
42  Minn.  538,  44  N.  W.  1031;  Storch 
v.  Duhnke,  76  Minn.  521,  79  N.  W.  533; 
Kull  y.  Wilson,  137  Minn.  127,  162 
K.  W.  1072. 

New  Hampshire.  Chadwick  v.  Knox, 
31  N.  H.  226,  64  Am.  Dec.  329. 

Horth  Carolina.  Watters  v.  Hedgpeth, 
172  N.  Car.  310,  90  S.  E.  314;  Durham 
Life  Insurance  Co.  v.  Moize,  175  N. 
Car.  344,  95  S.  E.  552. 

North  Dakota.  Strobeck  v.  Black- 
more,  38  N.  D.  593,  165  N.  W.  980. 
(Right  not  taken  away  by  statute  mak- 
ing written  acknowledgment  of  satis- 
faction binding  without  new  considera- 
tion.) 

Oregon.  Sprague  v.  Schotte,  48  Or. 
600,  87  Pac.  1046. 


Pennsylvania.  Corser  v.  Hale,  149 
Pa.  St.  274,  24  Atl.  285;  Johnston  v. 
Fessler,  7  Watts  (Pa.)  48,  32  Am. 
Dec.  738;  Strasburg  R.  R.  v.  Echter- 
nacht,  21  Pa.  St.  220,  60  Am.  Dec.  49. 

Utah.  Jones  v.  Ins.  Co.,  15  Utah 
522,  50  Pac.  620. 

Wisconsin.  McCaffrey  v.  Wagner,  81 
Wis.  633,  51  N.  W.  958;  American  Case 
&  Register  Co.  v.  Wetzler,  148  Wis. 
168,  134  N.  W.  489. 

Wyoming.  Frank  v.  Stratford-Hand- 
cock,  13  Wyo.  37,  110  Am.  St.  Rep. 
963,  67  L.  R.  A.  571,  77  Pac.  134. 

2  Brown  v.  Farmers'  &  Merchants' 
Nat.  Bank,  76  Or.  113,  147  Pac.  537. 

3Nieschburg  v.  Nothern,  101  Kan. 
110,  165  Pac.  857;  Kull  v.  Wilson,  137 
Minn.  127,  162  N.  W.  1072;  Durham 
Life  Insurance  Co.  v.  Moize,  175  N.  Car. 
344,  95  S.  E.  552;  Corser  v.  Hale,  149 
Pa.  St.  274,  24  Atl.  285. 

4  Scanlon  v.  Oliver,  42  Minn.  538,  44 
N.  W.  1031. 

•  People,  ex  rel.,  v.  Chicago,  278  III. 
318,  L.  R.  A.  1917E,  1069,  116  N.  E. 
158. 

6  Consolidated  Portrait  and  Frame 
Co.  v.  Barnett,  165  Ala.  655,  51  So. 
936. 

7Cady  v.  Strauss,  97  Va.  701,  34 
S.  E.  615, 
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at  any  time  before  acceptance,  even  though  it  was  originally  made 
to  remain  open  for  a  fixed  time,1  or  even  if  by  its  express  terms  it 
is  to  be  irrevocable.2  An  order  for  goods  which  by  its  terms  is  not 
binding  upon  the  seller  Unless  it  is  accepted,  may  be  revoked  any 
time  before  acceptance,  even  if  it  contains  a  provision  that  it  is  not 
subject  to  revocation.3  A  prospective  buyer  who  sends  in  a  written 
order  for  goods,  together  with  a  promise  not  to  countermand,4  or 
a  bidder  at  an  auction  who  makes  a  bid  with  a  promise  not  to  with- 
draw it,'  may  revoke  such  offers  before  acceptance.  If  A  gives  to 
B  an  option  for  value  and  subsequently  gives  to  C  an  option  on  the 


1  England.  Bristol,  etc.,  Co.  v.  Maggs, 
44  Ch.  D.  616. 

United  States.  Johnson  v.  Virginia- 
Carolina  Lumber  Co.,  163  Fed.  249,  89 
C.  C.  A.  632. 

Alabama.  Consolidated  Portrait  and 
Frame  Co.  v.  Barnett,  165  Ala.  655, 
51  So.  036. 

California.  Brown  v.  San  Francisco 
Savings  Union,  134  Cal.  448,  66  Pac. 
592. 

Colorado.  Rude  v.  Levy,  43  Colo. 
482,  127  Am.  St.  Rep.  123,  24  L.  R. 
A.   (N.S.)   91,  96  Pac.  560. 

Georgia.  Goodman  v.  Spurlin,  131 
Ga.  588,  62  S.  E.  1029 ;  Prior  v.  Hilton 
&  Dodge  Lumber  Co.,  141  Ga.  117,  80 
S.  E.  559. 

Iowa.  Flynn  v.  Jordal,  124  la.  457, 
100  N.  W.  326. 

Illinois.  Corbett  v.  Cronkhite,  239 
111.  9,  87  N.  E.  874. 

Iowa.  Hargrove  v.  Crawford,  159 
la.  522,  141  N.  W.  423. 

Kentucky.  Litz  v.  Goosling,  93  Ky. 
185,  21  L.  R.  A.  127,  19  S.  W.  527; 
Murphy  v.  Reed,  125  Ky.  585,  128 
Am.  St.  Rep.  259,  10  L.  R.  A.  (N.S.) 
195,  101  S.  W.  964. 

Louisiana.  Union  Sawmill  Co.  v. 
Lake  Lumber  Co.,  120  La.  106,  44  So. 
1000. 

Michigan.  Cooper  v.  Wheel  Co.,  94 
Mich.  272,  34  Am.  St.  Rep.  341,  54 
N.  W.  39. 

Minnesota.  Stensgaard  v.  Smith,  43 
Minn.  11,  19  Am.  St.  Rep.  205,  44  N. 
W.  669. 


Missouri.  Davis  v.  Petty,  147  Mo. 
374,  48  S.  W.  944;  Lipscomb  v.  Adams, 
193  Mo.  530,  91  S.  W.  1046. 

Nebraska.  Sennett  v.  Melville,  85 
Neb.  209,  122  N.  W.  851. 

New  York.  Levin  v.  Dietz,  194  N.  Y. 
376,  20  L.  R.  A.  (N.S.)  251,  87  N.  E. 
454. 

North  Carolina.  Winders  v.  Kenan, 
161  N.  Car.  628,  77  S.  E.  687. 

Oregon.  Sprague  v.  Schotte,  48  Or. 
609,  87  Pac.  1046;  Friendly  v.  Elwert, 
57  Or.  599,  105  Pac.  404. 

Pennsylvania.  Helfenstein's  Estate, 
77  Pa.  St.  328,  18  Am.  Rep.  449;  Boss- 
hardt,  etc.,  Co.  v.  Oil  Co.,  171  Pa.  St 
109,  32  Atl.  1120. 

Vermont.  Tucker  v.  Lawrence,  66  Vt. 
467. 

Virginia.  Cummins  v.  Beavers,  103 
Va.  230,  48  S.  E.  891. 

West  Virginia.  Tibbs  v.  Zirkle,  55 
W.  Va.  49,  104  Am.  St.  Rep.  977,  46 
S.  E.  701. 

Wisconsin.  McCaffery  v.  Wagner,  81 
Wis.  633,  51  N.  W.  958. 

2  Cedar  Rapids  Nat.  Bank  v.  McCord, 
98  Ark.  SI,  135  S.  W.  365;  Hargrove  v. 
Crawford,  159  la.  522,  141  N.  W.  423; 
Fisher  v.  Seltzer,  23  Pa.  St.  308. 

3  Toledo  Computing  Scale  Co.  v. 
Stephens  Bros.,  96  Ark.  606,  132  S.  W. 
926.    See  §§  120,  149. 

4  Hargrove  v.  Crawford,  159  la.  522, 
141  N.  W.  423. 

B  Fisher  v.  Seltzer,  23  Pa.  Si.  308. 
See  §  119. 
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same  land  for  value  subject  to  B's  option,  A's  subsequent  promise 
to  extend  the  time  of  B's  option,  if  made  without  consideration, 
can  not  prevent  C  from  exercising  his  option  before  the  expiration 
thereof,  especially  if  A  notifies  B  of  his  revocation  of  such  exten- 
sion before  B  accepts.1 

V 

§  120.  Revocation  at  auctions.  At  an  auction  sale  a  bid  may 
be  withdrawn  at  any  time  before  it  is  accepted.1  The  party  offer- 
ing the  property  for  sale  may  withdraw  it  at  any  time  before  a  bid 
has  been  accepted.2  A  public  officer,3  such  as  a  commissioner,4  or 
an  executor,1  has  the  same  right  to  withdraw  an  offer  before  a  bid 
is  accepted,  unless  the  authority  under  which  he  sells  gives  him  no 
discretion.  So  the  auctioneer  may  withdraw  all  articles  from  sale 
without  any  liability  to  prospective  bidders.*  In  the  United  States 
an  agreement  in  advance,  without  valuable  consideration,  that  bids 
should  not  be  withdrawn,  does  not  destroy  the  right  to  withdraw 
bids.7  In  England  it  has  been  held  that  under  an  announcement  of 
a  sale  "without  reserve,"  the  highest  bid  must  be  accepted.1 

It  has  been  said  in  an  obiter  that  a  provision  in  an  offer,  "This 
order  is  not  subject  to  be  countermanded  by  us,"  can  not  be 
avoided  by  revoking  such  offer,9  since  it  would  violate  the  parol 
evidence  rule t0  if  the  offeror  could  show  that  he  revoked  the  offer. 
This  suggestion  is  probably  not  intended  to  be  taken  seriously.  The 
parol  evidence  rule  does  not  preclude  evidence  of  breach.11  If  such 
offer  were  irrevocable  for  that  reason,  all  written  offers  would  be 
irrevocable;  and  it  would  be  impossible  on  the  same  principle,  to 
show  a  breach  of  a  written  contract. 


•  Cummins  v.  Beavers,  103  Va.  230, 
106  Am.  St.  Rep.  881,  48  S.  E.  801. 

1  England.  Payne  v.  Cave,  3  T.  R.  148. 

California.  Hibernia  Savings  &  Loan 
Society  v.  Behnke,  121  Cal.  339,  53 
Pac.  812. 

Kentucky.  Grotenkemper  v.  Achter- 
meyer,  74  Ky.  (11  Bush)  222. 

Miasonri.  Dunham  v.  Hart  man, 
153  Mo.  625,  77  Am.  St.  Rep.  741,  55 
S.  W.  233. 

Pennsylvania.  Fisher  v.  Seltzer,  23 
Pa.  St.  308,  62  Am.  Dec.  335. 

2Demerara  Turf  Club  v.  Wight 
(1918),  A.  C.  605;  Scales  v.  Chambers, 
113  Ga.  920,  39  S.  E.  396;  Corryolles 
v.  Mossy,  2  La.  504. 

J  Blossom  v.  R.  R.,  70  TJ.  S.  (3  Wall) 
196,  18  L.  ed.  43. 


4  Miller  v.  Law,  10  Rich.  Eq.  (S.  C.) 
320,  73  Am.  Dec.  92. 

1  Tillman  v.  Dunman,  114  Ga.  406, 
88  Am.  St.  Rep.  28,  57  L.  R.  A.  784, 
40  S.  E.  244. 

6  Harris  v.  Nickerson,  L.  R.  8  Q.  B. 
286. 

1  Fisher  v.  Seltzer,  23  Pa.  St.  308, 
62  Am.  Dec.  335. 

•  Johnston  v.  Boyes  (1899),  2  Ch. 
73;  Warlow  v.  Harrison,  1  E.  &  E.  295; 
Mansfield  v.  Hodgdon,  147  Mass.  304, 
17  N.  E.  544. 

'Burwell  v.  Chapman,  59  S.  Car. 
581,  38  S.  E.  222. 

10  See  ch.  LXTX. 

«  See  ch.  LXIX. 
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§  121.  Revocation  of  orders.  If  a  so-called  contract  of  sale  is 
by  its  terms  not  to  be  binding  upon  the  seller  until  approved  by  a 
specified  officer,  an  action  can  not  be  maintained  upon  such  con- 
tract unless  it  has  been  thus  approved.1  An  order  for  goods  given 
to  a  traveling  salesman,  accepted  subject  to  acceptance  by  his 
employer,  can  be  revoked  by  the  party  giving  the  order  at  any 
time  before  such  acceptance,2  even  if  the  party  making  the  offer 
deposited  notes  as  part  of  the  offer,  and  the  principal  of  the  agent 
accepts  after  the  withdrawal.8  An  order  taken  by  a  traveling  sales- 
man is  said  to  be  prima  facie  subject  to  the  approval  of  his  prin- 
cipal.4 On  the  other  hand,  it  is  said  that  an  order  for  goods  which 
is  solicited  by  the  agent  of  the  seller,  is  presumed  to  be  accepted 
at  once.1 

§  122.  Offer  for  value — Power  to  revoke.  If  an  offer  is  made, 
and  the  offeror  promises  not  to  withdraw  it  for  a  specified  time, 
and  such  promise  not  to  withdraw  such  offer  for  the  time  specified 
is  upon  valuable  consideration,  the  offeror  has  not  the  right  to  with- 
draw such  offer  during  the  time  specified.1  A  reservation  by  a  city 
of  an  option  to  buy  a  water  works,  which  is  reserved  in  the 
original  grant  of  the  franchise,  is  irrevocable,  although  the  city  is 


IDurkee  v.  Schultz,  122  la  410,  98 
N.  W.  149;  Nolin  Milling  Co.  v.  White 
Grocery  Co.,  168  Ky.  417,  182  S.  W. 
191;  Thomas  Mfg.  Co.  v.  Lyons,  31  S. 
D.  500,  141  N.  W.  391  [affirming  judg- 
ment on  rehearing  Thomas  Mfg.  Co. 
v.  Lyons,  29  S.  D.  600,  137  N.  W.  340]. 

*  United  States.  Baird  v.  Pratt,  148 
Fed.  825,  78  C.  C.  A.  515,  10  L.  R.  A. 
(N.S.)    1116. 

Alabama.  Holmes  v.  Bloch,  196  Ala. 
322,  71  So.  670. 

Arkansas.  J.  C.  Lysle  Milling  Co.  v. 
Rumph,  —  Ark.  — ,  203  S.  W.  850. 

Georgia.  Atlanta  Buggy  Co.  v.  Hess 
Spring  &  Axle  Co.,  124  Ga.  338,  4  L. 
R.  A.  (N.S.)  431,  52  S.  E.  613. 

Iowa.  Thompson  Mfg.  Co.  v.  Per- 
kins, 97  la.  607,  66  N.  W.  874. 

Illinois.  Martin  v.  Wilms,  61  111. 
App.  108;  Gregg  v.  Wooliscraft,  52  111. 
App.  214. 

Kansas.  Bauman  v.  McManus,  75 
Kan.  106,  89  Pac.  15,  10  L.  R.  A.  (N.S.) 
1138. 


Kentucky.  Xolin  Milling  Co.  v.  White 
Grocery  Co.,  168  Ky.  417,  182  S.  W. 
191. 

North  Dakota.  J.  L.  Owens  Co.  ▼. 
Bemis,  22  N.  D.  159,  37  L.  R.  A.  (N.S.) 
232,  133  N.  W.  59. 

3  Gross  v.  Arnold,  177  111.  575,  52 
N.  E.  867  [affirming  77  III.  App.  33; 
citing  on  this  point,  Stitt  v.  Huide- 
kopers,  84  U.  S.  (17  Wall)  384, 
21  L.  ed.  644;  Lincoln  v.  Gay,  164  Mass. 
537,  49  Am.  St.  Rep.  480,  42  N.  E.  95 ; 
McDonald  v.  Bewick,  51  Mich.  79,  16  N. 
W.  240 ;  Townsend  v.  Corning,  23  Wend. 
(N.  Y.)  435;  Dodge  v.  Hopkins,  14 
Wis.  630]. 

4  Bauman  v.  McManus,  75  Kan.  106, 
10  L.  R.  A.  (N.S.)   1138,  89  Pac.  15. 

•  Cameron  Coal  &  Mercantile  Co.  ▼. 
Universal  Metal  Co.,  26  Okla.  615,  110 
Pac.  720. 

1  United  States.  Stitt  v.  Huidekopers, 
84  U.  S.  (17  Wall)  384,  21  L.  ed.  644; 
Robson  v.  Logging  Co.,  43  Fed.  364; 
Erie  City  Iron  Works  v.  Thomas,  139 
Fed.  995. 
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not  bound  to  buy  if  it  does  not  exercise  such  option.2  If  A  leases 
realty  to  B,  and  as  part  of  the  same  transaction  gives  to  B  an 
option  to  buy  the  realty  thus  leased,  such  option  is  for  value.1    If 


Alabama.  Ross  v.  Parks,  93  Ala. 
153,  30  Am.  St.  Rep.  47,  11  L.  R.  A. 
148,  8  So.  368;  Hanna  v.  Ingram,  93 
Ala.  482,  9  So.  621;  Linn  v.  McLean, 
80  Ala.  360;  Beihea  v.  McCul  lough, 
195  Ala.  480,  70  So.  680. 

California.  Hicks  v.  Ghristeson,  174 
Cal.  712,   164  Pac.  395. 

Georgia.  Black  v.  Maddox,  104  6a. 
157,  30  S.  E.  723;  Turman  v.  Smarr, 
145  Ga.  312,  89  S.  E.  214. 

Illinois.  Seyferth  v.  Groves  &  S.  R. 
R.  Co.,  217  111.  483,  75  N.  E.  522; 
Adams  v.  Peabody  Coal  Co.,  230  111. 
469,  82  N.  E.  645. 

Indiana.  Souffrain  v.  McDonald,  27 
Ind.  269;  Herrman  v.  Babcock,  103 
Ind.  461,  3  N.  E.  142;  Connersville 
Wagon  Co.  v.  McFarlan  Carriage  Co., 
166  Ind.  123,  3  L.  R.  A.  (N.S.)  709, 
76  N.  E.  294. 

Iowa.  Western  Securities  Co.  v. 
Atlee,  168  la.  650,  151  N.  W.  56 
(obiter). 

Maryland.  Grabcnhorst  v.  Nicodemus, 
42  Md.  236. 

Michigan.  Solomon  Mier  Co.  v.  Had- 
den,  148  Mich.  488,  111  N.  W.  1040; 
George  v.  Schuman,  —  Mich.  — ,  168  N. 
W.  486. 

Minnesota.  Murphy  v.  Anderson,  128 
Minn.  106,  150  N.  W.  387 ;  Scott  v.  T. 
W.  Stevenson  Co.,  130  Minn.  151,  153 
N.  W.  316. 

Mississippi.  Smith  v.  Cauthen,  98 
Miss.  746,  54  So.  844. 

Missouri.  Tebeau  v.  Ridge,  261  Mo. 
547,  L.  R.  A.  1915C,  367,  170  S.  W. 
871. 

Montana.  Teagarden  v.  Calkins,  — 
Mont.  — ,  173  Pac.  549. 

Nebraska.  Rice  v.  Lincoln  &  N.  W. 
Ry.  Co.,  88  Neb.  307,  129  N.  W.  425. 

Hew  Jersey.  Feudtner  v.  Ross,  74  N. 
J.  Eq.  214,  69  AtL  190. 


Oklahoma.  Waters-Pierce  Oil  Co.  v. 
Progressive  Gin  Co.,  —  Okla.  — ,  159 
Pac.  349. 

Oregon.  Manary  v.  Runyon,  43  Or. 
495,  73  Pac.  1028;  Stinson  v.  Hardy, 
27  Or.  584,  41   Pac.   116. 

Tennessee.  Bradford  v.  Foster,  87 
Tenn.  4,  9  S.  W.  195. 

Virginia.  Cummins  v.  Beavers,  103 
Va.  230,  106  Am.  St.  Rep.  881,  48  S. 
E.  891;  Watkins  v.  Robertson,  105  Va. 
269,  115  Am.  St.  Rep.  880,  5  L.  R.  A. 
(N.S.)    1194,  54  S.  E.  33. 

West  Virginia.  Weaver  v.  Burr,  31 
W.  Va.  736,  3  L.  R.  A.  94,  8  S.  E.  743. 

Wisconsin.  Peterson  v.  Chase,  115 
Wis.  239,  91  N.  W.  687;  Eau  Claire  v. 
Eau  Claire  Water  Co.,  137  Wis.  517, 
119  N.  W.  555;  Sixta  v.  Ontonagon 
Valley  Land  Co.,  148  Wis.  186,  134  N. 
W.  341. 

"If  the  offer  is  in  writing,  for  a 
valuable  consideration,  and  time  is 
given  within  which  it  shall  stand  open 
for  acceptance,  such  option  during  the 
time  specified  is  irrevocable":  Black  v. 
Maddox,  104  Ga.  157,  162,  30  S.  E.  723. 

Wyoming.  Frank  v.  Stratford-Han- 
cock, 13  Wyom.  37,  110  Am.  St.  Rep. 
063,  67  L.  R.  A.  571,  77  Pac.  134. 

For  the  opposite  theory,  see  The  En- 
forcement of  Option  Agreements,  by 
Robert  L.  McWilliams,  1  California 
Law  Review,  222. 

2  Eau  Claire  v.  Eau  Claire  Water  Co., 
137  Wis.  517,  119  N.  W.  555. 

*  England.  Green  v.  Law,  22  Beav. 
625. 

United  States.  Willard  v.  Tayloe,  75 
U.  S.   (8  Wall.)   557,  19  L.  ed.  501. 

California.  Hall  v.  Center,  40  Cal. 
63. 

Georgia.  Walker  v.  Edmundson,  111 
Ga.  454,  36  S.  E.  800;  Turman  v. 
Smarr,  145  Ga.  312,  89  S.  E.  214. 
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a  new  lease  is  given  at  a  higher  rental  than  the  original  lease  by 
reason  of  the  fact  that  the  new  lease  contains  an  option,  such  option 
is  given  for  value.4  An  option  which  A  gives  to  B  on  consideration 
of  B's  releasing  to  A  a  prior  right  to  buy  such  property  from  A's 
vendor,  is  irrevocable.8  An  option  to  resell  to  the  original  seller, 
given  as  part  of  the  original  contract  of  sale  is  for  value  and  is 
irrevocable.1  An  option  to  the  vendor  to  repurchase,  possesses 
sufficient  consideration  if  it  is  a  part  of  the  original  contract  of 
sale.7  If  A  sells  certain  property  to  B  and  as  part  of  the  same 
transactions  gives  to  B  an  option  to  buy  more  property,  such  option 
is  given  for  value.8  If  A  sells  to  B  a  certain  quantity  of  gasoline 
with  an  option  on  an  additional  quantity ; 8  if  A  sells  to  B  tract  X, 
and  as  part  of  such  sale  A  agrees  to  give  to  B  an  option  on  tract 
Y ; 10  or  if  A  sells  samples  to  B,  and  as  a  part  of  such  transaction  A 
offers  to  sell  to  B  additional  goods  if  B  orders  them,  to  fill  orders 
which  B  secures,11  such  options  are  given  for  value.    If  A  agrees  to 


Illinois.  Marske  v.  Willard,  169  111. 
276,  48  N.  E.  290. 

Indiana.  Herrman  v.  Babcock,  103 
Ind.  461,  3  N.  E.  142. 

Kansas.  Bras  v.  Sheffield,  49  Kan. 
702,  33  Am.  St.  Rep.  386,  31  Pac.  306. 

Kentucky.  Bank  v.  Baumeister,  87 
Ky.  6,  7  S.  W.  170;  Bacon  v.  Kentucky 
Cent.  Ry.  Co.,  95  Ky.  373,  25  S.  W.  747. 

Minnesota.  Murphy  v.  Anderson,  128 
Minn.  106,  150  N.  W.  387. 

Missouri.  Tebeau  v.  Ridge,  261  Mo. 
547,  L.  R.  A.  1915C,  367,  170  S.  W. 
871. 

New  Jersey.  McCormick  v.  Stephany, 
57  K.  J.  Eq.  257,  41  Atl.  840;  McCor- 
mick v.  Stephany,  61  N.  J.  Eq.  208,  48 
Atl.  25. 

Oregon.  House  v.  Jackson,  24  Or.  89, 
32  Pac.  1027. 

Pennsylvania.  Newell 's  Appeal,  100 
Pa.  St.  513. 

Utah.  Tilton  v.  Sterling  Coal  &  Coke 
Co.,  28  Utah  173,  107  Am.  St.  Rep. 
689,  77  Pac.  758. 

4  Swanston  v.  Clark,  153  Cal.  300,  95 
Pac.  1117. 

SStrother  v.  Miller  (Ky.),  124  S.  W. 
358. 


6  Erie  City  Iron  Works  v.  Thomas, 
139  Fed.  995;  Hardin  v.  Case,  134  Ga. 
813,  68  S.  E.  648. 

7  Peterson  v.  Chase,  115  Wis.  239, 
91  N.  W.  687. 

'Indiana.  Connersville  Wagon  Co. 
v.  McFarlan  Carriage  Co.,  166  Ind.  123, 
3  L.  R.  A.  (N.S.)  709,  76  N.  E.  294. 

Minnesota.  Staples  v.  O'Neal,  64 
Minn.  27,  65  N.  W.  1083;  Scott  y. 
T.  W.  Stevenson  Co.,  130  Minn.  151, 
153  N.  W.  316. 

Nebraska.  Rice  v.  Lincoln  &  N.  W. 
Ry.,  88  Neb.  307,  129  N.  W.  425. 

Oklahoma.  Waters-Pierce  Oil  Co,  ▼. 
Progressive  Gin  Co.,  —  Okla.  — ,  159 
Pac.  349. 

Virginia.  Smokeless  Fuel  Co.  v. 
Seaton,  105  Va.  170,  52  S.  E.  829. 

See  on  this  question,  Option  Con- 
tracts, by  Arthur  L.  Corbin,  23  Yale 
Law  Journal,  641. 

•  Water-Pierce  Oil  Co.  v.  Progressive 
Gin  Co.,  —  Okla.  — ,  159  Pac.  349. 

10  Rice  v.  Lincoln  &  N.  W.  Ry.,  88 
Ne,b.  307,  129  N.  W.  425. 

11  Scott  v.  T.  W.  Stevenson  Co.,  138 
Minn.  151,  153  N.  W.  316. 
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sell  to  B  such  quantity  of  wheels  between  five  thousand  sets  and 
ten  thousand  sets,  as  B  may  order,  B  is  bound  to  accept  and  to  pay 
for  at  least  five  thousand  sets;  and  such  liability  is  consideration 
for  his  option  to  buy  five  thousand  more  sets  or  any  part  of  such 
quantity.12  If  A  conveys  property  to  B  in  consideration  of  which 
B,  among  other  things,  agrees  to  convey  certain  land  to  A  at  A's 
option,  such  option  is  supported  by  a  valuable  consideration.11 
However,  where  a  contract  between  A  and  B,  whereby  A  agrees  to 
do  certain  specified  work  for  B  at  a  certain  specified  price,  and  B 
agrees  to  pay«  therefor,  contains  a  further  provision  by  which  A 
promises  to  do  certain  other  work  for  B  at  a  certain  specified  price 
if  B  requests  him  so  to  do,  it  has  been  held  that  such  offer  is  to  be 
treated  as  an  independent  offer,  and  accordingly  that  it  is  not  sup- 
ported by  B's  promise  to  pay  the  stipulated  price  for  the  remaining 
work.14  If  A  joins  in  a  rededication  of  a  tract  of  land  in  considera- 
tion of  which  B  agrees  to  widen  a  certain  street  on  B's  land  and  to 
give  to  A  the  option  of  buying  a  certain  stfip  of  land  belonging  to 
A,  at  a  price  to  be  fixed  by  appraisers,  such  option  is  given  for 
value  and  can  not  be  revoked  by  A.18  A  promise  by  which  A  agrees 
to  give  a  right  of  way  over  his  realty  to  a  railway  company  in  con- 
sideration, of  which  the  railway  company  agrees  to  take  whatever 
coal  A  may  furnish,  not  less  than  a  hundred  thousand  tons  a  year, 
gives  to  A  an  option  for  value,  which  can  not  be  revoked,  to  fur- 
nish such  amount  over  one  hundred  thousand  tons  per  annum  as  A 
might  elect  to  furnish.18  If  the  offeror  agrees  to  keep  his  offer  open 
for  two  days  on  consideration  that  the  offeree  will  pay  the  attor- 
ney's fees  and  expenses  of  the  offeror  if  the  offer  is  not  accepted, 
the  offeror  can  not  revoke  such  offer  during  such  time.17  An  option 
given  in  consideration  of  one  dollar  and  of  the  services  of  the 
holder  of  the  option  in  listing  and  advertising  such  property,  is 
given  for  value  and  can  not  be  revoked.18  If  A  has  ordered  goods 
from  a  sales  agent  who  has  promised  to  deliver  such  goods,  such 
promise  is  the  acceptance   of  such  order  and  the   consideration 

12  Connersville  Wagon  Co.  v.  Mc-  UMcKell  v  .Ry.  Co.,  186  Fed.  39,  108 
Farlan  Carriage  Co.,  166  Ind.  123,  3  C.  C.  A.  141  [affirming  175  Fed.  321, 
L.  R.  A.  (N.S.)  709,  76  N.  E.  294.  99  C.  C.  A.  109]. 

13  Hamilton  v.  Hamilton,  162  Ind.  ITManaiy  v.  Runyon,  43  Or.  495,  73 
430,  70  N.  E.  535.  Pac.  1028. 

14Lemler   v.   Bord,   80  Or.  224,   156  «  Smith   v.   Canthen,   98   Miss.   746, 

Pac.  427.  54  So.  844. 

WPhelan  v.  Tomlin,  164  Ala.  383,  51 
So.  382. 
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therefor;  and  A  can  not  revoke  such  order,  although  the  manu- 
facturer who  is  to  furnish  such  goods  has  not  accepted  it19  Con- 
versely, a  promise  to  leave  an  offer  open  for  a  certain  though  a 
short  period,  is  a  sufficient  consideration  for  a  promise  to  indemnify 
the  offeror  against  certain  expenses.21 

§  123.  Value  as  term  of  contract.  As  in  the  case  of  considera- 
tions generally,  the  consideration  for  keeping  the  offer  open  must 
be  that  contemplated  by  the  parties.1  An  option  to  take  such  part 
of  a  certain  quantity  as  the  vendee  may  choose,  is  without  considera- 
tion, although  subsequently  he  orders  and  pays  for  a  part  thereof.2 
An  offer  to  sell  a  large  quantity  of  goods  or  any  part  thereof,  is 
not  rendered  irrevocable  as  being  an  offer  for  value  by  ordering  a 
part  thereof.2  A  gratuitous  promise  to  leave  an  offer  open  can  not 
be  converted  into  an  offer  for  value  by  the  voluntary  act  of  the 
offeree  in  incurring  expenses  in  reliance  on  such  offer  if  there  is  no 
provision  in  such  offer  requiring  him  to  incur  such  expenses.4  If 
A  makes  an  offer  to  B,  not  for  value,  the  fact  that  B  incurs  expense 
in  attempting  to  resell  such  property;1  or  the  fact  that  he  buys 
property  to  enable  him  to  perform  in  anticipation  of  accepting  such 
offer,8  does  not  make  A's  offer  an  irrevocable  offer  for  value. 

An  option  which  purports  to  be  given  in  consideration  of  a 
certain  sum,  which  sum  is  never,  in  fact,  paid,  is  not  given  upon 
valuable  consideration,7  at  least,  in  jurisdictions  in  which  the 
recital  of  a  consideration  is  not  conclusive. 

§124.  Nominal  consideration  for  offer.  Whether  a  nominal 
consideration  is  sufficient  to  support  a  promise  not  to  revoke  an 


It  American  Automobile  Co.  v.  Per- 
kins, 83  Conn.  520,  77  Atl.  054. 

MManary  v.  Runyon,  43  Or.  495, 
73  Pac.  1028. 

IRehm-Zeiher  Co.  v.  F.  G.  Walker 
Co.,  156  Ky.  6,  49  L.  R.  A.  (N.S.) 
694,  160  S.  W.  777 :  Bosshardt  &  Wil- 
son Co.  v.  Oil  Co.,  171  Pa.  St.  109,  32 
Atl.  1120.    See  §522. 

2  Rehm-Zeiher  Co.  ▼.  F.  O.  Walker 
Co.,  156  Ky.  6,  49  L.  R.  A.  (N.S.) 
694,  160  S.  W.  777. 

Contra:  Cooper  v.  Lansing  Wheel 
Co.,  94  Mich.  272,  34  Am.  St.  Rep.  341, 
54  N.  W.  39. 


3  Atlanta  Buggy  Co.  v.  Hess  Spring 
&  Axle  Co.,  124  Ga.  338,  52  S.  E.  613. 

4  Bosshardt  ft  Wilson  Co.  v.  Crescent 
Oil  Co.,  171  Pa.  St.  109,  32  Atl.  1120; 
Brown  Bros.  Lumber  Co.  v.  Preston 
Mill  Co.,  83  Wash.  648,  145  Pac.  964. 

I  Bosshardt  &  Wilson  Co.  v.  Crescent 
Oil  Co.,  171  Pa.  St.  109,  32  Atl.  1120. 

B  Brown  Bros.  Lumber  Co.  v.  Preston, 
Mill  Co.,  83  Wash.  648,  145  Pac.  964. 

TStigler  v.  Jaap,  83  Miss.  851,  88 
So.  948. 
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offer,  is  a  question  upon  which  there  is  the  same  difference  of  opin- 
ion as  in  the  case  of  the  question  of  the  general  sufficiency  of 
nominal  considerations.  In  some  jurisdictions  it  is  held  that  a 
nominal  consideration,1  such  as  one  dollar,2  or  "a  valuable  con- 
sideration, "  *  is  insufficient.  In  other  jurisdictions  an  offer  upon  a 
nominal  consideration,4  such  as  one  dollar,8  is  upon  sufficient  con- 
sideration, and  is  irrevocable. 

§125.  Discharge  of  rights  under  offer  for  value.  A  breach 
which  would  operate  as  a  discharge  of  a  contract 1  will  operate  as  a 
discharge  of  a  contract  not  to  revoke  an  offer.2  If  a  lease  contains 
an  option  upon  the  property  leased,  and  the  lessee  refuses  to  accept 
the  lease  for  reasons  other  than  the  act  or  fault  of  the  lessor,  the 
lessee  can  not,  by  accepting  such  option,  make  a  binding  contract.3 
If  A  makes  an  offer  for  value  to  B  for  the  sale  of  certain  property, 
B's  rights  are  prior  to  the  rights  of  X,  who  attempts  to  purchase 
such  property  from  A  with  notice  of  A's  offer  to  B.4  Accordingly, 
it  has  been  held  that  A's  sale  of  such  property  to  X  is  not  such  a 
discharge  of  A's  contract  with  B  to  keep  such  offer  open,  as  to 
enable  B  to  refuse  to  pay  to  A  the  amount  which  he  had  agreed  to 
pay  for  such  offer.1 

§  126.  Effect  of  attempt  to  revoke  offer  for  value.  While  the 
offeror  has  no  right  to  withdraw  such  an  offer,  he  not  infrequently 
attempts  to  do  so :  and  an  important  question  arises  as  to  the  effect 
upon  the  offer  of  the  attempted  revocation.  Is  the  attempted  revo- 
cation a  nullity,  leaving  the  original  offer  open,  so  that  acceptance 
within  the  time  limited  will  make  it  a  contract ;  or  does  it  revoke 
the  offer,  leaving  the  offeror  liable  for  breach  of  his  contract  not  to 
revoke  the  offer T  Many  of  the  cases  which  declare  that  an  offer  to 
be  open  for  a  fixed  time  on  a  valuable  consideration  is  irrevocable 
do  so  in  obiter,  as  in  such  cases  the  offer  was  either  accepted  before 


1  Stamper  v.  Combe,  164  Ky.  733,  176 
8.  W.  178;  Axe  v.  Tolbert/l70  Mich. 
556,  146  N.  W.  418;  Smith  v.  Cauthen, 
98  Miss.  746,  54  So.  844. 

I  Stamper  v.  Combs,  164  Ky.  733, 
176  8.  W.  178;  Smith  v.  Cauthen,  98 
Miwi.  746,  54  So.  844. 

»  Axe  v.  Tolbert,  179  Mich.  556,  146 
N.  W.  418. 

4  Bethea  v.  McCullough,  195  Ala.  480, 
70  So.  680:  'George  v.  Schuman,  — 
Mich.  — ,  168  N.  W.  486. 


•  George  v.  Schuman,  —  Mich.  — , 
168  N.  W.  486. 

1  See  ch.  LXXX1V. 
2Livesley  v.  Muclde,  46  Or.  420,  80 
Pac.  901. 

•  Livesley  v.  Muckle,  46  Or.  420,  80 
Pac.  901. 

4  Bethea  v.  McCullough,  195  Ala.  480, 
70  So.  680;  Fargo  v.  Wade,  72  Or.  477, 
L.  R.  A.  1915A,  271,  142  Pac.  830. 

•  Fargo  v.  Wade,  72  Or.  477,  L.  R. 
A.  1915A,  271,  142  Pac.  830. 
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revocation,1  or  was  not  accepted  until  after  the  offer  had  lapsed 
by  efflux  of  time.2  Of  the  cases  in  which  an  attempted  revocation 
was  made  before  the  expiration  of  the  time  fixed  by  the  offer,  many 
are  cases  in  which  specific  performance  would  have  been  given  had 
the  offer  been  accepted  before  revocation.  In  cases  of  this  sort,  if 
the  offer  is  to  remain  open  a  fixed  time  and  is  on  valuable  consider- 
ation, equity  ignores  the  attempted  revocation,  and  treats  a  sub- 
sequent acceptance  exactly  as  if  no  attempted  revocation  had  been 
made ;  that  is,  unless  the  rights  of  third  persons  have  intervened,  it 
gives  specific  performance  wherever  that  remedy  would  have  been 
given  had  such  attempted  revocation  not  been  made.1  Equity  has 
enjoined  a  subsequent  purchaser  with  notice  of  the  outstanding 
option  for  value  from  taking  possession.4  In  giving  specific  per- 
formance, it  is  true  that  equity  could,  in  one  suit,  give  specific 
performance  of  the  contract  not  to  revoke  the  offer  and  of  the 
contract  as  made  by  the  offer  which  the  offeree  is  thus  specifically 
compelled  to  make.  In  many  of  these  cases  the  decision  is  actually 
put  by  the  court  upon  the  ground  that  the  offer  is  irrevocable,  and 
that  the  attempted  revocation  is  a  nullity.1    No  reason  appears  for 


1  Alabama.  Linn  v.  McLean,  80  Ala. 
360. 

Indiana.  Herrman  v.  Babcock,  103 
Ind.  401,  3  N.  E.  142. 

Iowa.  Good  paster  v.  Porter,  11  la. 
161. 

Michigan.  Gustin  v.  School  District, 
94  Mich.  502,  34  Am.  St.  Rep.  361, 
54  N.  W.  156. 

New  Jersey.  Trustees  of  Congrega- 
tion v.  Gerbert,  57  N.  J.  L.  395,  31 
Atl.  383. 

Pennsylvania.  Yerkes  v.  Richards, 
153  Pa.  St.  646,  34  Am.  St.  Rep.  721, 
26  Atl.  221. 

Tennessee.  Bradford  v.  Foster,  87 
Tenn.  4,  9  8.  W.  195. 

2  Weaver  v.  Burr,  31  W.  Va.  736, 
3  L.  R.  A.  94,  8  S.  E.  743. 

*  United  States.  Watts  v.  Kellar,  56 
Fed.  1. 

California.  Swanston  v.  Clark,  163 
Cal.  300,  95  Pac.  1117. 

Georgia.  Black  v.  Maddox,  104  Ga. 
157,  30  S.  E.  723. 

Illinois.  Adams  v.  Peabody  Coal  Co., 
230  111.  469,  82  N.  E.  645. 


Michigan.  Solomon  Mier  Co.  v.  Had- 
den,  148  Mich.  488,  111  N.  W.  1O40. 

Missouri.  Tebeau  v.  Ridge,  261  Mo. 
547,  L.  R.  A.  1915C,  367,  170  S.  W. 
871. 

Oregon.  Clarno  v.  Grayson,  30  Or. 
Ill,  46  Pac.  426. 

Virginia.  Cummins  v.  Beavers,  103 
Va.  230,  106  Am.  St.  Rep.  881,  48  S. 
E.  981 ;  Watkins  v.  Robertson,  105  Va. 
269,  115  Am.  St.  Rep.  880,  5  L.  R.  A. 
(N.S.)   1194,  54  S.  E.  33. 

West  Virginia.  Barrett  v.  McAllister, 
33  W.  Va.  738,  11  S.  E.  220. 

Wisconsin.  Peterson  v.  Chase,  115 
Wis.  239,  91  N.  W.  687;  Eau  Claire 
v.  Eau  Claire  Water  Co.,  137  Wis.  517, 
119  N.  W.  555. 

4  Seyferth  v.  Groves  &  S.  R.  R.  Co., 
217  III-  483,  75  N.  E.  522. 

•  Solomon  Mier  Co.  v.  Hadden,  148 
Mich.  488,  111  N.  W.  1040;  Cummins 
v.  Beavers,  103  Va.  230,  106  Am.  St. 
Rep.  881,  48  S.  E.  981;  Peterson  v. 
Chase,  115  Wis.  239,  91  N.  W.  687;  Eau 
Claire  v.  Eau  Claire  Water  Co.,  137 
Wis.  517,  119  N.  W.  555. 
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denying  the  correctness  of  this  theory.  In  the  absence  of  statute 
decrees  for  specific  performance  were  not  self-executing.  The 
defendant  in  a  suit  for  specific  performance  of  a  contract  to  sell 
land,  could  be  ordered  to  make  a  deed,  and,  if  possible,  coerced  into 
making  a  deed ;  but  the  legal  title  to  land  passed  by  the  deed  and 
not  by  the  decree.  No  attempt  is  actually  made  by  equity  in  suits 
on  offers  for  value  to  compel  the  offeror  to  renew  his  offer ;  but  it 
is  treated  as  if  it  never  had  been  revoked. 

If  the  offeree  brings  an  action  at  law  against  the  offeror,  the 
theory  of  his  case  is  sometimes  that  he  is  maintaining  an  action 
for  the  breach  of  the  contract  by  the  offeror  not  to  revoke  the 
offer;*  and  sometimes  that  he  is  bringing  an  action  upon  the  con- 
tract  which  is  made  by  the  acceptance  of  the  offer,  which  under 
his  theory  is  not  revoked,  in  spite  of  the  attempt  of  the  offeror  to 
revoke  it.7  At  law  it  has  been  assumed  that  the  action  could  be 
brought  upon  the  contract  made  by  the  original  offer  and  the 
acceptance  thereof,1  even  where  the  terms  of  the  original  agree- 
ment were  such  that  it  might  have  been  claimed  with  some  show  of 
reason  that  the  transaction  was  a  conditional  contract  and  not  an 
outstanding  offer.9  A  entered  into  a  contract  with  B,  by  which  A 
bought  "three  to  five  hundred  tons";  and  after  A  had  ordered 
three  hundred  tons,  B  attempted  to  revoke  such  contract  as  to  the 
remaining  two  hundred  tons.  A  was  held  to  be  entitled  to  recover 
damages,  apparently  upon  the  theory  that  the  offer  was  irrevocable 
and  was  completed  by  his  acceptance  after  the  attempted  revoca- 
tion.10 Whichever  theory  the  offeree  may  adopt,  he  usually  alleges 
facts  which  show  the  contract  not  to  revoke  the  offer,  as  well  as 
facts  which  show  the  contract  which  is  made  by  his  attempted 
acceptance  of  such  offer.  In  jurisdictions  in  which  the  rights  of 
the  parties  depend  upon  the  allegations  in  their  pleadings  and  the 
evidence  which  is  introduced,  rather  than  upon  their  theory  of  the 
case,  the  plaintiff  may  recover,  whichever  theory  he  may  adopt.  If 
he  sues  for  breach  of  the  contract  not  to  revoke  the  offer,  it  is 
generally  necessary  for  him  to  allege  the  attempted  revocation  and 
his  attempted  acceptance  in  order  to  show  a  breach  of  such  con- 
tract; while  if  he  brings  his  action  upon  the  theory  that  his  accept- 

I  Smith  v.  Cauthen,  98  Miss.  746,  54  •  Dambmann  v.  Rittler,  70  Md.  380, 

So.  844.  14  Am.  St.  Hep.  364,  17  Atl.  389. 

TErie  City  Iron  Works  v.  Thomas,  9  Dambmann  v.  Rittler,  70  Md.  380, 

139  Fed.  995;   Connersville  Wagon  Co.  14  Am.  St.  Rep.  364,  17  Atl.  389. 

t.  McFarlan  Carriage  Co.,  166  Ind.  123,  10  Dambmann  v.  Rittler,  70  Md.  380, 

3  L.  R.  A.  (N.S.)  709,  76  N.  £.  294.  14  Am.  St.  Rep.  364,  17  Atl.  389. 
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anc'e  of  the  irrevocable  offer  has  made  a  contract,  he  usually  alleges 
facts  which  show  the  existence  of  a  contract  not  to  revoke  such 
offer  in  order  to  meet  the  effect  of  the  attempted  revocation.  As  a 
rule  the  measure  of  damages  is  the  same  whichever  theory  is 
adopted;  and  the  same  evidence  must  be  offered  under  one  theory 
as  under  the  other.  Accordingly,  it  is  frequently  very  difficult,  if 
not  impossible,  to  determine  whether  the  court  looks  upon  the  offer 
as  irrevocable  and  as  making  a  contract  when  it  is  accepted;  or 
whether  the  court  looks  upon  the  offer  as  irrevocable,  and  upon  its 
revocation  as  a  breach  of  the  contract  not  to  revoke. 

§  127.  Offer  under  seal.  An  offer  under  seal  which  is,  by  its 
terms,  to  remain  open  for  a  certain  time,  is  irrevocable  during  such 
time,  in  jurisdictions  in  which  the  seal  has  the  effect  which  it  had 
at  common  law.1  It  must  be  admitted  that  in  most  of  the  cases  in 
which  this  rule  is  laid  down,  the  question  is  not  presented  for  deci- 
sion, and  the  holding  is  obiter.  Xenos  v.  Wickham,1  is  generally 
cited  as  an  authority  for  the  proposition  that  a  sealed  offer  is 
irrevocable,  and  the  language  of  some  of  the  judges  forming  a 
majority  of  the  court  certainly  recognizes  the  doctrine.  The  case 
itself,  however,  presents  no  features  of  a  remarkable  character.  An 
insurance  policy  was  contracted  for,  issued  on  credit,  and  placed  in 
the  hands  of  an  agent  of  the  insurer  indeed ;  but  absolutely  within 
the  control  of  the  insured,  to  be  handed  to  him  when  he  asked  for 
it.  Accordingly  the  policy  was  held  to  be  delivered  and  in  full 
force  and  effect.  This  is  in  accordance  with  the  holding  of  Amer- 
ican courts.8  Subsequently  the  broker,  who  had  effected  the  in- 
surance, ordered  the  policy  cancelled,  without  authority  from  the 


1  England.  Xenos  v.  Wickham,  L.  R. 
2  H.  L.  206. 

United  States.  Willard  v.  Tayloe, 
75  U.  S.  (8  Wall.)  557,  19  L.  ed.  501; 
Mathews  Slate  Co.  v.  New  Empire 
Slate  Co,,  122  Fed.  972. 

Illinois.  Guyer  v.  Warren,  175  111. 
328,  51  N.  E.  580. 

Maine.     Wing  v.  Chase,  35  Me.  260. 

Massachusetts.  Mansfield  v.  Hodg- 
don,  147  Mass.  304,  17  N.  E.  544; 
O'Brien  v.  Boland,  166  Mass.  481,  44 
N.  E.  602. 

Minnesota.  McMillan  v.  Ames,  33 
Minn.  257,  22  N.  W.  612. 


Virginia.  Watkins  v.  "Robertson,  105 
Va.  269,  115  Am.  St.  Rep.  880,  5  L. 
R.  A.    (N.S.)    1194,  54  S.  E.  33. 

West  Virginia.  Donnally  v.  Parker, 
5  W.  Va.  301. 

2  L.  R.  2  H.  L.  296. 

3  Roe  §3  1187  et  seq. 

The  views  of  the  individual  judges 
on  this  point  may  best  be  indicated  by 
a  brief  quotation  from  their  opinions: 
"The  Defendant  was  bound  by  it,  be- 
cause he  had  accepted  the  terms  and 
mode  of  payment  of  the  premium  and 
stamp,  and  acted  upon  the  instructions 
of  the  Plaintiffs,  and  had  done  every- 
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insured.  Thereafter  the  vessel  insured  was  lost;  and  it  was  held 
that  as  the  policy  was  delivered  and  had  never  been  cancelled  by 
authority,  the  insurers  were  liable  for  the  loss.  The  difficulty  of 
the  case  consists  in  the  fact  that  some  of  the  judges  rested  their 
concurrence  on  the  fact  that  a  sealed  offer  could  not  be  revoked, 
and  the  correctness  of  this  view  is  generally  the  point  on  which 
the  case  is  either  criticised  as  an  anomaly  or  defended  as  an 
example  of  the  peculiar  effect  of  the  sealed  offer.  The  real  question 
was  what  amounts  to  delivery  of  a  sealed  instrument.4  In  some  of 
the  cases  the  offer  was  not  revoked  before  acceptance;  and  the 
question  was  not  whether  the  offer  could  have  been  revoked  before 
acceptance,  but  whether  the  contract  could  be  enforced  after  accept- 
ance in  view  of  the  fact  that  originally  there  was  no  consideration 
for  the  promise.9  In  one  of  the  cases  the  real  question  presented 
was  whether  a  sealed  contract  was  rendered  invalid  because  of  the 
recital  of  an  insufficient  consideration.6  In  some  cases  the  offer  was 
for  value  as  well  as  under  seal,7  or  a  consideration  was  recited  in 
the  offer.1  In  some  cases,  however,  the  question  is  considered  by 
the  courts,  although  their  decisions  might  have  been  placed  upon  a  ' 
different  ground.  A  gave  to  B  an  option  under  seal  to  be -open  for 
ten  days.  Two  days  later  A  notified  B  that  he  withdrew  such  offer. 
Three  days  latter  B  notified  A  that  he  accepted  such  offer.  Two 
days  later  A  promised  B  orally  to  perform.  The  court  held  that  B 
could  treat  the  withdrawal  as  inoperative,  and  that  it  was  unneces- 


thing  which  he  intended  to  do  by  way 
of  execution  and  delivery  of  the  policy 
as  a  deed,  and  retained  it  only  for 
safe  custody  until  sent  for  by  the 
assured  in  the  ordinary  course  of  busi- 
ness." (Per  Mellor,  J.,  L.  R.  2  H.  L. 
296,  page  310.)  "Although  the  policy 
was  thus  retained  by  the  officers  of  the 
company,  when  formal  execution  of  it 
had  taken  place,  they  held  it  for  the 
Plaintiffs,  whose  property  it  became 
from  that  moment."  (Page  320,  per 
Lord  Chelmsford.) 

4  That  a  deed,  under  seal,  conveying 
title  to  land,  may,  at  English  law,  take 
effect,  if  so  intended  by  the  grantor, 
without  physical  delivery,  see  Doe  d. 
Gannons  v.  Knight,  5  B.  ft  C.  671. 


■United  States.  Willard  v.  Tayloe, 
75  U.  S.  (8  Wall.)  557,»19  L.  ed.  501. 

Illinois.  Guyer  v.  Warren,  175  111. 
328,  51  N.  E.  580. 

Maine.    Wing  v.  Chase,  35  Me.  260. 

Massachusetts.  Mansfield  v.  Hodg- 
don,  147  Mass.  304,  17  N.  E.  544. 

Virginia.  Watkins  v.  Robertson,  105 
Va.  269,  115  Am.  St.  Rep.  880,  5  L. 
R.  A.   (N.S.)   1194,  54  S.  E.  33. 

•  Wing  v.  Chase,  35  Me.  260. 

7  Willard  v.  Tayloe,  75  U.  S.  (8 
Wall.)  557,  19  L.  ed.  501;  Mathews 
Slate  Co.  v.  New  Empire  Slate  Co.,  122 
Fed.  972. 

•  Watkins  v.  Robertson,  105  Va.  269, 
115  Am.  St.  Rep.  880,  5  L.  R.  A.  (N.S.) 
1194,  54  S.  E.  33. 
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sary  to  consider  whether  there  was  a  waiver  of  the  withdrawal.1 
A  lease  and  an  option  of  sale  of  the  leased  property  given  by  the 
lessor  to  the  lessee,  and  contained  in  the  lease  which  was  under 
seal,  were  said  to  be  separate  and  independent  covenants,  so  that 
even  though  the  lessor  terminated  the  lease  for  breach  of  a  condi- 
tion subsequent  by  giving  notice  thereof  to  the  lessee,  the  lessee 
might,  nevertheless,  accept  such  option.10 

The  fact  that  an  offer  was  under  seal  has  been  said  to  be  im- 
material as  affecting  the  right  of  the  offeror  to  revoke.11  This 
statement,  however,  was  made  in  a  case  in  which  the  offer  under 
seal  was  made  to  a  corporation  which  was  not  yet  created;  and 
while  the  declaration  alleged  the  offer  under  seal  and  the  subse- 
quent incorporation,  the  court  construed  the  declaration  as  not  con- 
taining any  allegation  of  acceptance  by  the  corporation  after  it  was 
incorporated.  While  a  demand  for  performance  was  made,  it  was 
said  that  this  was  alleged  not  "as  an  act  of  acceptance  perfecting 
the  contract,  in  connection  with  the  refusal,  but  to  show  a  breach 
of  the  existing  contract/ '  No  question  of  power  to  revoke  an  offer 
under  seal  was  raised,  therefore.  The  question  presented  was  as 
to  the  power  of  a  corporation  to  take  advantage  of  a  contract  made 
on  its  behalf  before  it  was  incorporated,  as  distinct  from  its  power 
to  accept  after  incorporation*  an  offer  which  was  made  to  it  before 
it  was  incorporated.12  In  Massachusetts  it  is  held  that  a  corpora- 
tion may  accept  an  offer  made  before  it  is  incorporated,  but  it  can 
not  take  advantage  of  a  contract  made  in  its  behalf  before  its 
incorporation." 

§  128.  Effect  of  attempt  to  revoke  offer  tinder  seaL  Whether 
such  an  offer  is  irrevocable  or  whether  the  revocation  is  to  be 
regarded  as  a  breach,  or  whether  the  original  transaction  is  a  con- 
tract binding  on  the  offeror  because  of  the  seal,  but  conditioned 
upon  a  promise  to  be  made  or  an  act  to  be  performed  by  the  prom- 
isee within  the  time  stipulated,  is  a  question  which  has  called  forth 
some  discussion,  although  the  courts  have,  as  a  rule,  paid  but  little 

4  O'Brien  v.  Boland,  166  Mass..  481,  said    instrument    have    become    forfeit 

44  N.  E.  602.  and  are  hereby  terminated/'] 

tD  Mathews  Slate  Co.  v.  New  Empire  11  Penn  Match  Co.  v.  Hapgood,  141 

Slate  Co.,  122  Fed.  972.     [The  notice  Mass.  145,  7  N.  E.  22. 

terminating  the  lease  did  not  refer  to  12  Penn  Match  Co.  v.  Hapgood,  141 

the  option  specifically,  but  he  did  notify  Mass.  145,  7  N.  E.  22. 

the  lessee  that  "all  rights  and  privil-  UPennell  v.  Lothrop,  191  Mass.  357, 

eges    conveyed    and    contracted    under  77  N.  E.  842.    See  ch.  LvH. 
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attention- to  these  distinctions,  or  to  the  theory  of  such  transactions. 
It  has  been  said  that  an  offer  is,  in  its  very  nature,  revocable,  and 
that  such  nature  can  not  be  changed  by  a  contract  not  to  revoke.1 
The  result  of  holding  such  offer  irrevocable  is  spoken  of  as  "an 
apparent  anomaly,"  depending  on  the  peculiar  nature  of  the  deed.2 
In  most  cases  the  relief  which  is  sought  is  specific  performance; 
and,  as  in  the  case  of  offers  for  value,  we  may  say  that  the  court  is 
really  giving,  specific  performance  of  two  contracts,  first  of  the  con- 
tract not  to  revoke  the  offer7  and  second,  of  the  contract  made  by 
the  original  offer  which,  in  legal  effect,  is  unrevoked,  and  the 
acceptance.  The  opinions  in  specific  performance  cases  do  not 
make  it  clear  upon  which  transaction  the  decree  is  rendered.3  An 
offer  under  seal  has  been  said  to  be  an  "irrevocable  covenant  con- 
ditional upon  acceptance."4  It  has  also  been  said  to  be  "not  a 
mere  offer,  but  a  conditional  covenant  to  sell."1  It  is  clear  that 
there  is  a  liability  for  damages  for  breach  of  the  one  contract  or 
the  other  if  the  offeror  notifies  the  offeree  of  his  revocation  of  the 
original  offer  and  if  he  refuses  to  perform  the  contract  made  by 
the  acceptance  of  such  offer,  and  accordingly  it  is  error  to  dismiss 
an  action  for  damages,  brought  by  the  offeree.* 

§  129.  Offers  made  irrevocable  by  statute.  Under  some  statutes 
certain  types  of  offer  are  made  irrevocable.1  A  statute  which 
makes  bids  upon  public  works  irrevocable  and  which  provides  that 
a  deposit  shall  accompany  each  bid,  prevents  a  bidder  who  has 
made  such  deposit  from  revoking  his  offer  and  withdrawing  his 
deposit  before  the  bids  are  opened.2  Such  statutes,  however,  usu- 
ally limit  their  operation  to  the  forfeiture  of  the  deposit,  and  do 
not  attempt  to  impose  a  contractual  liability  upon  the  bidder  in 
addition  to  the  forfeiture  of  the  deposit.  It  is  assumed  that  under 
such  a  statute  a  bid  can  not  be  withdrawn  so  as  to  prevent  the 


1  Langdell's  Summary  of  Law  of  Con- 
tracts, 1 178. 

2  Pollock  on  Contracts  (Williston's 
edition),  pp.  7,  8. 

1  Mathews  Slate  Co.  v.  New  Empire 
Slate  Co.,  122  Fed.  972;  O'Brien  v. 
Boland,  166  Mass.  481,  44  N.  E.  602. 

4  O'Brien  v.  Boland,  166  Mass.  481, 
44  N.  E.  602. 

See  to  the  same  effect,  Guyer  v. 
Warren,  175  HI.  328,  51  N.  E.  580. 

■  Mansfield  v.  Hodgdon,  147  Mass* 
304,  17  N.  E.  544. 


6  McMillan  v.  Ames,  33  Minn.  257, 
22  N.  W.  612. 

1  Baltimore  v.  J.  L.  Robinson  Constr. 
Co.,  123  Md.  660,  L.  R.  A.  1915A,  225, 
91  Atl.  682. 

2  Morgan  Park  v.  Gahan,  136  111.  515, 
26  N.  E.  1085;  Baltimore  v.  J.  L. 
Robinson  Constr.  Co.,  123  Md.  660, 
L.  R.  A.  1915A,  225,  91  Atl.  682; 
Wheaton  Building  &  Lumber  Co.  v. 
Boston,  204  Mass.  218,  90  N.  E.  598. 


§130 


Page  on  Contracts 


194 


formation  of  a  contract;1  and  accordingly  mistake  or  fraud  is  in- 
yoked  as  ground  for  rescission.  The  concrete  question,  however, 
is  usually  as  to  the  right  of  the  bidder  to  recover  his  deposit  which 
is  made  to  ensure  his  entering  into  a  contract  in  case  his  bid  is 
accepted. 

§  130.  Revocation  of  offer  to  be  accepted  by  doing  act    An 

offer  which  is  to  be  accepted  by  doing  a  certain  act  or  series  of 
acts  may  be  revoked  before  any  of  such  acts  are  done.1  After  all 
the  acts  which  are  prescribed  by  the  offer  have  been  performed,  the 
contract  is  completed  by  the  acceptance  of  the  offer,  and  revoca- 
tion is  thenceforth  impossible.2  The  difficulty  in  cases  of  this  sort 
is  found  where  the  offeree  has  performed  a  part,  but  not  all,  of  the 
acts  prescribed  by  the  offer ;  and  the  offeror  thereupon  attempts  to 
revoke.  At  least  three  theories  as  to  the  right  of  the  offeror  to 
revoke  in  cases  of  this  sort  have  been  advanced.  It  has  been  urged 
that  as  the  offer  has  not  been  accepted  the  offeror  can  revoke,  sub- 
ject to  liability  in  quasi-contract  for  benefits  received  by  him;  but 
not  subject  to  any  liability  for  expenses  incurred  by  the  offeree, 
which  have  not  conferred  a  benefit  upon  the  offeror.8  This  theory 
always  surprises  those  who  have  never  considered  the  question; 
and  the  result  seems  to  most  persons  immoral  and  unethical.  It 
has  been  suggested  that  the  offeror  should  be  estopped  from  revok- 
ing the  offer.4  The  difficulty  in  adopting  this  theory  is  that  if  it 
is  conceded  that  apart  from  estoppel  the  offer  is  revocable,  the  only 
fact  which  calls  for  the  application  of  estoppel  is  the  breach  of  a 
gratuitous  promise.  It  would  simplify  our  law  to  make  gratuitous 
promises  enforceable  in  this  way ;  and  it  might  possibly  improve  it ; 
but  no  reason  appears  for  applying  estoppel  to  this  type  of  gratui- 
tous promise,  but  not  to  other  types,  or  indeed,  for  using  estoppel 
at  all  as  an  excuse  for  reaching  the  desired  result.  The  third  theory 
that  has  been  advanced  is  that  such  offer  contains  an  implied  prom- 
ise not  to  revoke  for  a  reasonable  time  or  for  the  time  fixed  by  the 


JMoffett,  Hogkins  and  Clarke  Co.  v. 
Rochester,  178  U.  S.  373,  44  L.  ed.  1108; 
St.  Nicholas  Church  v.  Kropp,  135 
Minn.  115,  L.  R.  A.  1917D,  741,  160  N. 
W.  500. 

t  Shuey  v.  United  States,  92  U.  S.  73, 
73  L.  ed.  23. 

2  Bishop  v.  Eaton,  161  Mass.  406,  42 
Am.  St.  Rep.  437,  37  N.  E.  665. 


3Wald's  Pollock  on  Contracts 
(Williston's  Notes),  p.  34,  note  39. 
See  also,  True  Conception  of  Unilateral 
Contracts,  by  I.  Maurice  Wonnser,  26 
Yale  Law  Journal,  136. 

4  Offers  Calling  for  a  Consideration 
other  than  a  Counter-promise,  by 
Clarence  D.  Ashley,  23  Harvard  Law 
Review,  159. 
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offer,  in  consideration  of  the  offeree's  beginning  performance  in  a 
reasonable  time  or  in  the  time  fixed  by  the  offer,  as  the  case  may 
be.1  The  third  theory  seems  to  represent  the  exact  understanding 
of  the  parties.  If  this  term  were  inserted  in  the  offer  by  express 
words,  there  can  be  no  doubt  that  on  commencement  of  perform- 
ance of  the  prescribed  acts  within  the  prescribed  period,  the  offer 
would  be  irrevocable.  On  the  other  hand,  if  the  offeror  had 
reserved  to  himself  the  right  to  revoke  the  offer  at  any  stage  of 
performance  prior  to  complete  performance,  no  one  could  complain 
if  he  exercised  such  right,  although  it  seems  likely  that  few 
offerees  would  accept  on  such  terms.  There  is  some  authority  for 
holding  that  such  offer  implies  a  promise  not  to  revoke,  the  con- 
sideration for  which  is  beginning  performance.6  A  reward  offered 
by  a  county  under  statutory  authority  for  the  arrest  of  a  criminal 
within  a  certain  limited  time,  is  said  to  imply  a  contract  with  any- 
one who  begins  performance,  that  if  he  succeeds  ultimately  in  per- 
forming the  acts  called  for  in  such  offer,  he  shall  receive  such 
reward.7 

The  effect  of  an  attempted  revocation  on  the  part  of  the  offeror 
is  a  question  which  presents  no  difficulty  under  the  first  theory, 
since  it  is  assumed  that  the  offeror  may  revoke  such  offer  without 
any  liability  other  than  that  in  quasi-contract.  If  the  doctrine  of 
estoppel  is  to  be  applied  under  the  second  theory,  it  would  seem  as 
though  such  revocation  would  be  inoperative  by  reason  of  such 
estoppel.  Under  the  third  theory  the  question  of  the  effect  of  such 
attempted  revocation  presents  greater  difficulties.  By  the  terms 
of  the  offer,  acceptance  is  not  complete  until  full  performance  of 
all  the  acts  stipulated  for  in  the  offer;  and  the  offeree  may  stop 
performance  without  any  liability  on  his  part.  Under  the  third 
theory  must  the  offeree  continue  to  perform  in  spite  of  the  offerors 
notice  of  revocation ;  or  has  he  the  choice  to  continue  such  perform- 
ance if  he  chooses,  or  at  his  option  to  sue  at  once  for  damages ;  or 
is  he  obliged  to  desist  from  further  performance  and  sue  for  dam- 
ages f    In  an  offer  of  a  promise  for  a  promise  the  making  of  the 

•  Irrevocable    Offers,   by   D.    O.   Mc-  tElkins  v.  Board  of  Commissioners, 

Govney,  27  Harvard  Law  Review,  644.  86  Kan.  305,  46  L.  R.  A.   (N.S.)   662, 

See  also,  on  this  question,  The  Ques-  120  Pac  542;  Zwolanek  v.  Baker  Manu- 

tion  of  Time  in  Accepting  an  Offer  by  facturing   Co.,    150   Wis.  517,   137   N. 

Performing    an    Act,    by    William    S.  W.  769. 

Bansemer,   36   American  Law  Review,  TElkins  v.  Board  of  Commissioners, 

707.  86  Kan.  305,  46  L.  R.  A.   (N.S.)   662, 

120  Pac.  542. 
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promise  of  acceptance  is  an  instantaneous  transaction;  and  the  con- 
tract is  not  complete  until  such  acceptance.1  If  the  contract  is 
made,  and  it  is  then  broken  by  one  of  the  parties,  it  is  the  duty  of 
the  party  not  in  default  to  do  everything  that  a  reasonable  and 
prudent  man  would  do  to  mitigate  damages;  and  he  can  not  con- 
tinue performance  in  order  to  increase  the  amount  of  damages.9 
The  offer  may  by  its  terms  be  one  which  is  to  be  accepted  by  doing 
an  act  which  is  instantaneous  and  the  performance  of  which  does 
not  involve  any  appreciable  interval  of  time.  In  cases  of  this  sort 
there  can  be  no  revocation  during  the  performance  of  the  act.  The 
offer  may  be  revoked  before  performance ; w  and  after  performance 
the  contract  is  complete.11  An  illustration  of  this  sort  is  a  reward 
for  disclosing  information  which  the  offeree  already  has.12  The 
practical  difficulty  is  found  in  cases  of  an  offer  which  can  be 
accepted  only  by  the*  performance  of  a  series  of  acts,  extending 
over  an  appreciable  interval  of  time.  This  difficulty  with  the  con- 
tract in  which  a  promise  is  offered  for  an  act  arises  out  of  the  fact 
that  the  performance  of  the  act  is  acceptance,  consideration,  and 
performance  at  one  and  the  same  time;  and  that  it  is  therefore 
impossible  in  case  of  an  attempted  revocation  by  the  offeror  to 
apply  at  the  same  time  the  principles  which  govern  acceptance  and 
the  principles  which  govern  performance. 

The  difficulties  here  presented  have  not  been  discussed  by  the 
courts  to  any  great  extent.  In  some  of  the  cases  revocation  did  not 
take  place  until  the  act  which  was  called  for  by  the  offer  had  been 
substantially,  though  not  literally,  performed.18  A  worked  for  the 
X  company  under  a  profit-sharing  scheme  by  which  A  was  to 
receive  a  certain  share  of  the  profits  if  he  worked  four  thousand 
five  hundred  hours  in  one  hundred  consecutive  weeks,  and  did  not 
quit  the  employment  of  the  X  company,  and  was  not  discharged 
before  January  first  of  any  year.  A  performed  in  compliance  with 
the  terms  of  such  offer  up  to  December  thirtieth,  on  which  date  he 
was  discharged.  It  was  held  that  the  X  company  could  not  with- 
draw such  offer  arbitrarily  to  defeat  payment  to  A  of  his  share  of 
such  profits,  if  such  revocation  would  operate  as  a  fraud  upon  one 
who  had  attempted  in  good  faith  to  perform  the  service  for  which 

•See   §§1,  49.  12 Wilkinson  v.  Oliveira,  1  Bing.  N. 

•  See  ch.  LXXXVTL  C.  400. 

10  See  §  117.  MZwolanek  v.  Baker  Mfg.  Co.,  150 

11  See  §  164.  Wis.  517,  137  N.  W.  769. 
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the  reward  was  offered.14  If  A  has  offered  a  prize  to  be  paid  to 
anyone  who  gives  the  correct  answer  as  to  the  number  of  dots  in 
an  advertisement,  B's  act  in  counting  such  dots  and  in  reporting 
the  answer  to  A  correctly,  is  an  acceptance  of  such  offer;  and  A 
can  not  subsequently  change  the  rules  of  the  contest  so  as  to  make 
an  allowance  for  neatness  and  legibility  in  awarding  the  prize.11 
If  a  prize  is  offered  to  the  one  who  receives  the  highest  number  of 
votes  upon  ballots  which  are  issued  to  subscribers  to  the  newspaper 
which  offers  such  prize,  such  newspaper  can  not  change  the  rules 
of  the  contest  after  ballots  have  been  secured  and  voted.18 

In  other  cases  it  seems  that  the  offeree  has  not  attempted  to 
continue  performance,  but  has  sued  upon  the  theory  that  his  right 
is  one  for  the  damages  which  he  has  sustained  by  reason  of  such 
revocation;17  and  that  the  damages  in  such  cases  are  to  be  meas- 
ured by  the  amount  which  he  has  lost  by  not  being  permitted  to 
complete  performance  and  to  recover  the  contract  price.  In  other 
cases  performance  has  progressed  so  far  that  even  if  damages  are 
mitigated  as  much  as  possible  the  promisor  is  liable  to  the  full 
amount  of  his  promise.11  While  the  theory  as  to  the  measure  of 
damages  may  not  be  worked  out  in  greater  detail,  it  would  seem 
that  the  offeror  ought  not  to  be  allowed,  by  preventing  the  offeree 
from  finishing  the  performance  of  the  contract,  to  keep  him  from 
accepting  the  offer,  without  liability  on  the  part  of  the  offeror,  in 
damages  for  the  loss  thus  caused ;  and  it  would  seem  on  the  other 
hand,  that  the  offeree  ought  neither  to  be  required  nor  to  be  per- 
mitted to  waste  property  or  labor  by  continuing  performance  after 
the  offeror  has  given  notice  of  revocation,  in  order  to  enable  him- 
self to  recover  the  full  contract  price. 

If  the  contract  is  one  which  is  to  be  accepted  by  doing  an  act, 
several  distinctions  should  be  noted  with  reference  to  the  kind  of 
act  which  is  to  be  done,  and  with  reference  to  the  extent  to  which 
performance  has  gone.  The  offer  may  be  one  which  requires  for 
its  acceptance  the  performance  of  an  act  which  requires  an  appre- 
ciable interval  of  time;  or  it  may  require  the  performance  of  a 
series  of  different  acts  to  which  no  separate  consideration  has  been 

MZwolanek  v.  Baker  Mfg.  Co.,  150  Minn.  212,  37  L.  R.  A  (N.S.)  183,  133 

Wis.  517,  137  N.  W.  769.  N.  W.  573. 
tIMinton  v.  F.  O.  Smith  Piano  Co.,         IT  Christie  v.  Patton,  148  Ala.  324, 

36  D.  C.  App.  137,  33  L.  R.  A.  (N.S.)  42  So.  614. 

305.  11  Los  Angeles  Traction  Co.  ▼.  Wil- 
li Mooney  v.   Daily  News  Co.,    116  shire,  135  Cal.  654,  67  Pac.  1066. 
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apportioned,  and  which  by  the  terms  of  the  offer  must  all  be  per- 
formed before  the  promisor  can  be  required  to  perform.  The  offer 
may  by  its  terms  require  the  performance  of  a  number  of  different 
acts  to  each  of  which  the  consideration  has  been  apportioned  by  the 
terms  of  the  offer.19  If  A  promises  to  pay  B  a  certain  sum  per  day 
for  whatever  work  B  may  be  willing  to  do  and  for  whatever  num- 
ber of  teams  B  may  be  willing  to  furnish,  and  A  has  paid  B  for 
the  time  for  which  B  actually  worked,  A  is  not  liable  for  refusal  to 
continue  B's  employment,  even  though  B  had  subsequently  stated 
that  he  would  put  a  certain  number  of  teams  at  work  as  soon  as  he 
finished  certain  work  of  his  own,  on  which  he  was  using  such  teams, 
and  although  A  assented  thereto.20  The  offer  may  be  one  in  which 
a  consideration  is  apportioned  to  certain  of  the  acts  to  be  done  by 
the  offeree,  but  which  can  not  be  performed  unless  the  offeree  also 
performs  one  or  more  acts  for  which  no  consideration  is  appor- 
tioned, but  are  necessary  for  the  performance  of  the  contract  as  a 
whole.  If  A  promises  to  permit  B  to  mine  coal  on  A's  land  if  B 
wishes  to,  in  consideration  of  which  B  is  to  pay  to  A  a  certain 
amount  for  each  ton  which  is  mined,  but  B  does  not  undertake  to 
mine  any  coal,  it  is  held  that  B's  act  in  laying  a  track  and  in  mak- 
ing preparations  to  mine  coal  at  a  considerable  expense,  amounts 
to  an  acceptance  so  that  A  can  not  thereafter  revoke  such  offer.11 
If  A  promises  to  pay  a  commission  to  B,  as  exclusive  agent,  if  B 
sells  certain  land  for  A,  and  B  does  not  promise  to  sell  such  land 
or  to  do  anything  thereto,  it  has  been  held  that  after  B  has 
expended  time  and  energy  in  attempting  to  find  a  purchaser,  A  can 
not  revoke  such  offer.22  The  broker  has  been  allowed  to  recover 
his  commission,  although  he  did  not  obtain  a  purchaser  until  after 
notice  of  revocation.21 


19  Christie  v.  Patton,  148  Ala.  824, 
42  So.  614. 

20  Christie  v.  Patton,  148  Ala.  324, 
42  So.  614. 

21 Pratt  Consolidated  Coal  Co.  v. 
Short,  191  Ala.  378,  68  So.  63. 

22  Arkansas.  Bluthental  v.  Bridges, 
91  Ark.  212,  24  L.  R.  A.  (N.S.)  279, 
120  S.  W.  974. 

Kansas.  Braniff  v.  Baier,  101  Kan. 
117,  L.  R.  A.  1917E,  1036,  165  Pac 
816. 

Michigan.  Axe  v.  Tolbert,  179  Mich. 
556,  146  N.  W.  418. 


Mississippi.  Sunflower  Bank  v.  Pitts, 
108  Miss.  380,  66  So.  810. 

Oklahoma.  Cloe  v.  Rogers,  31  Okla. 
255,  38  L.  R.  A.  (N.S.)  366,  121  Pac. 
201. 

Wisconsin.  John  E.  DeWolf  Co. 
v.  Harvey,  161  Wis.  535,  154  N.  W. 
988. 

2*  Bluthental  v.  Bridges,  91  Ark.  212, 
24  L.  R.  A.  (N.S.)  279,  120  S.  W. 
974;  Braniff  v.  Baier,  101  Kan.  117, 
L.  R.  A.  1917E,  1036,  165  Pac.  816; 
John  E.  DeWolf  Co.  v.  Harvey,  161 
Wis.  535,  154  N.  W.  988. 
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In  general  it  may  be  said  that  with  little  regard  to  abstract 
theory,  the  courts  have  generally  assumed  that  such  offers  are 
irrevocable  after  performance  had  begun,  in  accordance  with  the 
terms  of  the  offer.24  B  sold  a  patent  to  A,  and  as  part  of  such 
contract  B  agreed  not  to  compete  with  A,' and  to  disclose  to  A  any 
improvements  in  such  patent  which  he  might  make ;  but  B  did  not 
covenant  to  attempt  to  make  any  improvements.  Subsequently  A 
promised  to  compensate  B  for  his  services  if  he  would  invent  and 
perfect  a  certain  specified  improvement.  B  began  such  work  and 
perfected  such  improvement,  but  refused  to  transfer  such  invention 
to  A.  A  sued  for  specific  performance  and  injunction.  It  was  held 
that  A's  promise  became  binding  on  A  as  soon  as  B  began  work; 
and  that  accordingly  B  was  bound  to  transfer  to  A  any  invention 
which  he  might  make.28  It  is  said  the  offer  which  by  its  terms 
requires  the  offeree  to  do  certain  acts  in  performance  of  the  con- 
tract, may  be  accepted  by  the  offeree's  beginning  such  performance 
if  such  acts  of  the  offeree  are  communicated  to  the  offeror.21 
Whether  the  offeror  must  know  that  such  performance  has  begun, 
is  discussed  elsewhere.21 


§  131.  Illustrations  of  revocation  of  offer  to  be  accepted  by 
doing  act.  The  following  cases  illustrate  the  attitude  of  the  courts 
towards  attempted  revocation  of  an  offer  to  be  accepted  by  the 
performance  of  a  series  of  acts  or  by  a  continuous  act.    If  A  sub- 


s' Alabama.  Pratt  Consolidated  Coal 
Co.  v.  Short,  191  Ala.  378,  68  So.  63. 

California.  Los  Angeles  Traction  Co. 
t.  Wilshire,  135  Cal.  654,  67  Pac.  1086. 

District  of  Columbia.  Minton  v.  F.  G. 
8mith  Piano  Co.,  36  D.  C.  App.  137, 
33  L.  R.  A.   (N.S.)   305. 

Indian  Territory.  Doherty  v.  Arkan- 
sas A  Oklahoma  Ry.,  5  Ind.  Terr.  537, 
82  S.  W.  899  [reversed  on  another 
ground,  Doherty  v.  Arkansas  &  Okla- 
homa Ry.,  142  Fed.  104,  73  C.  C.  A 
328]. 

Iowa.  Hankins  v.  Young,  174  la. 
383,  156  N.  W.  380. 

Kansas.  Elkins  y.  Board  of  Commis- 
sioners, 86  Kan.  305,  46  L.  R.  A.  (N.S.) 
662,  120  Pac.  542;  Braniff  v.  Baier, 
101  Kan.  117,  L.  R.  A.  1917E,  1036, 
165  Pac  816. 


Massachusetts.  Martin  v.  Meles,  179 
Mass.  114,  60  N.  E.  397. 

Minnesota.  Mooney  v.  Daily  News 
Co.,  116  Minn.  212,  37  L.  R.  A.  (N.S.) 
183,  133  N.  W.  573. 

Pennsylvania.  In  re  Converse's 
Estate,  240  Pa.  St.  458,  87  Atl.  849. 

Wisconsin.  Zwolanek  v.  Baker  Mfg. 
Co.,    150    Wis.    517,    137    K    W.    769. 

See  also,  Underwood  Typewriter  Co. 
v.  Century  Realty  Co.,  220  Mo.  522,  119 
S.  W.  400. 

ISA.  B.  Dick  Co.  v.  Fuller,  213  Fed. 
98. 

M  Franklin  v.  Tuckerman,  68  la.  572, 
27  N.  W.  759;  Hankins  v.  Young,  174 
la,  383,  156  N.  W.  380. 

27  See  §§  154  et  seq. 
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scribes  to  a  railway  and  such  subscription  is  made  payable  when 
such  railway  is  constructed  to  a  certain  point,  it  is  said  that  begin- 
ning such  work  is  &n  acceptance  of  such  offer  so  that  A  can  not 
revoke  thereafter.1  On  error  this  judgment  was  reversed  on  the 
theory  that  the  railway 'had  demanded  certain  total  amount  sub- 
scriptions, satisfactory  provision  for  the  payment  thereof  and  satis- 
factory provision  for  paying  certain  damages,  before  it  would 
extend  its  line;  and  that  A  had  revoked  his  subscription  to  the 
fund  before  the  other  arrangements  were  completed ;  and  that  the 
act  of  the  railway  in  beginning  to  extend  its  line  before  all  of  such 
arrangements  were  completed,  could  not  be  regarded  as  an  accept- 
ance.2 A  made  an  offer  which  was  construed  as  a  promise  to  pay 
ten  thousand  dollars  for  a  charitable  purpose  on  consideration  that 
others  would  subscribe  one  hundred  ninety  thousand  dollars.  Sev- 
eral persons  subscribed  an  aggregate  of  fourteen  thousand  dollars 
before  A  died.  It  was  said  that  A  could  withdraw  at  any  time 
before  performance  was  begun  by  the  promisee,1  but  not  afterwards.4 
This  principle  has  been  applied  in  some  cases  where  it  would 
seem  that  the  prescribed  act  was  single  and  entire  and  not  con- 
tinuous; and  the  offeree's  attempts  to  perform  have  been  treated 
as  partial  performance.  A  promise  to  consent  to  an  assignment  of 
a  lease  to  an  acceptable  assignee  has  been  construed  as  an  offer, 
to  be  accepted  by  the  act  of  expending  time  and  money,  and 
thereby  securing  an  "acceptable"  assignee.8  The  courts  always 
construe  an  offer  as  calling  for  an  acceptance  by  a  counterpromise, 
wherever  such  construction  is  permissible ;  and  sometimes,  it  would 
seem,  where  it  is  not  permissible.8  Some  of  these  cases  have  been 
solved  by  saying  that,  notwithstanding  the  words  of  the  offer,  the 
offer  was  really  one  which  might  be  accepted  by  the  counter-prom- 
ise of  the  offeree,  and  that  commencement  of  performance  by  the 


1  Doherty  v.  Arkansas  &  Oklahoma 
Ry.,  6  Ind.  Terr.  537,  82  S.  W.  899 
[reversed,  Doherty  v.  Arkansas  & 
Oklahoma  Ry.,  142  Fed.  104,  73  C.  C. 
A.  328]. 

The  railway  company  is  not  usually 
bound,  however,  to  complete  its  line. 
Ben  tier  v.  Cincinnati,  Covington  &  Er- 
langer  Railway  Co.,  180  Ky.  497,  L.  R. 
A.  1918E,  315,  203  S.  W.  199. 

2  Doherty  v.  Arkansas  &  Oklahoma 
Ry.,  142  Fed.  104,  73  C.  C.  A.  328 
[reversing    Doherty    v,    Arkansas    & 


Oklahoma  Ry.,  5  Ind.  Terr.  537,  82  S. 
W.  899]. 

•  Misprinted  "promiser." 

4  In  re  Converse's  Estate,  240  Pa.  St. 
458,  87  Atl.  849  [citing  Addison  on 
Contracts,  26;  Hare  on  Contracts,  304, 
309,  310;  Pollock  on  Contracts,  12, 
note  m]. 

8  Underwood  Typewriter  Co.  v.  Realty 
Co.,  220  Mo.  522,  119  S.  W.  400  [see 
dissenting   opinion,   however]. 

6  See  |188.  ' 
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offeree  was  in  effect  the  making  of  such  counter-promise.7  A  gave 
a  note  payable  thirty  days  after  the  payee,  a  traction  company, 
should  complete  its  double  track  to  a  specified  point.  Subsequently 
the  traction  company  obtained  a  franchise  for  laying  such  track 
from  the  city  and  paid  the  city  therefor;  and  began  the  construc- 
tion of  such  track.  Before  the  track  was  laid  to  the  point  named 
in  the  subscription,  A  revoked  such  offer.  It  was  held  that  the 
offer  could  not  be  revoked,  on  the  theory  that  when  the  traction 
company  had  bid  for  the  franchise  and  paid  therefor,  "the  prom- 
ised consideration  had  been  partly  performed  and  the  contract  had 
taken  on  a  bilateral  character."1  There  is  nothing  in  the  terms  of 
the  subscription  to  indicate  that  the  traction  company  had  incurred 
any  liability  if  it  had  determined  to  abandon  the  construction  of 
the  track;  and  had  released  A  from  his  subscription.  Where  the 
prescribed  acts  have  been  performed,  the  theory  that  the  offer  is 
really  bilateral,  probably  does  no  harm,  although  it  may  not  express 
the  real  intention  of  the  parties  at  the  outset.'  It  has  been  sug- 
gested that  the  offeree  may  accept  by  promise  or  by  act  at  his 
election.10  In  a  contract  in  which  A  agreed  to  sell  for  B  a  certain 
number  of  bonds  within  a  certain  time  after  B  should  put  such 
bonds  into  A's  hands,  unless  prevented  by  some  means  beyond  A's 
control,  and  A  agreed  to  pay  to  B  a  certain  sum  for  such  bonds, 
A  to  get  the  excess  if  any,  and  to  make  up  the  deficit  if  any,  it  was 
said  that  B  could  accept  by  promising  performance  in  a  reasonable 
time ;  by  beginning  performance  in  a  reasonable  time ;  or  by  com- 
pleting performance.  This  seems  to  be  obiter,  since  it  appears  that 
B  had  performed  in  full;  and  the  question  under  discussion  was 
whether  such  contract  was  to  be  regarded  as  an  oral  contract  or  a 
written  contract.11  If  a  number  of  persons  subscribed  to  a  fund  to 
be  used  in  paying  the  expense  of  litigation  to  protect  their  busi- 
ness against  one.  who  claims  that  they  are  making  use  of  his  patent, 
and  such  fund  is  to  be  paid  to  a  committee  which  is  to  undertake 
the  litigation,  it  is  said  that  if  such  offer  was  made  in  consideration 
of  the  promise  of  the  committee,  the  act  of  the  committee  in  receiv- 

7  Los   Angeles  Traction  Co.  v.  Wil-  iLos   Angeles  Traction   Co.  v.  Wil- 

shire,    135    Cal.    654,    67    Pac.    1086;  shire,  135  Cal.  654,  67  Pac.  1086. 

Plumb   v.   Campbell,    129    111.   101,    18  9  Plumb   v.   Campbell,    129   111.    101, 

N.  E.  790;  Martin  v.  Meles,  179  Mass.  18  N.  E.  790. 

114,  60  N.  E.  397;  American  Publish-  10  Plumb   v.   Campbell,   129  111.   101, 

nig  Engraving  Co.  v.  Walker,  87  Mo.  18  N.  E.  790. 

App.  503.  11  Plumb   v.   Campbell,   129  111.   101, 

18  N.  E.  790. 
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ing  the  subscriptions  and  undertaking  the  litigation,  amounted  to 
a  promise,  and  if  such  offer  was  to  be  accepted  by  the  act  of  the 
committee,  the  first  substantial  act  made  the  contract  complete. 
Accordingly  it  was  held  that  a  subscriber  could  not  avoid  liability 
by  paying  his  share  of  the  expenses  up  to  the  time  that  he  gave 
notice  that  he  had  revoked  his  offer.12  A  case  which  has  been  cited 
as  holding  that  such  offer  may  be  revoked  at  any  stage  of  per- 
formance of  the  prescribed  acts  short  of  complete  performance,18 
was  one  in  which  A  had  offered  a  reward  for  ' '  the  delivery  to  the 
sheriff  *  *  *  with  .evidence  to  convict"  certain  criminals.  B 
arrested  X,  but  did  not  produce  evidence  enough  to  have  X  bound 
over  to  the  grand  jury.  A  then  withdrew  the  offer  of  reward  and 
promised  to  pay  B  what  his  services  were  worth  if  he  would  pro- 
ceed to  ascertain  and  convict  the  criminals.  B  subsequently  secured 
the  arrest  and  conviction  of  X,  and  brought  suit  for  the  reward. 
It  was  held  that  B  could  not  recover  the  reward  offered;  but  that 
he  could  only  recover  the  reasonable  value  of  his  services.  The 
statement  of  fact  in  this  case  does  not  show  whether  B  accepted 
A's  proposition  to  withdraw  the  reward  and  pay  a  reasonable  com- 
pensation or  not.  As  it  does  not  appear  that  B  dissented,  and  as 
B  himself  offered  such  agreement  in  evidence,  it  seems  likely  that 
B  assented  to  such  proposition.  If  this  is  so,  this  case  is  not  an 
authority  .upon  A's  right  to  revoke.  The  principle  which  then 
would  be  involved  is  that  if  A  withdraws  with  B's  consent,  and 
promises  to  pay  a  reasonable  compensation,  B's  right  to  recover  is 
limited  to  such  amount.  If  A  offers  a  reward  for  the  arrest  of  a 
murderer,  together  with  information  leading  to  his  conviction,  and 
B  causes  the  arrest  of  such  murderer  and  gives  information  which 
eventually  leads  to  conviction,  and  A  withdraws  such  offer  with 
B's  consent  after  such  performance,  but  before  conviction,  B  can 
recover  reasonable  compensation.14  The  principles  suggested  in  this 
discussion  do  not  apply  to  cases  of  lapse,  where  the  offeree  fails  to 
perform  the  stipulated  acts.18  If  an  offer  to  sell  land  is  by  its 
terms  to  be  accepted  only  by  making  certain  specified  payments 
therefor,  the  fact  that  the  vendee  makes  some  of  the  payments,  is 
not  such  acceptance  as  turns  the  offer  into  a  contract  In  case  of 
subsequent  default,  the  offer  lapses.11 

12  Martin   v.  Melee,   179  Mass.   114,         14  Bronnenberg  v.  Coburn,   110  Ind. 
60  N.  E.  397.  109,  11  N.  E.  29. 

13  Biggero  v.  Owen,  79  Ga.  658,  5  S.         is  See  §  140. 

E.  193.  WVerstine   v.   Yeaney,   210   ftu  St. 
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"While  there  was  a  promise  to  pay,  the  court  construed  this  as  an 
option  to  pay  or  to  give  up  rights  in  the  land.17 

Nor  do  these  principles  apply  where  the  offer  called  for  an 
acceptance  by  a  counter-promise;  and  the  offeree  has  tried  to  sub- 
stitute performance  by  acts  done  without  the  knowledge  of  the 
offeror.11 

§132.  What  constitutes  revocation— Revocation  by  words.    No 

particular  form  of  revocation  is  necessary.  It  is  sufficient  if  the 
entire  communication  shows  unequivocally  to  the  offeree  that  the 
offeror  does  not  regard  himself  as  bound  by  his  offer  any  longer.1 
Submission  of  a  modification  of  an  offer  operates  as  a  revocation  of 
the  original  offer  if  such  offer  has  been  made  to  a  specific  offeree.2 
A  request  to  cancel  an  order  for  goods,3  or  a  statement  by  the 
prospective  buyer  that  he  finds  that  he  does  not  need  the  goods  and 
that  he  desires  to  have  the  order  cancelled,4  operate  as  a  revocation. 
While  no  particular  form  of  revocation  is  required,  the  offeror  must 
make  clear  to  the  offeree  his  intention  to  revoke.1  A  suggestion  on 
the  part  of  the  offeror  that  the  performance  of  the  contract  be 
delayed,  is  not  equivalent  to  a  revocation  of  the  offer.1  A  request 
by  the  buyer  for  delay  in  shipment  of  goods  is  not  a  revocation  of 
a  prior  offer.7  A  statement  by  one  who  has  ordered  certain  goods, 
that  he  will  not  accept  them  unless  they  conform  to  a  specified  test, 
is  said  not  to  amount  to  a  revocation  of  such  order.1  A  repudiation 
of  certain  voidable  collateral  liabilities  does  not  amount  to  revoca- 
tion of  an  offer.* 

If  a  reward  is  offered  to  the  general  public  in  two  different 
places  in  different  terms,  neither  of  such  offers  is  a  revocation  of 
the  other.11 


iTVerstine  v.  Yeaney,  210  Pa.  St. 
109,  59  Atl.  689. 

*•  Curtis  ▼.  American  Case-Register 
Co.,  38  D.  C.  App.  115.  See  §§167 
et  seq. 

IStroock  Plush  Co.  v.  New  England 
Cotton  Yarn  Co.,  213  Mass.  354,  100 
N.  E.  617;  J.  L.  Owens  Co.  v.  Bemis, 
22  N.  D.  159,  133  N.  W.  69. 

ZStroock  Plush  Co.  v.  New  England 
Cotton  Yarn  Co.,  213  Mass.  354,  100 
N.  E.  617. 

%  J.  L.  Owens  Co.  v.  Bemis,  22  N  ,D. 
159,  133  N.  W.  69. 

*  Curtis  v.  Register  Co.,  38  D.  C. 
App.  116. 


8  Wichita  Union  Terminal  Ry.  Co. 
v.  Kansas  City,  Mexico  ft  Orient  R.  Co., 
100  Kan.  83,  163  Pac.  1067;  Outcault 
Advertising  Co.  v.  Buell,  71  Or.  52,  141 
Pac.  1020;  Victor  Safe  ft  Lock  Co.  v. 
O'Neil,  48  Wash.  176,  93  Pac.  214. 

I  Outcault  Advertising  Co.  v.  Buell, 
71  Or.  52,  141  Pac.  1020. 

7  Newton  v.  Bayless  Fruit  Co.,  155 
Ky.  440,  159  S.  W.  968. 

•  Victor  Safe  ft  Lock  Co.  v.  O'Neil, 
48  Wash.  176,  93  Pac.  214. 

■  Wichita  Union  Terminal  Ry.  Co.  v. 
Kansas  City,  M.  ft  O.  R.  Co.,  100  Kan. 
83,  163  Pac.  1067. 

lOHoggard  v.  Dickerson,  180  Mo. 
App.  70,  165  S.  W.  1135. 
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§  133.  Revocation  by  acts.  An  offer  may  be  withdrawn  before 
acceptance  by  acts  of  the  offeror,  inconsistent  with  the  continued 
existence  of  the  offer,  and  properly  brought  to  the  knowledge  of 
the  offeree.1  A  common  example  of  such  revocation  is  found  in 
offers  of  sale,  where  the  offeror  sells  the  property  in  question  to 
another  person  before  the  offer  is  accepted,  and  the  offeree  receives 
due  notice  of  such  sale  before  acceptance.2  Thus  A  offered  to  B  to 
sell  a  mortgage  for  less  than  the  amount  due.  Before  definite 
acceptance  A  notified  B  that  he  had  sold  the  mortgage  to  a  third 
person.  This  was  equivalent  to  a  withdrawal  of  the  offer.1  If  such 
notice  is  given  by  the  offeror  or  his  agent  to  the  offeree  or  his 
agent,  it  is  as  clear  and  unequivocal  a  revocation  as  could  be  made 
by  any  form  of  words.  If  the  offeree's  knowledge  is  received 
through  third  persons,  a  different  and  more  difficult  question 
arises,  which  is  discussed  elsewhere.4 

§  134.  Necessity  of  communicating  revocation— Offer  to  specific 
individual.  Revocation  of  an  offer  which  has  been  made  to  some 
specific  individual  must,  in  the  absence  of  statute,  be  communicated 
to  the  offeree  before  the  offeree  has  accepted  such  offer,  in  order 
that  such  revocation  may  have  any  legal  effect.1  A  revocation  sent 
by  mail  or  telegraph  is  ineffectual  as  a  general  rule,  until  received 


1  England.  Dickinson  v.  Dodds,  2 
Ch.  Div.  463. 

Arkansas.  Baucum  v.  Waters,  125 
Ark.  305,  188  S.  W.  802. 

Illinois.  Lannon  v.  Jordan,  56  111. 
206. 

Michigan.  Wardell  v.  Williams,  62 
Mich.  50,  4  Am.  St.  Rep.  814,  28  N. 
W.  796. 

Minnesota.  Stensgaard  v.  Smith,  43 
Minn.  11,  19  Am.  St.  Rep.  2Q5,  44  N. 
W.  669. 

Ohio.  Longworth  v.  Mitchell,  26  O. 
S.  334. 

*  England.  Dickinson  v.  Dodds,  2  Ch. 
Div.  463. 

Arkansas.  Baucum  v.  Waters,  125 
Ark.  305,  188  S.  W.  802. 

Maryland.  Coleman  v  Applegarth, 
68  Md.  21,  6  Am.  St.  Rep.  417,  11  Atl. 
284. 

Minnesota.  Stensgaard  v.  Smith,  43 
Minn.  11,  19  Am.  St.  Rep.  205,  44  N. 
W.  669. 


Lipscomb  v.  Adams,  193 
Mo.  530,  91  S.  W.  1046. 

Ohio.  Longworth  v.  Mitchell,  26  O. 
S.  334. 

Wyoming.  Frank  v.  Stratford-Hand- 
cock,  13  Wyom.  37,  110  Am.  St.  Rep. 
963,  67  L.  R.  A.  571,  77  Pac.  134.  What 
amounts  to  due  notice  of  such  sale  is 
discussed  subsequently.    See  §§  133, 135. 

•  Thurber  v.  Smith,  25  R.  I.  60,  54 
Atl.  790. 

4  See  §§  134,  136. 

f  England.  Henthorne  v.  Fraser 
(1892),  2  Ch.  27. 

United  States.  Patrick  v.  Bowman, 
149  U.  S.  411,  37  L.  ed.  790. 

Arkansas.  Kempner  v.  Cohn,  47 
Ark.  519,  68  Am.  Rep.  775,  1  S.  W. 
869;  Main  v.  Tracy,  86  Ark.  27,  109 
S.  W.  1016. 

Indiana.  Sullivan  v.  Phillips,  178 
Ind.  164,  98  N.  E.  868. 

Maryland.  Wheat  v.  Cross,  31  Md. 
99,  1  Am.  Rep.  28. 
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by  the  offeree.2  Under  the  provisions  of  some  statutes,  however, 
an  offer  is  revoked  as  soon  as  the  notice  of  such  revocation  is 
deposited  in  the  postoffice.1  If  an  agreement  between  A  and  B 
reserves  to  B  the  right  to  " reconsider"  for  a  certain  time,  B  must 
communicate  notice  of  his  intention  to  withdraw  from  such  agree- 
ment, to  A  within  the  time  thus  limited  in  order  to  be  operative.4 
A  property  owner  may  not  revoke  an  offer  to  pay  a  commission  for 
effecting  a  sale  of  such  property  by  selling  the  property  to  a  third 
person  without  notice  to  the  broker.1 

§  135.  Offer  to  general  public.  If  an  offer  has  been  made  to 
the  general  public,  as  by  advertisement,  such  offer  may  be  revoked 
by  a  similar  advertisement,  even  if  such  revocation  does  not  come 
to  the  knowledge  of  one  who  accepts  such  offer  after  such  revoca- 
tion has  been  published ; f  or  by  other  equally  public  means ; 2  as 
well  as  by  actually  communicating  notice  of  such  revocation  to 
some  specific  person  in  order  to  revoke  such  offer  as  to  him.  In 
offers  of  this  sort,  it  is  impracticable  to  give  actual  notice  to  every 
person  who  may  have  read  the  original  offer,  since  the  offeror  has 
no  means  of  knowing  to  whom  to  give  such  notice  of  revocation. 
Accordingly,  the  courts  must  either  hold  that  such  revocation  is 
sufficient  if  it  is  given  the  same  publicity  as  the  original  offer,  or 
else  they  must  hold  that  for  practical  purposes  such  an  offer  is  irre- 
vocable, although  it  is  not  for  value  and  is  not  under  seal,  while 
this  rule  is  said  to  be  "a  rather  strong  piece  of  judicial  legisla- 
tion." * 

§  136.  To  whom  notice  of  revocation  may  be  given.  It  is  no 
more  judicial  legislation  than  any  of  the  other  common-law  rules 
on  the  subject  of  offer  and  acceptance  which  the  courts  have  built 


Massachusetts.  Braner  v.  Shaw,  168 
Mass.  198,  60  Am.  St.  Rep.  387,  46  N. 
E.  617. 

North  Dakota.  Starke  v.  Springgate, 
—  N.  D.  — ,  L.  R.  A.  1918D,  728,  167 
N.  W.  221. 

Washington.  Malloy  ▼.  Drumheller, 
68  Wash.  106,  122  Pac.  1005. 

Wisconsin.  Hodges  v.  Nalty,  113  Wis. 
667,  89  N.  W.  535. 

2  See  |198. 

t  Watter*  jr,  Lincoln,  29  S,  D.  98, 185 
N.  W.  712. 


4  Farmers'  Handy  Wagon  Co.  v. 
Newcomb,  192  Mich.  634,  159  N.  W. 
152. 

SStarks  v.  Springgate,  —  N.  D.  — , 
L.  R.  A.  1918D,  728,  167  N.  W.  221. 

IShney  v.  United  States,  92  U.  S. 
73,  23  L.  ed.  697. 

2  Sullivan  v.  Phillips,  178  Ind.  164, 
98  N.  E.  868. 

3  Pollock  on  Contracts  (Williston's 
edition,  p.  23). 


§  136  Page  on  Contracts  206 

up  without  either  help  or  hindrance  of  legislation.  The  rule  requir- 
ing actual  communication  of  revocation  has  always  been  limited  in 
its  actual  application  to  cases  of  offers  to  individual  offerees; 
although  the  courts  have  frequently  laid  it  down  in  broad  terms 
without  so  limiting  it. 

Notice  of  revocation  may  be  communicated  to  an  authorized 
agent  of  the  offeree.1  Notice  of  revocation  of  a  gratuitous  subscrip- 
tion may  be  communicated  to  the  person  who  has  the  custody  of 
such  paper  and  who  has  secured  the  subscriptions  on  behalf  of  the 
offeree.2  Notice  of  revocation  must,  however,  be  given  to  one  who 
represented  the  offeree  in  receiving  such  notice.3  If  A  has  sub- 
scribed to  a  fund  for  building  a  church,  and  by  reason  of  a  quarrel 
within  the  church,  A  decides  to  revoke  his  offer,  such  a  revocation 
is  inoperative  if  it  is  communicated  only  to  the  priest  of  such 
church  who,  together  with  A,  constitute  the  dissenting  minority 
on  the  building  committee.4 

It  has  been  said  that  it  is  not  necessary  that  express  notice  of 
revocation  effected  by  acts  should  be  given  by  the  offeror,  if  the 
offeree  learns  it  from  other  sources.8  This  principle  was  not  involv- 
ed in  the  cases  in  which  it  was  announced.  In  one,0  A  made  an 
offer  to  B  to  sell  certain  land,  and  A  promised  to  keep  the  offer 
open  for  a  certain  space  of  time.  During  such  period,  A  entered 
into  a  contract  with  X,  whereby  A  agreed  to  sell  such  land  to  X. 
That  X  knew  of  A's  offer  to  B  was  assumed  as  a  fact  in  the  case. 
B  heard  of  A's  negotiations  with  X,  but  it  was  not  shown  how  B's 
informant  learned  such  facts,  or  what  relation  he  bore  to  A  or 
to  B.  B  then  attempted  to  accept  A's  offer,  and  sued  for  specific 
performance.  The  court  placed  its  decision  on  the  ground  that 
B's  knowledge  of  A's  contract  with  X  operated  as  a  revocation 
of  A's  offer  to  B  and  declined  to  discuss  the  other  ground  on  which 
the  case  might  have  been  decided:  namely  that  since  X  made  the 
first  contract  with  A.  B  could  not  have  specific  performance,  what- 
ever his  remedies  might  be  at  law.  In  another  case,7  A  gave  a 
written  option  for  value  to  B  upon  certain  realty.    A  then  extended 

1  American  Life  Ins.  Co.  v.  Melcher,  I  Dickinson  v.  Dodds,  2  Ch.  Div.  463; 

132  Ta.  324,  109  N.  W.  805.  Coleman  v.  Applegarth,  68  Md.  21,  6 

*  American  Life  Ins.  Co.  v.  Melcher,  Am.  St.  Rep.  417,  11  Atl.  284." 

132  la.  324,  109  N.  W.  805.  •Dickinson  v.  Dodds,  2  Ch.  Div.  463. 

3  Hodges  v.  Nalty,  113  Wis.  567,  89  7  Coleman  v.  Applegarth,  68  Md.  21, 
N.  W.  535.    .  6  Am.  St.  Rep.  417,  11  Atl.  284. 

4  Hodges  v.  Nalty,  113  Wis.  567,  89 
N.  W.  535. 
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the  time  of  such  option  orally  and  without  consideration.  During 
the  period  of  such  oral  extension,  A  sold  to  X.  B  knew  of  such 
sale,  and  thereupon,  B  tried  to  accept  A's  offer  and  to  enforce 
specific  performance  against  A  and  X.^  While  the  court  spoke  of 
B's  knowledge  of  A's  sale  to  X  as  operating  as  a  revocation  of  A's 
offer,  B  could  not  have  enforced  such  contract  if  A  had  not  sold 
to  X  and  had  not  attempted  to  revoke  such  offer ;  since  the  written 
offer  had  lapsed,  and  oral  evidence  of  an  extension  of  such  offer 
could  not  be  used  under  the  statute  of  frauds.1  The  result  in  each 
of  these  cases  would  therefore  have  been  the  same  if  the  court  had 
held  that  the  offer  was  not  revoked. 

The  relation  of  the  parties  to  the  transaction  would  be  material 
in  such  cases.  If  the  offeror  or  his  authorized  agents  gives  notice 
to  the  offeree  or  to  his  authorized  agent,  of  acts  of  the  offeror 
which  are  inconsistent  with  the  continued  existence  of  the  offer,  such 
notice  would  be  as  effectual  a  method  of  communicating  revocation 
of  the  offer  as  could  be  employed,  even  if  the  offeror  did  not 
say  in  express  terms  that  he  revoked  the  offer.  If  the  offeree,  on 
the  other  hand,  hears  a  rumor  to  the  effect  that  the  offeror  has 
done,  or  intends  to  do,  some  act  which  is  inconsistent  with  the  con- 
tinued existence  of  the  offer,  and  such  rumor  comes  to  him  from 
third  persons  who  are  neither  parties  to  the  contract,  nor  agents 
of  the  parties,  no  legal  principle  would  seem  to  require  the  offeree 
to  investigate  such  rumor,  or  to  be  affected  thereby  as  with  official 
notice  of  revocation.  The  intermediate  case  is  the  doubtful  one. 
The  offeree  may  receive  information  that  an  act  has  been  done  by 
the  offeror  which  is  inconsistent  with  the  continued  existence  of 
the  offer ;  and  he  may  receive  it  in  such  a  way  that  he  knows  that 
it  is  true.  It  might  be  contended  that  such  knowledge  should 
supply  the  want  of  notice ;  and  on  the  other  hand,  it  might  be  con- 
tended that  an  offer  can  be  revoked  only  by  the  offeror  and  not  by 
third  persons.  Such  analogies  as  we  have  in  the  topic  of  mistake 
would  forbid  the  offeree  from  accepting  an  offer  which  he  knew 
that  the  offeror  had  withdrawn ;  and  from  taking  advantage  of  the 
fact  that  the  offeror  had  forgotten  to  give  formal  notice  of  such 
revocation. 

§137.  Bejection  of  offer — What  constitutes.  Words  or  con- 
duct, communicated  properly  to  the  offeror,  which  show  that  the 
offeree   intends   not   to   accept   the   offer   amount  to   a   rejection 

•  See  §§1333  et  seq. 
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thereof.1  A  so-called  acceptance  which  varies  materially  from  the 
offer,  is  a  rejection  thereof  in  legal  effect.2  Knocking  down  prop- 
erty at  an  auction  to  a  higher  bidder,3  or  adjourning  the  sale  with- 
out  accepting  a  bid,4  is  in  each  case  a  rejection  of  the  unaccepted 
bid. 

§  138.  Rejection  of  offer— Effect.  An  offer,  when  once  rejected, 
loses  its  legal  force  and  can  not  be  accepted  thereafter  so  as  to 
create  a  binding  agreement,1  unless  it  is  renewed  after  the  rejection 
by  the  original  offeror.  No  revocation  of  the  offer  is  therefore 
necessary  to  prevent  its  subsequent  acceptance  after  it  has  once 
been  rejected.  Since  a  counter-offer  is  equivalent  to  a  rejection  of 
the  original  offer,2  a  counter-offer  operates  as  a  rejection,  so  that 
the  original  offeree  can  not  accept  the  original  offer  so  as  to  make 


1  Massachusetts.  Kehlor  Flour  Mills 
Co.  v.  Linden,  230  Mass.  119,  119  N.  E. 
698. 

Minnesota.  Kull  v.  Wilson,  137  Minn. 
127,  162  N.  W.  1072. 

Missouri.  Anderson  v.  Hall,  273  Mo. 
307,  202  S.  W.  539. 

Rhode  Island.  Freeman  v.  Poole,  37 
R.  I.  489,  93  Atl.  786. 

Washington.  John  v.  McClaine,  97 
Wash.  95,  165  Pac.  1060. 

See  on  question,  Must  the  Rejection 
of  Offer  be  Communicated  to  the 
Offeror,  by  Clarence  D.  Ashley,  12  Yale 
Law  Journal,  419. 

2  See  §  184. 

3  Freeman  v.  Poole,  37  R.  I.  489,  93 
Atl.  786. 

4  Blossom  v.  R.  R.  Co.,  70  U.  S. 
(3  Wall)  196,  18  L.  ed.  43;  Donald- 
son y.  Kerr,  6  Pa.  St.  486. 

1  England.  Sheffield  Canal  Co.  v. 
Sheffield  &  Rotherham  Ry.  Co.,  3  Eng. 
Ry.  &  Canal  Cas.  121 ;  Hyde  v.  Wrench, 
3  Beav.  334. 

United  States.  National  Bank  v. 
Hall,  101  U.  S.  50,  25  L.  ed.  822; 
Minneapolis  &  St.  Louis  R.  R.  Co.  v. 
Columbus  Rolling  Mill  Co.,  119  U.  S. 
149,  30  L.  ed.  376;  Ortman  v.  Weaver, 
11  Fed.  358;  Arthur  v.  Gordon,  37  Fed. 


558;  Pope  v.  Hoopes,  90  Fed.  451,  33 
C.  C.  A.  595. 

Arkansas.  Zearing  v.  Crawford,  Mc- 
Gregor &  Camby  Co.,  102  Ark.  575,  145 
S.  W.  226 

California.  Niles  v.  Hancock,  140 
Cal.  157,  73  Pac.  840;  McRae  v.  Rosa, 
170  Cal.  74,  148  Pac.  215. 

Iowa.  Clay  v.  Ricketts,  66  la.  362, 
23  N.  W.  755. 

Kansa8.Richardson  v.  Lenhard,  48 
Kan.  629,  29  Pac.  1076. 

Kentucky.  Haynes  v.  Wilson  (Ky.), 
55  S.  W.  209;  Davis  v.  Parish,  Litt. 
Sel.  Cases  (Ky.)  153;  Shaw  v.  Ingram- 
Day  Lumber  Co.,  152  Ky.  329,  L.  R.  A. 
1915D,  145,  153  S.  W.  431. 

Michigan.  Eggleston  v.  Wagner,  46 
Mich.  610,  10  N.  W.  37. 

Minnesota.  Lewis  v.  Johnson,  123 
Minn.  409,  L.  R.  A.  1915D,  150,  143 
N.  W.  1127. 

Montana.  Glenn  v.  S.  Birch  &  Sons 
Construction  Co.,  52  Mont.  414,  158 
Pac.  834. 

Pennsylvania.  Henry  v.  Black,  218 
Pa.  St.  620,  63  Atl.  250. 

Washington.  Cook  v.  Story,  89  Wash. 
109,  154  Pac.  147. 

1  See  S  184. 
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a  valid  contract  after  his  counter-offer  has  in  turn  been  rejected.1 
If  a  written  offer  is  rejected,  it  ceases  to  exist,  and  if  an  oral 
acceptance  is  thereafter  accepted  in  turn  by  the  original  offeror, 
such  contract  is  oral  and  not  a  written  contract  within  the  mean- 
ing of  the  statute  of  frauds.4  A  subsequent  written  contract 
between  the  same  parties  concerning  the  same  subject-matter  ter- 
minates a  prior  oral  offer.1 

A  subsequent  proposition  by  the  offeree  may  show  that  it  is  not 
intended  as  a  rejection  of  the  offer.  If  a  corporation  delivers  a 
written  copy  of  a  resolution  passed  by  its  board  of  directors  as  a 
memorandum  under  the  statute  of  frauds,  of  an  oral  contract,  the 
fact  that  the  adversary  party  requests  the  passage  of  another  reso- 
lution to  cure  possible  technical  objections  to  the  original  resolution 
is  not  a  rejection  of  such  offer.8 

On  the  other  hand,  subsequent  acts  on  the  part  of  the  offeree 
should  not  be  treated  as  an  acceptance,  by  him,  of  an  offer  which 
he  has  already  rejected  unless  such  intention  on  his  part  is  clear. 
If  a  tender  of  a  check  as  payment  in  full  is  rejected,  the  subsequent 
acceptance  of  the  same  check  when  tendered  in  such  a  way  as  not 
to  amount  to  an  offer  of  settlement  in  full,  can  not  be  regarded  as 
an  acceptance  of  the  original  offer.7 

No  contract,  of  course,  exists,  if  the  offer  is  rejected.1 

§  139.  Lapse  of  offer  by  expiration  of  time — Time  not  fixed  by 
offer.  An  offer  once  made  is  not  to  be  regarded  as  open  for  accept- 
ance indefinitely.  Whether  it  remains  open  for  any  length  of  time 
and  if  so,  for  how  long,  depends  on  the  following  considerations: 


3  England.  Hyde  v.  Wrench,  3  Beav. 
334. 

United  States.  Minneapolis  &  St. 
Louis  R.  R.  v.  Columbus  Rolling  Mill, 
119  U.  8.  149,  30  L.  ed.  376. 

California.  Niles  v.  Hancock,  140 
Cal.  167,  73  Pac.  840. 

Kentucky.  Shaw  v.  Ingram-Day 
Lumber  Co.,  152  Ky.  329,  L.  R.  A. 
1915D,  145,  153  S.  W.  431. 

Minnesota.  Lewis  v.  Johnson,  123 
Minn.  409,1  L.  R.  A.  1915D,  150,  143 
N.  W.  1127. 

Missouri.  Egger  v.  Nesbitt,  122  Mo. 
667,  43  Am.  St.  Rep.  596,  27  S.  W. 
385. 

Montana.    Glenn  v.  S.  Birch  &  Sons 


Construction   Co.,   52   Mont.   414,    158 
Pac.  834. 

Pennsylvania.  Henry  v.  Black,  213 
Pa.  St.  620,  63  Atl.  250. 

4  Sprague  v.  Hosie,  155  Mich.  30, 
130  Am.  St.  Rep.  558,  19  L.  R.  A. 
(N.S.)  874,  118  N.  W.  497. 

SZearing  v.  Crawford,  102  Ark.  575, 
145  S.  W.  226. 

5  Western  Timber  Co.  v.  Kalama 
River  Lumber  Co.,  42  Wash.  620,  85 
Pac.  338. 

7  Sanders  v.  Wheel  Co.,  151  Ky.  257, 
151  S.  W.  674. 

•  J.  C.  LyBle  Milling  Co.  v.  Rumph 
—  Ark.  —  203  S.  W.  850;  Paramore  v. 
Campbell,  245  Mo.  287,  149  S.  W.  6. 
See  §  150. 
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(1)  The  circumstances  under  which  the  offer  is  made  may  indi- 
cate that  acceptance  must  be  made  at  once  if  at  all ; 1  as  where  the 
parties  are  in  personal  communication.2  In  such  cases  the  offer 
lapses  if  it  is  not  accepted  at  once. 

(2)  If  no  time  for  acceptance  is  fixed  by  the  terms  of  the  offer, 
and  the  circumstances  under  which  the  offer  was  made,  show  that 
it  was  the  understanding  of  the  parties  that  some  time  must  be 
given  for  acceptance,  an  acceptance,  if  made  within  a  reasonable 
time  and  before  revocation,  completes  the  contract,3  even  if  the 
offeror,  as  in  case  of  an  offer  of  a  reward,  has  placed  an  undis- 
closed limitation  of  such  offer  to  the  day  of  the  offer.4  A  delay  in 
acceptance  beyond  a  reasonable  time  causes  the  offer  to  lapse,  and 
a  subsequent  attempt  to  accept,  is  of  no  legal  effect.8  No  formal 
withdrawal  of  the  offer  is  necessary  if  it  remains  unaccepted  after 
a  reasonable  time.6  If  a  contract  is  to  take  effect  on  A's  approval, 
A  must  give  notice  of  his  approval  in  a  reasonable  time  to  make 
the  contract  valid.7 


1  Vincent  v.  Oil  Co.,  165  Pa.  St.  402, 
30  Atl.  991  (and  a  reasonable  time  to 
investigate  can  not  then  be  allowed). 

2John8ton  v.  Fessler,  7  Watts  (Pa.) 
48,  32  Am.  Dec.  738. 

'United  States.  Ryan  v.  United 
States,  136  U.  S.  68,  34  L.  ed.  447. 

Arkansas.  Kempner  v.  Cohn,  47  Ark. 
519,  58  Am.  Rep.  775,  1  S.  W.  869; 
Emerson  v.  Stevens  Grocer  Co.,  105 
Ark.  575,  151  S.  W.  1003. 

Iowa.  Gough  v,  Loomis,  123  la.  642, 
99  N.  W.  295~ 

Louisiana.  Riley  v.  Union  Sawmill 
Co.,  122  La.  863,  48  So.  304. 

Michigan.  South  Branch  Cheese  Co. 
v.  American  Butter  &  Cheese  Co.,  191 
Mich.  507,  158  N.  W.  158. 

4  Sullivan  v.  Phillips,  178  Ind.  164, 
98  N.  E.  868. 

B  United  States.  United  States  v.  P. 
J.  Carl  in  Construction  Co.,  224  Fed. 
859,  138  C.  C.  A.  449. 

Connecticut.  Peck-  v.  Edwards,  90 
Conn.  669,  98  Atl.  325;  Saraceno  v. 
Carrano,   92   Conn.   563,    103   Atl.    631. 

Iowa.  Ferrier  v.  Storer,  63  In.  484, 
50  Am.  St.  Rep.  752,  19  N.  W.  288. 

Illinois.  Koeffler  v.  Davidson,  66  111. 
App.  542. 


Louisiana.  Riley  v.  Union  Sawmill 
Co.,  122  La.  863,  48  So.  304;  Union 
Sawmill  Co.  v.  Mitchell,  122  La.  900, 
48  So.  317;  Harang  v.  Ragan,  134  La. 
201,  63  So.  875. 

Maine.  Mitchell  v.  Abbott,  86  Me. 
338,  41  Am.  St.  Rep.  559,  25  L.  R.  A. 
503,  29  Atl.  1118. 

Michigan.  Hawley  v.  Jelly,  25  Mich. 
•94. 

Minnesota.  Graff  v.  Buchanan,  46 
Minn.  254,  48  N.  W.  915;  Bowser  v. 
Fountain,  128  Minn.  198,  150  N.  W. 
795. 

Nebraska.  Omaha  Loan  &  Trust  Co. 
v.  Goodman,  62  Neb.  197,  86  N.  W. 
1082. 

New  Jersey.  McCracken  v.  Harned, 
66  N.  J.  L.  37,  48  Atl.  513. 

New  York.  Chicago  &  Great  Eastern 
Ry.  v.  Dane,  43  N.  Y.  240. 

Texas.  Cunyus  v.  Hooks  Lumber  Co., 
20  Tex.  Civ.  App.  290,  48  S.  W.  1106. 

West  Virginia.  Hanly  v.  Watterson, 
39  W.  Va.  214,  19  S.  E.  536. 

6  Bowen  v.  McCarthy,  85  Mich.  26,  48 
N.  W.  155.  v 

7  Robinson  v.  Peru,  etc.,  Co.,  1  Okla. 
140,  31  Pac.  988. 
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The  doctrine  of  lapse  does  not  apply  to  an  offer  which  both 
offeror  and  offeree  unite  in  treating  as  in  force.8    An  offer  remains " 
in  force  as  long  as  it  is  treated  by  both  parties  as  being  in  force, 
even   though   what   would   otherwise   be   a   reasonable   time,   has 
elapsed.9 

While  the  foregoing  cases  treat  the  offer  as  lapsing  automatic- 
ally with  the  expiration  of  the  time  for  which  it  remains  open,  and 
as  then  ceasing  to  exist,  it  seems  to  have  been  assumed  that  lapse 
merely  conferred  upon  the  offeror  the  right  to  withdraw  his  offer, 
even  after  the  offeree  has  communicated  his  acceptance.10  Accord- 
ingly, the  failure  of  the  offeror  to  notify  the  offeree  within  a  rea- 
sonable time  after  receiving  the  notice  of  acceptance,  that  he 
rejects  such  acceptance  and  revokes  such  offer,  makes  such  contract 
valid,  although  the  acceptance  was  not  communicated  or  even 
mailed  until  the  offer  had  lapsed.11  It  has  also  been  said  that  the 
lapse  of  time  may  justify  the  offeror  in  treating  the  delay  as 
equivalent  to  a  rejection.12 

§  140.  Lapse  of  offer  for  future  act.  Where  the  offer  is  to  do 
an  act  in  the  future,  it  may  be  accepted  a  reasonable  time  after  it 
is  made ; 1  and  possibly  within  a  reasonable  time  from  the  time  fixed 
for  doing  such  act.  Thus  an  offer  to  buy  a  foal  if  it  was  "a  filly, 
all  right  and  sound  at  five  months  old,"  may  be  accepted  within  a 
reasonable  time  after  it  is  five  months  old ; 2  and  an  offer  made  in 
1884  to  take  stock  at  its  cost  price  "any  time  after  January  1, 
1886,  if  at  that  time  you  desire  to  have  me  do  so,"  must  be 
accepted  in  at  least  a  reasonable  time  after  January  1,  1886.*  An 
offer  to  do  an  act  if  the  offeree  after  the  end  of  six  months  should 
wish  it  to  be  done,  does  not  lapse  until  after  a  reasonable .  time 
from  the  expiration  of  such  period  of  six  months.4  A  promise  by 
an  officer  of  a-  corporation  to  a  stockholder  to  take  his  stock  and  to 
pay  six  per  cent,  interest  thereon,  if  at  any  time  after  six  months 


I  Warner  v.  Marshall,  166  Ind.  88, 
75  N.  E.  582;  Mactier  v.  Frith,  6  Wend. 
(N.  Y.)   103. 

•  Warner  v.  Marshall,  166  Ind.  88, 
75  K  S.  582;  Mactier  v.  Frith,  6 
Wend.   (N.  Y.)   103. 

1i  Phillips  v.  Moor,  71  Me.  78. 

It  Phillips  v.  Moor,  71  Me.  78. 

12  McGivern  v.  Parkhill,  195  111.  App. 
843. 

1  Morse  v.  Bellows,  7  N.  H.  549,  28 


Am.  Dec.  372;  Wheaton  v.  Rampacker, 
3  Wyom.  441,  26  Pac.  912. 

2Dawley  v.  Potter,  19  R.  I.  372,  36 
Atl.  92. 

3  Park  v.  Whitney,  148  Mass.  278,  19 
N.  E.  161.  In  Cabot  v.  Kent,  20  R.  I. 
197,  37  Atl.  945,  it  was  said  that  a 
similar  offer  must  be  accepted  at  the 
latest  on  the  day  specified. 

4  Ellis'  Administrator  v.  Durkee,  79 
Vt.   341,  65   Atl.   94. 
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the  stockholder  wished  to  sell,  is  an  offer  which  does  not  lapse 
until  a  reasonable  time  after  the  end  of  such  six  months'  period 
has  expired.1 

§  141.  Time  fixed  by  offer.  (3)  If  a  time  is  fixed  by  the  terms 
of  the  offer,  within  which  acceptance  can  be  made,  the  party  to 
whom  the  offer  is  made  may  accept  at  any  time  within  the  limit 
thus  fixed,  the  offer  not  being  withdrawn,  even  if  the  delay  would 
be  held  unreasonable  but  for  the  terms  of  the  offer.1  So  acceptance 
was  held  valid  where  A  offered  to  C  to  discount  B's  bills  without 
recourse  after  a  certain  date,  and  C  answered  that  he  would  let  A 
know  before  such  date  whether  he  would  accept  A's  offer;  and 
five  days  before  such  date  C  notified  A  that  he  accepted,  and  there- 
upon C  discounted  B's  bills,  though  in  the  meantime  B  had  failed.2 
On  the  other  hand,  an  offer  lapses  by  failure  to  accept  within  the 
time  limited,3  even  if  the  delay  would  not  ordinarily  be  deemed 
unreasonable  had  no  time  been  limited,  as  long  as  such  failure  to 
accept  is  not  due  to  the  fault  of  the  offeror.4 


•  Ellis'  Administrator  v.  Durkee,  79 
Vt.  341,  65  Atl.  94. 

1  Kansas.  Nieschburg  v.  Nothern, 
101  Kan.  110,  165  Pac.  857. 

Massachusetts.  Boston  and  Maine  R. 
R.  v.  Bartlett,  57  Mass.  (3  Cush.)  224. 

Montana.  Ide  v.  Leiser,  10  Mont.  5, 
24  Am.  St.  Rep.  17,  24  Pac.  695. 

North  Carolina.  Paddock  v.  Daven- 
port, 107  N.  Car.  710,  12  S.  E.  464. 

Pennsylvania.  Arnold  v.  Blabon,  147 
Pa.  St.  372,  23  Atl.  575. 

South  Carolina.  Tackson  v.  Rogers, 
—  S.  Car.  — ,  96  S.  C.  692. 

West  Virginia.  Watson  v.  Coast,  35 
W.  Va.  463^  14  S.  E.  249;  Clark  v. 
Gordon,  35  W.  Va.  735,  14  S.  E.  255. 

2Sherley  v.  Peel,  84  Wis.  46,  54  N. 
W.  267.  In  this  case  A's  offer  was  made 
on  August  26,  1889,  to  discount  B's  bills 
at  any  time  after  September  15,  1889. 
C's  answer  showed  that  he  understood 
that  he  had  till  September  15  to  accept. 
A  did  nothing  to  remove  this  impres- 
sion of  C's;  nor  did  A  withdraw  his 
offer  when  B  became  insolvent. 

*  United  States.  Rickard  v.  Taylor, 
122  Fed.  931. 

Arkansas.  Lane  v.  Jackson,  —  Ark. 
— ,  205  S.  W.  650. 


Idaho.  Thompson  v.  Burns,  15  Ida. 
572,  99  Pac.  111. 

Kansas.  Blanchard  v.  Jackson,  55 
Kan.  239,  37  Pac.  986. 

Kentucky.  Fields  v.  Vizard  Invest- 
ment Co.,  168  Ky.  744,  182  S.  W.  934, 

Massachusetts.  Home  v.  Niver,  168 
Mass.  4,  46  N.  E.  393;  Kehlor  Flour 
Mills  Co.  v.  Linden,  230  Mass.  119,  119 
N.  E.  698. 

Michigan.  Dunn  v.  Dunn,  132  Mich. 
461,  93  N.  W.  1072. 

Minnesota.  Cannon  River  Mfgs.  As- 
sociation v.  Rogers,  42  Minn.  123,  18 
Am.  St.  Rep.  497,  43  *N.  W.  792. 

North  Carolina.  Hardy  v.  Ward,  150 
N.  Car.  385,  64  S.  E.  171. 

Oregon.  Sorenson  v.  Smith,  65  Or. 
78,  51  L.  R.  A.  (N.S.  )612,  129  Pac. 
757;  Yett  v*.  Oregon  Surety  &  Casualty 
Co.,  88  Or.  620,  L.  R.  A.  1918D,  1126, 
172  Pac.  486. 

Wyoming.  Frank  v.  Stratford- 
Handcock,  13  Wyom.  37,  110  Am.  St. 
Rep.  963,  67  L.  R.  A.  571,  77  Pac.  134. 

4  England.  Campbell  v.  Ry.,  5  Hare 
519;  Doloret  v.  Rothschild,  1  Sim.  & 
Stu.  590. 

United  States.  Waterman  v.  Banks, 
144  U.  S.  394,  36  L.  ed.  479;  Eliason 
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The  rule  that  an  offer  lapses  by  reason  of  failure  to  accept  within 
the  time  limited,  applies  to  offers  for  value.8  If  an  offer  for  value 
is  to  be  accepted  in  part  by  doing  certain  work  in  a  certain  speci- 
fied time,  the  failure  of  the  offeree  to  do  such  work  in  such  time 
causes  the  offer  to  lapse.6 

§  142.  Construction  of  provisions  of  offer  fixing  time.  If  the 
offer  is,  by  its  terms,  to  be  acknowledged  promptly,  it  lapses  if  not 
acknowledged  promptly.1  So  a  telegram  received  at  10  p.  m.  Satur- 
day night  to  be  answered  " instantly,"  can  not  be  accepted  on 
Monday  morning,  nothing  preventing  a  reply  on  Saturday  night.2 
An  offer  requiring  telegraphic  acceptance  on  receipt,  can  not  be 


v.  Henshaw,  17  U.  S.  (4  Wheat.)  225, 
4  L.  ed.  556. 

Illinois.  Larmon  v.  Jordan,  56  111. 
204;  Harding  v.  Gibbs,  125  111.  85,  8 
Am.  St.  Rep.  345,  17  N.  E.  60. 

Iowjl  Stone  v.  Howell,  168  la.  282, 
150  N.  W.  15. 

Kansas.  Samuelson  v.  Palmer,  96 
Kan.  587,  152  Pac.  627. 

Kentucky.  Tevia  v.  Nugent  (Ky,), 
59  S.  W.  9. 

Louisiana.  Brooks  v.  Broussard,  136 
La.  380,  67  So.  65. 

Maryland.  Coleman  v.  Applegarth, 
68  Md.  21,  6  Am.  St.  Rep.  417,  11 
Atl.  284. 

Massachusetts.  Boston,  etc.,  Ry.  v. 
Bartlett,  57  Mass.  (3  Cush.)  224;  Gold- 
smith v.  Guild,  92  Mass.  (10  All.)  239; 
Carter  v.  Phillips,  144  Mass.  100,  10 
N.  E.  500;  Chaffee  v.  Ry.,  146  Mass. 
224,  16  N.  E.  34. 

Michigan.  Cleaves  "v.  Walsh,  125 
Mich.  638,  84  N.  W.  1108. 

Missouri.  Mason  v.  Payne,  47  Mo. 
517. 

Nebraska.  Schields  v.  Horbach,  30 
Neb.  536,  46  N.  W.  629. 

New  Jersey.  Potts  v.  Whitehead,  20 
N.  J.  Eq.  55. 

New  York.  Lester  v.  Jewett,  UN. 
Y.  453;  Page  v.  Shainwald,  169  N.  Y. 
246,  57  L.  R.  A.  173,  62  N.  E.  356. 

North  Carolina.  Alston  v.  Connell, 
140  N.  Car.  485,  53  8.  E.  292. 


Ohio.      Longworth    v.    Mitchell,    26 

0.  S.   334. 

Oklahoma.  Powers  v.  Rude,  14  Okla. 
381,  79  Pac.  89;  Jones  v.  Moncrief- 
Cook  Co.,  25  Okla.  856,  108  Pac.  403. 

Oregon.  Wetherby  v.  Griswold,  75 
Or.  468,  147  Pac.  388. 

Pennsylvania.  Yerkes  v.  Richards, 
153  Pa.  St.  646,  34  Am.  St.  Rep.  721, 
26  Atl.  221;  McMillan  v.  Philadelphia 
Co.,  159  Pa.  St.  142,  28  Atl.  220. 

Rhode  Island.    Cabot  v.  Kent,  20  R. 

1.  197,  37  Atl.  945. 

Utah.  Haskins  v.  Dern,  19  Utah  89, 
56  Pac.  953. 

West  Virginia.  Weaver  v.  Burr,  31 
W.  Va.  736,  3  L.  R.  A.  94,  8  S.  E.  743 ; 
Barrett  v.  McAlister,  33  W.  Va.  738, 
11  S.  E.  220. 

Wisconsin.  Atlee  v.  Bartholomew,  69 
Wis.  43,  5  Am.  St.  Rep.  103,  33  N.  W. 
110. 

«  Briles  v.  Paulson,  170  Cal.  408,  149 
Pac.  804;  Fields  v.  Wizard  Invest- 
ment Co.,  168  Ky.  744,  182  S.  W.  934; 
Longworth  v.  Mitchell,  26  O.  S.  334. 

•  Briles  v.  Paulson,  170  Cal.  196,  149 
Pac.  169;  Briles  v.  Paulson,  170  Cal. 
408,  149  Pac.  804. 

1  Poel  v.  Brunswick-Balke-Collender 
Co.,  216  N.  Y.  310,  110  N.  E.  619 
[rehearing  denied,  216  N.  Y.  771,  111 
N.  E.  1098]. 

2  James  v.  Marion,  etc^  Co.,  69  Mo. 
App.  207. 
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accepted  on  the  following  day.9  So  if  acceptance  is  to  be  by  return 
mail,  a  subsequent  acceptance  has  no  validity ; 4  and  an  offer  to  sell, 
if  to  be  accepted  by  telegram  "on  receipt' '  of  the  letter,  can  not 
be  accepted  after  two  days.1 

If  an  offer  to  sell  land  is  to  be  accepted  only  by  making  pay- 
ments at  certain  times,  failure  to  make  a  later  payment  on  time 
after  making  the  early  payments  promptly,  causes  the  offer  to 
lapse,8  and  the  vendor  may,  without  notice,  forfeit  the  rights  of  the 
vendee.7  The  opposite  result  has  been  reached  where  possibly  the 
offer  was  to  be  accepted  by  the  promise  of  the  offeree;  and  his 
acts  thereunder  were  as  performance  and  not  as  acceptance.  Thus 
where  A  gave  B  an  option  on  a  half  interest  in  a  stallion  to  be 
paid  for  by  crediting  one-half  of  the  profits  less  certain  expenses, 
and  B  was  to  pay  the  balance  by  a  certain  date,  B's  failure  to  pay 
the  balance  due  (about  one-third  of  the  original  debt)  on  such 
date,  does  not  terminate  B's  rights.1 

If  the  last  day  fixed  by  the  offer  is  a  holiday,  but  the  statute 
does  not  provide  for  a  suspension  of  business  on  that  day,  an 
acceptance  on  the  day  following  is  too  late.3  In  a  state  in  which 
January  first  is  a  legal  holiday,  but  no  statutory  provision  forbids 
performance  on  such  holiday  or  permits  performance  on  the  day 
following  in  lieu  of  performance  in  compliance  with  the  terms  of 
the  contract,  an  option  to  be  exercised  by  the  first  day  of  January 
can  not  be  exercised  on  the  third,  although  January  second  came 
on  Sunday.10 

§  143.  What  is  reasonable  time  for  offer.  It  is  impossible  to 
lay  down  a  rule  for  determining  what  is  a  reasonable  time  in  every 
case.    Delays  of  twenty  years,1  twelve  years,2  four  years,'  a  year,4 


3  Eagle  Mill  Co.  v.  Caven,  76  Mo. 
App.  458. 

4Maclay  v.  Harvey,  90  111.  525,  32 
Am.  Rep.  35.  (A  delay  of  two  days 
by  carelessness  of  a  boy  entrusted  with 
the  letter.  But  in  Palmer  v.  Ins.  Co., 
84  N.  Y.  63,  it  was  held  that  an  accept- 
ance on  the  same  day  but  not  by  return 
mail,  was  sufficient) ;  Ackerman  v.  Mad- 
dux, 26  N.  D   50,  143  N.  W.  147. 

■  Home  v.  Niver,  168  Mass.  4,  46 
N.  E.  393. 

6  Commercial  Bank  v.  Weldon,  148 
Cal.  601,  84  Pac.  171. 

7  Commercial  Bank  v.  Weldon,  148 
Cal.  601,  84  Pac.  171. 


•  Strother  v.  Miller  (Ky.),  124  S. 
W.  358. 

« Page  v.  Shainwald,  169  N.  Y.  246, 
57  L.  R.  A.  173,  62  X.  E.  356. 

10  Page  v.  Shainwald,  169  N.  Y.  246, 
57  L.  R.  A.  173,  62  N.  E.  356. 

1  Marr  v.  Shaw,  51  Fed.  860. 

2  Mitchell  v.  Abbott,  86  Me.  338,  41 
Am.  St.  Rep.  559,  29  Atl.  1118,  25  L. 
R.  A.  503. 

SWemple  v.  Elevator  Co.,  67  Minn. 
87,  69  N.  W.  478. 

4  Union  Sawmill  Co.  v.  Mitchell,  122 
La.  900,  48  So.  317. 
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six  months,1  three  months,8  and  one  month,7  have  been  held  to  be 
unreasonable.  Past  transactions  between  the  parties  may  be  con- 
sidered to  determine  what  a  reasonable  time  is.1  Where  the  market 
was  ready  to  open,  and  letters  between  the  parties  had  always  been 
answered  in  three  days,  a  delay  of  six  days  was  held  unreasonable.9 
A  delay  of  four  days  in  accepting  an  offer  made  by  telegraph, 
causes  the  offer  to  lapse,  the  parties  being  in  the  habit  of  accepting 
such  orders  by  telegraph  and  promptly.10 

An  offer  by  A  to  B  to  pay  to  B  the  amount  of  a  bond  held  by 
X,  if  B  would  induce  X  to  assign  such  bond  to  B,  is  said  to  be  one 
which  may  reasonably  remain  open  for  two  years.11  A  delay  of 
seven  days : 12  or  of  four  days  in  case  of  an  offer  to  sell  land ; 13  or 
a  delay  of  three  days,14  have  been  held  not  to  be  unreasonable  and 
not  to  cause  the  offer  to  lapse.  An  acceptance  by  telegram  and 
mail  on  Monday  evening  of  an  offer  which  arrived  on  Saturday 
after  business  hours,  and  was  not  received  by  the  offeree  until 
Monday  morning,  is  made  in  time.18  Where  the  offer  to  sell  land 
was  accepted  in  seventeen  days,  a  note  and  defective  mortgage 
were  tendered  in  six  days  more,  and  a  valid  mortgage  in  twenty- 
one  days  more,  such  delay  was  held  not  to  be  unreasonable.18  In 
an  offer  for  the  sale  of  goods,  the  market  value  of  which  is  chang- 
ing, a  delay  of  six  days,17  two  days,18  or  one  day,19  has  been  held  to 
be  unreasonable.  If  the  offer  is  to  pay  a  reward  for  the  conviction 
of  the  criminals  who  are  engaged  in  a  series  of  criminal  acts,  and 
it  is  evidently  intended  to  prevent  the  further  commission  of  such 
acts,  a  delay  of  almost  four  years  has  been  held  to  be  unreason- 


iPark  v.  Whitney,  148  Mass.  278, 
10  N.  E.  161. 

•  Brown  Bros.  Lumber  Co.  v.  Preston 
Mill  Co.,  83  Wash.  648,  145  Pac.  964. 

7  Bowser  v.  Fountain,  128  Minn.  108, 
150  N.  W.  795;  Dillingham  v.  Labatt 
(Tex.  Civ.  App.),  30  S.  W.  370.  (Tn 
this  case  rates  of  shipment  were  asked, 
which  were  accepted  a  month  later 
after  a  new  rate  had  been  asked  for.) 

•  Hargadine-McKittrick  Dry  Goods 
Co.  v.  Reynolds,  64  Fed.  560;  Ferguson 
t.  West  Coast  Shingle  Co.,  96  Ark.  27, 
130  S.  W.  527. 

IHargadine,  etc.,  Co.  v.  Reynolds,  64 
Fed.  560. 

10  Ferguson  v.  West  Coast  Shingle 
Co.,  96  Ark.  27,  130  S.  W.  527. 


It  Morse  v.  Bellows,  7  N.  H.  549,  28 
Am.  Dec.  372. 

UKempner  v.  Cohn,  47  Ark.  519,  58 
Am.  Rep.  775,  1  S.  W.  869. 

13Gough  v.  Loomis,  123  la.  642,  99 
N.  W.  295. 

14  South  Branch  Cheese  Co.  v.  Ameri- 
can Butter  &  Cheese  Co.,  191  Mich.  507, 
158  N.  W.  158. 

15  James  E.  Mitchell  &,  Co.  v.  Wallace 
(Ky.),  87  S.  W.  303. 

1S  Phillips  v.  Deck,  76  Cal.  384,  18 
Pac.  336. 

17  Hargadine-McKittrick  Co.  v.  Rey- 
nolds, 64  Fed.  560. 

H  Averill  v.  Hedge,  12  Conn.  424. 

19  Minnesota  Oil  Co.  v.  Collier  Lead 
Co.,  4  Dillon  431,  Fed.  Cas.  No.  9635. 
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able.29  Extrinsic  evidence  of  surrounding  facts  is  admissible  in 
connection  with  a  written  offer  to  show  what  is  a  reasonable  time 
for  acceptance.21 

§  144.  Extension  of  time  of  offer.  The  act  of  the  offeror  in 
treating  the  offer  as  in  force  may  prevent  it  from  lapsing.1  Such 
conduct  is  said  to  amount  to  an  agreement  to-  give  more  time  or  to 
treat  the  acceptance  as  an  acceptance  in  time.2  Acts  of  the  offeror 
have  been  held  to  extend  the  time  of  a  written  offer  within  the 
statute  of  frauds.3  If  an  offer  has  lapsed,  a  subsequent  request  for 
time  to  consider  a  subsequent  demand  for  performance  and  an  offer 
of  compromise,  does  not  amount  to  a  renewal  of  the  offer.4 

§145.  Acceptance  prevented  by  offeror.  If  the  offeror  pre- 
vents the  offeree  from  accepting  an  offer,  given  for  value,  the 
expiration  of  the  time  fixed  by  the  offer  may  not  cause  the  offer 
to  lapse.1  If  the  offeror  leaves  his  home  or  his  usual  place  of  resi- 
dence before  the  expiration  of  the  time  fixed  by  the  offer,  and  the 
offeree  is  unable  to  find  the  offeror  to  accept  such  offer,  the  offer 
does  not  lapse  with  the  expiration  of  such  time,  but  the  offeree  may 
accept  as  soon  as  it  is  possible  for  him  to  find  the  offeror.2  This 
rule  has  been  applied  without  justification  in  case  of  an  offer  not 
for  value.2  If  the  offeror  avoids  the  offeree  until  the  time  fixed  by 
the  offer  has  elapsed,  it  has  been  said  that  such  conduct  does  not 
amount  to  revocation  and  does  not  cause  the  offer  to  lapse;  and 
that  it  may  be  accepted  after  the  efflux  of  such  time.4  Since  the 
offeror  could  revoke  such  offer  directly  by  communicating  his  inten- 
tion to  revoke,  no  good  reason  appears  why  he  should  not  be  perT 
mitted  to  produce  the  same  result  indirectly,  by  making  acceptance 
impossible  until  after  lapse. 


MLoring  y.  Boston,  48  Mass.  (7 
Met.)  409. 

21  Philips  v.  Newoc  Co.,  101  Wash. 
234,  172  Pac.  355. 

IMorrell  v.  Studd  (1913),  2  Ch. 
648  [citing  Bniner  v.  Moore  (1904),  1 
Ch.  305,  and  distinguishing  Goss  v. 
Nugent,  5  B.  &  Ad.  58];  McCarty  v. 
Helbling,  73  Or.  356,  144  Pac.  499. 

IMorrell  v.  Studd  (1913),  2  Ch.  648 
[citing  Bniner  v.  Moore  (1904),  1  Ch. 


305,  and  distinguishing  Gass  v.  Nugent, 
5  B.  &  Ad.  58]. 

SMorrell  y.  Studd  (1913),  2  Ch.  648. 

4  Page  v.  Shainwald,  169  N.  Y.  246, 
67  L.  R.  A.  173,  62  N.  E.  356. 

1  Holmes  v.  Miles,  141  Ala.  401,  37 
So.  588;  Sizer  v.  Clark,  116  Wis.  534, 
93  N.  W.  539. 

1  Sizer  v.  Clark,  116  Wis.  534,  93 
N.  W.  539. 

3  Omer  v.  Parlow,  46  HI.  App.  122. 

4  Omer  v.  Farlow,  46  111.  App.  122. 
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The  act  or  fault  of  the  offeror  in  making  it  impracticable  for  the 
offeree  to  accept  an  offer  given  for  value  in  the  manner  which  he 
had  contemplated  when  the  offer  was  made,  may  make  the  mailing 
of  the  acceptance  within  the  time  specified  sufficient,  even  if  it  is 
not  received  until  after  the  expiration  of  such  period.  ,If  A  gives 
an  option  to  B  for  a  certain  time  and  A  then  leaves  his  residence 
and  goes  to  a  remote  place,  so  that  it  is  impracticable  for  B  to 
accept  in  person,  it  has  been  held  that  B's  letter  of  acceptance  left 
at  A's  residence  on  the  last  day  in  which  such  option  was  in  force, 
was  sufficient.8 

§  146.  Contracts  by  correspondence— Acceptanqe  of  offer  open 
for  certain  time. '  The  rule  that  the  mailing  of  an  acceptance  com- 
pletes the  contract  in  a  proper  case,  is  affected  by  the  application 
of  the  doctrine  that  an  offer  lapses  if  not  accepted  within  a  reason- 
able time  or  within  the  time  fixed  by  the  offer,  as  the  case  may  be.1 
If  the  offer  does  not  fix  the  time  within  which  it  must  be  accepted, 
such  offer  is  to  be  accepted  within  a  reasonable  time  from  the  date 
at  which  it  is  received  by  the  offeree,  at  least  if  the  offer  is  not,  to 
the  knowledge  of  the  offeree,  unduly  delayed  in  transmission,  and 
if  the  offeror  knows  that  the  offer  is  to  be  forwarded  to  the  offeree. 
In  such  cases  the  only  question  is  whether  the  offer  was  accepted 
within  a  reasonable  time  from  the  receipt  of  the  offer. 

If  the  offer  fixes  a  certain  time  within  which  it  can  be  accepted, 
the  question  arises  as  to  the  liability  of  the  offeror  where  the 
acceptance  is  mailed  within  the  time  limited,  but  at  such  a  time 
that  it  will  not  reach  the  offeror  within  the  time  limited,  even  if  it 
is  transmitted  with  all  possible  speed.  If  we  regard  the  mail  as 
the  agent  of  the  offeror,  it  would  seem  that  mailing  the  acceptance 
within  the  time  limited  would  be  sufficient,  even  if  the  offeree  must 
know  that  the  offeror  will  not  receive  such  acceptance  until  after 
the  expiration  of  the  time  limited.  If  the  true  reason  is  that  the 
offeror  contemplates  acceptance  by  mailing  the  letter  of  acceptance, 
the  question  is  then  presented  in  such  cases  whether  such  offer  in 
legal  effect  provides  for  mailing  the  letter  of  acceptance  at  any 
time  during  the  time  limited,  or  at  such  time  as  would  in  the 
ordinary  course  of  post  or  telegraph  bring  such  letter  or  telegram 
to  the  offeror  before  the  expiration  of  the  time  thus  limited.  This 
latter  view  seems  to  be  held  by  the  courts.2    No  contract  was 

» Holmes  r.  Miles,  141  Ala.  401,  37         1  Hutchinson  &  Southern  R.  R.  Co.  y. 
So-  588.  Wallace,  7  Kan.  App.  612,  52  Pac.  468. 

1  See  §J  139  et  seq. 
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created,  where  A  offered  to  settle  claim  for  a  certain  sum  if  paid  in 
ten  days,  and  B  mailed  A  a  check  within  ten  days,  but  it  was  not 
received  till  afterwards.3  Another  question  that  is  presented  in- 
volves the  effect  of  delay  in  transmission  or  of  loss  where  the  letter 
of  acceptance  was  mailed  in  sufficient  time  to  reach  the  offeror 
before  the  end  of  the  time  thus  limited  in  the  ordinary  course  of 
transmission.  In  this  case,  too,  if  we  assume  that  the  post  office  is 
the  agent  of  the  offeror  mailing  the  letter  of  acceptance  within  the 
time  limited,  should  complete  the  contract.  If  we  attempt  to 
enforce  the  probable  intention  of  the  offeror,  the  question  is  pre- 
sented whether  in  such  offer,  he  does  not  in  effect  provide  that  the 
acceptance  must  actually  reach  him  within  the  time  limited.  It 
has  been  held  that  if  an  offer  is  by  its  terms  to  remain  open  a 
certain  time,  notice  of  acceptance  must  actually  be  received  within 
the  time  thus  limited,  if  there  is  no  specific  provision  to  the  con- 
trary, and  if  the  offeror  has  done  nothing  to  prevent  the  offeree 
from  accepting  the  offer  within  the  time  thus  fixed  by  the  terms  of 
such  offer.4  Mailing  such  acceptance  within  the  time  limited  is 
said  not  to  be  sufficient.1  If  an  offer  is,  by  its  terms,  to  be  accepted 
within  a  certain  time,  the  offeree  can  not  extend  such  time  by 
mailing  a  letter  of  acceptance  within  the  time  limited,  if  such  letter 
is  received  after  the  time  limited.6  In  such  case,  contrary  to  the 
usual  rule,7  the  contract  is  not  made  unless  the  letter  of  acceptance 
is  received  within  the  time  limited.  If  an  offer  requires  acceptance 
by  a  certain  time,  depositing  a  telegram  of  acceptance  with  the 
telegraph  company  within  such  period  of  time,  is  not  an  accept- 
ance.8 As  has  already  been  stated,9  the  act  of  the  offeror  in  pre- 
venting the  acceptance  of  an  offer  given  for  value  within  the  time 
specified  in  such  offer,  may  operate  so  as  to  prevent  the  offer  from 
lapsing  with  the  expiration  of  the  time  fixed  by  the  offer.  In  such 
case,  mailing  the  acceptance  within  the  time  specified,  may  be  suffi- 
cient, even  if  it  is  not  received  until  after  the  expiration  of  such 
period.10  This  results,  however,  from  the  wrongful  act  of  the 
offeror,  in  making  acceptance  by  the  offeree  impossible;  and  not 

3  Hutchinson,  etc.,  Co.  v.  Wallace,  7  TSee  8  199. 

Kan.  App.  612,  52  Pac.  458.  •  Postal  Telegraph-Cable  Co.  v.  Louis- 

4Kibler  v.  Coplis,  140  Mich.  28,  112  ville  Cotton  Seed  Oil  Co.,  140  Ky.  50«, 

Am.  St.  Rep.  388,  103  N.  W.  531.  131   S.  W.  277. 

iKibler  v.  Caplis,  140  Mich.  28,  112  «See  §  145. 

Am.  St.  Rep.  388,  103  N.  W.  531.  M  Holmes  v.  Myles,  141  Ala.  401,  37 

SKibler  v.  Caplis,  140  Mich.  28,  112  So.  588. 
Am.  St.  Rep.  388,  103  N.  W.  531. 
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from  any  special  peculiarities  of  contracts  by  correspondence.  The 
same  result  would  be  reached  in  cases  in  which  a  personal  accept- 
ance was  contemplated;  and  not  an  acceptance  by  mail  or 
telegraph.11 

§  147.  Lapse  of  offer  by  death  or  insanity  of  offeror.    If  the 

offer  is  not  under  seal  and  not  upon  a  valuable  consideration,  the 
death  of  the  offeror  before  acceptance,  ends  such  offer ; 1  and  so 
does  his  insanity.2  So  a  guaranty  of  future  obligations  which  is  in 
the  nature  of  a  continuing  offer  is  revoked  by  the  death  of  the 
guarantor  as  to  liabilities  incurred  thereafter.3 

If  the  offer  is,  for  a  valuable  consideration,  to  remain  open  for 
a  certain  time,  the  offeror  can  not  revoke  it,4  and  so  it  has  been 
held  that  his  death  does  not  cause  it  to  lapse.1  An  option  in  a 
lease  which  is  one  of  the  considerations  for  the  covenant  to  pay 
rent,  does  not  lapse  with  the  death  of  the  offeror.8  A  subscription 
made  in  consideration  of  other  subscriptions  is  held  to  be  an  offer 
for  value  and  not  to  lapse  with  the  death  of  the  offeror.7     If  A 


«  Sizer  v.  Clark,  116  Wis.  534,  93  N. 
W.  539. 

1  California.  Grand  Lodge,  etc.  v. 
Parnham,  70  Cal.  158,  11  Pac.  592. 

Colorado.  Riner  v.  Husted,  13  Colo. 
App.  523,  58  Pac.  793. 

Illinois.  Pratt  v.  Baptist  Society, 
93  111.  475,  34  Am.  Rep.  187. 

Kentucky.  Aitken  v.  Lang,106  Ky. 
652,  90  Am.  St.  Rep.  263,  51  S.  W.  154. 

Louisiana.  Union  Sawmill  Co.  v. 
Mitchell,  122  La.  900,  48  So.  317. 

New  York.  Presbyterian  Church  v. 
Cooper,  112  N.  Y.  517,  8  Am.  St.  Rep. 
767,  20  N.  E.  352  [sub  nomine,  First 
Presbyterian  Church  v.  Cooper,  3  L.  R. 
A.  468] ;  Twenty-third,  etc.,  Church  v. 
Cornell,  117  N.  Y.  601,  6  L.  R.  A.  807, 
23  N.  E.  177. 

Ohio.  Wallace  v.  Townsend,  43  O.  S. 
637,  54  Am.  Rep.  829,  3  N.  E.  601. 

Pennsylvania.  Phipps  v.  Jones,  20 
Pa.  St.  260,  59  Am.  Dec.  708;  Helf en- 
stein's  Estate,  77  Pa.  St.  328,  18  Am. 
Rep.  449. 

Tennessee.  Foust  v.  Board,  76  Tenn. 
(8  Lea.)  552. 


2  Beach  v.  Church,  96  111.  177 ;  School 
District  v.  Sheidley,  138  Mb.  672,  60 
Am.  St.  Rep.  576,  37  L.  R.  A.  406,  40 
S.  W.  656. 

3  Aitken  v.  Lang,  106  Ky.  652,  90 
Am.  St.  Rep.  263,  51  S.  W.  154. 

4  See  §  122. 

'United  States.  Prince  v.  Robinson, 
14  Fed.  631. 

Illinois.  Adams  v.  Peabody  Coal  Co., 
230  111.  469,  82  N.  E.  645. 

Michigan.  Gustin  v.  Union  School 
District,  94  Mich.  502,  34  Am.  St.  Rep. 
361,  54  N.  W.  156;  Waters  v.  Union 
Trust  Co.,  129  Mich.  640,  89  N.  W.  687. 

Pennsylvania.  Converse's  Estate,  240 
Pa.  St.  458,  87  Atl.  849. 

Wisconsin.  Mueller  v.  Nortmann,  116 
Wis.  468,  96  Am.  St.  Rep.  997,  93  N. 
W.  538. 

•  Gustin  v.  Union  School  District,  94 
Mich.  502,  34  Am.  St.  Rep.  361,  54 
N.  W.  156. 

1  Waters  v.  Union  Trust  Co.,  129 
Mich.  640,  89  N.  W.  687. 
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promises  to  pay  ten  thousand  dollars  to  an  endowment  fund  for  a 
college,  to  be  paid  when  two  hundred  thousand  dollars  is  raised, 
and  in  reliance  upon  A's  promise,  B  and  C  subscribe  fourteen  thou- 
sand dollars,  such  subscription  is  said  to  make  A's  offer  one  which 
was  based  on  valuable  consideration;  and  accordingly  it  did  not 
lapse  at  A's  death.1  Some  of  the  cases  reach  the  opposite  result, 
holding  that  A  does  not,  by  implication,  promise  not  to  withdraw 
his  offer  in  consideration  of  B's  subscription;  and  that,  accordingly, 
B's  subscription  does  not  make  A's  offer  one  which  is  upon  a  valu- 
able consideration.1 

If  the  offer  is  under  seal,  the  death  of  the  offeror  does  not  cause 
a  lapse.10  It  is  generally  assumed  that  an  offer  for  value  and  an  offer 
under  seal  will  each  survive  the  death  of  the  offeror ;  and  the  ques- 
tion which  is  most  frequently  discussed  by  the  courts  in  this  con- 
nection, arises  when  such  offer  is  accepted  after  the  death  of  the 
offeror,  and  involves  the  question  whether  the  purchase  money  is  to 
be  paid  to  the  personal  representatives  of  the  offeror  or  to  his  heirs. 
This  is  a  particular  form  of  the  general  question  of  the  retroactive 
effect  of  the  acceptance.11 

§  148.  Offer  by  terms  to  be  accepted  after  death  of  offeror.  An 

offer  may  be  made  which,  by  its  terms,  can  be  accepted  only  after 
the  death  of  the  offeror.  It  seems  that  such  offer  can  not  be 
accepted  so  as  to  create  a  general  obligation  against  the  estate  of 
the  offeror,  even  if  he  intended  that  it  should  so  operate.1  If  a 
testator  provides  in  his  will  that  his  business  shall  be  carried  on 
after  his  death,  effect  may  be  given  to  such  provision,  but  the 
debts  which  are  thus  incurred  are  not  general  debts  of  his  estate.2 
If,  by  its  terms,  the  offer  imposes  a  liability  only  on  the  offeree,  the 
offeror  furnishing  the  consideration  when  he  makes  the  offer,  as  in 
case  of  devises  or  bequests  to  A  in  consideration  of  his  paying 
money  or  furnishing  support  to  B,3  A's  acceptance  of  such  offer 
after  the  death  of  the  offeror  completes  the  contract. 

t  Converse's  Estate,  240  Pa.  St.  458,  10  Adams  v.  Peabody  Coal  Co.,  230 

87  Atl.  849.  111.  469,  82  N.  E.  645. 

•  Presbyterian  Church  v.  Cooper,  112  11  See  §166. 

N.  Y.  517,  8  Am.  St.  Rep.  767,  20  N.  E.  1  Moore  v.  McFall,  263  111.  596,  105 

352    Tsub   nomine:    First   Presbyterian  N.  E.  723. 

Church   v.   Cooper,   3   L.   R.   A.   468];  2  Moore  v.  McFall,  263  111.  596,  105 

Twenty-third  Street  Baptist  Church  v.  N.  E.  723. 

Cornell,  117  N.  Y.  601,  6  L.  R.  A.  807,  3  Arkansas.     Williams  v.  Nichol,  47 

23  N.  E.  177;  Wallace  v.  Townsend,  43  Ark.  254,  1   S.  W.  243;   Millington  v. 

O.  S.  537,  54  Am.  Rep.  829.  Hill,  47  Ark.  301,  1  S.  W.  547. 
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§  149.  Lapse  by  death  of  offenee.  If  the  offer  is  not  for  value 
and  is  not  under  seal,  the  death  of  the  offeree  is  said  to  cause  the 
offer  to  lapse,  on  the  ground  that  such  offer  is  personal  to  the 
offeree  and  that  his  heirs  can  not  accept.1  Whether  an  offer  for 
value  or  under  seal  is  to  be  regarded  as  irrevocable,  or  as  a  con- 
tract on  the  part  of  the  offeror  not  to  revoke  the  offer,  the  right 
of  the  offeree  to  accept  such  offer  is  one  which  should  not  be 
regarded  as  purely  personal;  but  as  one  which  will  not  lapse  by 
reason  of  the  death  of  the  offeree.  The  greater  number  of  cases 
take  this  view  of  the  question.2  It  has  been  said,  however,  that  if 
an  offer  under  seal  is  made  by  its  terms  to  the  offeree  without  add- 
ing the  words  "or  his  heirs,"  such  offer  can  not  be  accepted  by 
anyone  upon  the  death  of  the  offeree.3  The  reason  given  by  the 
court  is  that  such  option  was  personal,  and  that  it  was  neither  a 
chose  in  action  nor  a  transmissible  right  of  property ;  and  further, 
that  if  the  administrator  were  to  exercise  such  option  he  would 
convert  personal  property  into  realty  for  the  benefit  of  the  heirs. 

§  150.  Necessity  of  acceptance.  Until  acceptance  the  offer  is 
not  an  agreement  between  the  parties.1 

3  Newton  v.  Newton,  11  R.  I.  390, 
23  Am.  Rep.  476. 

1  England.  Demerara  Turf  Club  v. 
Wight,  A.  C.  (1918)  605. 

Alabama.  Boret  v.  Simpson,  90  Ala. 
373,  7  So.  814;  Montgomery  v.  Enslen, 
126  Ala.  654,  28  So.  626;  McGowjn 
Lumber  &  Export  Co.  v.  R.  J.  &  B.  F. 
Camp  Lumber  Co.,  192  Ala.  35,  68  So. 
263. 

Arkansas.  Cage  v.  Black,  97  Ark. 
613,  134  S.  W.  942. 

District  of  Columbia.  Metzler  v. 
Harry  Kaufman  Co.,  32  D.  C.  App.  434. 

Florida.  Ocala  Cooperage  Co.  v. 
Florida  Cooperage  Co.,  59  Fla.  390,  52 
So.  13. 

Georgia.  Hugging  ♦.  Southeastern 
Lime  &  Cement  Co.,  121  6a.  311,  48 
S.  E.  933;  Central,  of  Georgia,  Ry.  Co. 
v.  Gortatowsky,  123  Ga.  366,  51  S.  E. 
469;  Robson  v.  Weil,  142  Ga.  429,  83 
S.  E.  207. 

Illinois.  People,  ex  rel.,  v.  Chicago, 
278  111.  318,  L.  R.  A.  1917E,  1069,  116 
N.   E.   158. 


California.  Dunne  v.  Dunne,  66  Cal. 
157,  4  Pac.  441,  1152. 

Connecticut.  Bishop  v.  Howarth,  59 
Conn.  455,  22  Atl.  432. 

Indiana.  Watt  .v.  Pittman,  125  Ind. 
168,  25  N.  E.  191. 

Iowa.  Mohn  v.  Mohn,  148  la.  288, 
126  N.  W.  1127;  Ober  ▼.  Seegmiller, 
180  la.  462,  160  N.  W.  21. 

Missouri.  Byrne  v.  Byrne,  250  Mo. 
632,  157  S.  W.  609. 

New  York.  Gilbert  v.  Taylor,  148  N. 
Y.  298,  42  N.  E.  713. 

Ohio.  Fuller  v.  McEwen,  17  O.  S. 
288;  Case  v.  Hall,  52  O.  S.  24,  25  L. 
R.  A.  766,  38  N.  E.  618. 

Pennsylvania.  Walter's  Estate,  197 
Pa.  St.  555,  47  Atl.  862. 

West  Virginia.  Miller  v.  Lake,  24  W. 
Va.  545. 

1  Sutherland  v.  Parkins,  75  111.  338. 

tin  re  Adams,  L.  R.  27  Ch.  Div.  394; 
Gustin  v.  Union  School  District,  94 
Mich.  502,  34  Am.  St.  Rep.  361,  54 
N.  W.  156;  McCormick  v.  Stephany, 
57  N.  J.  Eq.  257,  41  Atl.  840. 
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An  unaccepted  offer  has  no  legal  effect  for  two  reasons :  accept- 
ance is  necessary  to  form  an  agreement,  and  without  acceptance  no 
consideration  exists.2  If  A  offers  to  convey  certain  property  to  B 
if  B,  in  return,  will  agree  to  do  certain  things,  no  rights  either  in 
such  property  or  against  A  personally  can  come  into  existence  until 
B  accepts  such  offer.3    So  an  order  for  goods  is  of  no  legal  effect 


Iowa.  McCormick,  etc.,  Co.  v. 
Richardson,  89  la.  525,  56  N.  W.  682; 
Breen  v.  Mayne,  141  la.  399,  118  N. 
W.  441;  Foshier  v.  Fetzer,  154  la.  147, 
134  N.  W.  556;  Petroleum  Products 
Distributing  Co.  v.  Alton  Tank  Line, 
165  la.  398,  146  N.  W.  52;  Hankins  v. 
Young,  174  la.  383,  156  N.  W.  380. 

Kansas.  Burkhalter  v.  Jones,  32 
Kan.  5,  3  Pac.  559. 

Kentucky.  Kernan  v.  Carter  (Ky.)> 
104  S.  W.  308,  31  Ky.  Law  Rep.  865; 
American  Seeding  Machine  Co.  v.  Com- 
monwealth, lfc2  Ky.  589,  153  S.  W. 
972;  Citizens'  Nat.  Life  Ins.  Co.  v. 
Murphy,  154  Ky.  88,  156  S.  W.  1069; 
Cincinnati  Equipment  Co.  v.  Big 
Muddy  River  Consolidated  Coal  Co., 
158  Ky.  247,  164  S.  W.  794. 

Louisiana.  Kaplan  v.  Whitworth, 
116  La.  337,  40  So.  723. 

Maine.  Carleton  v.  Ins.  Co.,  109  Me. 
79,  82  Atl.  649. 

Massachusetts.  Sears  v.  Ry.,  152  Mass. 
151,  9  L.  R.  A.  117,  25  N.  E.  98; 
Brighton  Packing  Co.  v.  Butchers' 
Slaughtering  &  Melting  Association, 
211  Mass.  398,  97  N.  E.  780. 

Michigan.  Franck  v.  McGilvray,  144 
Mich.  318,  107  N.  W.  886;  Tyng  v. 
Converse,  180  Mich.  195,  146  N.  W. 
629. 

Mississippi.  ,  Dahnke- Walker  Milling 
Co.  v.  Phillips,  117  Miss.  204,  78  So.  6; 
Couret  v.  Conner,  —  Miss.  — ,  79  So. 
230. 

Minnesota.  Hanson  v.  Kelson,  82 
Minn.  220,  84  N.  W.  742;  Storch  v. 
Duhme,  76  Minn.  621,  79  N.  W.  533. 

Missouri.  Denton  v.  Mclnnis,  85  Mo. 
App.  542. 

Nebraska.  Sennett  v.  Melville,  76 
Neb.  690,  107  N.  W.  991. 


New  York.  Benedict  v.  Pincus,  191 
N.  Y.  377,  84  N.  E.  284. 

North  Carolina.  Durham  Life  In- 
surance Co.  v.  Moize,  175  N.  Car.  344, 
95  S.  E.  552. 

North  Dakota.  Reeves  v.  Bruening, 
13  N.  D.  157,  100  N.  W.  241;  Shell- 
burg  v.  Wilton  Bank,  —  N.  D.  — ,  167 
N.  W.  721. 

Oregon.  Lemler  v.  Bor<J,  80  Or.  224, 
156  Pac.  427,  1034. 

Pennsylvania.  Henry  v.  Black,  213 
Pa.  St.  620,  63  Atl.  250. 

Tennessee.  Condon  v.  Callahali,  115 
Tenn.  285,  1  L.  R.  A.  (N.S.)  643,  89 
S.  W.  400. 

Texas.  Ft.  Worth,  etc.,  Ry.  v. 
Lindsey,  11  Tex.  Civ.  App.  244,  32 
S.  W.  714. 

West  Virginia.  Smith'  v.  Atlas 
Pocahontas  Coal  Co.,  66  W.  Va.  599, 
66  S.  E.  746. 

Wisconsin.  Beck,  etc.,  Co.  v.  Cereal 
Mills,  109  Wis.  65,  85  N.  W.  127. 

Wyoming.  Frank  v.  Stratford-Hand- 
cock,  13  Wyom.  37,  110  Am.  St.  Rep. 
963,  67  L.  R.  A.  571,  77  Pac.  134. 

2  See  §§566  et  seq. 

*  Colorado.  Davis  v.  Thomas,  28  Colo. 
303,  64  Pac.  187. 

Illinois.  Bostwick  v.  Hess,  80  111. 
138. 

Kentucky.  Stembridge  v.  Stembridge, 
87  Ky.  91,  7  S.  W.  611. 

Tennessee.  Williams  v.  Reynolds 
(Tenn.  Ch.  App.),  64  S.  W.  290. 

West  Virginia.  Dyer  v.  Duffy,  39  W. 
Va.  148,  24  L.  R  A.  339,  19  S.  E.  540; 
Watson  v.  Coast,  35  W.  Va.  463,  14 
S.  E.  249;  Barrett  v.  McAllister,  33 
W.  Va.  738,  11  S.  E.  220;  Weaver  ▼. 
Burr.  31  W.  Va.  736,  8  L.  R.  A.  94,  8 
S.E.  743. 
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until  accepted.4  The  fact  that  an  unaccepted  offer  purports  to  be 
a  "contract,"  does  not  change  its  legal  effect,  or  make  it  a  binding 
obligation  before  acceptance.'  If  B  refuses  to  accept  such  order,  no 
contract  exists.1  If,  by  a  trade  custom,  a  contract  of  sale  through 
a  broker  is  not  to  .take  effect  unless  it  is  confirmed  by  both  buyer 
and  seller,  no  contract  exists  until  such  confirmation.7  An  unac- 
cepted offer  to  release  a  tax-title  on  payment  of  a  specific  amount 
creates  no  obligation.1  An  offer  of  employment  is  not  a  contract 
until  acceptance  and  new  terms  may  be  added  in  the  meantime.9 
If  such  offer  is  rejected,  and  work  is  then  done  under  circumstances 
which  give  a  right  to  reasonable  compensation,  such  compensation 
may  be  recovered  though  it  is  in  excess  of  the  amount  for  which 
the  party  who  performs  such  work  had  offered  to  do  it.10  A  written 
declaration  of  sale  signed  by  the  seller  does  not  amount  to  a  con- 
tract if  it  is  not  accepted  by  the  purchaser.11  If  A  claims  a  certain 
amount  as  reasonable  compensation  for  services  rendered  to  B,  and 
B  claims  that  the  amount  of  such  compensation  should  be  less  than 
A's  claim,  no  contract  liquidating  such  claim  exists,  and  A  may 
subsequently  claim  a  larger  amount.12  A  promise  to  pay  a  reward 
is  an  offer  and  not  a  contract  before  it  is  accepted  by  complying 
with  its  terms.19  A  guaranty  of  the  performance  of  a  contract 
entered  into  by  a  third  person  is  not  an  obligation  binding  upon 
the  guarantor  until  it  is  accepted  by  the  offeree.14 


4  Arkansas.  Bagnell  Timber  Co.  v. 
Spann,  102  Ark.  621,  145  S.  W.  546. 

Georgia.  Robson  v.  Weil,  142  Ga. 
429,  83  S.  E.  207. 

Illinois.  Gorbin  v.  Speeter,  02  111. 
App.  652. 

Mississippi  Dahnke-Walker  Milling 
Co.  y.  Phillips,  117  Miss.  204,  78  So.  6. 

Horth  Dakota.  J.  L.  Owens  Co.  v. 
Bemis,  22  N.  D.  159,  133  N.  W.  69. 

I  Holmes  v.  Block,  196  Ala.  322,  71 
So.  670;  Nolan  Milling  Co.  ▼.  White 
Grocery  Co.,  168  Ky.  417,  182  S.  W. 
191 ;  Deering  v.  Mortell,  21  S.  D.  159, 
16  L.  R,  A.  (N.8.)  352,  110  N.  W.  86. 

•  Gold  ▼.  Cates  Chair  Co.,  147  Ala. 
629,  41  So.  675;  Crowder  v.  Tolerton 
A  Warfield  Co.,  92  Neb.  250,  138  N. 
W.  151;  J.  P.  Bowlin  Liquor  Co.  v. 
Beandoin,  15  N.  D.  557,  108  N.  W.  545. 

7  Johnston   v.   Fairmont   Mills,    129 


Fed.  74,  63  C.  C.  A.  516  [affirming 
Johnston  v.  Fairmont  Mills,  116  Fed. 
537]. 

•  Osborne  v.  Waddell,  176  Ala.  232, 
57  So.  698. 

•  New  terms  may  be  added  after  the 
election  of  a  teacher  and  before  his 
acceptance:  People,  ex  rel.,  v.  Chicago, 
278  111.  318,  L.  R.  A.  1917E,  1069,  116 
N.  E.  158. 

to  Condon  v.  Callahan,  115  Tenn.  285, 
1  L.  R.  A.  (N.S.)  643,  89  S.  W.  400. 

11  Timmons  v.  Boetwick,  141  Ga.  713, 
82  S.  E.  29. 

12  Childs  v.  Littlefleld,  206  Mass.  113, 
91  N.  E.  1017. 

UZwolanek  v.  Baker  Mfg.  Co.,  150 
Wis.  517,  137  N.  W.  769.  See  §§116 
and  190  et  seq. 

14  Deering  v.  Mortell,  21  &  D.  159, 
16  L.  R.  A.  (N..S)  352,  110  N.  W.  86. 
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An  offer  for  insurance  is  without  legal  effect  until  acceptance.11 
While  an  unaccepted  offer  does  not  create  a  contract,  an  insurance 
company  has  been  held  liable  in  tort  for  delay  in  accepting  or 
rejecting  applications  which  would,  according  to  the  information 
given  to  the  applicant,  have  been  acted  upon  favorably  and 
within  the  time  within  which  the  loss  actually  happened.18  An 
action  can  not,  under  such  circumstances,  be  brought  on  the  con- 
tract of  insurance.17  In  some  cases,  the  theory  of  estoppel  has  been 
suggested,11  but  it  has  not  been  adopted  as  the  ultimate  basis  of 
the  rule." 

A  counter-offer  operates  as  a  rejection,  and  has  no  other  legal 
effect  until  it  is  accepted.20 

§151.  What  constitutes  acceptance— Intention  to  accept.  Words 
or  conduct  amount  to  an  acceptance  only  if  they  show  that  the 
offeree  means  to  accept, the  offer.1  For  this  reason  an  uncommuni- 
cated  offer  can  not  be  accepted.2  Silence  does  not  amount  to 
assent;3  and  cross-offers  do  not  constitute  a  contract.4    Retention 


1*  Georgia.  New  York  Life  Ins.  Co. 
v.  Babcock,  .104  Ga.  67,  69  Am.  St. 
Rep.  134,  42  L.  R.  A.  88,  30  S.  E.  273. 

Illinois.  Wiimesheik  Ins.  Co.  v. 
Holzgrafe,  53  111.  516,  5  Am.  Rep.  64. 

Minnesota.  Heiman  v.  Phoenix  Mut. 
Life  Ins.  Co.,  17  Minn.  153,  10  Am. 
Rep.   154. 

New  York.  More  v.  N.  Y.  Bowery 
Fire  Ins.  Co.,  130  N.  Y.  537,  29  N.  E. 
757. 

North  Carolina.  Ross  v.  New  York 
Life  Ins.  Co.,  124  N.  Car.  395,  32  S.  E. 
733. 

Oklahoma.  Van  Arsdale  v.  Young, 
21   Okla.  151,  95  Pac.  778. 

Pennsylvania.  Ins.  Co.  v.  Johnson, 
23  Pa.  St.  72;  Royal  Ins.  Co.  v.  Beatty, 
119  Pa.  St.  6,  12  Atl.  607. 

South  Dakota.  Brink  v.  Merchants' 
&  Farmers'  United  Mutual  Ins.  Assn., 
17  S.  D.  235,  95  N.  W.  929. 

Tennessee.  Richmond  v.  Travelers' 
Ins.  Co.,  123  Tenn.  307,  30  L.  R.  A. 
(N.S.)  954,  130  S.  W.  790. 

Virginia.  Haskin  v.  Agriculture 
Fire  Ins.  Co.,  78  Va.  700. 


UDuffie  v.  Bankers  Life  Association, 
160  la.  19,  46  L.  R.  A.  (N.S.)  25,  139 
N.  W.  1087;  Bover  v-.  State  Farmers' 
Mutual  Hail  Ins.  Co.,  86  Kan.  442,  40 
L.  R.  A.  (N.S.)  164,  121  Pac.  329. 
Such  liability  does  not  attach  if  tjie 
applicant  knows  that  his  application 
will  probably  be  rejected  if  any  action 
is  taken:  Northwestern  Mutual  Life 
Ins.  Co.  v.  Neafus,  145  Kv.  563,  36 
L.  R.  A.   (N.S.)    1211,  140  S.  W.  1026. 

17  Walker  v.  Farmers'  Ins.  Co.,  51  la. 
679,  2  N.  W.  583. 

18  Atkinson  v.  Hawkeye  Ins.  Co.,  71 
la.  340,  32  N.  W.  371. 

II  Winchell  v.  Iowa  State  Ins.  Co., 
103  la.  189,  72  N.  W.  503. 

M  J.  C.  Lysle  Milling  Co.  v.  Rumph, 
—  Ark.  — ,  203  S.  W.  850. 

1  Southern  Rv.  Co.  v.  Kimball,  103 
S.  Car.  365,  88  S.  E.  14;  Peterson  v. 
Jahn  Contracting  Co.,  96  Wash.  210, 
164  Pac.  937. 

2  See  §5  110  et  seq. 

3  See  f  §  160  et  seq. 
«  See  §  164. 
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of  money  received  under  an  offer  has  been  held  not  to  amount  to 
an  acceptance  if  notice  of  the  rejection  of  the  offer  was  given 
promptly.1  The  only  difficulty  in  applying  this  last  principle  arises 
where  the  retention  of  benefits  is  wrongful,  unless  it  amounts  to 
an  acceptance;  and  where,  accordingly,  the  offeree  accepts  by  his 
acts  and  rejects  by  his  words.1 

An  exception  to  the  rule  that  intention  to  accept  is  an  essential 
element  of  acceptance  is  found  in  jurisdictions  where  acts  done 
without  knowledge  of  a  reward  are  considered  as  an  acceptance  of 
an  offer  of  a  reward  for  the  doing  of  such  acts.7  Such  jurisdictions 
regard  communication  of  the  offer  and  intention  to  accept  as 
equally  unnecessary  in  such  cases.  Refusal  to  accept  such  reward, 
if  made  when  such  act  is  done,  will  prevent  recovery  of  the  reward.1 
If  A  offers  a  reward  for  doing  a  certain  act,  and  B  does  such  act, 
declaring  that  he  does  not  intend  to  claim  such  reward,  such  act 
on  the  part  of  B  does  not  amount  to  an  acceptance.9 

§152.  Necessity  of  communicating  acceptance — Offer  to  be 
accepted  by  promise.  As  has  been  said  before1  offers  may  be  divided 
into  two  general  classes  with  reference  to  the  method  in  which  they 
must  be  accepted.  In  one  class,  the  offer  itself,  either  by  its 
'  express  terms  or  by  fair  construction,  shows  that  the  offer  is  to  be 
accepted  by  the  offeree's  making  to  the  offeror  the  promise  which 
such  offer  requires  in  return  for  itself.  In  contracts  of  this  sort, 
where  the  parties  are  in  communication,  the  courts  regularly  as- 
sume that  the  offeror  stipulated  for  communication  to  himself  of 
the  offeree's  determination  to  accept.  While  it  would  be  possible 
to  provide  that  the  offeree  may  make  such  promise  by  doing  a 
specified  act  without  reference  to  whether  the  doing  of  such  act 
comes  to  the  knowledge  of  the  offeror  or  not,  such  terms  are  rarely 
found  in  an  offer  of  this  class ;  and  in  their  absence,  it  is  necessary 
that  the  offeree  should  communicate  to  the  offeror  his  intention  to 
accept  such  offer.  A  mere  mental  intention  to  accept  an  offer  of 
this  sort,  not  followed  by  such  act  or  notice  as  is  sufficient  in  law 
to  charge  the  party  making  the  offer  with  notice  of  the  acceptance, 
does  not  have  any  legal  effect  in  converting  the  offer  into  a  con- 

•  Peterson   v.  Jahn   Contracting   Co.,  •  Hewitt  v.  Anderson,  56  Cal.  476,  38 
96  Wash.  210,  164  Pac.  937.                           Am.  Rep.  65. 

*  See  if  190  et  seq.  1  See  §§  51  et  seq.;   130  et  seq.,  and 
7  See  §116.                                                     190  et  seq. 

I  Hewitt  v.  Anderson,  56  Cal.  476,  38 
Am.  Rep.  65. 
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tract.2  A  promised  to  sell  a  certain  crop  to  B  at  a  certain  price 
and  it  was  agreed  that  B  should  inspect  the  crop  and  that  if  he  was 
satisfied  therewith,  it  should  be  his.  It  was  held  that  no  contract 
was  completed  when  B  had  seen  such  crop  and  had  been  satisfied 
with  it,  unless  he  had  notified  A  of  his  acceptance.3  A  statement 
by  a  principal  to  his  agent,  showing  his  intention  to  accept  an  offer 
made  by  a  third  person,  but  not  authorizing  the  agent  to  communi- 
cate such  acceptance  to  such  third  person,  is  not  an  acceptance.4 
An  offer  to  a  corporation  is  not  accepted  by  the  corporation's 
adoption  of  a  resolution  to  accept  the  offer,  of  which  resolution  no 
notice  is  given.8  But  where  A  signed  an  application  for  a  mortgage 
and  the  finance  committee  who  had  power  to  make  the  loan  ap- 
proved it,  such  acceptance  was  held  sufficient.1  A  made  a  proposi- 
tion to  a  corporation  through  its  committee  for  the  termination  of 
a  lease.  The  committee  recommended  the  acceptance  of  this  propo- 
sition; and  the  corporation  accepted  the  report  of  the  committee. 
No  communication  of  this  was  made  to  A  by  authority  of  the  cor- 
poration. It  was  held  that  no  contract  was  made.7  A  vote  by  the 
officers  of  a  corporation  or  municipality  to  accept  a  certain  bid,  is 
not  of  itself  an  acceptance  of  such  bid,  so  as  to  create  a  contract 


2  District  of  Columbia.  Metzler  v. 
Harry  Kaufman  Co.,  32  D.  C.  App.. 
434. 

Indiana.  Sprankle  v.  Trulove,  22  Ind. 
App.  577,  54  N.  E.  461. 

Kansas.  Trounstine  v.  Sellers,  35 
Kan.  447,  11  Pac.  441;  J.  I.  Case  Plow 
Works  v.  Thorne,  102  Kan.  849,  172 
Pac.  38. 

Michigan.  Bowen  v.  McCarthy,  85 
Mich.  26,  48  N.  Wl  155. 

Mississippi.  Keene  v.  Lowenthal,  83 
Miss.  204,  35  So.  341. 

Missouri.  Lancaster  v.  Elliott,  28 
Mo.  App.  86;  Cangas  v.  Mfg.  Co.,  37 
Mo.  App.  297. 

New  Hampshire.  Perry  v.  Ins.  Co., 
67  N.  H.  291,  68  Am.  St.  Rep.  668, 
33  Atl.  731. 

New  York.  White  v.  Corlies,  46  N. 
Y.  467. 

Worth  Dakota.  Shellburg  v.  Wilton 
Bank,  —  N.  D.  — ,  167  N.  W.  721. 


Ohio.  State,  ex  rel.,  v.  Board  of 
Public  Service,  81  O.  S.  218,  90  N.  E. 
389. 

South  Carolina.  Connor  v.  Renneker, 
25  S.  Car.  514. 

West  Virginia.  Weaver  v.  Burr.  31 
W.  Va.  736,  3  L.  R.  A.  94,  8  S.  E.  743 ; 
Dyer  v.  Duffy,  39  W.  Va.  148,  24  L. 
R.  A.  339,  19  S.  E.  540. 

I  "The  plea  is  not  good  without  show- 
ing that  he  had  notified  the  other  that 
he  was  satisfied,  for  it  is  trite  learn- 
ing that  the  thought  of  man  can  not  be 
tried,  for  the  Devil  himself  has  no 
knowledge  of  the  thought  of  man": 
Y.  B.  17  Ed.  IV,  Pasch.  pi.  2. 

4  Keene  v.  Lowenthal,  83  Miss.  204, 
35  So.  341. 

»  Cozart  v.  Herndon,  114  N.  Car.  252, 
19  S.  E.  158. 

•  New  York,  etc.,  Co.  v.  Lord,  100 
Fed.  17,  40  C.  C.  A.  585. 

7  Carroll  v.  Society,  125  Mass.  565. 
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between  the  bidder  and  the  corporation.9  The  adoption  of  a  reso- 
lution by  a  public  board,  finding  that  a  certain  bidder  is  the  lowest 
and  best  bidder,  and  directing  the  clerk  to  notify  such  bidder  of 
such  fact,  is  not  an  acceptance  of  the  bid,  at  least  until  notice  is 
given.9  So  no  contract  was  made  where  the  plans  of  all  the  archi- 
tects submitted  were  rejected.  A,  one  of  the  architects,  was  by 
vote  of  the  board  chosen  as  architect.  This  vote  was  reconsidered 
and  rescinded  before  A  was  notified  by  the  board,  though  he  learned 
it  from  some  members ;  or  before  A  accepted.10  So  where  A  offered 
to  join  in  buying  future  cotton,  but  was  not  notified  of  acceptance 
till  the  transaction  was  completed,  at  a  loss,  there  was  no  contract.11 
Writing  a  letter  or  telegram  of  acceptance  is,  of  itself,  no  accept- 
ance of  the  offer,  as  it  is  merely  the  uncommunicated  determina- 
tion of  the  offeree  to  accept.12  A  marked  exception  to  the  general 
tendency  of  our  law  to  demand  actual  communication  to  the  offeror 
is  found  in  offers  which  are  to  be  accepted  by  mail  or  telegram. 
If  the  offer,  by  fair  contemplation,  is  to  be  accepted  by  mail  or 
telegraph,  the  transmission  of  the  letter  or  telegram  of  acceptance 
completes  the  contract,  in  the  absence  of  express  or  implied  provi- 
sions to  the  contrary  in  the  offer,  even  if  such  acceptance  is  lost 
and  the  offeror  does  not  know  that  it  has  been  made.19 

§  153.  Offer  to  be  accepted  by  doing  act— Effect  of  communi- 
cating acceptance.  An  offer  which,  by  its  terms,  requires  the  offeree 
to  accept  such  offer  by  doing  certain  acts  in  performance  of  the 
contract,  may  be  accepted  by  the  offeree's  performing  such  acts  if 
such  acts  of  the  offeree  are  communicated  to  the  offeror.1     The 


•  People's,  etc.,  Ry.  v.  Ry.,  77  U.  S. 
(10  Wall.)  38,  19  L.  ed.  844;  Benton  v. 
Springfield  T.  M.  C.  A.,  170  Mass.  534, 
64  Am.  St.  Rep.  320,  49  N.  £.  928;  Edge 
Moor  Bridge  Works  v.  Bristol  County, 
170  Mass.  528,  49  N.  E.  918;  Water 
Commissioners  v.  Brown,  32  N.  J.  L. 
504;  State,  ex  rel.,  v.  Board  of  Public 
Service,  81  O.  S.  218,  90  N.  E.  289. 

•  State,  ex  rel.,  v.  Board  of  Public 
Service,  81  O.  S.  218,  90  N.  E.  389. 

It  Benton  v.  Springfield  Y.  M.  C.  A., 
170  Mass.  534,  64  Am.  St.  Rep.  320, 
49  N.  E.  928. 

11  Peet  v.  Meyer,  42  La.  Ann.  1034,  8 
So.  684. 


12  Northwestern  Thresher  Co.  v. 
Kubicek,  82  Neb.  485,  118  N.  W.  94. 

13  Reif  v.  Paige,  55  Wis.  496,  42  Am. 
Rep.  731,  13  N.  W.  473. 

The  special  peculiarities  which  are 
presented  when  acceptance  by  mail  or 
telegraph  is  contemplated  are  discussed 
elsewhere.     See  §§  198  et  eeq. 

1  Pullman  Co.  v.  Meyer,  195  Ala.  397, 
70  So.  763;  Franklin  v.  Tuckerman,  68 
la.  572,  27  N.  W.  759;  McCormick 
Harvesting  Machine  Co.  v.  Markert,  107 
la.  340,  78  N.  W.  33;  Hankins  v.  Young, 
174  la.  383,  156  N.  W.  380;  Zwolanek 
v.  Baker  Mfg.  Co.,  150  Wis.  517,  137 
N.  W.  769. 
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Pullman  company  promised  to  reserve  a  drawing  room  in  a  sleeper 
for  a  certain  date  from  Anniston  to  Baltimore  for  A's  wife;  and  in 
reliance  upon  such  promise,  A  agreed  to  pay  for  such  reservation 
at  Anniston,  and  he  purchased  drawing-room  accommodations  from 
Selma  to  Anniston.  It  was  held  that  A's  act  in  buying  tickets  and 
paying  for  such  accommodations  from  Selma  to  Anniston  amounted 
to  an  acceptance  of  the  promise  of  the  Pullman  company  to  re- 
serve drawing  accommodations  from  Anniston  to  Baltimore;  and 
that  the  Pullman  company  would  be  liable  if  they  failed  to  furnish 
such  accommodations.2  If  A  offers  to  pay  B  for  personal  care  and 
attention  in  managing  A's  house,  such  offer  is  accepted  by  B's 
commencing  such  work  with  A's  knowledge.1  A,  who  was  a  mort- 
gage creditor  of  B,  promised  to  accept  payment  of  such  mort- 
gage debt  in  stock.  B  did  not  promise  to  make  such  payment  in 
stock ;  but  he  secured  such  stock  and  tendered  it  to  A.  It  was  held 
that  B's  act  in  securing  such  stock  and  tendering  it  to  A  was  an 
acceptance  of  A's  offer.4  An  offer  to  pay  a  certain  sum  as  follows: 
"If  you  will  construct  an  electric  railway  along  the  following 
route  *  *  *  the  undersigned  agree  to  pay,"  becomes  a  con- 
tract when  the  promisee  constructs  such  electric  railway  and  the 
offeror  knows  of  such  performance.'  An  offer  of  a  reward  for  an 
act  may  be  accepted  by  doing  such  act  to  the  knowledge  of  the 
offeror.8 

In  many  cases  B  performs  the  act  for  which  A  stipulates  and  A 
knows  that  B  is  performing  such  act  as  soon  as  performance  begins. 
In  such  cases  the  offer  is  accepted  and  it  is  not  necessary  for  the 
courts  to  decide  whether  it  was  necessary  that  A  should  know  of 
B's  performance.7  Frequently  the  facts  are  so  stated  that  it  is  not 
possible  to  determine  whether  A  had  knowledge  of  B's  acceptance 
by  doing  the  stipulated  act  or  not ;  and  the  court  in  its  opinion  does 


2  Pullman  Co.  v.  Meyer,  195  Ala. 
397,  70  So.  763. 

3  Hankins  v.  Young,  174  la.  383,  166 
N.  W.  380. 

4McEenzie  v.  Stewart,  196  Ala.  241, 
72  So.   109. 

•  Shreveport  Traction  Co.  v.  Mul- 
haupt,  122  La.  667,  48  So.  144. 

I  Madison  First  National  Bank  v. 
Hart,  55  111.  62 ;  Reif  v.  Paige,  55  Wis. 
496,  42  Am.  Rep.  731,  13  N.  W.  473. 


7  Iowa.  Muscatine  Water  Co.  v. 
Lumber  Co.,  85  la.  112,  52  N.  W.  108. 

Louisiana.  Shreveport  Traction  Co. 
v.  Mulhaupt,  122  La.  667,  48  So.  144. 

Minnesota.  Griffin  v.  Bristle,  39 
Minn.  456,  40  N.  W.  523. 

Vermont.  Porter  v.  Everts'  Estate, 
81  Vt.  517,  71  Atl.  722. 

Wisconsin.  Zwolanek  v.  Baker  Mfg. 
Co.,  160  Wis.  517,  137  N.  W.  769. 
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not  make  it  clear  whether  it  assumes  the  existence  of  A's  knowl- 
edge or  regards  it  as  unnecessary.1 

§154.  Necessity  of  communicating  acceptance— Offer  to  be 
accepted  by  act.  While  the  courts  lean  strongly  against  construing 
an  offer  as  calling  for  acceptance  by  the  performance  of  an  act, 
and  while  they  lean  strongly  in  favor  of  construing  an  offer  as  call- 
ing for  acceptance  by  a  counter-promise,1  yet  where  it  appears 
clearly  that  the  offer  is  to  be  accepted  by  doing  a  specified  act,  the 
courts  do  not  incline  to  add  the  requirement  of  communication  of 
acceptance.2  If  the  offer  provides  that  it  is  to  be  accepted  by  doing 
certain  acts,  and  does  not  provide  for  communication  of  acceptance 
as  well  as  the  doing  of  such  acts,  the  doing  of  such  acts  amounts  to 
an  acceptance,  although  such  acceptance  is  not  as  yet  communi- 
cated to  the  offeror.3  An  offer  of  a  carrier  to  transport  goods  may 
be  so  made,  either  by  express  terms  or  by  the  actual  understanding 


•  Maine.  Moore  v.  McKenney,  83  Me. 
80,  23  Am.  St.  Rep.  753,  21  Atl.  749. 

Massachusetts.  Howe  v.  Taggart, 
133  Mass.  284. 

New  York.  Strong  v.  Sheffield,  144 
N.  Y.  392,  39  N.  E.  330  [an  obiter, 
as  no  consideration  was  shown  for  A's 
promise];  Elting  v.  Vanderlyn,  4 
Johns.   (N.  Y.)   237. 

1  See  §  189. 

2  Carlill  v.  Carbolic  Smoke  Ball  Co. 
(1802),  2  Q.  B.  484,  (1893)  1  Q.  B. 
256;  Michigan  Stove  Co.  v.  Pueblo 
Hardware  Co.,  51  Colo.  160,  116  Pac. 
340;  Morse  v.  Bellows,  7  N.  H.  549, 
28  Am.  Dec.  372. 

'England.  Carlill  v.  Carbolic  Smoke 
Ball  Co.  (1893),  1  Q.  B.  256  [affirming 
Carlill  v.  Carbolic  Smoke  Ball  Co. 
(1892),  2  Q.  B.  484]. 

Alabama.  Sanford  v.  Howard,  29 
Ala.  684,  68  Am.  Dec.  101;  Mott  v. 
Jackson,  172  Ala.  448,  55  So.  528. 

California.  Wilson  v.  Stump,  103 
Cal.  255,  42  Am.  St.  Rep.  Ill,  37  Pac. 
151. 

Colorado.  Michigan  Stove  Co.  v. 
Pueblo  Hardware  Co.,  51  Colo.  160, 
116  Pac.  340. 

District  of  Columbia.  Minton  v.  Piano 


Co.,  36  D.  C.  App.  137,  33  L.  R.  A. 
(N.S.)    305. 

Illinois.  Wilson  v.  McClure,  50  111. 
366. 

Indiana.  Hayden  v.  Souger,  56  Ind. 
42. 

Maryland.  Sharp  v.  Bates,  102  Md. 
344,  62  Atl.  747. 

Massachusetts.  Train  v.  Gould,  22 
Mass.   (5  Pick.)   380. 

Mississippi.  Atkinson  v.  Whitney, 
67  Miss.  655,  7  So.  644. 

Missouri.  Allen  v.  Chateau,  102  Mo. 
309,  14  S.  W.  869. 

New  Hampshire.  Morse  v.  Bellows,  7 
N.  H.  549,  28  Am.  Dec.  372. 

New  York.  Mactier  v.  Frith,  6  Wend. 
(N.  Y.)  103,  21  Am.  Dec.  262;  Cox  v. 
Stokes,  156  N.  Y.  491,  51  N.  E.  316. 

North  Carolina.  Cook  v.  Cowan,  64 
N.  Car.  743. 

Pennsylvania.  Patton  v.  Hassinger, 
69  Pa.  St.  311;  Hoffman  v.  Ry.,  157 
Pa.  St.  174,  27  Atl.  564. 

Tennessee.  Yancey  v.  Brown,  35 
Tenn.    (3  Sneed)    89. 

Wisconsin.  Reif  v.  Paige,  55  Wis. 
496,  42  Am.  Rep.  731,  13  N.  W.  473; 
Zwolanek  v.  Baker  Mfg.  Co.,  150  Wis. 
517,  137  N.  W.  769. 
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of  the  parties,  that  it  may  .be  accepted  by  placing  the  goods  at  a 
designated  place  without  notice  to  the  carrier.4  An  offer  to  trans- 
port goods  by  steamboat  if  the  goods  are  placed  at  the  margin  of 
the  river  by  a  certain  time,  is  accepted  by  placing  the  goods  there 
in  accordance  with  the  terms  of  the  offer.1  An  offer  to  pay  a  cer- 
tain compensation  for  loading  goods  upon  a  car  in  a  distant  city, 
is  accepted  by  loading  such  goods.1  Express  notice  of  acceptance 
may  be  unnecessary,  even  where  the  parties  are  in  personal  com- 


4  Montgomery  &  Eufaula  Ry.  v.  Kolb, 
73  Ala.  396,  49  Am.  Rep.  54;  Mott  v. 
Jackson,  172  Ala.  448,  55  So.  528; 
Merriam  v.  Hartford  &  New  Haven 
Ry.,  20  Conn.  354;  Green  v.  Milwaukee 
&  St.  Paul  Ry.,  38  la.  100;  Dunning- 
ton  v.  Louisville  &  Nashville  Ry.,  153 
Ky.  388,  255  ,S.  W.  750;  Blackwell  v. 
Oregon  Short  Line  Ry.,  82  Or.  303,  161 
Pac.  565.  "If  therefore,  they  agree 
that  the  property  may  be  deposited  for 
transportation  at  any  particular  place, 
and  without  any  express  notice  to  the 
carrier,  such  deposit  merely  would  be  a 
sufficient  delivery.  So  if,  in  this  case, 
the  defendants  had  not  agreed  to  dis- 
pense with  express  notice  of  the  de- 
livery of  the  property  on  their  dock, 
actual  notice  thereof  to  them  would 
have  been  necessary;  but  if  there  was 
such  an  agreement,  the  deposit  of  it 
there,  merely,  would  amount  to  con- 
structive notice  to  the  defendants,  and 
constitute  an  acceptance  of  it  by  them. 
And  we  have  no  doubt,  that  the  proof 
by  the  plaintiff  of  a  constant  and 
habitual  practice  and  usage  of  the  de- 
fendants to  receive  property  at  their 
dock  for  transportation,  in  the  manner 
in  which  it  was  deposited  by  the  plain- 
tiff, and  without  any  special  notice  of 
such  deposit,  was  competent,  and  in  this 
case,  sufficient  to  show  a  public  offer, 
by  the  defendants,  to  receive  property 
for  that  purpose,  in  that  mode;  and 
that  the  delivery  of  it  there  accordingly 
by  the  plaintiff,  in  pursuance  of  such 
offer,  should  be  deemed  a  compliance 
with  it  on  his  part;  and  so  to  con- 


stitute an  agreement  between  the 
parties,  by  the  terms  of  which  the  prop- 
erty, if  so  deposited,  should  be  con- 
sidered as  delivered  to  the  defendants 
without  any  further  notice.  Such 
practice  and  usage  were  tantamount  to 
an  open  declaration,  a  public  adver- 
tisement by  the  defendants,  that  Buch 
delivery  should  'of  itself,  be  deemed  an 
acceptance  of  it  by  them,  for  the  pur- 
pose of  transportation;  and  to  permit 
them  to  set  up  against  those  who  had 
been  thereby  induced  to  omit  it,  the 
formality  of  an  express  notice,  which 
had  thus  been  waived,  would  be  sanc- 
tioning the  greatest  injustice,  and  the 
most  palpable  fraud":  Merriam  v. 
Hartford  and  New  Haven  R.  Co.,  20 
Conn.  354. 

See  also,  Georgia  Southern  &  FVorida 
Ry.  v.  Marchman,  121  Ga.  235,  48  S. 
E.  961. 

Contra:  Under  34  U.  S.  Stat,  at  L. 
584,  c.  3591,  §  20  (the  Carmack  Amend- 
ment), which  provides  for  a  uniform 
bill  of  lading;  which  in  fact  contains  a 
clause  to  the  effect  that  in  such  cases 
the  goods  shall  be  at  the  owner's  risk: 
Standard  Combed  Thread  Co.  v.  Penn- 
sylvania Ry.,  88  N.  J.  L.  257,  L.  R. 
A.   1916C,  606,  95  Atl.   1002. 

See  also,  The  Beginning  of  Liability 
of  Carrier  of  Goods,  by  Jos.  H.  Beale, 
Jr.,  15  Yale  Law  Journal,  207. 

5  Mott  v.  Jackson,  172  Ala.  448,  55 
So.  528. 

■  Michigan  Stove  Co.  v.  Hardware 
Co.,  51  Colo.  160,  116  Pac.  340. 
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munication  when  the  offer  is  made.  Thus  notice  of  acceptance  was 
held  unnecessary  where  A  offered  to  give  five  thousand  dollars  to 
any  person  who  would  bring  the  body  of  A's  wife,  dead  or  alive, 
from  a  burning  building,  and  B  without  giving  notice  of  acceptance 
entered  such  building  and  brought  the  dead  body  of  A's  wife  there- 
from.7 

§  155.  Specific  illustrations— Contracts  of  guaranty.  If  A  offers 
to  B  to  guarantee  C's  debt  to  B,  he  may  so  word  his  offer  that  the 
only  acceptance  necessary  is  B  extending  credit,  forbearing  suit,  or 
whatever  else  may  be  the  consideration  of  the  guaranty  stipulated. 
In  absolute  guaranties,  this  form  of  acceptance  is  usually  held  to 
be  all  that  is  necessary  to  bind  the  guarantor  unless  he  stipulates 
expressly  for  notice  of  acceptance.1  It  is  said  that  it  will  be  pre- 
sumed that  the  guarantor  intends  to  stipulate  for  acceptance  by 
due  notice;  but  that  the  terms  of  the  offer  or  the  conduct  of  the 
parties  may  show  that  he  intends  to  waive  such  notice.2    If  a  spe- 


IReif  v.  Paige,  55  Wis.  496,  42  Am. 
Rep.  731,  13  N.  W.  473. 

1  United  States.  Davis  v.  Wells,  104 
U.  S.  159,  26  L.  ed.  686. 

California.  London,  etc.,  Bank  v. 
Parrott,  125  Cal.  472,  73  Am.  St.  Rep. 
64,  58  Pac.  164;  Scribner  v.  Schenkel, 
128  Cal.  250,  60  Pac.  860. 

Florida.  Ferst  v.  Blackwell,  39  Fla. 
621,  22  So.  892. 

Georgia.  Rogers  v.  Burr,  105  Ga.  432, 
70  Am.  St.  Rep.  50,  31  S.  E.  438; 
Manry  v.  Waxelbaum  Co.,  108  Ga.  14, 
33  S.  E.  701. ' 

Indiana.  Snyder  v.  Click,  112  Ind. 
293,  13  X.  E.  581;  Wright  v.  Griffith, 
121  Ind.  478,  23  N.  E.  281,  6  L.  R.  A. 
639. 
Iowa.  Case*.  Howard,  41  la.  479. 
Kentucky.  Baker  v.  Warehouse  Co., 
00  Ky.  419,  14  S.  W.  410;  J.  B.  Watkins 
Medical  Co.  v.  Brand,  143  Ky.  468, 
33  L.  R.  A.  (N.S.)  960,  136  S.  W.  867; 
Hall's  Executor  v.  Bank,  65  S.  W.  365, 
23  Ey.  L.  Rep.  1450. 

Louisiana.  People's  Bank  v.  Lemarie, 
106  La.  429,  31  So.  138. 

Massachusetts.  Bishop  v.  Eaton,  161 
Mass.  496,   37  N.  E.  665;   Lynn  Safe 


Deposit  &  Trust  Co.  v.  Andrews,  180 
Mass.  527,  62  N.  E  .1061. 

Mississippi.  Richmond  Paper  Co.  v. 
Bradley,  115  Miss.  307,  L.  R.  A.  1918E, 
123,  75  So.  381. 

Missouri.  Pearsell  Mfg.  Co.  v. 
Jeffreys,  183  Mo.  386,  105  Am.  St.  Hep. 
496,  81  S.  W.  901. 

Nebraska.  Standard  Oil  Co.  v.  Hoese, 
57  Neb.  665,  78  N.  W.  292. 

New  Hampshire.  Beebe  v.  Dudley, 
26  N.  H.  249,  59  Am.  Dec.  341;  Bank 
v.  Sinclair,  60  N.  H.  100,  49  Am. 
Rep.  307. 

New  York.  Union  Bank  v.  Coster, 
3  N.  Y.  203,  53  Am.  Dec.  280. 

Ohio.  Powers  v.  Bumcratz,  12  O.  S. 
273;  Wise  v.  Miller,  45  O.  S.  388,  14 
N.  E.  218. 

Tennessee.  Yancey  v.  Brown,  35 
Tenn,   (3  Sneed)   89. 

Utah.  Wells,  etc.,  Co.  v.  Davis,  2 
Utah  411. 

See  also,  Notice  of  Acceptance  in 
Contracts  of  Guaranty,  by  W.  P. 
Rogers,  5  Columbia  Law  Review,  215. 

2  Pearsell  Mfg.  Co.  v.  Jeffreys,  183 
Mo.  386,  105  Am.  St  Rep.  496,  81 
S.  W.  901. 
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cial  relationship  exist3  between  the  guarantor  and  the  debtor,3  as 
where  the  guarantor  is  a  director  in  the  debtor  corporation,4  such 
relationship  will  show  that  the  guarantor  is  to  be  charged  with 
knowledge  of  the  amount  of  debts  which  are  contracted  in  reliance 
upon  such  guarantee ;  and  that  he  is  not  entitled  to  notice  of  such 
acceptance.1  An  offer  of  guaranty  which  provides,  "I  want  you 
to  sell  him  a  bill  of  goods  on  the  best  terms  you  can  afford :  I  will 
guarantee  the  payment  of  every  dollar,"  is  absolute  and  needs  no 
acceptance  other  than  by  extending  credit.9  An  absolute  guaranty 
may  be  binding  without  notice,  though  an  accompanying  agreement 
to  buy  stock  is  invalid  for  want  of  acceptance.7  If  notice  of  hav- 
ing accepted  such  a  guaranty  must  be  given  to  the  guarantor,  in 
order  to  enable  him  to  protect  himself  as  against  the  primary 
debtor,  the  actual  knowledge  on  the  part  of  the  guarantor  that  his 
offer  of  guaranty  has  been  accepted  by  extending  credit,  is  equiva- 
lent to  notice  and  dispenses  therewith.1  Thus  if  a  guaranty  can  be 
accepted  by  extending  credit  to  the  party  guaranteed,  knowledge 
of  the  extension  of  credit,  no  matter  how  acquired  is  notice  to  the 
guarantor  of  the  acceptance  of  his  offer.*  Under  an  offer,  which 
provides  that  the  offeror  hereby  guarantees  a  bill,  and  will  pay  it 
upon  presentation  to  him,  if  it  is  not  paid  by  the  principal  debtor 
within  six  months  from  date,  notice  of  acceptance  must  be  given 


3Hibernia  Bank  &  Trust  Co.  v.  Can- 
cienne,  140  La.  969,  L.  R.  A.  1917D, 
402,  74  So.  267. 

4Hibernia  Bank  &  Trust  Co.  v.  Can- 
cienne,  140  La.  969,  L  R.  A.  1917D, 
402,  74  So.  267. 

■  Hibernia  Bank  &,  Trust  Co.  v.  Can- 
cienne,  140  La.  969,  L.  R.  A.  1917D, 
40fc,   74  So.  267. 

6  Yancey  v.  Brown,  35  Tenn.  (3 
Sneed)  89.  An  offer  of  guaranty  which 
provides,  "You  need  not  hesitate  to  ex- 
tend credit  and  all  the  orders  I  have 
so  far  sent  in  are  old  customers  of 
mine,  and  I  know  they  are  all  O  K, 
and  any  I  sell  I  am  willing  to  guar- 
antee payments  of  their  bill,"  is  abso- 
lute, and  is  accepted  by  extending 
credit.  Richmond  Paper  Co.  v.  Brad- 
ley, 115  Miss.  307,  L.  R.  A.  1918E,  123, 
75  So.  381. 


7  Rogers  v.  Burr,  105  Ga.  432,  70 
Am.  St.  Rep.  50,  31  R.  E.  438. 

I  First  National  Bank  v.  Carpenter, 
41  la.  618;  Greer  Machinery  Co.  v. 
Sears  (Ky.),  66  S.  W.  521,  23  Ky.  Law 
Rep.  2025;  Bascom  v.  Smith,  164  Mass. 
61,  41  N.  E.  130.  "Knowledge,  no 
matter  how  acquired,  is  held  to  be 
notice,  and  it  may  be  inferred  from 
facts  and  circumstances  warranting 
such  a  conclusion1':  German  Savings 
Bank  v.  Roofing  Co.,  >12  la.  184,  88 
Am.  St.  Rep.  335,  51  L.  R.  A.  758,  83 
N.  W.  960. 

•  German  Savinsrs  Bank  v.  Roofing 
Co.,  112  la.  184,  88  Am.  St.  Rep.  335, 
51  L.  R.  A.  758,  83  N.  W.  060:  Greer 
Machinery  Co.  v.  Sears,  66  S.  W.  521, 
23  Ky.  Law  Rep.  2025;  Lynn,  etc.,  Co. 
v.  Andrews,  180  Mass.  627,  62  N.  E. 
1061;  Peoria  Rubber  Mfg.  Co.  v.  Dur- 
ing, 85  Mo.  App.   131. 
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"within  reasonable  time  in  order  to  hpld  the  guarantor.10  If  A  offers 
to  indemnify  B  against  the  consequences  of  doing  a  certain  act, 
B's  performance  of  such  act  is  an  acceptance,  although  notice 
thereof  is  not  given  to  A.11 

An  offer  by  A  to  B,  by  which  A  agrees  to  pay  to  B  a  certain  sum 
of  money  if  B  constructs  a  building  upon  B's  property  and  which 
is  to  belong  to  B,  at  a  place  which  A  designates,  may  be  accepted 
by  B's  act  in  constructing  such  building  in  a  reasonable  time, 
although  no  promise  to  construct  such  building  was  made,  and 
although  no  notice  was  given  that  such  building  was  made  under 
construction.12  If  A  makes  an  offer  to  the  general  public  to  com- 
pensate anyone  who  would  take  care  of  A's  son  X,'  such  offer  can 
be  accepted  by  B's  act  in  taking  care  of  X,  in  reliance  upon  A's 
offer,  although  B  does  not  notify  A  of  his  acceptance.18  An  offer 
under  seal  to  repay  to  the  offeree  certain  amounts  if  he  would  pay 
a  note  at  maturity,  may  be  accepted  by  his  paying  such  note,  an 
acceptance  under  seal  not  being  necessary.14  An  offer  by  A,  to  be 
accepted  by  B's  forbearing  to  sue  X,  without  any  provision  as  to 
the  time  for  which  such  suit  is  to  be  forborne,  is  accepted  by  B's 
forbearance  for  a  reasonable  time.11 

§  156.  Orders  for  shipment  of  goods.  The  courts  have  reached 
different  results  in  construing  orders  for  thfe  shipment  or  manu- 
facture of  goods.  In  many  cases  such  order  is  regarded  as  an  offer 
which  is  to  be  accepted  by  doing  the  act  therein  specified,  which  in 
such  cases  is  manufacturing  or  shipping  the  goods.1  If  an  order  for 
goods  has  been  sent,  a  shipment  of  such  goods,  within  a  reasonable 
time  or  within  the  time  fixed  by  the  offer,  is  an  acceptance  of  such 
order,  even  if  no  notice  is  given  that  such  shipment  is  to  be  made.2 
If  A  gives  an  order  to  B  for  goods,  subject  to  B's  approval,  B's 
act  in  shipping  such  goods  is  an  acceptance,  although  he  gives  no 


«0  Black  v.  Grabow,  216  Mass.   516, 
52  L.  R.  A.   (N.S.)   569,  104  N.  E.  346. 

"train  v.  Gold,  22  Mass.  (5  Pick.) 
380. 

1*  Superior  Consolidated  Land  Co.  v. 
Bickford,  93  Wis.  220,  67  N.  W.  45. 

ttPatton  v.  Hassinger,  69  Pa.  St.  311. 

t4  Sharp  v.  Bates,  102  Md.  344,  62 
Atl.  747. 

IB  Moore  v.  McKenney,  83  Me.  80,  23 
Am.  St.  Rep.  753,  21  Atl.  749;  Elting 
v.  Vanderlyn,   4  Johns.    (N.  Y.)    237; 


Strong  v.  Sheffield,  144  N.  Y.  392,  39 
N.  E.  330.  In  many  of  these  cases  A 
probably  knew  that  B  was  forbearing 
suit. 

1  Main  v.  Tracey,  76  Ark.  371,  88  S. 
W.  981;  Main  v.  Tracy,  86  Ark.  27, 
109  S.  W.  1015. 

2  Alabama.  Sturdivant  v.  Mt.  Dixie 
Sanitarium  Land  &  Investment  Co., 
197  Ala.  280,  72  So.  502. 

Arkansas.  Main  v.  Tracy,  86  Ark. 
27,  109  S.  W.  1015. 
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notice  thereof  to  B.*  Such  order  can  not  be  revoked  after  the 
goods  are  shipped.4  In  some  of  these  cases  the  goods  were  re- 
ceived by  the  party  who  sent  the  order,1  but  the  same  result  has 
been  reached  where,  without  the  fault  of  the  seller,  the  goods  were 
never  delivered.1  An  offer  which  calls  for  the  manufacture  of  cer- 
tain goods  to  order  is  accepted  by  beginning  the  manufacture 
thereof.7  A  ordered  certain  goods  to  be  made  up  by  B,  and  to  be 
sent  to  A  by  express  C.  O.  D.  B  made  them  up  and  shipped  them 
to  A  by  express  C.  O.  D.j  without  any  other  acts  of  acceptance.  B 
refused  to  accept  them.  It  was  held  that  B's  acts  in  making  them 
up  and  delivering  them  to  the  express  company  amounted  to  an 
acceptance  of  A'b  order.1  An  attempted  revocation  made  after  the 
goods  have  been  shipped  comes  too  late.9  If  the  seller  gives  notice 
to  the  buyer  and  also  ships  the  goods,  it  is  still  clearer  that  the 


i 


Iowa.  McCormick  Harvesting  Ma- 
chine Co.  v.  Markert,  107  la.  340,  78 
N.  W.  33;  Aultman  v.  Nilson,  112  la. 
634,  84  N.  W.  692;  Kaufman  Bros.  v. 
Mfg.  Co.,  78  la.  679,  16  Am.  St.  Rep. 
462,  43  N.  W.  612;  Petroleum  Products 
Distributing  Co.  v.  Alton  Tank  Line, 
165  la.  398,  146  N.  W.  52. 

Massachusetts.  Mauger  v.  Crosby, 
117  Mass.  330. 

Michigan.  National  Cash  Register 
Co.  v.  Dehn,  139  Mich.  406,  102  N.  W. 
965. 

Nebraska.  Monarch  Portland  Cement 
Co.  v.  Creedon,  94  Neb. -185,  142  N. 
W.  906. 

North  Carolina.  Ober  v.  Smith,  78 
N.  Car.  313. 

South  Carolina.  Burwell  v.  Chap- 
man, 59  S.  Car.  581,  38  S.  E.  222. 

South  Dakota.  Nicholas  &  Shepard 
Co.  v.  Horstad,  21  S.  D.  80,  109  N. 
W.  509. 

Washington.  Whitman  Agricultural 
Co.  v.  Strand,  8  Wash.  647,  36  Pac. 
682;  McCormick  Harvesting  Mach.  Co. 
v.  Richardson,  89  la.  525,  56  N.  W.  682, 
is  apparently  contra'.  In  this  case  A 
sent  to  B  an  order  for  goods  to  be 
shipped  in  six  months.    B  shipped  such 


goods  within  such  time  and  A  refused 
to  accept  them.  B  had  not  given  any 
other  notice  of  his  acceptance  of  A's 
order.  It  was  held  that  no  contract 
existed. 

•  Sturdivant  v.  Mt.  Dixie  Sanitarium, 
Land  &  Investment  Co.,  197  Ala.  280, 
72  So.  502. 

4  Main  v.  Tracy,  86  Ark.  27,  109  S. 
W.  1015. 

>  Mauger  v.  Crosby,  117  Mass.  330; 
Hallwood  Cash  Register  Co.  v.  Millard, 
127  Mich.  316,  86  N.  W.  833;  National 
Cash  Register  Co.  v.  Dehn,  139  Mich. 
406,  102  N.  W.  965;  Monarch  Port- 
land Cement  Co.  v.  Creedon,  94  Neb. 
185,  142  N.  W.  906;  Burwell  v.  Chap- 
man, 59  S.  Car.  581,  38  S.  E.  222. 

•  Ober  v.  Smith,  78  N.  Car.  313. 
TLoyd  Mercantile  Co.  v.  Long,   123 

La.  777,  49  So.  521. 

•  Croak  v.  Cowan,  64  N.  Car.  743. 

•  Main  v.  Tracey,  76  Ark.  371,  88 
S.  W.  981 ;  Main  v.  Tracy,  86  Ark.  27, 
109  S.  W.  1015;  Burwell  v.  Chapman 
59  S.  Car.  581,  38  S.  E.  222;  Whit- 
man Agricultural  Co.  v.  Strand,  8 
Wash.  647,  36  Pac  682;  Hawkinson 
v.  Harmon,  69  Wis.  561,  35  N.  W.  28. 
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buyer  can  not  revoke.10  C:i  principle  the  seller  should  also  be 
bound  when  he  has  once  shipped  such  goods.11  If,  by  the  terms  of 
the  order,  the  goods  may  be  shipped  in  installments  and  the  seller 
ships  part  thereof,  and  the  seller  thereupon  refuses  to  ship  the  rest 
of  such  goods,  he  is  liable  in  damages.12  If  an  offer  provides  for  de- 
livery of  certain  goods,  delivery  of  such  goods  in  accordance  with  the 
terms  of  such  offer  before  the  offer  is  revoked  or  has  lapsed,  is  as 
much  an  acceptance  thereof  as  an  acceptance  by  words  would  be.13 
After  the  buyer  has  accepted  some  of  the  goods  thus  shipped,  he  is 
bound  by  the  contract  and  his  refusal  to  accept  the  rest  of  such  goods 
is  a  breach.14  In  other  cases,  such  order  is  regarded  as  an  offer  to  be 
accepted  by  making  a  promise  to  ship  such  goods,  which  may  be 
accepted  by  making  such  promise,  and  which  may  be  accepted  only 
by  a  promise.1*  If  A  orders  goods  and  B  promises  in  a  reasonable 
time  to  ship  them,  the  contract  is  said  to  be  complete,18  and  A's 
subsequent  refusal  to  accept  such  goods  and  to  pay  for  them  is  a 
breach.17  A's  offer  to  buy  all  the  goods  that  B  might  deliver  at  a 
specified  place  within  a  specified  time,  can  be  accepted  only  by  B's 
notifying  A  of  such  acceptance.  Delivery  of  the  goods  is  not  suffi- 
cient.11 An  order  for  goods  to  be  manufactured  and  shipped  can 
not  be  accepted  by  attempting  to  fill  it  without  notice  to  the 
buyer,11  and  in  such  case  the  buyer  can  cancel  such  order  if  notice 
of  accepting  such  order  is  not  given  to  him  within  a  reasonable 
time.*  The  difference  in  the  results  thus  reached  may  be  due  to 
differences  in  the  wording  of  the  orders,  in  trade  usages,  in  the 
surrounding  facts  and  circumstances  and  the  like.  The  reason  for 
the  difference  in  result  rarely  appears  in  the  facts  disclosed.     In 


10  American  Case  &  Register  Co.  v. 
Wetzler,  148  Wis.  168,  134  N.  W.  489. 
[The  notice  in  this  case  was  that  the 
"order  will  receive  the  best  of  atten- 
tion" which  is  held,  in  some  jurisdic- 
tions not  to  amount  to  acceptance.] 

11  Monarch  Portland  Cement  Co.  v. 
Creedon,  94  Neb.  185,  142  N.  W.  906. 

12  Monarch  Portland  Cement  Co.  v. 
Creedon,  94  Neb.  185,  142  N.  W.  906. 

« Louisville  &  N.  R.  Co.  v.  Coyle, 
123  Ky.  854,  99  S.  W.  237  [denying 
rehearing  Louisville  &  N.  R.  Co.  v. 
Coyle,  123  Ky.  854,  97  S.  W.  772]. 

14  Ziehme  v.  Parish,  74  Kan.  542,  87 
Pac.  685;   Louisville  &  N.  Ry.  Co.  v. 


Coyle,  123  Ky.  854,  97  S.  W.  772,  99 
S.  W.  237;  Sharidan  Coal  Co.  v.  C. 
W.  Hull  Co.,  87  Neb.  117,  127  N.  W. 
218. 

iJMcCormiek  Harvesting  Mach.  Co. 
v.  Richardson,  89  la.  525,  56  N.  W.  682. 

It  Minneapolis  Threshing  Mach.  Co.  v. 
Zemanek,  130  la.  120,  106  N.  W.  512. 

17  Minneapolis  Threshing  Machine  Co. 
v.  Zemanek,  130  la.  120;  106  N.  W.  512. 

IIRagnell  Timber  Co.  v.  Spann,  102 
Ark.  621,  145  S.  W.  546. 

it  Curtis  v.  American  Case  &  Register 
Co.,  38  D.  C.  App.  115. 

20  Curtis  v.  American  Case  &  Register 
C-> ,  ?1  D.  C.  App.  115. 
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other  cases  it  is  said  that  such  offer  may  be  accepted  either  by 
making  a  promise  or  by  shipping  the  goods  as  the  seller  may  see 
fit.21  Thus  if  A  promises  to  pay  B  for  certain  goods  if  B  delivers 
them  to  X,  B  accepts  by  delivering  them  to  X,  even  if  B  has  not 
notified  A.22  Accepting  goods  is  an  acceptance  of  the  offer  under 
which  such  goods  are  sent.23 

§  157.  Subscriptions.  Subscriptions  as  to  educational  and 
charitable  objects  can  ordinarily  be  accepted  only  by  performing 
the  conditions  stipulated  in  the  offer ;  but  the  performance  of  such 
conditions  within  a  proper  time  is  a  sufficient  acceptance,  even  if 
not  specifically  brought  to  the  notice  of  the  offeror.1  An  offer  to 
pay  a  certain  amount  of  money  when  a  railroad  should  be  built, 
may  be  accepted  by  building  the  railroad  within  a  proper  time  and 
bringing  an  action  to  recover  such  money.2  Notice  of  acceptance 
of  such  subscription  by  such  railway  is  not  necessary.3 

§  158*  Rewards.  If  a  reward  is  offered  for  doing  an  act,  such 
offer  is  accepted  by  doing  such  act,  even  if  notice  thereof  is  not 
given  to  the  party  who  offers  the  reward.1  If  an  advertisement  has 
been  published,  offering  a  prize  for  general  competition,  anyone 


21  Main  v.  Tracy,  86  Ark.  27,  109  S. 
W.  1016. 

BSanford  V.  Howard,  20  Ala.  684, 
68  Am.  Deo.  101. 

18  Georgia.  Harris  v.  Amoskeag  Lum- 
ber Co.,  97  Ga.  465,  25  S.  E.  519. 

Massachusetts.  Garst  v.  Harris,  177 
Mass.  72,  58  N.  E.  174. 

Nebraska.  McGowan  v.  Gate  City 
Malt  Co.,  89  Neb.  10,  130  N.  W.  965. 

South  Dakota.  Nicholas  &  Shepard 
Co.  v.  Horstad,  21  S.  D.  80,  109  N.  W. 
509. 

Wisconsin.  Waters  v.  Glendenning, 
87  Wis.  250,  58  N.  W.  404. 

1  Richelieu  Hotel  Co.  v.  International 
Military  Encampment  Co.,  140  111.  248, 
33  Am.  St.  Rep,  234,  29  N.  E.  1044; 
Merchants'  Building  Improvement  Co. 
v.  Chicago  Exchange  Building  Co.,  210 
111.  26,  102  Am.  St.  Rep.  145,  71  N.  E. 
22.    See  *§  154,  180  and  559  et  eeq. 


2  Shreveport  Traction  Co.  v.  Mul- 
haupt,  122  La.  667,  48  So.  144;  Ward 
v.  Missouri,  K.  &  O.  Ry.  Co.,  —  Okla. 
— ,  157  Pac.  775. 

SDoherty  v.  Arkansas  &  O.  R.  Co., 

5  Ind.  Ter.  537,  82  S.  W.  899. 

1  England.  Carlill  v.  Carbolic  Smoke 
Ball  Co.   (1893),  1  Q.  B.  256. 

Alabama.  Central,  etc.,  Co.  v.  Chea- 
tham, 85  Ala.  292,  7  Am.  St.  Rep.  48, 
4  So.  828    (furnishing  evidence). 

California.  Wilson  v.  Stump,  103 
Cal.  255,  42  Am.  St.  Rep.  Ill,  37  Pac. 
151    (producing  a  letter). 

Illinois.  Wilson  v.  McClure,  50  III. 
366. 

Indiana.  Hayden  v.  Souger,  56  Ind. 
42,  26  Am.  Rep.  1 ;  Sullivan  v.  Phillips, 
178  Ind.  164,  98  N.  E.  868. 

Massachusetts.     Symmes  v.  Fraxier, 

6  Mass.  344,  4  Am.  Dec.  142. 
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who  performs  the  acts  set  forth  in  the  advertisement  has  accepted 
such  offer.2 

§159.  Necessity  of  communicating  acceptance — Offer  to  be 
accepted  by  act  and  notice.  Occasionally,  the  terms  of  the  offer 
and  the  circumstances  of  the  transaction  show  that  the  offeror  stip- 
ulates for  notice  of  acceptance  as  well  as  for  performance.  If  the 
offeror  requires  communication  of  acceptance  as  well  as  the  per- 
formance of  an  act,  no  contract  exists  unless  such  communication 
of  acceptance  is  made.1  If  A  offers  to  subscribe  to  a  railway  which 
is  to  be  built,  and  requires  acceptance  of  his  offer  in  a  certain  time, 
as  well  as  completion  of  the  railway  before  such  subscription  is  to 
be  binding,  A's  offer  lapses  if  not  accepted  within  the  time  speci- 
fied.2 Where  A  offered  to  allow  B  to  use  part  of  A's  realty  for  a 
party  wall,  and  promised  to  pay  one-half  of  the  cost  of  such  wall 
when  a  building  was  erected  on  A's  lot,  and  B  did  not  accept  this 
offer,  but  built  the  wall,  two  years  later,  without  A's  knowledge, 
no  contract  existed.3  An  offer  by  a  wife  that  she  and  her  husband 
woud  pay  his  stepdaughter,  her  daughter,  for  services  in  the  fam- 
ily, made  in  his  presence,  though  possibly  not  to  his  knowledge,  is 
not  accepted  by  the  rendition  of  such  services,  unless  the  husband 
knew  that  the  daughter  continued  her  services  in  reliance  on  the 
promise.4 

§  160.  Failure  to  reject  not  equivalent  to  assent.  An  intention 
to  accept  the  terms  of  the  offer  as  valid  is  ordinarily  an  essential 
element  of  a  valid  acceptance.  Communication  of  acceptance  is 
necessary.  For  want  of  both  of  these  elements  failure  or  omission 
to  reject  an  offer  is  not  the  equivalent  of  an  acceptance.1    Failure 


J  Mi n ton  v.  Smith  Piano  Co.,  36  D. 
C.  App.  137,  33  L.  R.  A.  (N.S.)  305; 
tfooney  v„  Daily  News  Co.,  116  Minn. 
212,  133  N.  W.  573. 

t  Graff  v.  Buchanan,  46  Minn.  254, 
48  N.  W.  915;  Powers  v.  Rude,  14  Okla. 
381,  79  Pac.  89. 

J  Powers  v.  Rude,  14  Okla.  381,  79 
Pac.  89. 

3  Graff  y.  Buchanan,  46  Minn.  254,  48 
N.  W.  915.  [While  this  offer  probably 
lapsed,  the  decision  was  not  placed  on 
that  ground.] 

4  Harris  v.  Smith,  79  Mich.  54,  6 
L.  R.  A.  702,  44  N.  W.  169. 


1  Alabama.  Gould  v.  Cates  Chair 
Co,.  147  Ala.  629,  41  So.  675. 

Delaware.  Weishut  v.  Lay  ton,  5 
Boyce  (28  Del.)  364,  93  Atl.  1057. 

District  of  Columbia.  Metzler  v. 
Harry  Kaufman  Co.,  32  D.  C.  App.  434 : 
Curtis  v.  American  Case  &  Register  Co., 
38  D.  C.  App.  115. 

Dlinois.  Regan  v.  Regan,  192  111. 
589,  61  N.  E.  842. 

Kansas.  J.  I.  Case  Plow  Works  v. 
Thome,  102  Kan.  849,  172  Pac.  38. 

Kentucky.  Cincinnati  Equipment  Co. 
v.  Big  Muddy  River  Consol.  Coal  Co., 
158  Ky.  247,  164  S.  W.  794;  Kentucky 
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to  return  a  written  offer  does  not  amount  to  an  acceptance  thereof.2 
Mere  silence  is  not  an  acceptance  unless  the  parties  have  agreed  in 
advance  that  failure  to  reject  shall  be  regarded  as  an  acceptance.9 
Accordingly,  the  offeror  is  not  bound,  even  if  the  offeree  is  thus 
lead  to  believe  that  he  has  a  contract,  as  long  as  the  offeror  does 
nothing  to  mislead  the  offeree,4  and,  even  if  the  offeror  and  offeree 
are  willing  to  treat  the  contract  as  binding  from  the  moment  of 
non-acceptance,  the  rights  of  third  persons  can  not  be  affected 
injuriously  by  such  transaction.1  A  subsequent  letter  which  at- 
tempts to  fix  the  quantity  of  goods  to  be  sold,  upon  which  the 
parties  have  not,  as  yet,  agreed,  is  in  effect  a  new  offer;  and  the 
failure  of  the  adversary  party  to  reply  to  such  letter  can  not  be 
regarded  as  an  acceptance  of  such  proposition.1  A  statement  by  a 
son,  one  of  several  children,  to  his  mother  in  answer  to  Her  request- 
that  he  would  return  to  her  farm  to  live,  that  he  would  not  go 
back  to  it  again  to  repair  it  for  people  who  had  not  done  any  work 
on  it,  followed  by  his  return,  does  not  show  acceptance  of  his  offer 
to  manage  the  farm  and  support  her  for  life  if  she  would  leave  him 
the  farm  in  severalty  at  her  death.7  So  where  A  made  an  offer  to 
B,  which  B  did  not  reject  because  he  was  too  weak  and  sick  to 
talk,  such  failure  to  reject  is  not  an  acceptance.1  In  some  of  these 
cases  the  offer  was  communicated,  but  the  intent  to  accept  was 
lacking.  In  others  the  offer  was  not  communicated;  and  there 
could  not,  therefore,  be  any  intent  to  accept. 

It  has  been  suggested   that  where  the   offeree  is   apparently 
attempting  to  accept  the  offer,  but  there  is  a  variance  between  the 


Portland  Cement  &  Coal  Co.  v.  Steckel, 
164  Ky.  420,  175  S.  W.  663. 

Michigan.  Holmes  v.  Holmes,  120 
Mich.  412,  89  N.  W.  47;  Fuller,  etc.,  Co. 
v.  Houseman,  114  Mich.  275,  72  N.  W. 
187. 

Minnesota.  Hanson  v.  Nelson,  82 
Minn.  220,  84  N.  W.  742. 

New  Hampshire.  Prescott  v.  Jones, 
69  N.  H.  305,  41  Atl.  352. 

Oregon.  Carnahan  Mfg.  Co.  v.  Beebe- 
Bowles  Co.,  80  Or.  124,  156  Pac.  584. 

2  Cincinnati  Equipment  Co.  v.  Big 
Muddy  River  Consolidated  Coal  Co., 
158  Ky.  247,  164  S.  W.  794. 

'England.  Feltlouse  v.  Bindley,  11 
C.  B.  (N.S.)  869. 

Tf>Tnma  J.  I.  Case  Plow  Works  v. 
Thome,  102  Kan.  849,  172  Pac.  38. 


Michigan.  Thomasma  v.  Carpenter, 
175  Mich.  428,  45  L.  R.  A.  (N.S.)  543, 
141  N.  W.  559. 

Minnesota.  Hanson  v.  Kelson,  82 
Minn.  220,  84  N.  W.  742. 

Pennsylvania.  Royal  Ins'.  Co.  v. 
Beatty,  119  Pa.  St.  6,  12  Atl.  607. 

4  As  a  contract  of  insurance:  Prescott 
v.  Jones,  69  N.  H.  305,  41  Atl.  352. 

•  As  in  an  attempted  contract  of  sale: 
Felthouse  v.  Bindley,  11  C.  B.  (N.S.) 
869. 

(Jordan  Bros.  Co.  v.  Walker,  154 
Mich.  394,  117  N.  W.  942. 

T  Regan  v.  Regan,  192  111.  589,  61 
N.  E.  842. 

•  Hanson  v.  Nelson,  82  Minn.  22%  84 
N.  W.  742. 
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offer  and  the  acceptance,  the  offeror  should  notify  the  offeree  if 
he  regards  such  variance  as  immaterial ;  and  that  if  the  offeror  does 
not  thus  reject  such  counter-offer,  he  is  to  be  regarded  as  acquiesc- 
ing therein.9  No  reason  appears  for  requiring  an  answer  to  a 
counter-offer  under  penalty  of  being  regarded  as  accepting  it. 

Even  if  the  party  making  the  offer  prescribes  that  a  failure  to 
answer  shall  be  regarded  as  an  acceptance,  such  failure  does  not 
amount  to  an  acceptance.10 

The  party  to  whom  the  offer  is  made  may,  however,  have  agreed 
in  advance  that  his  silence  shall  be  equivalent  to  an  acceptance; 
and  this  agreement  may  be  understood  from  the  conduct  of  the 
parties.  In  such  a  case,  retaining  a  letter  applying  for  shares,  or 
retaining  property  offered  for  sale,11  may  amount  to  an  acceptance. 
If  the  offeree  has  accepted  an  advance  payment  when  the  offer  was 
made,  his  failure  to  refund  such  payment  at  the  time  fixed  for 
accepting  such  offer  or  returning  such  payment,  has  been  said  to 
attempting  -to  aeeept-  th*  offer,  but  there  is  -a-  variance  between  the 
amount  to  an  acceptance  at  the  election  of  the  offeror.11 

§  161.  Silence  as  estoppel.  A's  conduct,  of  which  his  silence  is 
a  part,  may  be  such  as  to  lead  B  to  believe  that  A  has  accepted 
B's  offer.  Under  such  circumstances  A's  silence  may  amount  to 
consent.  If  a  counter-offer  as  to  the  form  of  the  contract  is  re- 
ceived by  the  original  offeror  with  silence  under  circumstances, 
which  indicate  his  acquiescence  in  such  counter-offer,  such  silence 
may  amount  to  acceptance.1  If  A  orders  goods  for  delivery  at  a 
certain  time,  and  in  a  personal  interview  B  accepts  for  delivery  a 
few  days  later,  and  A  does  not  object  to  such  change  of  terms,  he 
is  to  be  regarded  as  assenting  thereto  by  his  silence,  at  least  if  he 
knows  that  B  understands  that  he  assents.2  If  A  leads  B  to  believe 
that  A  has  made  an  offer  and  B  acts  in  reliance  on  such  supposed 
offer  so  as  to  accept  it,  and  A,  knowing  of  such  action  on  B's  part, 
remains  silent,  such  silence  of  A's  is  equivalent  to  an  assent.9  If 
A  by  his  silence  leads  B  to  believe  that  he  acquiesces  in  B's  request 


I  Farmers  Produce  Co.  v.  McAl  ester 
Storage  and  Commission  Co.,  48  Okla. 
488,  150  Pac.  483. 

MFelthouse  v.  Bindley,  11  C.  B. 
(N.S.)  869;  Prescott  v.  Jones,  69  N.  H. 
305,  41  Atl.  352;  In  re  Bultfontein  Sun 
Diamond  Mine,  75  Law  T.  Rep.  N.  S. 
669. 

UHobbs  v.  Massasoit  Whip  Co.,  158 
Mass.  194,  33  N.  E.  495. 


tt  Enterprise    Mfg.    Co.    v.    Campbell 
(Ky.),  121  S.  VV.  1040. 

1  Bartlett  v.  Doyle,  161  Wis.  624,  155 
N.  W.  125. 

2  Minneapolis  Threshing  Machine  Co. 
v.  Zemanek,  130  Ta.  120,  106  N.  W.  512. 

3  Old  Jordan  Mining  &  Milling  Co.  v. 
Societi  Anonyme  des  Mines,  164  U.  S. 
261,  41  L.  ed.  427. 


§162 


Page  on  Contracts 


240 


for  farther  time  fqr  performance,  A  can  not  thereafter  treat  B's 
delay  as  breach.4 

§  162.  Silence  as  acquiescence  in  account  stated.  The  role  that 
acceptance  is  not  established  by  showing  silence  on  the  part  of  the 
offeree  must  be  qualified  in  the  case  of  the  account  stated.  By  the 
custom  of  merchants  it  was  the  actual  understanding  that  in  trans- 
actions between  merchants,  including  transactions  between  principal 
and  agent  the  retention  of  an  account  which  had  been  rendered  if 
without  objection  on  the  part  of  the  debtor,  and  if  a  reasonable 
time  had  elapsed  since  it  was  rendered,  such  silence  is,  at  least, 
evidence  tending  to  show  that  an  agreement  that  such  account  was 
correct  and  that  the  debtor  promised  to  pay  the  same.1  This  rule 
was  received  first  by  courts  of  equity  as  a  rule  of  law.2  It  was  said 
to  be  "the  rule  of  the  chancery  courts  and  of  merchants."1  This 
custom  has  now  been  received  by  the  common  law  and  equity 
courts  as  a  rule  of  law ;  and  while  it  still  applies  especially  in  the 
case  of  transactions  between  merchants,  it  applies  in  many  juris- 
dictions to  all  business  transactions  in  the  course  of  which  one 
party  renders  an  account  to  another.4  In  some  jurisdictions  it 
seems  to  be  still  limited  to  transactions  between  merchants.1  If  the 
person  to  whom  such  account  is  rendered  retains  it  beyond  a  rea- 
sonable time  without  objection,  such  conduct  is  evidence  from 
which  may  be  found  the  assent  of  the  debtor  to  such  account  and 
his  promise  to  pay  it,  so  that  an  action  may  be  brought  npon  such 
promise.1    He  'may,  however,  explain  such  delay,7  as  by  showing 


•  Heagy  v.  Steinmark,  —  Colo.  — ,  180 
Pac.  93. 

ITickel  v.  Short,  2  Vea.  239;  Sher- 
man v.  Sherman,  2  Vera.  Ch.  276; 
Freeland  v.  Heron,  11  U.  S.  (7  Cranch.) 
147,  3  L.  ed.  297;  Murray  v.  Toland,  3 
Johns.  Ch.  (N.  Y.)  569;  Townes  v. 
Birchett,  39  Va.  (12  Leigh)  173. 

2Tickel  v.  Short,  2  Vea.  239;  Sher- 
man v.  Sherman,  2  Vern.  Ch.  276 ;  Pratt 
v.  Weyman,  1  McCord  Eq.  (S.  Car.) 
*156. 

3  Freeland  v.  Heron,  11  U.  S.  (7 
Cranch.)  147,  3  L.  ed.  297. 

4  Crane  v.  Stanabury,  173  Cal.  631, 
161  Pac.  7;  Spellman  v.  Muehlfeld,  166 
N.  Y.  245,  59  N.  E.  817. 

■  Dodge  v.  Brown,  74  W.  Va.  466,  82 
S.  E.  262;  Fayette  Liquor  Co.  v.  Jones, 
75  W.  Va.  119#  83  S.  E.  726. 


•  United  States.  Wiggins  v.  Burk- 
ham,  77  TJ.  S.  -(10  Wall.)  129,  19  L. 
ed.  884. 

Arkansas.  Memphis,  D.  &  G.  Ry.  v. 
Atlas  Powder  Co.,  185  S.  W.  786 
[memorandum  opinion  only,  in  123 
Ark.  620]. 

California.  Crane  v.  Stanabury,  173 
Cal.  631,  161  Pac.  7. 

Illinois.  State  v.  Illinois  Central  Ry. 
Co.,  246  111.  188,  92  N.  E.  814. 

Minnesota.  Western  Newspaper  Union 
v.  Segerstrom  Piano  Mfg.  Co.,  118  Minn. 
230,  136  N.  W.  752. 

Wisconsin.  Jones  v.  DeMuth,  137 
Wis.  120,  118  N.  W.  542. 

7  Wiggins  v.  Burnham,  77  U.  S.  (10 
Wall.)  129,  19  L.  ed.  884;  Hollenbeck 
v.  Ristine,  105  la.  488,  67  Am.  St.  Rep. 
306,  75  N.  W.'  355;  Jones  v.  DeMuth, 
137  Wis.  120,  118  N.  W.  642. 
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circumstances  which  made  it  impracticable  for  him  to  express  his 
objections  to  the  creditor  until  after  the  lapse  of  a  reasonable 
time ;  •  and  if  such  delay  is  thus  explained  in  a  satisfactory  manner, 
it  will  be  found  that  he  did  not  assent  to  such  account  and  did  not 
promise  to  pay  it. 

The  courts  have  differed  with  reference  to  the  effect  of  such 
silence  as  proving  assent.  It  has  been  said  that  such  silence,  if 
unexplained,  amounts  to  an  acceptance  of  the  offer  to  regard  such 
account  as  stated.1  If  A  has  been  in  the  habit,  during  a  long  period 
of  time,  of  sending  his  account  to  B,  upon  which  there  was  notice 
that  after  the  lapse  of  a  certain  period  of  time  A  would  charge 
interest,  B's  conduct  in  making  general  payment  upon  such  account 
without  objection  to  such  charge  of  interest  amounts  to  an  accept- 
ance of  such  offer ;  and  B  can  be  compelled  to  pay  interest  upon 
such  overdue  items,10  even  if,  by  the  terms  of  the  original  contract, 
interest  was  not  to  be  charged.11  In  some  jurisdictions  it  has  been 
said  that  such  silence  imposes  upon  the  debtor  the  burden  of  proof, 
and  that,  in  order  to  avoid  the  effect  of  an  account  stated,  he  must 
show  that  he  did  not  assent.12  In  other  jurisdictions  it  is  held  that 
such  silence  is  evidence  from  which  acceptance  may  be  found  as  a 
fact,  but  that  it  is  not  necessary  that  such  finding  should  be  made 
from  such  evidence.13  Whichever  of  these  views  obtains,  we  have 
here  a  case  in  which  silence  is  at  least  evidence  from  which,  with- 
out other  or  further  evidence,  acceptance  may  be  found  to  exist. 

§163.  Silence  as  acquiescence  in  variance  of  written  contract 
from  and  contract.  If  A  and  B  make  a  valid  oral  contract,  and 
subsequently  A  delivers  to  B  a  written  contract  which  varies  from 


■  Wiggins  v.  Burham,  77  U.  S.  (10 
Wall.)   129,  19  L.  ed.  884. 

tin  re  Anglesey  (1901),  2  Ch.  548; 
8tandard  Oil  Co.  v.  Van  Etten,  107 
U.  S.  325,  27  L.  ed.  319;  Perkins  v. 
Hart,  24  U.  S.  (11  Wheat.)  237,  6  L. 
ed.  463;  Spellman  v.  Muehlfeld,  166  N. 
Y.  245,  59  N.  E.  817;  Miller  v.  Ryder, 
145  Wis.  526,  130  N.  W.  518. 

It  In  re  Anglesey  (1901),  2  Ch.  548. 

11  Miller  v.  Ryder,  145  Wis.  526,  130 
N.  W.  518. 

12  Fayette  Liquor  Co.  v.  Jones,  75  W. 
Va,  119,  83  S.  E.  720. 


The  rule  has  been  stated  as  follows, 
with  reference  to  a  specific  case:  "When 
one  merchant  sends  an  account  current 
to  another  residing  in  a  different  coun- 
try, between  whom  there  are  mutual 
dealings,  and  he  keeps  it  two  years 
without  making  any  objections,  it  shall 
be  deemed  a  stated  account,  and  his 
silence  and  acquiescence  shall  bind  him, 
at  least  so  far  as  to  cast  the  onus 
probandi  on  him":  Freeland  v.  Heron, 
11  U.  S.  (7  Cranch.)  147,  3  L.  ed.  297. 

It  United  Iron  Works  v.  Rathskeller 
Co.,  94  Wash.  67,  L.  R.  A.  1917C,  445, 
161  Pac  1197. 
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the  terms  of  the  oral  contract,  B  's  omission  to  notify  A  that  he  does 
not  assent  to  the  rescission  of  the  oral  contract  and  to  the  substitu- 
tion therefor  of  the  written  contract,  ought  not  to  operate  as  a 
substitution  of  the  written  contract  for  the  oral  contract.1  In  many 
classes  of  contracts  this  principle  has  been  recognized.1  If  A  makes 
a  valid  oral  contract  with  a  railway  company  for  the  transporta- 
tion of  goods,  such  contract  is  not  modified  by  the  terms  of  a  bill 
of  lading  subsequently  issued  by  such  railway,  even  though  A  does 
not  refuse  to  accept  such  modified  terms.3  If  A  and  B  make  an 
oral  contract  by  which  B  agrees  to  buy  or  sell  stocks  for  A,  such 
oral  agreement  is  not  modified  by  a  ticket  which  B  gives  to  A, 
which  sets  out  terms  differing  from  those  of  the  oral  contract, 
although  A  neither  acquiesces  in  such  modified  terms,  nor  notifies 
B  that  he  dissents  therefrom.4 

In  some  types  of  contract,  however,  this  principle  seems  to  be 
ignored.1  In  insurance  contracts  it  has  been  held  that  if  A,  an 
insurance  company,  and  B  make  an  oral  contract  of  insurance,  and 
A  subsequently  delivers  a  written  policy  to  B  which  varies  from 
the  terms  of  the  oral  agreement,  B  is  presumed  conclusively  to 
know  the  terms  of  such  written  contract  and  to  assent  thereto  if 
he  retains  it  in  his  possession  for  a  considerable  period  of  time  and 
pays  premiums  thereunder.1 

In  many  cases  of  this  sort,  the  result  which  is  actually  reached 
might  be  justified  upon  the  theory  that  the  oral  negotiations  were 
intended  merely  as  preliminary  to  a  written  contract  which  was  to 


iPicard  v.  Beers,  195  Mass.  419,  81 
N.  E.  246. 

ZPicard  v.  Beers,  195  Mass.  419,  81 
N.  E.  246. 

*  St.  Louis  Southwestern  Ry.  v.  Elgin 
Condensed  Milk  Co.,  175  III.  657,  67 
Am.  St.  Rep.  238,  51  N.  E.  911;  Farns- 
worth  v.  National  Express  Co.,  166 
Mich.  676,  132  N.  W.  441;  Gaines  v. 
Union  Transportation  and  Insurance 
Co.,  28  O.  S.  418;  Frasier  v.  Charles- 
town  A  W.  C.  Ry.,  72  S.  Car.  140,  52 
S.  E.  964. 

This  result  is  frequently  reached  on 
the  theory  that  the  modification  of  the 
original  oral  contract  consists  entirely 


of  provisions  in  favor  of  the  railway 
company,  for  which  no  consideration 
exists.     See   5§  589  et  seq. 

4Picard  v.  Beers,  195  Mass.  419,  81 
N.  E.  246. 

•  Union  Central  Life  Ins.  Co.  v.  Hook, 
62  O.  S.  256,  56  N.  E.  906. 

S  Johnson  v.  White,  120  Ga.  1010,  48 
S.  E.  426;  McGregor  v.  Metropolitan 
Life  Ins.  Co.,  143  Ky.  488,  136  S.  W. 
889;  Union  Central  Life  Ins.  Co.  v. 
Hook,  62  O.  S.  256,  56  N.  E.  906; 
Bostwick  v.  Mutual  Life  Ins.  Co.,  116 
Wis.  392,  67  L.  R.  A.  705,  89  N.  W. 
538,  92  N.  W.  246. 
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be  entered  into  between  the  parties  thereafter;  and  that  no  bind- 
ing agreement  had  ever,  in  fact,,  been  made  between  the  par- 
ties until  such  written  contract  was  delivered  by  the  one  and 
accepted  by  the  other,  or  on  the  theory  that  the  only  contract 
which  the  agent  of  the  insurance  company  was  authorized  to  make 
was  that  in  writing.  In  some  cases,  however,  the  courts  have  dis- 
cussed the  question  as  though  even  where  a  valid  oral  contract  had 
been  made,  the  person  to  whom  the  written  contract  is  subsequently 
sent  containing  a  modification  of  the  terms  of  the  original  oral 
contract,  is  bound  by  the  terms  of  such  written  contract  unless  he 
actually  dissents  therefrom.  Even  in  insurance  contracts  there  is 
some  authority  to  the  effect  that  the  written  contract  does  not 
supersede  the  oral  contract,7  but  as  to  the  effect  of  the  transaction, 
the  courts  which  deny  the  validity  of  the  subsequent  written  con- 
tract are  not  in  accord.  It  has  been  held  that  the  oral  contract 
controls  and  that  the  insured  may  have  reformation.'  It  has  also 
been  said  that  there  is  no  contract  and  that  the  insured  may 
recover  premiums  paid  in  and  interest  thereon.9  The  latter  result 
may  be  right  in  the  particular  case,  since,  even  if  there  were  an 
oral  contract  at  the  outset,  repudiation  by  the  insurance  company 
might  amount  to  a  breach  which  would  operate  as  a  discharge.10 

§  164.  Cross-offers.  From  the  principles  that  an  offer  must  be 
communicated  and  that  an  acceptance  must  be  intended  as  such, 
it  follows  that  independent  cross-offers,  though  identical  in  terms, 
do  not  amount  to  a  contract.1 

An  offer  by  A  to  sell  to  B  on  certain  terms  and  an  offer  by  B  to 
buy  from  A  on  the  same  terms,  can  not  make  a  contract,  if  neither 
is  in  response  to  the  other.2 

§165.  Effect  of  acceptance  as  concluding  contract.  Upon  ac- 
ceptance the  offer  becomes  an  agreement,  enforceable  if  otherwise 

TPfiester  v.  Missouri  State  Life  Ins.  1  Tinn  v.  Hoffman,  29  L.  T.    (N.S.) 

Co,  86  Kan.  97,  116  Pac.  245.  271;    Ratterman    v.    Campbell    (Ky.), 

tPfiester  v.  Missouri  State  Life  Ins.  80  S.  W.  1155. 

Co.,  85  Kan.  97,  116  Pac.  245.  2  Tinn  v.  Hoffman,  29  L.  T.    (N.S.) 

tMowat  v.  Provident  Savings  Assur-  271;  Ratterman  v.  Campbell  (Ky.),  80 

anee  Society,  27  Ont.  App.  675.  S.  W.  1155. 

ft  See  eh.  LXXXIV. 
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valid,1  which  can  not  thereafter  be  withdrawn  by  the  offeror.2    If 
an  offer  to  furnish  labor  or  material  or  both  is  accepted,  an  express 


1  United  States.  Andrews  v.  Schrei- 
ber,  93  Fed.  367. 

Alabama.  Sturdivant  v.  Mt.  Dixie 
Sanitarium,  Land  &  Investment  Co., 
197  Ala.  280,  72  So.  502;  Martin  v. 
Powell,  —  Ala.  — ,  75  So.  358. 

California.  Remsberg  v.  Hackney 
Manufacturing  Co0  174  Cal.  799,  164 
Pac.  792. 

Connecticut.  Peck  v.  Edwards,  90 
Conn.  669,  98  Atl.  325. 

District  of  Columbia.  N.  M.  Minnix 
Co.  v.  L.  C.  Smith  &  Bros.  Typewriter 
Co.,  33  D.  C.  App.  357. 

Florida.  Peters  v.  E.  0.  Painter 
Fertilizer  Co.,  — -  Fla.  — ,  75  So.  749. 

Illinois.  Summers  v.  Hibbard,  153 
111.  102,  46  Am.  St.  Rep.  872,  38  N.  E. 
899;  Carter  v.  Love,  206  111.  310,  69 
N.  E.  85;  Rockford  v.  Mead,  207  111. 
<123,  69  N.  E.  756. 

Iowa.  Ft.  Madison  v.  Moore,  109 
la.  476,  80  N.  W.  527. 

Kansas.  Chadsey  v.  Condley,  62  Kan. 
853,  62  Pac.  663;  Nieschburg  v. 
Nothern,  101  Kan.  110,  165  Pac.  857. 

Kentucky.  Murphy  v.  Reed,  125  Ky. 
585,  128  Am.  St.  Rep.  259,  10  L.  R. 
A.   (N.S.)   195,  101  S.  W.  964. 

Massachusetts.  Buffington  v.  Mc- 
Nally,  192  Mass.  198,  78  N.  E.  309; 
Cavanaugh  v.  D.  W.  Ranlet  Co.,  229 
Mass.  366,  1J8  N.  E.  650. 

Minnesota.  Hayden  v.  Bryon,  78 
Minn.  27,  80  N.  W.  835. 

Mississippi.  Couret  v.  Conner,  118 
Miss.  598,  79  So.  230. 

North  Carolina.  Billings  v.  Wilby, 
175  N.  Car.  571,  96  S.  E.  50. 

North  Dakota.  Kvale  v.  Keane,  — 
N.  D.  — ,  168  N.  W.  74. 

Ohio.  Wiedemann  Brewing  Co.  v. 
Maxwell,  78  O.  S.  54,  84  N.  E.  595. 

Rhode  Island.  Beggs  v.  James  Hanley 
Brewing  Co.,  27  R.  I.  385,  114  Am.  St. 
Rep.  44,  62  Atl.  373. 

Utah.  Schwab  Safe  &  Lock  Co.  v. 
Snow,  44  Utah  341,  140  Pac.  761. 


Vermont.  Patton  v.  Cardiner,  72  Vt. 
47,  47   Atl.  110. 

Virginia.  Mercer  v.  South  Atlantic 
Life  Ins.  Co.,  Ill  Va.  699,  69  S.  E. 
961. 

Washington.  Edwards  v.  Thompson, 
99  Wash.  188,  169  Pac.  327. 

West  Virginia.  Ladies  Tailoring  Co. 
v.  Brown,  76  W.  Va.  725,  86  S.  E.  767. 

Wyoming.  Frank  v.  Stratford-Hand- 
cock,  13  Wyom.  37,  110  Am.  St.  Rep. 
963,  67  L.  R.  A.  571,  77  Pac.  134. 

2  District  of  Columbia.  Stern  v. 
Moneyweight  Scale  Co.,  42  D.  C.  App. 
162. 

Georgia.  Prior  v.  Hilton  &  Dodge 
Lumber  Co.,  141  Ga.  117,  80  S.  E.  559. 

Indian  Territory.  Doherty  v.  Ar- 
kansas &  O.  R.  Co.,  5  Ind.  Ter.  537,  82 
S.  W.  899  [reversed,  Doherty  v.  Arkan- 
sas &  O.  R.  Co.,  142  Fed.  104,  on  the 
ground  that  the  evidence  did  not  show 
an  acceptance]. 

Kansas.  Mills  v.  Osawatomie,  59 
Kan.  463,  53  Pac.  470  [reversing  in 
part,  Osawatomie  v.  Mills,  4  Kan.  App. 
299,  45  Pac.  937]. 

Massachusetts.  Cary  Library  v.  Bliss, 
151  Mass.  364,  7  L.  R.  A.  765,  25  N.  E. 
92. 

Michigan.  Agar  v.  Streeter,  183 
Mich.  600,  150  N.  W.  160. 

North  Carolina.  Billings  v.  Wilby, 
175  N.  Car.  571,  96  S.  E.  50. 

Montana.  Walsh  v.  School  District, 
17  Mont.  413,  43  Pac.  180. 

New  York.  Pettibone  v.  Moore,  75 
Hun,  461. 

Texas.  Short  v.  Threadgill,  3  Tex. 
App.  Civ.  Cas.,  §267,  p.  324. 

Wisconsin.  New  Home  Sewing  Ma- 
chine Co.  v.  Simon,  104  Wis.  120,  80 
N.  W.  71 ;  Agnew  v.  Baldwin,  136  Wis. 
263,  116  N.  W.  641. 

Wyoming.  Frank  v.  Stratford-Hand- 
cock,  13  Wyom.  37,  110  Am.  St.  Rep. 
963,  67  L.  R.  A.  571,  77  Pac.  134. 
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contract  exists  which  measures  the  rights  of  the  parties  and  which 
excludes  an  implied  contract.3  If  an  offer  has  been  accepted,  a 
contract  exists,  although  one  of  the  parties  declares  that  he  is 
unable  to  determine  whether  a  contract  has  been  made  or  not.4  A 
gratuitous  option  to  purchase  land  is  enforcible  specifically  if  it  is 
accepted  before  it  lapses  or  is  revoked.5  If,  the  original  offer  was 
subject  to  a  condition,  the  acceptance  of  such  offer  and  the  happen- 
ing of  such  condition  complete  the  contract.*  If  a  contract  for 
lighting  streets  is  contained  in  a  city  ordinance,  it  can  not  after 
acceptance,  be  ended  by  repealing  the  ordinance.7  If  an  offer  has 
been  accepted,  such  offer  is  not  rendered  invalid  by  subsequent 
negotiations  between  the  parties  upon  other  questions  involved  in 
such  transaction  unless  there  is  a  subsequent  offer  and  acceptance.1 
Now  terms  can  not  be  inserted  after  acceptance  without  the 
consent  of  both  parties.9  Thus  an  attorney  who  offered  to  try  a 
case  for  a  school  board  for  a  certain  sum  can  not  after  informal  ac- 
ceptance and  after  the  trial  of  the  case  withdraw  his  offer  and  recover 
a  larger  sum  on  the  ground  that  he  had  no  binding  contract  with 
the  board.10  When  the  offer  has  been  accepted  the  contract  is  com- 
pleted ;  and  the  subsequent  attempt  of  one  of  the  parties  to  procure 
modifications  in  such  contract  can  not  abrogate  it.11  A  written 
contract  for  through  transportation  is  not  affected  by  a  bill  of 
lading  delivered  after  the  goods  are  shipped,  providing  that  liabil- 
ity should  end  with  the  line  of  the  initial  carrier.12  The  acceptance 
of  money  tendered  in  full  payment  of  a  disputed  claim  is  an  accept- 
ance of  such  offer;  and  after  such  acceptance  of  such  money,  the 
creditor  can  not  treat  this  as  a  part  payment  and  recover  the  bal- 
ance of  the  original  claim.13    An  dffer  of  a  part  of  a  disputed  claim 


3  Beggs  v.  James  Hartley  Brewing  Co., 
27  R.  I.  385,  114  Am.  St.  Rep.  44,  62 
Atl.  373. 

<Ozzola  y.  Musolino,  225  Mass.  512, 
114  N.  E.  733. 

I  Carter  v.  Love,  206  111.  310,  69  N. 
E.  85. 

•  Lansing  Co.  v.  Rogers,  183  Mich. 
334,  149  N.  W.  1000. 

7  Mills  v.  Osawatomie,  59  Kan.  463, 
53  Pac.  470  [reversing  in  part,  4  Kan. 
App.  299,  45  Pac.  937]. 

•  Perry  v.  Suffields,  Lira.  (1916),  2 
Ch.  187. 

•  Perry  v.  Suffields,  Lim.  (1916),  2 
Ch.  187;  Southern  Ry.  Co.  v.  Huntsville 


Lumber  Co.,  191  Ala.  333,  67  Ro.  695; 
American  Lighting  Co.  v.  McCuen,  92 
Md.  703,  48  Atl.  352;  Agnew  v.  Bald- 
win, 136  Wis.  263,  116  N.  W.  641. 

10  Walsh  v.  School  District,  17  Mont. 
413.  43  Pac.  180. 

11  Beach  &  Clarridge  Co.  v.  American 
Steam  Gauge  &  Valve  Mfg.  Co.,  208 
Mass.  121,  94  N.  E.  457. 

12  Northern  Pacific  Railway  Co.  v. 
American  Trading  Co.,  195  U.  S.  439, 
49  L.  ed.  269,  25  S.  Ct.  84. 

13  Iowa.  Sparks  v.  Mfg.  Co.,  158  la. 
491,  139  N.  W.  1083. 

Maine.  Chapin  v.  Little  Blue  School, 
110  Me.  415,  86  Atl.  838. 
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as  a  part  payment,  leaving  the  true  amount  to  be  determined  later, 
can  not  thereafter,  upon  acceptance,  be  treated  by  the  debtor  as 
an  offer  of.  compromise.14 

While  one  party  can  not  revoke  an  offer  after  acceptance,  both 
parties  may  waive  the  contract  by  mutual  agreement.11  If  one 
party  demands  that  new  terms  be  added  and  the  adversary  party 
treats  the*  negotiations  as  once  more  open,  the  contract  into  which 
the  parties  have  entered  is  waived.16  An  oral  agreement  may  be 
waived  by  the  act  of  one  party  in  inserting  new  terms  when  reduc- 
ing such  contract  to  writing  and  by  the  act  of  the  adversary  party 
in  refusing  to  enter  into  such  contract  for  financial  reasons.17 

If  the  parties  have  already  entered  into  a  valid  oral  contract,  it 
is  not  necessary  to  accept  a  subsequent  written  offer  which  repeats 
the  oral  offer  which  has  been  accepted  already,11  since  subsequent 
unaccepted  offers  can  not  affect  the  validity  of  such  prior  contract 
If  a  valid  contract  has  been  made  orally,  and  subsequently  one  of 
the  parties  thereto  puts  his  proposition  in  writing  in  the  form  of  a 
letter,  it  is  not  necessary  that  such  proposition  in  writing  should 
be  accepted.19 

If  an  offer  in  writing  is  accepted  orally,  and  subsequently  is 
accepted  in  writing,  the  offeror  may  rely  on  either  acceptance.- 
If  the  written  acceptance  is  insufficient,  as  not  conforming  to  the 
offer,  the  offeror  may  then  rely  on  the  oral  acceptance.21  If  an  oral 
contract  has  been  made  between  A  and  B,  and  A  has  already  per- 


Massachusetts.  Worcester  Color  Co. 
v.  Henry  Wood's  Sons  Co.,  209  Mass. 
105,  95  N.  E.  392. 

North  Carolina.  Aydlett  v.  Brown, 
153  N.  Car.  334,  69  S.  E.  243. 

Ohio.  Seeds  Hay  &  Grain  Co.  v. 
Conger,  83  O.  S.  169,  32  L.  R.  A. 
(N.S.)  380,  93  N.  E.  892. 

Pennsylvania.  Societe  Anonyme 
pour  la  Fabrication  de  la  Soie  de 
Chardonnet  v.  Loeb,  239  Pa.  St.  264, 
86  Atl.  798. 

14  J.  I.  Case  Threshing  Machine  Co. 
v.  Fisher,  144  la.  45,  122  N.  W.  575; 
Bryant  Lumber  Co.  v.  Coppock- Warner 
Lumber  Co.,  164  N.  Car.  359,  79  S.  E. 
282;  Seattle  R.  &  S.  Ry.  Co.  v.  Seattle- 
Tacoma  Power  Co.,  63  Wash.  639,  116 
Pac.  289;  O'Connell  v.  Arai,  63  Wash. 
280,  115  Pac.  95. 


15  See  §  546t  and  ch.  LXXV. 

16  Philadelphia  Mortgage  &  Trust  Co. 
v.  Hardesty,  68  Kan.  683,  75  Pac.  1115. 

17  Cincinnati  Equipment  Co.  v.  Big 
Muddy  River  Consolidated  Coal  Co.,  158 
Ky.  247,  164  S.  W.  794. 

HFearnley  v.  Fearnley,  44  Colo.  417, 
98  Pac.  819;  Sawyer  v.  Walker,  204 
Mo.  133,  102  S.  W.  644. 

1«  Sawyer  v.  Walker,  204  Mo.  133, 
102  S.  W.  644. 

20  Beach  &  Clarridge  Co.  v.  Mfg.  Co., 
202  Mass.  177,  88  N.  E.  924;  Metro- 
politan Coal  Co.  v.  Boutell  Transporta- 
tion &  Towing  Co.,  196  Mass.  72,  81 
N.  E.  645. 

21  Metropolitan  Coal  Co.  v.  Boutell 
Transportation  &  Towing  Co.,  196  Mass, 
72,  81  N.  E.  645. 
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formed,  a  written  contract  signed  by  B  can  be  enforced,  although 
A  was  unconscious  when  B  signed  such  contract.22  If  the  offer  is 
accepted  as  a  finality  it  is  a  contract  even  if  it  purports  to  be  an 
"order."29 


§  166.  Retroactive  effect  of  acceptance.  Whether  the  contract 
which  is  made  by  the  acceptance  of  an  offer  dates  from  the  accept- 
ance or  whether  it  relates  back  to  the  date  of  the  original  offer,  is 
a  question  upon  which  there  has  been  some  conflict  of  authority, 
and  which  depends  chiefly  upon  the  purpose  for  which  it  is  sought 
to  make  the  acceptance  relate  back  to  the  time  of  making  the  orig- 
inal offer. 

For  some  purposes  the  contract  dates  from  the  acceptance,  and 
does  not  relate  back  to  the  date  of  the  original  offer.  If  improve- 
ments on  realty  have  been  destroyed  between  the  dates  of  offer  and 
acceptance  the  offeree  can  not  have  a  decree  for  specific  perform- 
ance with  the  improvements  restored,  nor  can  he  have  an  abatement 
from  the  price  offered,1  and  he  is  not  entitled  to  the  insurance.2 
This  principle  is  applied  to  offers  for  value,8  and  it  would  un- 
doubtedly apply  to  offers  not  for  value. 

For  some  purposes  such  acceptance  relates  back.  If  an  option 
for  value  is  accepted,  the  vendee  may  have  specific  performance 
against  one  who,  knowing  of  such  option,  acquires  an  interest  in 
such  land  between  the  time  that  such  option  is  given  and  the  time 
that  it  is  accepted,  without  giving  value  for  such  interest.4 

In  other  cases  there  is  a  conflict  of  authority  as  to  the  retro- 
active effect  of  the-  acceptance.  If  an  offer  for  the  sale  of  real 
property  has  been  given  for  value  or  under  seal,  the  death  of  the 
offeror  does  not  cause  such  offer  to  lapse;8  and  if  the  offeree  ac- 
cepts such  offer  after  the  death  of  the  offeror,  the  question  is  then 


22  Fearnley  v.  Fearnley,  44  Colo.  417, 
98  Pac.  819. 

23Baird  Bros.  v.  Pratt,  6  Ind.  Ter. 
38,  80  S.  W.  648. 

1  Caldwell  v.  Frazier,  65  Kan.  24,  68 
Pac.  1076;  Gamble  v.  Garlock,  116 
Minn.   59,   133  N.  W.  175. 

The  question  of  the  effect  of  injury 
to  the  realty  after  the  contract  is  made 
and  before  the  legal  title  is  conveyed  is 
not  considered  here. 

2  Edwards  v.  West,  L.  R.  7  Ch.  Div. 
858;  Gilbert  v.  Port,  28  0.  S.  276. 


Contra:  Williams  v.  Lilley,  67  Conn. 
50,  37  L.  R.  A.  150,  34  Atl.  765. 

3  Caldwell  v.  Frazier,  65  Kan.  24,  68 
Pac.  1076;  Gamble  ▼.  Garlock,  116 
Minn.  59,  133  N.  W.  175;  Gilbert  v. 
Port,  28  0.  S.  276. 

4  Smith  v.  Bangham,  156  Cal.  359,  28 
L.  R.  A.  (N.S.)  522,  104  Pac.  689; 
Donaldson  v.  Thousand  Springs  Power 
Co.,  29  Ida.  735,  162  Pac.  334;  Sizer  V. 
Clark,  116  Wis.  534,  93  N.  W.  539. 

5  See  !  147. 
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presented  whether  such  acceptance  relates  back  to  the-  date  of  the 
original  offer  so  as  to  work  an  equitable  conversion  of  such  realty, 
in  which  case  the  purchase  money  should  be  paid  to  the  personal 
representative  of  the  offeror;  or  whether  such  acceptance  does  not 
retroact,  in  which  case  the  doctrine  of  equitable  conversion  will  not 
apply  and  the  purchase  money  will  be  payable  to  the  heirs  of  the 
offeror.  In  England  and  a  few  of  the  jurisdictions  of  this  country 
the  doctrine  of  conversion  is  applied;  and  it  is  held  that  the  pur- 
chase money  must  be  paid  to  the  administrator  of  the  offeror  if 
the  offer  is  accepted  before  it  lapses  by  efflux  of  time,  no  matter 
what  period  of  time  has  intervened  since  the  death  of  the  offeror.1 
In  most  of  the  states  of  this  country,  however,  the  technical  doc- 
trine of  conversion  is  not  applied ;  and  it  is  held  that  if  the  offeree 
elects  to  accept  the  offer,  his  acceptance  is  not  to  be  regarded  for 
this  purpose  as  relating  back  to  the  date  of  making  the  offer;  and 
the  purchase  money  is  to  be  paid  to  the  heirs  or  devisees  to  whom 
such  realty  passed  upon  the  death  of  the  offeror.7  An  acceptance 
of  an  offer  which  is  made  by  giving  an  order  for  a  deposit,  as 
security,  relates  back  to  the  time  when  such  deposit  was  made 
so  as  to  protect  the  rights  of  the  creditor.8 

* 

§  167.  Acceptance  must  be  positive.  The  intention  to  accept 
must  be  expressed  in  positive  terms.1  Thus  a  statement  by  the 
offeree  that  he  would  think  over  the  matter,2  or  that  he  would  like 


*Lawes  v.  Bennett,  1  Cox.  Ch.  Cas. 
167;  Townley  v.  Bedwell,  14  Ves.  Jr. 
590;  Isaacs  v.  Reginall  (1894),  3  Ch. 
506;  In  re  Crofton,  1  Ir.  Eq.  Rep.  204; 
Kerr  v.  Day,  14  Pa.  St.  112,  53  Am. 
Dec.  526;  Newport  Waterworks  v.  Sis- 
son,  18  R.  I.  411,  28  Atl.  336. 

7  Adams  v.  Peabody  Coal  Co.,  230  111. 
469,  82  N.  E.  645;  Inghram  v. 
Chandler,  179  la.  304,  L.  R.  A.  1917D, 
713,  161  N.  W.  434;  Rockland-Rockport 
Lime  Co.  v.  Leary,  203  N.  Y.  469,  L. 
R.  A.  1916F,  352,  Ann.  Cas.  1913B,  62, 
97  N.  E.  43;  Smith  v.  Loewenstein,  50 
O.  S.  346,  34  N.  E.  159. 

•  Rinehart  &  Dennis  Co.  v.  McArthur, 
—  Va.  — i  96  S.  E.  829. 


1  England.  Montreal  Gas  Co.  v. 
Vasey  (1900),  A.  C.  595. 

California.  Hicks  v.  Christenson,  174 
Cal.  712,   164  Pac.  395. 

Kentucky.  Hudson  v.  Arnold  (Ky.), 
93  S.  W.  42. 

Nebraska.  Roberts  v.  Cox,  91  Neb. 
553,  136  N.  W.  831. 

Pennsylvania.  Dougherty  v.  Briggs, 
231  Pa.  St.  68,  79  Atl.  924. 

Rhode  Island.  Thurber  v.  Smith,  25 
R.  I.  60,  54  Atl.  790. 

South  Dakota.  Babcock  v.  Ormsby, 
18  S.  D.  358,  100  N.  W.  759. 

Wisconsin,  Beck,  etc.,  Co.  v.  Cereal 
Mills,  109  Wis.  66,  85  N.  W.  127. 

2McGinnis  v.  Smythe,  1  Sil.  (N.  Y.) 
23. 
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to  accept,3  or  a  promise  to  "take  up  the  matter"  at  a  later  time,4 
or  that  he  would  see  what  he  could  do  and  give  notice  later,8  or 
that  he  will  notify  the  offeror  when  he  can  perform/  or  a  notice  to 
have  deeds  to  the  property  which  was  offered  for  sale,  ready  for 
delivery  on  payment  of  the  purchase  price,  there  being  no  promise 
to  pay  such  purchase  price,7  or  an  answer  to  an  offer  to  sell  land 
on  a  commission,  to  the  effect  that  if  the  offeror  can  find  a  buyer 
at  a  certain  price,  "and  get  your  commission  above  it,  we  will  try 
to  put  the  deal  through,  M,ora  reply  to  an  offer  to  renew  an  exist- 
ing contract  to  the  effect  that  the  offeree  would  favorably  consider 
an  application  for  such  renewal,  "if  we  are  satisfied  with  you  as 
a  customer/'  •  or  that  he  "will  be  glad  to  place  this  business  with" 
the  offeror  if  a  bid  made  by  the  offeree  to  a  third  person  is  ac- 
cepted, such  bid  being,  in  fact,  rejected,  and  the  offeree  being 
obliged  to  make  another  bid,10  or  that  he  will  do  what  the  offeror 
stipulates,  "if  he  can,"  u  are  none  of  them  equivalent  to  an  accept- 
ance. So  where  A  asked  for  prices  on  five  cars  of  corn  and  B 
replied  quoting  different  prices  on  two  varieties,  and  A  ordered  five 
cars,  not  indicating  which  variety,  no  contract  was  made.12  A 
proposition  to  distillers  to  form  a  corporation,  made  by  an  agent 
of  such  distillers,  is  not  accepted  by  a  letter  to  the  effect  that  they 
"want  to  do  so,"  but  can  not  until  the  agent  has  collected  the 
overdue  accounts.18  On  the  other  hand,  an  acceptance  is  not  pre- 
vented from  being  positive  by  the  fact  that  it  contains  a  request 
for  an  acknowledgment  of  its  receipt.14  The  fact  that  an  accept- 
ance is  made  conditionally  and  is  not  to  take  effect  upon  the  hap- 
pening of  a  future  event,  does  not  prevent  it  from  being  a  sufficient 
acceptance  in  case  such  future  event  does  not  happen.18 


3Thnrber  v.  Smith,  25  R.  I.  60,  54 
Atl.  790. 

4  Beck,  etc.,  Co.  v.  Cereal  Mills,  109 
Wis.  65,  85  N.  W.  127. 

I  John  R.  Davis  Lumber  Co.  v.  Ins. 
Co.,  94  Wis.  472,  69  N.  W.  156  (in 
response  to  a  request  for  insurance). 

•  Bringham  v.  American  Bridge  Co., 
39  Wash.  3,  80  Pac.  788. 

T  Hicks  v.  Christeson,  174  Cal.  712, 
164  Pac.  395. 

IBabcock  v.  Oimsby,  18  8.  D.  858, 
100  N.  W.  759. 


•  Montreal  Gas  Co.  v.  Vasey  (1900), 
A.  C.  595. 

MMcGovern  v.  David  Kaufman's 
Sons  Co.,  163  Fed.  76. 

HAyers  v.  Hinkle,  145  Mich.  283, 
108  N.  W.  702. 

HSeley  v.  Williams,  20  Tex.  Civ. 
App.  405,  50  S.  W.  399. 

« Ellis  v.  Block,  187  Mass.  408,  73 
N.  E.  475. 

14  Orr  v.  Doubleday,  223  N.  Y.  834,  1 
A.  L.  R.  338,  119  N.  E.  552. 

« Orr  v.  Doubleday,  223  N.  Y.  334*  1 
A.  L.  R.  338,  119  N.  E.  552. 
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§  168.  Acceptance  must  correspond  to  offer.  The  acceptance 
of  an  offer  for  a  promise  must,  furthermore,  correspond  to  the 
offer  at  every  point,  leaving  nothing  open  for  future  negotiations.1 
An  attempted  acceptance  which  leaves  open  the  adjustment  of  the 
price,2  or  the  ascertainment  of  the  capacity  of  the  ship  chartered, 
where  that  is  a  material  term  of  the  offer,'  or  the  time  of  delivery,4 
or  of  payment,8  or  an  acceptance  as  to  the  price  only,*  is  without 
validity.  If  A  offers  to  sell  lumber,  and  B  sends  an  order  which 
purports  to  be  an  acceptance,  subject  to  usual  wharfage  and  inspec- 
tion charges;  and  A  replies  that  inspection  will  not  be  necessary 
unless  some  of  the  lumber  was  not  in  accordance  with  the  terms  of 
the  order,  and  says  nothing  about  wharfage  charges,  and  B  then 
adds  that  under  certain  contingencies  there  may  be  an  additional 
charge  of  three  dollars  per  car;  and  A  does  not  acquiesce  in  such 
additional  charge  per  car  while  B  does  not  waive  his  demand  that 
the  goods  should  be  subject  to  wharfage  and  inspection  charges, 
no  contract  exists.    There  is  merely  a  series  of  offers  and  counter- 


1  United  States.  Compania  Bilbaina, 
etc.,  v.  Spanish,  etc.,  Co.,  146  U.  S. 
483,  36  L.  ed.  1054. 

Arkansas.  Garnet  Carter  Co.  v. 
Carver,  132  Ark.  305,  200  S.  W.  984. 

Connecticut.  Mercer  Electric  Mfg. 
Co.  v.  Connecticut  Electric  Mfg.  Co., 
87  Conn.  601,  80  Atl.  009. 

Georgia.  Monk  v.  McDaniel,  116  Ga. 
108,  42  S.  E.  360. 

Kansas.  Nieschburg  v.  Nothern,  101 
Kan.  110,  165  Pac.  857. 

Massachusetts.  Sibley  v.  Felton,  156 
Mass.  273,  31  N.  E.  10;  Callanan  v. 
Chapin,  158  Mass.  113,  32  N.  E.  941; 
Mark  v.  Stuart-Howland  Co.,  226  Mass. 
35,  115  N.  E.  42;  Kehlor  Flour  Mills 
Co.  v.  Linden,  230  Mass.  119,  119  N.  E. 
698. 

Michigan.  Board  of  Trade  v.  De- 
Bruyn,  138  Mich.  187,  101  N.  W.  262. 

Minnesota.  Kull  v.  Wilson,  137 
Minn.  127,  162  N.  W.  1072. 

Mississippi.  Yazoo  &  M.  V.  R.  Co.  v. 
Jones,  114  Miss.  787,  75  So.  650. 

ftissouri.  State,  ex  rel.,  v.  Robertson 
(Mo.),  191  S.  W.  989. 


Nebraska.  Krum  v.  Chamberlain,  57 
Neb.  220,  77  N.  W.  665;  Frahm  v. 
Metcalf,  75  Neb.  241,  106  N.  W.  227. 

North  Carolina.  Cherokee  Tanning 
Extract  Co.  v.  Western  Union  Tel.  Co., 
143  N.  Car.  376,  118  Am.  St.  Rep. 
806,  55  S.  E.  277;  Morrison  v.  Parks, 
164  N.  Car.  197,  80  S.  E.  85. 

North  Dakota.  Kvale  v.  Keane,  — 
N.  D.  — ,  168  N.  W.  74. 

Virginia.  Virginia,  etc.,  Co.  v.  Harri- 
son, 93  Va.  569,  25  S.  E.  888. 

Washington.  Richardton  Roller  Mills 
v.  Miller,  99  Wash.  654,  170  Pac.  357. 

2  Sault  Ste.,  etc.,  Co.  v.  Simons,  41 
Fed.  835;  Somers  v.  Musolf,  86  Ark. 
97,  109  S.  W.  1173. 

3  Wilfred  v.  Myers,  40  Fed.  170. 

4  Decker  v.  Gwinn,  95  Ga.  518,  20 
S.  E.  240. 

I  Shepard  v.  Carpenter,  54  Minn.  153, 
55  N.  W.  906. 

6  Davenport  v.  Newton,  71  Vt.  11,  42 
Atl.  1087  [citing  Potts  v.  Whitehead, 
23  N.  J.  Eq.  512]. 
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offers ;  but  no  acceptance.1  If  A  offers  to  sell  to  B  a  certain  de- 
scribed tract  of  land  and  B's  agent  writes  to  A,  "the  matter  is 
closed  and  the  rights  of  way  as  I  understand  are  included  as  we 
talked  over,"  such  acceptance  does  not  conform  to  the  offer  and 
no  contract  exists.1  A  tender  of  a  part  of  a  disputed  claim  as  pay- 
ment in  full  must  be  accepted  or  rejected  as  an  entirety.  The  pay- 
ment can  not  be  accepted,  but  the  offer  thereof  as  payment  in  full 
rejected.1  If  an  offer  is  made  in  the  alternative,  of  goods  at  a 
certain  price  per  bushel,  or  of  such  goods  at  a  certain  payment  in 
advance  per  car,  an  acceptance  "for  two  cars,"  is  too  indefinite  to 
complete  the  contract.10 

Two  separate  offers  may  be  accepted  by  one  letter  or  telegram.11 

§  169.  Acceptance  purporting  to  modify  offer.  If  the  offer  is 
one  which  by  its  terms  is  to  be  accepted  by  making  a  promise,  an 
attempted  acceptance  which  seeks  to  modify  one  or  more  of  the 
terms  of  the  offer  is  of  no  legal  effect  as  an  acceptance.1     Such 


TJ.  H.  Diiker  Box  Co.  v.  Robert  B. 
Dixon  &  Co.,  106  Md.  59,  66  Atl.  611. 

•  Bradley  v.  Haven,  208  Mass.  300, 
04  -N.  E.  268. 

•  Sparks  v.  Spaulding  Mfg.  Co.,  158 
la.  491,  139  N.  W.  1083;  Chapin  v. 
Little  Blue  School,  110  Me.  415,  86 
Atl.  838;  Thomas  v.  Columbia  Phono- 
graph Co.,  144  Wis.  470,  129  N.  W. 
522. 

10  L.  Starks  Co.  v.  Brewer,  77  Kan. 
610,  95  Pac.  402. 

11  Bollenbacher  v.  Reid,  155  Mich. 
277,  118  N.  W.  933. 

1  United  States.  Mente  v.  DeWitt 
Rice  Mill  Co.,  251  Fed.  252;  Neer  v. 
Lang,  252  Fed.  575;  Phoenix  Iron  & 
Steel  Co.  v.  Wilkoff  Co.,  253  Fed.  165, 
1  A.  L.  R.  1497. 

Arkansas.  Allen  v.  Nothern,  121 
Ark.  150,  180  S.  W.  465;  Garnet  Carter 
Co.  v.  Carver,  132  Ark.  305,  200  S.  W. 
984. 

Georgia.  Timmons  v.  Bostwick,  141 
Ga.  713,  82  S.-  E.  29. 

Indiana.  Meridian  Life  &  Trust  Co. 
v.  Eaton,  41  Ind.  App.  118,  82  N.  E. 
480,  81  N.  E.  667. 


Kansas.  Hayes  v.  Possehl,  92  Elan. 
609,  141  Pac.  559;  Nieschburg  v. 
Nothern,  101  Kan.  110,  165  Pac.  857. 
'  Kentucky.  Hartford  Life  Ins.  Co.  v. 
Milet,  31  Ky.  Law  Rep.  1297,  105  S. 
W.   144. 

Massachusetts.  Metropolitan  Coal 
Co.  v.  Boutell  Transportation  &  Tow- 
ing Co.,  185  Mass.  391,  70  N.  E.  421; 
Mark  v.  Siuart-Howland  Co.,  226  Mass. 
35,  115  N.  E.  42;  Kehlor  Flour  Mills 
Co.  v.  Linden,  23Q  Mass.  119,  119  N.  E. 
698. 

Michigan.  Weadock  v.  Champe,  193 
Mich.  553,  160  N.  W.  564. 

Minnesota.  Lewis  v.  Johnson,  123 
Minn.  409,  143  N.  W.  1127;  Kull  v. 
Wilson,  137  Minn.  127,  162  N.  W.  1072. 

Missouri.  State,  ex  rel.,  v.  Robert- 
son (Mo.),  191  S.  W.  989;  Anderson 
v.  Hall,  273  Mo.  307,  202  S.  W.  539. 

Montana.  State,  ex  rel.,  Henderson 
v.  Board  of  State  Prison  Commrs.,  37 
Mont.  378,  96  Pac.  736;  Glenn  v.  S. 
Birch  &  Sons  Construction  Co.,  52 
Mont.  414,  158  Pac.  834. 

New  York.  Brauer  v.  Oceanic  Steam 
Nav.  Co.,  178  N.  Y.  339,  70  N.  E.  863. 
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attempted  acceptance  is  in  legal  effect  a  rejection  of  the  original 
offer  and  a  counter-offer  in  lieu  thereof;  and  in  order  to  amount 
to  a  contract,  such  counter-offer  must  be  accepted  by  the  party  who 
made  the  original  offer.2    If  two  offers  are  made  as  a  part. of  the 


North  Carolina.  Clark  v.  East  Lake 
Lumber  Co.,  158  N.  Car.  139,  73  S.  E. 
793;  Hall  v.  Jones,  164  N.  Car.  199,  80 
S.  E.  228;  Watters  v.  Hedgpeth,  172  N. 
Car.  310,  90  S.  E.  314. 

North  Dakota.  Kvale  v.  Keane,  — 
N.  D.  — ,  168  N.  W.  74. 

Utah.  Moon  v.  Bollwinkel,  47  Utah 
389,  154  Pac.  939. 

Washington.  Jahn  v.  McClaine,  97 
Wash.  95,  165  Pac.  1060;  Sillman  v. 
Spokane  Savings  &  Loan  Soc.,  —  Wash. 
— ,  175  Pac.  296. 

2  United  States.  Minneapolis,  etc., 
Ry.  v.  Rolling  Mill  Co.,  119  U.  S.  149, 
30  L.  ed.  376;  Bowman  v.  Patrick,  36 
Fed.  138;  Wenham  v.  Switzer,  59  Fed. 
942,  8  C.  C.  A.  404;  Kleinhans  v. 
Jones,  68  Fed.  742,  15  C.  C.  A.  644; 
Phenix,  etc.,  Co.  v.  Schultz,  80  Fed. 
337,  25  C.  C.  A.  453;  Sloan  v.  Wolf 
Co.,  124  Fed.  196,  59  C.  C.  A.  612; 
Johnston  v.  Fairmont  Mills,  129  Fed. 
74,  63  C.  C.  A.  516  [affirming  John- 
ston v.  Fairmont  Mills,  116  Fed.  537]; 
Kelley  v.  Sibley,  137  Fed.  586,  69  C. 
C.  A.  674;  Pike  County,  Pa.  v.  Spencer, 
192  Fed.  11  [reversing  judgment, 
Spencer  v.  Pike  County,  183  Fed.  894] ; 
Rushing  v.  Manhattan  Life  Ins.  Co., 
224  Fed.  74,  139  C.  C.  A.  520;  United 
States  v.  P.  J.  Carlin  Const.  Co.,  224 
Fed.  859,  138  C.  C.  A.  449;  Doyle  v. 
Hamilton  Fish  Corp.,  234  Fed.  47,  148 
C.  C.  A.  63. 

Alabama.  Sturdivant  v.  Mt.  Dixie 
Sanitarium,  Land  &  Investment  Co., 
197  Ala.  280,  72  So.  502. 

Arkansas.  Allen  v.  Nothern,  121  Ark. 
150,  180  S.  W.  465. 

California.  Wristen  v.  Bowles,  82 
Cal.  84,  22  Pac.  1136;  Gallagher  v. 
Equitable  Gas  Light  Co.,  141  Cal.  699, 
75  Pac.  329;  McRae  v.  Ross,  170  Cal. 
74,  148  Pac.  215. 


Florida.  Strong  &  Trowbridge  Co.  ▼. 
Baars  &  Co.,  60  Fla.  253,  54  So.  92. 

Georgia.  Timmons  v.  Bostwick,  141 
Ga.  713,  82  S.  E.  29. 

Illinois.  Harding  v.  Gibbs,  125  111. 
85,  8  Am.  St.  Rep.  345,  17  N.  E.  60. 

Indiana.  Moody  v.  Wheel  Co.,  20  Ind. 
App.  422,  50  N.  E.  890. 

Iowa.  Sawyer,  v.  Brossart,  67  la. 
678,  56  Am.  Rep.  371,  25  N.  W.  876; 
Stennett  v.  Bank,  112  la.  273,  83  N.  W. 
1069;  Hankins  v.  Young,  174  la.  383, 
156  N.  W.  380. 

Kansas.  Bentz  v.  Eubanks,  41  Kan. 
28,  20  Pac.  505 ;  Seymour  v.  Armstrong, 
62  Kan.  720,  64  Pac.  612  [affirming  10 
Kan.  App.   10,  61  Pac.  675]. 

Kentucky.  New  York  Life  Ins.  Co. 
v.  Levy's  Admr.,  122  Ky.  457,  5  L.  R. 
A.  (N.S.)  739,  92  S.  W.  325;  Shaw  v. 
Ingram-Day  Lumber  Co.,  152  Ky.  329, 
153  S.  W.  431. 

Maryland.  Navarre  Realty  Co.  v. 
Coale,  122  Md.  494,  89  Atl.  728. 

Massachusetts.  Patton  v.  Taft,  143 
Mass.  140,  9  N.  E.  517;  Sears  v.  Ry. 
Co.,  152  Mass.  151,  9  L.  R.  A.  117,  25 
N.  E.  98;  Metropolitan  Coal  Co.  v. 
Boutell  Transportation  &  Towing  Co., 
185  Mass.  391,  70  N.  E.  421;  Wheaton 
Building  &  Lumber  Co.  v.  Boston,  204 
Mass.  218,  90  N.  E.  598. 

Michigan.  Wilkin,  etc.,  Co.  v.  Lum- 
ber Co.,  94  Mich.  158,  53  N.  W.  1045; 
Bowen  v.  McCarthy,  85  Mich.  26,  48 
N.  W.  155;  Thomas  v.  Greenwood,  69 
Mich.  215,  37  N.  W.  195. 

Minnesota.  Langellier  v.  Schaefer,  3£ 
Minn.  361,  31  N.  W.  690;  Ames  Co.  v. 
Smith,  65  Minn.  304,  67  N.  W.  999; 
Kileen  v.  Kennedy,  90' Minn.  414,  97 
N.  W.  126;  Rahm  v.  Cummings,  131 
Minn.  141,  155  N.  W.  201. 

Mississippi.  Sutter- Van  Horn  Co.  v. 
Mississippi  Home  Telephone  Co*  110 
Miss.  169,  69  So.  996. 
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same  transaction,  both  must  be  accepted  to  complete  the  contract.9 
Oil  the  same  principle  if  a  written  offer  is  made  and  before  accept- 
ance \>y  the  offeree  it  is  modified  by  a  third  party,  without  the 
consent  of  the  offeror,  and  it  is  then  accepted  by  the  offeree,  no 
valid  contract  exists.4  If  A  gives  a  written  option  to  B  or  to  B's 
assigns,  and  X  accepts  such  option  after  X  has  marked  out  a  clause 
"which  A  had  inserted,  but  to  which  X  objects,  no  contract  is  entered 
into.* 

However,  where  A  sent  B  a  letter  offering  to  sell  two  cars  at  a 
fixed  rate,  B's  telegram  "accept  your  offer,  two  cars  *  *  *  as 
P«*  letter,"  is  an  unconditional  acceptance,  the  " letter"  referring 
to  A's  letter  to  B,  and  not  to  one  to  be  sent  to  A  from  B,  and 
^er*ce  adds  no  new  term.6  A  difference  of  opinicm  as  to  the  rights 
°5  the  parties  under  an  existing  contract  is  not,  of  itself,  a  rejec- 
**On  of  an  offer  for  the  modification  of  such  contract.7 


^Missouri.  Egger  v.  Nesbit,  122  Mo. 
43  Am.  St.  Rep.  596,  27  S.  W. 
Cangas  v.  Mfg.  Co.,  37  Mo.  App. 


Montana.  State  v.  Commissioners,  37 
"**ont.  378,  96  Pac.  736;  Glenn  v.  S. 
^irch  &  Sons  Const.  Co..  52  Mont.  414, 
*58  Pac.  834. 

Nebraska.  Roberts  v.  Cox,  91  Neb. 
5453,  136  N.  W.  831. 

New  Jersey.  Potter  v.  Hollister,  45 
**_  J.  Eq.  508,  18  Atl.  204. 

New  Mexico.  Wiley  y.  San  Pedro, 
«tc,  Co.,  5  N.  M.  Ill,  20  Pac.  115. 

New  York.  Poel  v.  Brunswick-Balke- 
Oollender  Co.,  216  N.  Y.  310,  110  N.  E. 
«19  [rehearing  denied,  216  N.  Y.  771, 
Xll  N.  E.  1098]. 

North  Carolina.  Gregory  v.  Bullock, 
120  N.  Car.  260,  26  S.  E.  820;  Hall  v. 
Jones,  164  N.  Car.  199,  80  S.  E.  228. 

Ohio.  American,  etc.,  Cq.  v.  Baldwin, 
12  O.  C.  C.  403  (affirmed  without 
*-«port,  58  O.  S.  724,  51  N.  E.  1096]. 
Pennsylvania.  Henry  v.  Black,  213 
X>a.  St.  620,  63  Atl.  250;  Jaxtheimer 
'V.  Sharpsville  Borough,  238  Pa.  St.  42, 
&5  Atl.  994. 

South  Carolina.    Connor  v.  Reuneker, 
25  S.  Car.  514;  Kennedy  v.  Gramling, 
33  S.  Car.  367,  26  Am.  St.  Rep.  676, 
11  S.  E.  1081. 


Tennessee.  Olds  v.  Marble  Co.  (Tenn. 
Ch.  App.),  48  S.  W.  333. 

Texas.  North  Texas  Building  Co. 
v.  Coleman  (Tex.  Civ.  App.  1900),  58. 
S.  W.  1044;  Flomerfeldt  v.  Hume,  11 
Tex.  Civ.  App.  30,  31  S.  W.  679. 

Virginia.  Gibney  v.  Arlington  Brew- 
ing Co.,  112  Va.  117,  70  S.  E.  4*5. 

Washington.  Bringham  v.  American 
Bridge  Co.,  39  Wash.  3,  80  Pac.  788; 
Bridge  v.  Calhoun,  57  Wash.  272,  106 
Pac.  762;  Cook  v.  Story,  89  Wash. 
109,  154  Pac.  147;  Sillman  v.  Spokane 
Savings  &  Loan  Soc.,  —  Wash.  — ,  175 
Pac.  296. 

West  Virginia.  Weaver  v.  Burr,  31 
W.  Va.  736,  3  L.  R.  A.  94,  8  S.  E.  743 ; 
Cobb  v.  Dunlevie,  63  W.  Va.  398,  60 
S.  E.  384. 

Wisconsin.  Russell  v.  Mfg.  Co.,  106 
Wis.  329,  82  N.  W.  134.    See  §  183. 

3 Garnet  Carter. Co.,  v.  Carver,  132 
Ark.  305,  200  S.  W.  984. 

4Wiswell  v.  Bresnahan,  84  Me.  397, 
24  Atl.  885;  McGavock  v.  Morton,  57 
Neb.  385,  77  N.  W.  785 ;  Moon  v.  Boll- 
winkel,  47  Utah  389,  154  Pac.  939. 

•  Moon  v.  Bollwinkel,  47  Utah  389, 
154  Pac.  939. 

6  King  v.  Dahl,  82  Minn.  240,  84 
N.  W.  737. 

7  Hartford  Life  Ins.  Co.  v.  Milet 
(Ky.),  105  S.  W.  144. 
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§  170.  Variance  as  to  parties.  Acceptance  which  attempts  to 
change  the  parties  is  insufficient.1  If  A  offers  to  sell  realty  to  B 
on  certain  designated  terms,  C  can  not  accept  such  offer.2  An  offer 
by  A  to  sell  to  B,  which  B  attempts  to  accept  by  tendering  a  writ- 
ten contract  which  requires  A  to  sell  to  X,  does  not  amount  to  a 
contract.1 


§  171.  Variance  as  to  form.  An  acceptance  which  attempts  to 
vary  the  terms  of  the  offer  as  to  the  form  of  the  contract  is  inoper- 
ative. If  A  makes  an  offer  which  by  its  terms  requires  a  written 
contract  to  be  signed  by  both  parties,  the  offeree  can  not  accept 
either  by  words  or  acts  unless  he  also  signs  such  written  contract,1 
unless  the  offeror  waives  such  provision  as  by  accepting  perform- 
ance with  knowledge  that  such  contract  has  not  been  signed.2 


§  172.  Variance  as  to  title.  An  attempted  acceptance  of  an 
'offer  to  sell  land,  adding  a  term  to  the  effect  that  the  title  is  to  be 
good,1  accepting  an  offer  to  sell  land  with  the  provision  that  an 
abstract  of  title  be  furnished ; 2  an  acceptance  which  requires  both 
an  abstract  and  a  clear  title,  such  as  an  acceptance,  "Send  deed 
for  collection  to  bank,  with  abstract  showing  clear  title  at  expense 
of  vendor";1  an  offer  to  sell  land  which  is  accepted  with  the  pro- 
vision that  the  purchaser  must  furnish  an  unlimited  certificate  of 
title  from  a  specified  title  insurance  company;4  or  that  the  title  is 
to  be  approved  by  the  vendee's  representative,1  is  ineffectual.  So 
where  the  offer  is  to  sell  land  "as  the  title  now  stands.    Have  no 


1  Corley  v.  Ehlers,  99  Kan.  748,  163 
Pac.  140;  Glenn  v.  S.  Birch  k  Sons 
Construction  Co.,  52  Mont.  414,  158 
Pac.  834. 

2  Corley  v.  Ehlers,  99  Fan.  748,  163 
Pac.  140.    See  1 193. 

3  Glenn  v.  S.  Birch  &  Sons  Construc- 
tion Co.,  52  Mont.  414,  158  Pac.  834. 

1  Spinney  v.  Downing,  108  Cal.  666, 
41  Pac.  797. 

2  Sparks  v.  Mauk,  170  Cal.  122,  148 
Pac.  926. 

1  Corcoran  v.  White,  117  HI.  118,  57 
Am.  Rep.  858,  7  N.  E.  525;  Warner, 
etc.,  Co.  v.  Guthrie,  12  O.  C.  C.  182 
[affirmed  without  opinion,  57  O.  S. 
672,  60  N.  E.  1135]. 


Contra:  Where  the  acceptance  is  con- 
ditioned "if  the  title  prove  satisfac- 
tory'9 on  the  theory  that  such  condi- 
tion was  implied  in  the  offer:  Bolton 
v.  Huling,  91  111.  App.  350.  To  the 
same  effect  see  Hussey  v.  Horne-Payne, 
L.  R.  4  App.  Cas.  311;  and  Morse  v. 
Tillotson  &  Wolcott  Co.,  253  Fed.  340, 
1  A.  L.  TL  1485.    See  1 177. 

2  Johnson  v.  Fecht,  185  Mo.  335,  83 
S.  W.  1077. 

3  Richards  Trust  Co.  v.  Beach,  17  S. 
D.  432,  97  N.  W.  358. 

4  Lambert  v.  Gerner,  142  Cal.  399,  76 
Pac.  53. 

■  James  v.  Darby,  100  Fed.  224,  40 
C.  C.  A.  341. 
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desire  to  get  bottom  title,"  and  the  acceptance  is  "without  qualifi- 
cation," but  adding, ."  We  understand,  of  course,  that  you  have 
Lash's  title  and  that  you  will  place  the  same  on  record/'8 

§  173.  Variance  as  to  quantity  or  quality.  An  acceptance  which 
attempts  to  modify  the  quantity  offered  for  sale,  is  inoperative.1 
If  A  offers  to  B  to  sell  a  certain  quantity,  "more  or  less,"  and  B 
strikes  out  the  words  "or  less"  and  attempts  to  accept  the  offer  as 
thus  modified,2  no  contract  is  made.  An  attempted  acceptance  of 
an  offer  to  sell  land,  which  requires  the  vendor  to  convey  more  land 
than  he  had  offered,3  is  ineffectual.  Where  there  were  two  maps 
of  the  property  at  Merced  under  consideration,  a  town  plat  and  a 
map  of  a  larger  tract  with  the  town  marked  off,  and  offer  for  the 
"balance  of  Merced  town  property"  was  not  accepted  by  a  reply 
agreeing  to  sell  the  "Merced  property,"  though  referred  to  as  the 
property  for  which  the  offer  was  made.1  An  acceptance  which 
attempts  to  modify  the  quality  of  goods  offered,1  is  inoperative. 
An  offer  to  sell  ten  carloads  of  potatoes,  which  is  accepted  with  the 
added  condition  that  the  cars  must  average  thirty  thousand 
pounds ;  •  an  offer  to  sell  ten  carloads  of  potatoes  for  winter  use, 
which  is  accepted  to  the  extent  of  eight  carloads  for  winter  stor- 
age;7 an  offer  to  sell  "nice  white  potatoes  (peerless  stock),"  which 
is  accepted  by  an  order  for  "choice"  potatoes,1  and  which  requires 
the  seller  to  select  them  and  to  send  no  small  ones ;  •  an  offer  by  A, 
who  had  complained  of  the  goods  furnished  by  B  under  a  former 
contract,  except  the  last  carload,  to  buy  goods  of  the  same  grade 
and  quality  as  the  last  carload,  which  is  accepted  by  a  promise  to 
send  "the  same  goods  as  we  have  been  delivering";10  an  offer  to 


•  Batie  v.  Allison,  77  la.  313,  42  N. 
W.  306. 

1  Michigan  Bolt  Works  v.  Steel,  111 
Mich.  153,  69  N.  W.  241  (offer  for  a 
season's  supply;  acceptance  for  less 
amount) ;  Allen  v.  Kirwan,  159  Pa.  St. 
612,  28  Atl.  495  (offer  to  sell  a  few 
jars;  order  for  500  gross;  answer  that 
vendor  could  sell  only  250  gross). 

JW.  C.  Sterling  &  Son  Co.  v.  Wat- 
son k  Bennett  Co.,  193  Mich.  11,  159 
N.  W.  381. 

tWeadock  v.  Champe,  193  Mich.  553, 
160  X.  W.  564. 

•  Breckenridge  v.  Crocker,  78  Cal. 
529,  21  Pac.  179. 


1  Melchers  v.  Springs,  33  S.  Car.  279, 
11  S.  E.  788  (order  for  a  given  brand 
of  flour  refused,  and  counter-offer  of  a 
brand  just  as  good,  which  was  refused ) . 

•  Brophy  v.  Idaho  Produce  &  Pro- 
vision Co.,  31  Mont.  279,  78  Pac.  493. 

7  Brophy   v.   Idaho   Produce   &   Pro 
vision  Co.,  31  Mont.  279,  78  Pac.  493. 

•  Brophy  v.  Idaho  Produce  &  Pro- 
vision Co.,  31  Mont.  279,  78  Pac.  493. 

•  Brophy  v.  Idaho  Produce  &  Pro- 
vision Co.,  31  Mont  279,  78  Pac.  493 

lOGibney  v.  Arlington  Brewing  Co., 
112  Va.  117,  70  S.  E.  485. 
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sell  flooring,  which  by  the  trade  usage  means  standard  flooring,  and 
which  is  accepted  with  a  provision  that  certain  special  sizes  must 
be  furnished ; n  an  offer  to  sell  a  certain  number  of  carloads  which 
the  offeree  attempts  to  accept,  subject  to  the  approval  of  the  first 
carload ; 12  an  offer  to  sell  goods  according  to  the  weights  of  certain 
scales,  which  the  offeree  attempts  to  accept,  requiring  that  an  affi- 
davit of  weight  be  furnished,13  do  not  amount  to  contracts.  An 
offer  to  sell  oil  of  a  certain  specific  gravity  which  is  accepted  with 
an  additional  provision  that  such  gravity  is  to  exist  at  a  certain 
temperature,  does  not  amount  to  a  contract.14  So  where  A  asked 
B  for  the  cost  of  a  certain  number  each  of  certain  sizes  of  rhodo- 
dendrons and  B  gave  the  price  for  all  but  one  size  and  suggested 
a  cable  code  for  ordering  su6h  sizes  as  he  had,  and  A  cabled,  "Ship 
as  ordered/ *  no  contract  existed,  as  A  was  ordering  one  size  on 
which  B  had  declined  to  quote  a  price.18 


§  174.  Variance  as  to  price.  An  acceptance  which  attempts  to 
modify  the  price,1  as%  by  asking  a  rebate  for  damages  previously 
caused  by  fire,2  does  not  complete  the  contract.  An  option  for  the 
purchase  of  certain  water  rights  is  rejected  by  a  so-called  accept- 
ance on  condition  that  the  vendor  would  pay  the  costs  of  certain 
litigation  against  third  persons  who  claimed  a  part  of  such  water 
right;  and  would  make  an  abatement  from  the  purchase  price  for 
the  part  of  such  water  right  which  was  decided  to  belong  to  such 
third  persons;3  an  offer  to  sell  to  the  person  making  "the  highest 
net  money  tender,  V  which  the  offeree  attempts  to  accept  by  agree- 
ing to  pay  "such  sum  as  will  exceed  by  two  hundred  pounds  the 
amount  today  offered  by  the  other  proposing  purchaser";4  or  an 
offer  to  pay  ten  per  cent,  of  a  certain  judgment  which  the  offeree 


11  Shaw  v.  Ingram-Dav  Lumber  Co., 
152  Ky.  329,  L.  R.  A.  1915D,  145,  153 
S.  W.  431. 

12  Grande  Ronde  Lumber  Co.  v.  Des 
Moines  Casket  Co.,  177  la.  84,  158 
N.  W.  498. 

13  Porter  v.  Gossell,  112  Ark.  380,  166 
S.  W.  533. 

U  Four  Oil  Co.  v.  United  Oil  Pro- 
ducers, 145  Cal.  623,  68  L.  R.  A.  226, 
79  Pac.  366. 

«  Shady  Hill  Nursery  Co.  v.  Waterer, 
179  Mass.  318,  60  N.  E.  789. 


IHyde  v.  Wrench,  3  Beav.  334; 
Arthur  v.  Gordon,  37  Fed.  558  (a  reply 
to  an  offer  to  sell  for  $1,000,  "I  am 
not  willing  to  give  more  than  $750") ; 
Richardton  Holler  Mills  v.  Miller,  99 
Wash.  654,  170  Pac.  357. 

2  Griffin  v.  Lumber  Co.,  97  Mich.  557, 
56  N.  W.  1034. 

3Tilton  v.  Sterling  Coal  &  Coke  Co., 
28  Utah  173,  107  Am.  St.  Rep.  689, 
77  Pac.  758. 

4  South  Hetton  Coal  Co.  v.  Has  well, 
Shotton  and  Easington  Coal  and  Coke 
Co.  (1898),  1  Ch.  465. 
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attempts  to  accept,  agreeing  to  take  "ten  per  cent.,  net, "s  do  not 
amount  to  contracts.  The  addition  of  terms  requiring  payment  of 
the  expenses  of  the  transfer  and  a  year's  insurance,6  or  an  offer  to 
sell  land  at  a  certain  price  free  from  commissions  and  an  attempted 
acceptance  at  such  price,  the  commission  to  be  paid  by  the  vendor,7 
or  an  acceptance  if  the  purchaser  pays  the  taxes  and  allows  the 
vendor  to  reserve  the  rent,  the  purchaser  to  take  possession  as 
leases  on  the  realty  expire,1  or  an  acceptance  of  an  offer  to  buy 
containing  new  terms  as  to  preliminary  deposit  and  the  period  for 
searching  the  title,1  or  omitting  a  guaranty  as  to  a  street,  and  at- 
tempting to  substitute  a  covenant  to  reduce  incumbrances  for  an 
actual  payment  of  them,10  are  all  ineffective.  Acceptance  of  an 
offer  to  sell  lumber  at  fixed  price  is  not  made  by  an  indorsement 
on  the  18th,  "I  accept  the  above  price  as  quoted  on  Ashland  dock. 
"Will  wire  acceptance  on  balance  contract  on  20th,' '  where  the  offer 
gave  the  purchaser  a  choice  between  paying  cash  and  giving  paper 
due  in  ninety  days.11 


§175.  Variance  as  to  time  or  place  of  performance.  An  ac- 
ceptance which  attempts  to  change  the  place  of  payment  is  invalid,1 
as  where  the  offer  implies  a  payment  to  the  vendor  at  his  residence 
and  the  acceptance  fixes  the  place  of  payment  at  the  residence  of 
the  vendee,2  or  at  a  designated  bank,1  or  where  the  land  is  situated,4 
or  an  acceptance  which  attempts  to  change  the  time  and  place  of 
the  delivery  of  a  deed,1  or  where  the  vendee  by  acceptance  attempts 
to  change  the  delivery  of  the  deed  to  a  delivery  in  escrow  to  a  per- 
son designated  by  vendee,  to  whom  he  offers  to  pay  the  purchase 


•  Watters  v.  Hedgpeth,  172  N.  Car. 
310,  90  S.  E.  314. 

■Kennedy  v.  Gramling,  33  S.  Car. 
367,  26  Am.  St.  Rep.  676,  11  S.  E.  1081. 

TBabcock  v.  Ormsby,  18  S.  D.  358, 
100  N.  W.  759. 

•  Middaugh  v.  Stough,  161  111.  312, 
43  N.  E.  1061. 

t  Jones  v.  Daniel   (1894),  2  Ch.  332. 

It  Connor  v.  Buhl,  115  Mich.  531,  73 
N.  W.  821. 

11  Shores  Lumber  Co.  v.  Patterson, 
98  Wis.  534,  74  N.  W.  367. 

1  Greenawalt  v.  Este,  40  Kan.  418,  19 


Pac.    803;    Rahm    v.    Cummings,    131 
Minn.  141,  155  N.  W.  201. 

2  Neer  v.  Lang,  252  Fed.  575 ;  Robin- 
son v.  Weller,  81  Ga.  704,  8  S.  E.  447; 
Hall  v.  Jones,  164  N.  Car.  199,  80  S. 
E.  228. 

3  Sawyer  v.  Brossart,  67  la.  678,  56 
Am.  Rep.  371,  25  N.  W.  876  (vendor  in 
California;  bank  in  Iowa). 

4  Gilbert  v.  Baxter,  71  Ta.  327,  32 
N.  W.  364  (vendor  in  New  York;  land 
in  Iowa)  ;  Baker  v.  Holt,  56  Wis.  100, 
14  N.  W.  8. 

t  Northwestern,  etc.,  Co.  v.  Meade,  21 
Wis.  474,  94  Am.  Dec.  557. 
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money ; 9  an  acceptance  changing  the  time  and  terms  of  payment,7 
or  the  time  for  which  the  contract  is  to  run,8  or  the  time  of  per- 
formance,9 does  not  constitute  a  contract.  If  the  offer  of  sale  does 
not  state  the  terms  of  payment,  cash  payment  is  implied.  Hence, 
an  acceptance  which  attempts  to  secure  even  a  short  period  of 
credit  does  not  make  a  contract,10  such  as  an  acceptance  which 
provides,  ' '  will  •  *  *  settle  promptly. ' ' !1  An  offer  to  sell  old 
steel  rails,  to  be  paid  for  in  cash  on  presentation  of  a  bill  of  ex- 
change with  a  bill  of  lading  attached,  which  is  accepted  with  the 
provisions  that  the  rails  must  not  be  taken  from  sidings  and  that 
the  drafts  will  not  be  paid  until  the  cars  arrive,  does  not  make  a 
contract.12  If  A  asks  B  for  quotation  of  prices  B  replies  quoting 
prices,  and  A  orders  B  to  ship  a  certain  amount  of  goods  which  are 
described  specifically,  to  which  B  replies  by  asking  A  for  satis- 
factory references  to  commercial  agencies  or  else  a  payment  of  half 
the  price  in  advance,  the  other  half  to  be  paid  on  presentation  of  a 
sight  draft  with  bill  of  lading,  no  complete  contract  exists.  If  A's 
order  made  a  contract  B's  demand  for  references  or  a  cash  pay- 
ment showed  B's  intention  not  to  perform  without  such  assurance, 
and  B  can  not  complain  if  A  refuses  to  accept  or  pay  for  the  goods 
thus  ordered.13 

§  176.  Variance  as  to  other  terms.  An  offer  to  sell  at  auction 
to  be  accepted  by  paying  a  ten  per  cent,  deposit  when  a  bid  is 
accepted,  which  the  highest  bidder  attempts  to  accept  by  tendering 
a  check  of  another  person  on  a  bank  in  which  the  drawer  of  the 


•  De  Jonge  v.  Hunt,  103  Mich.  94,  61 
N.  W.  341. 

TBaird  v.  Pratt,  148  Fed.  825,  78 
C.  C.  A.  515;  Wilkin,  etc.,  Co.  v. 
Lumber  Co.,  94  Mich.  168,  53  N.  W. 
1045;  Russell  v.  Mfg.  Co.,  106  Wis. 
329,  82  N.  W.  134. 

•  Christian,  etc.,  Co.  v.  Water  Supply 
Co.,  106  Ala.  124,  17  So.  352  (offer 
to  have  a  three-year  contract  continued ; 
acceptance;  to  continue  it  from  month 
to  month) ;  Erickson  v.  Wallace,  45 
Kan.  430,  25  Pac.  898  (offer;  lease  for 
five  years,  if  security  given  for  pay- 
ment of  taxes;  acceptance;  lease  for 
three  years;  no  security  given). 

•  United  States  Heater  Co.  v.  Apple- 
baum,   126  Mich.  296,   85   N.   W.   743 


(here  an  offer  was  made  to  deliver  iron 
during  the  year  1899,  beginning  April 
1,  and  was  accepted,  requiring  delivery 
between  April  1,  1899,  and  April  1, 
1900) ;  Timmons  v.  Bostwick,  141  Ga. 
713,  82  S.  E.  29;  Bastian  Bros.  Co.  v. 
Wemett-Howard  Co.,  113  Minn.  196, 
129  N.  W.  369. 

10  Rogers  v.  French,  122  la.  18,  96 
N.  W*.  767. 

11  Rogers  v.  French,  122  Ta.  18,  96 
N.  W.  767. 

12  Joseph  Joseph  Bros.  Co.  v.  Schon- 
thal  Iron  &  Steel  Co.,  99  Md.  382,  58 
Atl.  205. 

tt  William  B.  Scaife  &  Sons  Co.  v. 
Standard  Ice  Co.,  46  Wash.  297,  89 
Pac.  882. 
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eheck  has  no  funds,  even  if  the  bidder  would  have  provided  funds, 
does  not  amount  to  a  contract.1  An  offer  by  the  owner  of  a  tug 
boat,  "Go  for  three  hundred  for  thirty  days  you  pay  expenses  one 
way.  Wire  answer,"  to  which  the  offeree  replies,  "Terms  ac- 
cepted. Engage  Capt.  Garland,  writing,"  is  not  accepted;  since 
the  provision  requiring  a  certain  captain  to  be  engaged  adds  a 
term  not  in  the  offer.2  If  A  made  an  offer  to  an  insurance  company 
to  take  insurance  on  his  life  for  ten  thousand  dollars,  to  be  written 
in  two  policies  of  five  thousand  dollars  each,  and  the  insurance 
company  refused  to  issue  both  policies,  but  issued  one  and  mailed 
it  to  the  agent  of  the  insurance  company,  such  act  was  equivalent 
to  a  rejection  of  A's  offer;  and  accordingly  no  contract  could  exist 
until  the  counter-proposition  of  the  insurance  company  was  ac- 
cepted by  A.*  If  A  makes  an  offer  to  B  to  appoint  B  to  sell  as  A's 
agent,  B's  acceptance  as  a  purchaser  at  the  price  fixed  by  A,  does 
not  complete  the  contract.4  An  acceptance  of  an  offer  to  purchase, 
conditioned  on  the  seller's  being  able  to  purchase  such  goods  from 
another,1  or  adding  a  clause  as  to  the  disposition  of  the  cases  in 
which  the  eggs  purchased  were  to  be  shipped,1  or  an  acceptance  of 
an  application  for  a  loan  on  condition  that  everything  should  prove 
satisfactory  and  that  certain  specified  security  should  be  given,7  is, 
in  each  case,  invalid.  An  offer  which  among  other  things  provides 
that  half  of  certain  insurance  is  to  be  taken  through  the  offeror  as 
a  broker,  is  not  acceptance  by  a  promise  to  take  twenty  thousand 
dollars  of  insurance  through  offeror.1 

§  177.  Reiteration  of  terms  not  variance.  An  acceptance  may 
state  with  emphasis  certain  terms  which  are  contained  in  the  offer 
by  construction  or  by  implication  of  the  law.  If  the  terms  thus 
insisted  on  in  the  acceptance  are  the  same  as  those  of  the  offer,  an 


1  Johnston  v.  Boyes  (1899),  2  Ch.  73. 

I  Jacob  Johnson  Fish  Co.  v.  Hawley, 
150  Wis.  578,  137  N.  W.  773:  New 
York  Life  Insurance  Co.  v.  Levy's 
Admr.,  122  Ky.  457,  5  L.  R.  A.  (N.S.) 
730,  92  S.  W.  325.  (In  this  case  A  died 
before  the  agent  of  the  insurance  com- 
ppny  had  delivered  the  five  thousand 
dollar  policy;  and  it  was  held  that 
such  policy  never  took  effect.) 


4  Ropers  V.  French,  122  la.  18,  96  N. 
W.  767. 

SKelley  v.  Sibley,  137  Fed.  586,  69 
C.  C.  A.  674. 

•  Seymour  v.  Armstrong,  62  Kan. 
►720,  64  Pac.  612  [affirming  10  Kan. 
App.  10,  61  Pac.  675]. 

7  Navarre  Realty  Co.  v.  Coale,  122 
Md.  494,  89  Atl.  728. 

I  Sillman  v.  Spokane  Savings  &  Loan 
Soc.,  —  Wash.  — ,  175  Pac.  296. 
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agreement  is  thereby  created.1  Adding  to  an  acceptance  of  an  offer 
to  sell  oil,  "Memphis  exchange  rules  and  arbitration,"  if  such  was 
the  legal  effect  of  the  offer,2  does  not  prevent  the  acceptance  from 
completing  the  contract.  An  offer  to  sell  "terms  of  sale  cash"  and 
an  acceptance  providing  that  bills  for  goods  delivered  shall  be  paid 
daily,3  or  an  offer  to  pay  an  account  due  from  a  third  person,  and 
an  acceptance  providing  that  such  account  must  be  paid  at  once,4 
amount  to  a  contract;  and  so  where  the  offer  provides  that  the 
work  shall  be  done  in  a  certain  time  and  the  acceptance  adds  that 
time  is  of  the  essence  of  the  contract,1  or  where  the  offer  is  to  sell 
land  at  $3,500;  and  the  acceptance  is,  "I  will  pay  the  $3,500  cash. 
Send  you  hereby  $500  and  pay  balance  on  delivery  of  warranty 
deed,"6  or  where  an  acceptance  of  an  offer  to  sell  flour  adds,  "If 
the  sacks  are  branded  must  be  resacked  in  plain  sacks,"7  or  an 
offer  is  made  to  sell  goods,  "to  be  shipped  from  the  factory,"  and 
an  acceptance  of  such  offer  provides  that  the  goods  are  to  be 
"f.  o.  b.  cars"  at  the  station  at  which  the  factory  is  located,1  or 
where  an  ordinance  provided  that  the  contractor  should  accept 
assessments  on  abutting  property  except  as  to  intersections  and 
improvements  in  front  of  the  city  and  other  property  not  subject 
to  assessment  and  the  bid  accepted  the  offer  provided  the  city 
would  guarantee  the  certificate  of  assessment  as  to  certain  specified 
property,  which  belonged  to  the  state.9  If  A  makes  an  offer  to  B 
to  buy  certain  property,  and  B  accepts,  adding  that  he  may  not  be 

1  United  States.  Morse  v.  Tillotson  Telegraph-Cable  Co.  v.  Louisville  Cot- 
&  Wolcott  Co.,  253  Fed.  340,  1  A.  L.  R.  ton  Oil  Co.,  136  Ky.  843  at  859,  125 
1485.  S.  W.  2661. 

1 1llinois.     Anglo-American,  etc.,   Co.  3  Anglo-American,  etc.,  Co.  v.   Pren- 

v.  Prentiss,  157  111.  506,  42  N.  E.  157.  tiss,  157  111.  506,  42  N.  E.  157  (at  least 

Iowa.     Ottumwa,  etc.,  Co.  v.  Ainley,  where  the  goods  were  afterwards  fur- 

109  la.  386,  80  N.  W.  510.  nished). 

Kansas.     Bennett   v.   Cummings,   73  *Grimsrud  Shoe  Co.  v.  Jackson,  22 

Kan.  647,  85  Pac.  755.  S.  D.  114,  115  N.  W.  656. 

Kentucky.      Postal     Telegraph -Cable  SHubbell   v.   Palmer,   76   Mich.   441, 

Co.   v.   Louisville  Cotton   Oil   Co.,   136  43  X.  W.  442. 

Ky.    843,    122    S.    W.    852    [rehearing  tVeith  v.  McMurtry,  26  Neb.  341,  42 

denied,  Postal   Telegraph-Cable   Co.   v.  .  N.  W.  6. 

Louisville  Cotton  Oil  Co.,  136  Ky.  843  7  King  v.  Dahl,  82  Minn.  240,  84  N. 

at  859,  125  S.  W.  266].  W.  737    (since  it  was  held  not  to  re- 
Michigan.      Hubbell    v.    Palmer,    76  quire  vendor  to  do  it  or  to  pay  for  it) . 

Mich.  441,  43  N.  W.  442.  »  Crystal  Case  Co.  v.  Arnett,  73  Kan. 

2  Postal  Telegraph-Cable  Co.  v.  Louis-  774,  85  Pac.  302. 

ville  Cotton  Oil  Co.,  136  Ky.  843,  122  •  Ottumwa,   etc.,   Co.   v.    Ainley,   109 

S.   W.    852    [rehearing   denied,   Postal      la.  386,  80  N.  W.  510. 
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able  to  deliver  before  a  certain  date,10  or  if  he  suggests  a  better 
grade  of  goods  in  his  acceptance,11  a  valid  contract  exists.  An  offer 
to  sell  a  certain  number  of  pilings  ten  inches  at  the  small  end  and 
forty  feet  long,  which  is  accepted  "above  pilings  to  be  ten  inches 
in  diameter  at  small  end  and  to  be  practically  straight,"  is  said  to 
make  a  complete  executory  contract.12  An  offer  to  buy  bonds,  to 
ran  thirty  years  is  governed  by  statute  making  them  redeemable  in 
five  years ;  and  hence  acceptance  by  city  is  binding.13  If  A  makes 
an  offer  to  B  to  pay  X's  account,  B's  acceptance  on  condition  that 
A  pay  such  account  at  once  is  a  sufficient  acceptance;  since  such 
offer  implied  payment  on  acceptance.14  Since  an  offer  to  borrow 
money  upon  certain  property  as  security  implies  that  the  title  to 
such  property  is  marketable,  an  acceptance  of  such  offer  which 
provides  that  the  loan  will  be  made  when  the  lender's  attorneys 
" advise  us  that  the  title  is  good,"  is  held  to  complete  the  contract 
on  the  theory  that  such  provision  is  in  effect  a  reiteration  of  the 
requirement  that  the  title  must  be  marketable.18 

It  has  been  held,  however,  that  if  the  so-called  acceptance  not 
only  adds  a  term  which  is  implied  by  law,  but  also  requires  the 
offeror  to  consent  to  the  addition  of  such  term,18  such  as  a  term 
providing  expressly  for  a  right  of  inspection  of  goods  delivered 
which  is  already  secured  by  the  Uniform  Sales  Act,17  the  provision 
which  expressly  requires  the  offeror  to  assent  to  such  term  amounts 
to  such  a  variance  from  the  offer  as  to  prevent  the  contract  from 
existing.11 


§178.  Modification  requested  as  favor.  An  acceptance  may 
refer  to  new  terms  not  as  part  of  the  contract  but  as  favors  asked 
of  the  party  offering  to  be  granted  or  withheld  at  his  option.  Such 
new  terms  do  not,  of  course,  invalidate  the  acceptance.1    Still  less 


«  Williams  v.  Moore,  117  Ark.  535, 
175  S.  W.  1198. 

11  Crenshaw  Bros.  Seed  Co.  v.  Rauch, 
112  Miss.  330,,  73  So.  53. 

12  Elliott  v.  Howison,  146  Ala.  568, 
40  So.  1018. 

13  Roberts  v.  Paducah,  95  Fed.  62. 
MGrimsrud  Shoe  Co.  v_  Jackson,  22 

8.  D.  114,  115  N.  W.  656. 

WHussey  v.  Home-Payne,  L.  R.  4 
App.  Cas.  311.  (Obiter,  as  subsequent 
correspondence  which  treated  the  nego- 
tiations as  still  incomplete,  operated 
as  a  rescission.)     Morse  v.  Tillotson  & 


Wolcott  Co.,  253  Fed.  340,  1  A.  L.  R. 
1485. 

«  Phoenix  Iron  &  Steel  Co.  v.  Wilkoff 
Co.,  253  Fed.  165,  1  A.  L.  R.  1497. 

17  Phoenix  Iron  &  Steel  Co.  v.  Wilkoff 
Co.,  253  Fed.  165,  1  A.  L.  R.  1497. 

M  Phoenix  Iron  &  Steel  Co.  v.  Wilkoff 
Co.,  253  Fed.  165,  1  A.  L.  R.  1497. 

1  England.  Simpson  v.  Hughes,  66 
L.  J.  Ch.  N.  S.  143,  334  (asking  from 
what  time  the  purchase  of  land  is  to 
date,  and  that  the  fences  be  attended  to 
at  once). 
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do  such  new  terms  invalidate  the  acceptance  if  not  suggested  until 
after  acceptance  is  complete.2  An  acceptance  of  an  offer  to  sell 
goods  with  a  request  that  they  be  "rushed";'  an  acceptance  of  an 
offer  to  sell  land  with  a  suggestion  that  the  deed  and  abstract  be 
sent  to  a  designated  bank  to  be  delivered  op  payment  of  the  pur- 
chase price  if  the  title  proved  to  be  perfect ; 4  an  acceptance  of  an 
offer  to  sell  land  which  requests  that  the  abstract  be  sent  at  once 
instead  of  being  delivered  when  the  purchase  price  is  paid,  which 
was  the  provision  in  the  offer ;'ora  request  for  a  change  as  to  the 
time  of  performance ;  •  or  as  to  the  method  of  packing  the  goods 
which  are  sold,7  have  been  held  to  be  sufficient.  A  request  for  a 
change  in  the  method  of  payment  does  not  render  the  acceptance 
inoperative  if  such  acceptance  is  not  conditioned  upon  the  assent 
of  the  offeror  to  such  change.1  A  gave  B  an  option  on  coal  lands. 
B  wrote  to  A:  "I  hereby  notify  you  that  your  coal  will  be  ac- 
cepted according  to  terms  of  option  given  to  me  on  same  and 
respectfully  request  you  to  make  delivery  of  deed  with  abstract  of 
title  to  me  in  Morgantown,  W.  Va.,  on  Saturday,  June  28,  1902, 


Arkansas.  Bushmeyer  v.  McGarry, 
112  Ark.  373,  166  S.  W.  168;  Williams 
v.  Moore,  117  Ark.  535,  175  S.  W.  1198. 

Iowa.  Culton  v.  Gilchrist,  92  la.  718, 
61  N.  W.  384  (asking  that  permission 
be  given  in  lease  to  lessee  to  build  an 
addition  to  the  house  leased). 

Kansas.  Brown  v.  Cairns,  63  Kan. 
693,  66  Pac.  1033  (accepting  an  offer 
of  a  reduction  in  rent  for  two  years 
only,  instead  of  five  as  requested;  but 
adding,  "We  will  continue  to  do  our 
best,  and  if  we  can  not  make  it,  I  am 
Bure  you  will  meet  us  again,  as  we 
don't  want  to  leave  the  place  but 
don't  intend  to  go  in  the  hole"). 

Maine.  Simpson  v.  Emmons,  116  Me. 
14,  99  Atl.  658. 

Minnesota.  Warren  Bros.  Co.  v.  King, 
96  Minn.  190,  104  N.  W.  816. 

ITorth  Carolina.  Wilkins  v.  Vass  Cot- 
ton Mills,  —  N.  Car.  — ,  97  S.  E.  151. 

North  Dakota.  Horgan  v.  Russell,  24 
N.  D.  490,  43  L.  R.  A.  (N.S.)  1150, 
140  N.  W.  99. 

Pennsylvania.  Eckert  v  Schoch,  155 
Pa.    St.   530,  26  Atl.   654    (asking  a 


broker  who  has  offered  five  cars  of 
wheat  at  a  certain  price  to  send  them, 
getting  them  as  quickly  as  possible). 

Vermont.  Purrington  v.  Grimm,  83 
Vt.  466,  76  Atl.  158. 

West  Virginia.  Turner  v.  McCormick, 
56  W.  Va.  161,  107  Am.  St.  Rep.  904, 
67  L.  R.  A.  853,  49  S.  E.  28.  For 
the  effect  of  adding  to  an  oral  accept- 
ance a  provision  that  a  written  contract 
will  be  prepared  and  forwarded,  see 
§213. 

2  Crenshaw  Bros.  Seed  Co.  v.  Rauch, 
112  Miss.  330,  73  So.  53. 

3  Simpson  v.  Emmons,  116  Me.   14, 

99  Atl.  658. 

4Kreutzer  v.  Lynch,  122  Wis.  474, 

100  N.  W.  887. 

5  Bushmeyer  v.  McGarry,  112  Ark. 
373,  166  S.  W.  168. 

6  Cherokee  Mills  v.  Gate  City  Cotton 
Mills,  122  Ga.  268,  50  S.  E.  82. 

TKelley  v.  Sibley,  187  Fed.  586,  69 
C.  C.  A.  674. 

•  Bushmeyer  v.  McGarry,  112 
373,  166  S.  W.  168. 
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hour  and  plaee  to  be  decided  later."  Such  acceptance  was  held  to 
complete  the  contract9  An  unequivocal  acceptance  is  not  rendered 
insufficient  by  the  fact  that  the  telegram  of  acceptance  contains  a 
further  offer  on  certain  conditions.10 

§  179.  Addition  of  gratuitous  promise  to  acceptance.  The  addi- 
tion of  a  gratuitous  promise  to  the  acceptance  does  not  render  it 
inoperative  as  an  acceptance.1  If  A  offers  to  do  certain  work  for 
B,  B's  acceptance  is  not  rendered  invalid  by  the  fact  that  B  prom- 
ises to  employ  A  to  do  certain  other  work.2  An  acceptance  by  a 
contractor  of  an  offer  by  a  subcontractor  to  lay  the  surface  on  a 
specified  street  for  a  specified  amount,  is  not  rendered  inoperative 
by  the  fact  that  in  the  letter  of  acceptance  the  contractor  promises 
to  let  the  contract  to  another  street  to  such  subcontractor  if  the 
contract  therefor  is  awarded  to  such  subcontractor.1 

§  180.  Inquiry  as  to  terms  not  counter-offer.  An  inquiry  as  to 
whether  the  offeror  will  modify  the  terms  of  the  offer  is  not  a 
rejection  of  the  offer.1  An  offer  of  sale  is  not  rejected  by  an  in- 
quiry as  to  whether  the  offeror  would  sell  the  property  at  a  lower 
price  than  that  named  in  the  offer.2 


§  181.  Acceptance  under  protest.  If  the  acceptance  is  uncon- 
ditional and  unequivocal  the  fact  that  the  offeree  protests  against 
the  terms  of  4;he  offer  does  not  render  such  acceptance  invalid.1  If 
A  offers  to  pay  a  certain  sum  upon  a  disputed  claim,  B's  reply  to 
the  effect  that  he  thinks  that  A  should  pay  a  larger  sum,  but  that 
if  A  would  not  do  so,  B  would  accept  A's  proposition,  such  reply 


•  Turner  v.  McCormick,  56  W.  Va. 
161,  107  Am.  St.  Rep.  904,  67  L.  B.  A. 
853,  49  S.  EL  28. 

MWilkins  v.  Vass  Cotton  Mills,  — 
N.  Car.  — ,  97  S.  E.  151.  (The  difficulty 
grew  out  of  defective  punctuation  of  the 
telegram.) 

1  Warren  Bros.  Co.  v.  King,  96  Minn. 
190,  104  N.  W.  816. 

J  Warren  Bros.  Co.  v.  King,  96  Minn. 
190,  104  N.  W.  816. 

•  Warren  Bros.  Co.  v.  King,  96  Minn. 
190,  104  N.  W.  816. 

1  Stevenson  v.  McLean,  L.  R.  5  Q.  B. 
346;  Baxter  v.  Calhoun,  222  Fed.  111. 


J  Baxter  v.  Calhoun,  222  Fed.  111. 

1  Nebraska.  Treat  v.  Price,  47  Neb. 
875,  66  N.  W.  834. 

Michigan.  Johnson  v.  Federal  Union 
Surety  Co.,  187  Mich.  454,  153  N.  W. 
788. 

New  York.  Fuller  v.  Kemp,  138  N. 
Y.  231,  20  L.  R.  A.  785,  33  N.  E.  1034. 

Ohio.  Neville  v.  Merchants'  &  Manu- 
facturers' Mutual  Ins.  Co.,  17  Ohio  192 
[see,  however,  reversal  on  a  question 
of  construction  in  Neville  v.  Ins.  Co* 
19  Ohio  452]. 

Vermont  McDaniels  v,  Lapham,  2J 
Vt  222. 
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is  an  acceptance  of  A's  offer.2  An  answer  to  a  request  for  insur- 
ance for  a  certain  amount  to  the  effect  that  the  amount  seemed 
too  much  but  that  the  insurance  could  stand  till  Monday,  when  the 
insurers  would  be  glad  to  see  the  insurer,  was  an  acceptance  of  the 
proposal  to  insure  for  the  full  amount  for  the  time  indicated.3 

§  182.  Variance  as  to  minor  matter.  If  the  variance  between 
the  offer  and  acceptance  is  on  some  immaterial  matter,  it  has  been 
said  that  such  acceptance  completes  the  contract,  at  least  if  the 
offeror  makes  no  specific  objection  to  such  variance.1  If  A  makes 
an  offer  to  B  to  sell  land,  the  abstract  and  deed  to  be  furnished 
when  the  price  is  paid,  and  B  asks  for  the  abstract  at  once,  it  has 
been  said  that  such  variance  is  in  a  mere  detail,  and  that  the  con- 
tract is  complete.2  A  contract  was  held  to  exist  where  A  made  an 
offer  to  B  to  buy,  which  B  accepted,  "if  you  give  us  time  to  fill," 
to  which  A  replied  that  he  wishes,  "if  possible  he  would  fill  at 
once."8  If  an  offer  for  goods  refers  to  the  "usual  terms,"  an 
acceptance  which  specifies  the  quantity,  price  and  time  of  delivery, 
but  which  does  not  refer  to  the  terms,  is  sufficient.4  The  actual 
decision  in  these  cases  is  probably  correct,  but  the  reason  which  is 
given  is  likely  to  give  very  bad  results  if  it  is  taken  literally  and 
applied  according  to  its  terms.  In  the  cases  in  which  this  sugges- 
tion has  been  made  the  provision  of  the  offer  from  which  the  offeree 
dissents  may  be  a  mere  suggestion  on  the  part  of  the  offeror,  ad- 
visory and  directory  rather  than  mandatory.5  The  offeree  may  ask 
for  such  variance  as  a  favor  rather  than  insist  upon  it  as  a  condi- 
tion of  his  acceptance.6  The  acceptance,  construed  in  the  light  of 
the  circumstances,  may  conform  to  the  offer  strictly,  though  not  in 


2  Johnson  v.  Federal  Union  Surety 
Co.,  187  Mich.  454,  153  N.  W.  788. 

3  Neville  v.  Merchants'  and  Manu- 
facturers' Mutual  Ins.  Co.,  17  Ohio  192 
[see,  however,  reversal  in  Neville  v.  Ins. 
Co.,  19  Ohio  452], 

1  Bushmeyer  v.  McGarry,  112  Ark. 
373,  166  S.  W.  168;  Farmers'  Produce 
Co.  v.  Schreiner,  48  Okla.  488,  L.  R.  A. 
1916A,  1297  [sub  nomine:  Farmers' 
Produce  Co.  v.  McAlester  Storage  & 
Commission  Co.,  150  Pac.  483]. 

2  Bushmeyer  v.  McGarry,  112  Ark. 
373,  166  S.  W.  168.  (In  this  case  the 
offeror  actually  sent  the  abstract  at 
once;  and  accordingly  he  acquiesced  in 
what  appears  to  have  been  a  request 


for  a  favor  rather  than  an  attempted 
change  in  the  terms  of  the  offer.) 

S  Farmers'  Produce  Co.  \.  Schreiner, 
48  Okla.  488,  L.  R.  A.  1916A,  1297  [sub 
nomine:  Farmers'  Produce  Co.  v.  Me- 
Alester  Storage  &  Commission  Co.,  150 
Pac.  483]. 

4Philp  v.  Knoblauch  (1907),  S.  C. 
994,  15  Scots  Law  Times-Reports,  61. 

•  Farmers'  Produce  Co.  v.  Schreiner, 
48  Okla.  488,  L.  R.  A.  1916A,  1297  [sub 
nomine:  Farmers'  Produce  Co.  v.  Mc- 
Alester Storage  &  Commission  Co.,  150 
Pac.  483]. 

•  Bushmeyer  v.  McGarry,  112  Ark. 
373,  166  S.  W.  168. 
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express  terms.7  But  in  offers  for  promises,  if  the  offeror  makes  it 
clear  that  any  term,  no  matter  how  immaterial,  is  really  a  part  of 
his  offer,  he  should  not  be  compelled  to  acquiesce  in  an  acceptance 
which  may  seem  just  as  good,  but  which  is  no*  what  he  bargained 
for. 

§183.  Modifications  offered  after  acceptance.  After  the  con- 
tract is  made,  new  terms  can  not  be  added  by  either  party  without 
the  consent  of  the  other.1  If  after  acceptance  the  acceptor  insists 
on  a  modification  of  the  original  contract  in  which  the  offeror  does 
not  acquiesce,  such  insistence  can  not  avoid  the  contract.  Hence, 
the  acceptor  can  subsequently  enforce  the  original  contract  in  the 
absence  of  facts  to  create  an  estoppel.2  If  the  adversary  party 
accepts  such  modification,  a  new  contract  is  formed.3  If  he  rejects 
such  modification  the  original  contract  remains  in  force.  If  he 
refuses  performance  unless  such  modification  is  agreed  to,  there  is 
a  case  of  breach  by  renunciation.4 

§  184.  Conditional  or  modified  acceptance  treated  as  rejection 
and  counter-offer.  A  conditional  or  qualified  acceptance  of  an  offer 
does  not  constitute  an  agreement  unless  the  condition  is  complied 
with.1    Such  an  acceptance  is  a  counter-offer,  which,  even  if  it  pur- 


TPhilp  v.  Knoblauch  (1907),  S.  C. 
904,   15  Scots  Law-Times  Reports   61. 

•  England.  Perry  v.  Suffields,  Lim. 
(1916),  2  Ch.  187. 

Alabama.  Southern  Ry.  Co.  v.  Hunts- 
ville  Lumber  Co.,  191  Ala.  333,  67  So. 
695. 

Massachusetts.  Beach  &  Clarridge  Co. 
v.  American  Steam  Gauge  &  Valve  Mfg. 
Co.,  208  Mass.  121,  94  N.  E.  457. 

Montana.  Walsh  v.  School  District, 
17  Mont.  413,  43  Pac.  180. 

Wisconsin.  Agnew  v.  Baldwin,  136 
Wis.  263,  116  N.  W.  641.    See  §  165. 

2  McLean  v.  Gymnasium  Association, 
64  Mo.  App.  55. 

•  See  ch.  LXXV. 

•  See  ch.  LXXXTV. 

1  United  States.  Beaumont  v.  Prieto, 
—  U.  S.  — ,  39  Sup.  Ct.  383. 

California.  Wristen  v.  Bowles,  82 
Cal.  84,  22  Pac.  1136;  Meux  v.  Hogue, 
91  Cal.  442,  27  Pac.  744. 

gamma  Nieschburg  v.  Nothern,  101 
Kan.  110,  165  Pac.  857. 


Massachusetts.  Kehlor  Flour  Mills 
Co.  v.  Linden,  230  Mass.  119,  119  N.  E. 
698;  Putnam  v.  Grace,  161  Mass.  237, 
37  N.  E.  166. 

Minnesota.  Kull  v.  Wilson,  137  Minn. 
127,  162  N.  W.  1072. 

Missouri.  Anderson  v.  Hall,  —  Mo. 
— ,  202  S.  W.  539. 

Michigan.  Grunow  v.  Salter,  118 
Mich.  148,  76  N.  W.  325. 

New  Hampshire.  Harris  v.  Scott,  67 
N.  H.  437,  32  Atl.  770. 

Pennsylvania.  Henry  v.  Black,  213 
Pa.  St.  620,  63  Atl.  250. 

Utah.  Woodward  v.  Edmunds,  20 
Utah  118,  57  Pac.  848. 

Washington.  Jahn  v.  McClaine,  97 
Wash.  95,  165  Pac.  1060. 

Wisconsin.  Clark  v.  Burr,  85  Wis. 
649,  55  N.  W.  401. 

An  option  to  sell  certain  property 
is  terminated  by  an  offer  to  purchase 
which  fixes  the  time  for  payment  dif- 
ferent from  that  indicated  by  the  terms 
of  the  option.  Beaumont  v.  Prieto, 
—  U.  S.  — ,  39  Sup.  Ct.  383. 
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ports  to  be  an  acceptance,  is  equivalent  to  a  rejection.  Among  ex- 
amples of  conditional  acceptance  which  do  not  create  a  contract 
are  the  following:  an  acceptance  of  an  offer  to  obtain  land  at  exe- 
cution sale,  conditioned  on  the  offeror's  giving  an  obligation  that 
the  land  would  not  cost  over  a  certain  sum ; 2  an  offer  to  give  to  a 
party  who  was  trying  to  secure  the  title  to  certain  realty  for  two 
owners  thereof,  by  which  the  owners  agreed  to  give  him  "your 
share  as  well  as  my  sister  and  I,"  followed  by  a  counter-proposi- 
tion to  secure  the  title  for  one-half  of  the  realty;8  an  acceptance 
of  a  request  to  borrow  money  on  real  estate  security,  which  was 
never  given ; 4  an  acceptance  conditioned  on  giving  certain  security, 
which  was  never  given ;  ■  or  of  transmitting  certain  information  to 
the  party  accepting ; 8  or  of  furnishing  the  written  legal  opinion  of 
the  city  attorney  that  the  bonds  offered  for  sale  were  legal;1  an 
acceptance  conditioned  on  the  assent  of  a  third  person,  which  is 
never  given;1  a  letter  stating  that  the  writer's  acceptance  when 
confirmed  by  a  certificate  of  agency  from  the  sendee  is  an  agree- 
ment of  agency,  the  letter  not  being  assented  to  and  the  certificate 
not  signed ; 9  an  acceptance  conditioned  on  payment  to  acceptor  of 
insurance  received  by  adversary  party  for  loss  of  a  building  on  the 
land  contracted  for,  which  was  refused.10  A  counter-proposition 
operates  as  a  rejection  of  an  offer  even  if  the  offeree  performs  some 
services  referable  to  such  offer.11 

Since  the  acceptance  with  an  attempted  modification  is  at  least 
a  counter-offer,  it  may  be  accepted  by  the  original  offeror,  and  thus 
may  constitute  a  contract.12 


2  Boyd  v.  Hankinson,  83  Fed.  876. 

'Franck  v.  McOilvray,  144  Mich. 
318,  107  N.  W.  886. 

4  National  Bank  v.  Monger,  95  Fed. 
87,  36  C.  C.  A.  659. 

I  Lamar,  etc.,  Co.  v.  Craddock,  5 
Colo.  App.  203,  37  Pac.  950;  Wood- 
ward v.  Edmunds,  20  Utah.  118,  57 
Pac.  848. 

•  Harris  v.  Scott,  67  N.  H.  437,  32 
Atl.  770  (condition  that  offerer  send 
names  of  parties  who  had  bid  for  cer- 
tain stock  which  was  the  subject  of 
the  contract) . 

7  Coffin  y.  Portland,  43  Fed.  411. 

•  Strobridge,  etc.,  Co.  v.  Randall,  73 
Fed.  619  (condition  that  a  third  per- 
son release  a  debt) ;  Putnam  v.  Grace, 
161  Mass.  237,  37  N.  E.  166   (condi- 


tion on  assent  of  lessor  and  the  court, 
if  necessary,  to  the  assignment  of  a 
lease) ;  Grunow  v.  .Salter,  118  Mich. 
148,  76  N.  W.  325  (condition  that  third 
person  join  in  release  of  liability  on  a 
contract  to  buy  land  given  by  acceptor 
to  adversary  party) ;  Watson  v.  Neal, 
38  S.  Car.  90,  16  S.  E.  833  (condition 
that  others  join  with  acceptor  in  con- 
tract) . 

IBergmeier  v.  Eisenmenger,  59 
Minn.  175,  60  N.  W.  1097. 

10  Clark  v.  Burr,  85  Wis.  649,  55  N. 
W.  401. 

HFranck  v.  McOilvray,  144  Mich. 
318,  107  N.  W.  886. 

«  United  States.  Sloan  v.  Wolf  Co., 
124  Fed.  196. 
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An  acceptance  which  adds  a  condition  not  incorporated  in  the 
offer  does  not  prevent  the  contract  from  existing  if  both  parties 
treat  it  as  in  existence,13  or  if  the  parties  assume  that  such  added 
term  is  a  part  of  the  contract.14  Thus  a  valid  agreement  is  pro- 
duced by  A's  offer  to  B's  agent  to  sell  subject  to  B's  approval,  B's 
approval  subject  to  new  conditions,  and  A's  acceptance  of  such 
new  conditions,11  and  so  where  the  offer  was  to  take  a  thirty-day 
acceptance  of  a  draft,  and  a  note  was  offered  and  accepted.18  If 
the  so-called  acceptance  provides  for  a  delay  in  delivery,  the  de- 
livery and  acceptance  of  the  goods  is  an  acceptance  of  such  counter- 
offer.17 •  An  offer  to  sell  railway  ties,  "to  be  delivered  this  year 
and  next,"  is  not  accepted  by  a  letter  which  offers  to  take  all  the 
ties  "delivered  within  the  next  twelve  months";  but  shipping  ties 
under  such  counter-offer  is  in  effect  an  acceptance  thereof.11  A 
telegram  of  acceptance  by  the  party  who  originally  asked  for  an 
offer  on  certain  terms,  is  an  acceptance  of  a  modification  of  such 
terms  in  the  offer  which  is  actually  made.19  If  the  offeror  ac- 
quiesces in  an  acceptance  on  the  part  of  the  offeree,  whereby  the 
offeree  refuses  to  reduce  the  contract  to  writing  as  provided  in  the 
terms  of  the  offer,  a  contract  is  made  by  such  acquiescence  on  the 
part  of  the  offeror  in  the  modification  of  the  original  offer  thus 
made  by  the  offeree.10  Where  A  made  an  offer  to  act  as  agent  on 
certain  terms  and  suggested  that  it  should  be  put  in  writing  and  B 


Arkansas.  Iron  Works  v.  Douglass, 
49  Ark.  355,  5  S.  W.  585. 

Illinois.  Chicago,  etc.,  Co.  v.  Arming- 
ton,  67  111.  App.  538. 

Kfwfrnf,  Bennett  v.  Cummings,  73 
Kan.  047,  85  Pac.  755. 

Kentucky.  Fairmount,  etc.,  Works  v. 
Woodenware  Co.,  106  Ky.  659,  51*8.  W, 
196. 

Massachusetts.  Earle  v.  Angell,  157 
Mass..  294,  32  N.  E.  164. 

Michigan.  Mueller  v.  Spring  Co.,  88 
Mich.  390,  60  N.  W.  319. 

New  York.  Sanders  v.  Fruit  Co ,  144 
N.  Y.  209,  43  Am.  St.  Rep.  757,  29 
L.  R.  A.  431,  39  N.  E.  75. 

Sonth  Carolina.  Atlantic,  etc.,  Co. 
t.  Sullivan,  34  S.  Car.  301,  13  S.  E. 
539. 

Wisconsin*  Saveland  ▼.  Qreen,  40 
Wis.  431. 


1*  General  Lithographing  &  Printing 
Co.  v.  Washington  Rubber  Co.,  55  Wash. 
461,  104  Pac.  650. 

HMcKell  v.  Chesapeake  &  Ohio  Ry. 
Co.,  175  Fed.  321,  99  C.  C.  A.  109. 

II  Atlantic,  etc.,  Co.  v.  Sullivan,  34 
S.  Car.  301,  13  S.  E.  539. 

IS  Tatnall  v.  Rome,  etc.,  Co.,  98  Ala. 
532,  13  So.  271. 

17  Sheridan  Coal  Co.  v.  C.  W.  Hull 
Co.,  87  Neh.  117,  127  N.  W.  218. 

II  Louisville  &  Nashville  R.  Co.  ▼. 
Coyle,  123  Ky.  854,  97  S.  W.  772  [re- 
hearing: new  trial  denied,  123  Ky.  854, 
99  S.  W.  237]. 

19  Bennett  v.  Cummings,  73  Kan.  647, 
85  Pac.  755. 

MSerhant  v.  Gooch  Milling  &  Ele- 
vator Co.,  96  Neb.  754,  148  N.  W.  911. 
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replied,  "It  isn't  necessary  to  have  this  in  writing  with  me.  My 
word  is  as  good  as  my  bond/'  A's  acquiescence  in  B's  proposition 
completes  the  contract.21 

If  A  mails  an  offer  to  B  in  State  X,  and  B  attempts  to  accept 
such  offer  in  State  Y  by  mailing  a  so-called  acceptance  which  con- 
tains an  additional  term,  and  A  acquiesces  in  such  additional  term 
in  State  X,  such  contract  is  made  in  State  X  and  not  in  Statq  Y.a 

§  185.  Prescribed  form  of  acceptance.  The  party  making  the 
offer  may  prescribe  a  mode  in  which  acceptance  must  be  made,  if 
at  all.  Unless  the  party  who  makes  the  offer  subsequently  modifies 
his  requirements,  expressly  or  impliedly,  he  can  not  be  bound  by 
an  acceptance  in  any  other  form.1  Thus  A  made  B  an  offer  by 
messenger,  acceptance  to  be  delivered  to  the  messenger.  The  mes- 
senger said  that  he  was  not  sure  that  he  would  return  to  A;  and 
B,  with  good  cause,  thought  that  an  acceptance  by  letter  would 
reach  A  sooner  and  more  certainly  than  an  acceptance  by  mes- 
senger. B  mailed  a  letter  of  acceptance  to  A,  but  to  the  address 
from  which  A  was  temporarily  absent,  so  that  A  did  not  receive  the 
letter  until  after  the  return  of  the  messenger.  The  messenger  re- 
turned to  A  before  the  letter  reached  him.  It  was  held  that  A 
was  justified  in  treating  his  offer  as  having  lapsed,  as  soon  as  the 
messenger  returned  without  an  acceptance.2  If  the  offer  requires 
an  acceptance  to  be  made  in  writing,  no  other  form  of  acceptance 
«an  be  made.3  Where  the  proposal  required  acceptance  "by  wire 
or  otherwise,' '  it  could  be  accepted  by  telegram  or  personal  verbal 
acceptance.4  So  an  offer  to  be  effective  upon  certain  conditions 
can  be  accepted  only  by  performing  such  conditions.1  So  an  option 
to  be  accepted  by  paying  a  certain  sum  of  money  can  not  be  ac- 
cepted by  words  only.8     Such  an  offer  can  be  accepted  only  by 


MBartlett  v.  Doyle,  161  Wis.  624, 
155  N.  W.  125. 

tt  New  York  Architectural  Terra 
Cotta  Co.  v.  Williams,  184  N.  Y.  579, 
77  N.  E.  1192  [affirming  New  York 
Architectural  Terra  Gotta  Co.  v.  Wil- 
liams, 102  App.  Div.  1,  92  N.  Y.  Sup. 
808]. 

1  Wiswell  v.  Bresnahan,  84  Me.  397, 
24  Atl.  885;  Farmers'  Produce  Com- 
pany v.  Schreiner,  48  Okla.  488,  L.  R.  A. 
1916A,  1297  [sub  nomine:  Farmers' 
Produce  Co.   v,  McAlester   Storage   & 


Commission  Co.,  150  Pac.  483] ;  Gibney 
v.  Arlington  Brewing  Co.,  112  Va.  117, 
70  S.  E.  485. 

2Eliason  v.  Henshaw,  17  U.  S.  (4 
Wheat.)  225,  4  L.  ed.  556. 

J  Wiswell  y.  Bresnahan,  84  Me.  397, 
24  Atl.  885. 

«  Watson  v.  Coast,  35  W.  Va.  463,  14 
S.  E.  249. 

IMcCormick  v.  Bonfils,  9  Okla.  605, 
60  Pac.  296. 

•Iowa.  Lockman  v.  Anderson,  116 
la.  236,  89  N.  W.  1072. 
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payment  or  tender  of  the  money.7  An  offer  to  sell  property  which, 
by  its  terms,  is  to  be  accepted  by  making  a  specified  payment,  can 
not  be  accepted  by  a  promise  to  make  such  payments  in  the  future,1 
or  by  giving  notice  of  such  acceptance  without  making  such  pay- 
ment9 If  A  offers  land  to  B,  to  be  accepted  only  by  paying  one- 
third  of  the  purchase  money  and  accepting  the  option  within  a 
certain  time,  B  can  accept  only  by  paying  such  amount  and  accept- 
ing such  option  within  such  time.10  An  offer  to  be  accepted  by 
payment  of  certain  sums  of  money  at  certain  specified  dates,  which 
does  not  bind  the  adversary  party  to  make  such  payments,  is  not 
accepted  until  all  of  such  payments  have  been  made.11  If  an  offer 
calls  for  acceptance  by  doing  a  prescribed  act  and  also  by  promis- 
ing to  do  certain  acts  in  the  future,  such  offer  can  not  be  accepted 
by  a  promise  to  perform  all  of  such  acts  including  the  act,  perform- 
ance of  which  was  to  amount  to  acceptance.12  If  A  offers  to  buy  a 
certain  quantity  of  property  from  B.to  be  delivered  and  paid  for 
in  the  future,  and  in  such  offer  A  stipulates  that  he  will  give  bond 
for  a  certain  amount  conditioned  upon  his  acceptance  of  such  prop- 
erty and  payment  therefor,  the  acceptance  by  B  does  not  complete 
the  contract  until  A  has  given  such  bond.1*  Offers  of  rewards  for 
doing  certain  acts  can  be  accepted  only  by  doing  such  acts,  an  oral 
acceptance  of  such  offer  without  doing  such  act  being  of  no  effect 
in  law ; 14  though  considered  as  a  counter-offer,  it  might  be  ac- 
cepted in  turn.  So  offers  of  subscriptions  in  consideration  of  incur- 
ring certain  obligations  can  be  accepted  only  by  incurring  such 
obligations.11     If   an    offer   provides   for   acceptance    by   prompt 


Missouri.  Hallmann  v.  Conlon,  143 
Mo.  369,  45  S.  W.  275. 

North  Carolina.  Trogden  v.  Williams, 
144  N.  Car.  192,  10  L.  R.  A.  (N.S.) 
867,  56  S.  E.  865;  Winders  v.  Kenan, 
161  N.  Car.  628,  77  S.  E.  687. 

Oregon.  Yett  v.  Oregon  Surety  & 
Casualty  Co.,  88  Or.  620,  L.  R.  A. 
1918D,  1126,  172  Pac.  486. 

West  Virginia.  Weaver  v.  Burr,  31 
W.  Va.  736,  3  L.  R.  A.  94,  8  S.  E. 
743;  Pollock  v.  Brookover,  60  W.  Va. 
75,  6  L.  R.  A.  (N.S.)  403,  53  S.  E. 
795. 

TKelsey  ▼.  Crowther,  162  U.  S.  404, 
40  L.  ed.  1017;  Stembridge  v.  Stem- 
bridge,  87  Ky.  91,  7  S.  W.  611; 
Schields  v.  Horbach,  30  Neb.  636,  46 


N.  W.  629 ;  Bateman  v.  Kramer  Lumber 
Co.,  154  N.  Car.  248,  34  L.  R.  A.  (N.S.) 
615,  70  S.  E.  474. 

•  Rickard  v.  Taylor,  122  Fed.  931. 

•  Couch  v.  McCoy,  138  Fed.  696; 
Rease  v.  Kittle,  56  W.  Va.  269,  49 
S.  E.  150. 

10  Pollock  v.  Brookover,  60  W.  Va. 
75,  53  S.  E.  795. 

HWhite^v.  Bank,  148  Cal.  552,  83 
Pac.  698. 

ttBatts  r.  AH,  137  Ga.  358,  73  S. 
E.  493. 

13Batts  v.  All,  137  Oa.  358,  73  6. 
E.  493. 

14  See  §§116  and  158. 

11  See  ft  157  and  559  et  fleq. 
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acknowledgment,  it  can  not  be  accepted  unless  such  offer  is  acknowl- 
edged.11 If  an  offer  is  to  be  accepted  by  a  promise,  the  perform- 
ance of  acts  thereunder  is  not  an  acceptance.17  The  performance  of 
work  under  an  entire  contract  of  employment  is  not  an  acceptance 
if  the  parties  treat  the  liability  arising  out  of  such  performance  as 
divisible.11 

§186.  Waiver  of  prescribed  form  of  acceptance.  The  party 
prescribing  a  form  of  acceptance  may  waive  such  form,  and  accept 
any  other  method  of  acceptance  as  sufficient.  Such  waiver  occurs 
where  an  acceptance  not  made  in  the  prescribed  form  is  communi- 
cated to  the  offeror  and  is  received  by  him  without  objection.1  If 
an  offer  is  made  for  a  written  contract  to  be  signed  by  A  and  B, 
and  B  assents  but  does  not  sign,  A's  declaration  of  his  willingness 
to  act  under  such  contract  is  a  waiver  of  B's  signature.2  Even  if  a 
written  order  for  goods  contemplates  a  written  acceptance,  the 
actual  delivery  and  receipt  of  the  goods  constitutes  acceptance.1  If 
an  offer  is  given  for  value  and  is  to  be  accepted  in  a  certain  way 
or  by  a  certain  time,  the  offeror  has  been  held  to  waive  such  method 
of  acceptance  if,  by  his  own  act,  he  makes  it  impossible  for  the 
offeree  to  accept.4  As  applied  to  offers  for  value,  this  is,  no  doubt, 
correct.  The  propriety  of  applying  it  to  offers  not  for  value  is 
doubtful.  Where  the  party  prescribing  the  mode  of  acceptance 
voluntarily  makes  it  impossible  for  the  adversary  party  to  accept 
in  the  prescribed  mode,  he  has  been  held  to  waive  such  form,  even 
though  the  offer  was  not  for  value.  Thus  where  A  offered  to  B  to 
sell  cattle,  the  offer  to  be  accepted  by  B  at  an  appointed  interview 
on  the  following  day,  if  at  all,  and  B  was  present  at  the  appointed 
time  and  place,  but  A  was  absent,  it  was  held  that  B  might  accept 
by  sending  for  the  cattle  the  next  day.1  Where  a  written  formal 
acceptance  of  rights  and  benefits  under  a  statute  was  required, 
allowing  a  railroad  company  to  act  thereunder  and  to  exercise  such 
rights,  waives  such  requirements.1 


UPoel  v.  Brunswick-Balke-Collender 
Co.,  216  N.  Y.  310,  110  N.  E.  619. 

ITFarrell  ▼.  Greenlee  County,  15 
Ariz.  106,  49  L.  R.  A,  (N.S.)  380,  136 
Pac.  637. 

.  W  Farrell  v.  Greenlee  County,  15  Ariz. 
106,  49  L.  R.  A.  (N.S.)  380,  136  Pac 
637. 

1  Perry  v.  Iron  Co.,  15  R.  I.  380, 
2  Am.  St.  Rep.  902,  5  Atl.  632. 

2Serhant  v.  Gooch  Milling  &  Ele- 
vator Co.,  96  Neb.  754,  148  N.  W.  911. 


•  National  Cash  Register  Co.  v.  Dehn, 
139  Mich.  406,  102  N.  W.  965. 

4  Holmes  v.  Mylea,  141  Ala.  401,  37 
So.  588;  Sizer  v.  Clark,  116  Wis.  534, 
93  N.  W.  539. 

lOmer  v.  Farlow,  46  111.  App.  122. 

•  St.  Paul,  etc.,  Ry.  Co.  v.  Green- 
algh,  139  U.  S.  19,  35  L.  ed.  71;  St. 
Paul,  etc.,  Ry.  Co.  v.  Wenzel,  139  U. 
S.  23,  35  L.  ed.  73  (at  least  so  as  to 
prevent  the  railroad  company  from 
escaping  liability)* 
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§  187.  Method*  of  express  acceptance— Words.  Where  the  offer 
does  not  prescribe  any  specific  manner  of  acceptance  any  form  of 
communicating  intention  to  accept  the  offer,  made  to  the  party 
making  the  offer  or  to  some  one  duly  authorized  to  represent  him 
is  sufficient,  and  converts  the  offer  into  a  promise  or  agreement.1 
Among  the  forms  of  acceptance  held  proper  are  the  following: 
replying  to  an  offer  of  a  position  as  teacher,  "Yes,  I  guess  I  will 
take  the  school";2  where  A  wrote  asking  lowest  prices,  on  certain 
sizes  of  fruit  jars;  B  replied  giving  prices,  adding  "for  immediate 
acceptance,"  and  A  telegraphed  "enter  order  for  ten  carloads/ ' 
and  wrote  directing  manner  of  shipment ; 3  acceptance  of  a  call  to 
fill  a  pulpit  at  a  fixed  salary ; 4  accepting  an  allowance  of  a  valid 
claim  by  the  trustees  of  a  municipal  corporation ; '  an  acceptance 
of  a  written  bid,  entered  upon  the  city  records ;  •  a  vote  of  a  town 
to  buy  waterworks  which  by  the  charter  of  the  water  company 
might  be  bought  by  the  town;7  and  filing  a  bill  for  specific  per- 
formance of  an  irrevocable  option  to  sell  land.1  A  bid  may  be  ac- 
cepted by  a  statement  made  to  a  bidder  when  the  bids  are  opened : 
"I  guess  it  is  up  to  you.  Yours  is  the  lowest  bid.,,$  A  receipt 
which  describes  and  accepts  a  printed  contract,  may  serve  as  an 
acceptance.10    If  A  sends  to  B  a  memorandum  of  goods  that  A 

'Illinois.     Summers  v.  Hibbard,  153  2 "Guess"     was    here     used     in     its 

111.  102,  46  Am.  St.  Rep.  872,  38  N.  E.  popular    sense:     School     Directors    v. 

899.  Newman,  47  III.  App.  364   (even  if  he 

Kansas.      Bauman   v.   McManus,   75  suggested    a    change    in    the    date    of 

Kan.  106,  10  L.  R.  A.   (N.S.)   1138,  89  opening). 

Pac.  15.  *  Fairmount  Glass  Works  v.  Wooden- 


McLean    v.    Gymnasium  ware  Co.,  106  Ky.  659,  51  S.  W.  106. 

Association,  64  Mo.  App.  55.  4  Jennings  v.  Scarborough,  56  N.  J. 

Nebraska.  Wullenwaher  v.  Dunnigan,  L.  401,  28  Atl.  559. 

SO  Neb.  877,  13  L.  R.  A.  811,  47  N.  «McConoughy   v.   Jackson,    101    Cal. 

W.  420.  265,  40  Am.  St.  Rep.  53,  35  Pac.  863. 

New  York.    Orr  v.  Doubleday,  223  N.  6  Ft.  Madison  v.  Moore,  109  la.  476, 

Y.  334,  1  A.  L.  R.  338,  119  N.   E.  552.  80  N.  W.  527. 

Vermont     Drew  v.  Edmunds,  60  Vt.  7  Braintree,  etc.,  Co.  v.  Braintree,  146 

401,  6  Am.  St.  Rep.  122,  15  Atl.  100.  Mass.  482,  16  N.  E.  420. 

An  option  to  lessees  to  renew  may  be  I  Black  v.  Maddox,  104  Ga.  157,  30 

accepted  by  a  notice,  wWe  hereby  notify  S.  E.  723  [citing  Woodruff  v.  Woodruff, 

you  that  it  is  our  intention  to  take  ad-  44  N.  J.  Eq.  349,  1  L.  R.  A.  380,  16 

vantage  of  our  rights  and  renew/'  even  Atl.  4]. 

if  such  acceptance  is  made  conditional  *  Lane  v.  Warren,  53  Tex.  Civ.  App. 

upon  the  failure  to  accept  a  proposal  122,  115  S.  W.  903. 

of  a  transfer  of  such  lease  to  another  10  Fruit  Dispatch  Co.  v.  Gilinsky,  84 

lessee.     Orr  v.  Doubleday,  223  N.   Y.  Neb.    821,    122    N.    W.    45    r rehearing 

334,  1  A  L.  R.  338,  119  N.  E.  552.  denied,  85  Neb.  475,  123  N.  W.  1018]. 
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orders  and  B  returns  such  memorandum  with  the  statement  that 
this  order  is  taken  subject  to  strikes  and  the  like,  and  that  B  will 
not  accept  any  cancellation  on  the  above  order,  such  reply  of  B's 
is  an  acceptance  of  A's  offer;  or  at  least,  if  B's  reply  is  a  counter- 
offer, A's  acceptance  of  goods  shipped  by  B  under  such  counter- 
offer is  an  acceptance  of  the  counter-offer.11  If  the  promisee  signs 
and  returns  a  written  offer  it  amounts  prima  facie  to  an  accept- 
ance.12 Writing,  "I  accept  this  offer  *  *  *  "  on  the  back  of 
the  letter  which  contains  the  offer,  and  signing  it  and  sending  it 
to  the  adversary  party,  amounts  to  an  acceptance.11  A  receipt 
which  recites  that  a  written  policy  of  insurance  has  been 
"  accepted/ '  does  not  show  an  agreement  on  the  part  of  the  in- 
sured to  modify  the  oral  contract  under  which  such  policy  issued.14 
Writing  "approved"  on  plans  does  not  amount  to  an  acceptance  of 
the  offer  under  which  the  plans  were  delivered.11  The  effect  of  a 
promise  by  the  offeree  to  give  prompt  attention  to  the  order,  is  a 
question  upon  which  there  is  a  conflict  of  authority.  An  acknowl- 
edgment of  the  receipt  of  "the  following  contracts  for  which  we 
thank  you,"  followed  by  a  list  of  the  orders  sent  in  by  the  offeror, 
has  been  held  to  be  an  acceptance ; 1§  and  it  was  said  to  be  error  to 
submit  to  the  jury  the  question  whether  or  not  such  answer  was 
intended  as  an  acceptance.17  If  an  order  is  sent  which  is  subject 
to  the  approval  of  the  seller,  a  letter  written  by  the  seller  to  the 
effect  that  such  order  "is  duly  to  hand  and  will  receive  our  prompt 
and  careful  attention,"  is  said  to  be  probably  an  acceptance;  but 
.  if  not  an  acceptance,  it  is  evidence  of  acceptance  from  which  it 
follows  by  subsequent  silence  for  a  considerable  space  of  time  an 
absolute  acceptance  might  be  inferred ; tt  especially  since  the  pur- 
chaser treated  it  as  an  acceptance  and  claimed  the  right  to  cancel 
the  order  only  by  virtue  of  a  special  provision  to  that  effect  which 
he  claimed  to  exist.11  On  the  other  hand,  a  notice  sent  by  the 
offeree  that  the  order  shall  "have  attention,"20  or  "prompt  atten- 

11  Talcott  v.  Freedman,  140  Mich.  32  18  Jordan  v.  Patterson,  67  Conn.  473, 
103  N.  W.  535.  35  At!.  521. 

12  W.  G.  Taylor  Co.  ▼.  Bannerman,  17  Jordan  v.  Patterson,  67  Conn.  473, 
120  Wis.  189,  97  N.  W.  918.  35  Atl.  521. 

1*  Gough  v.  Loomis,  123  la.  642,  99         «  Banman  v.  McManus,  75  Kan.  106, 

N.  W.  296.  10  L.  R.  A.  (N.S.)   1138,  89  Pac.  15. 

14  Willoughby  v.  Hannon,  156  Ala.  585,         li  Bauman  v.  McManus,  75  Kan.  106, 

47  So.  241.  10  L.  R.  A.  (N.S.)  1138,  89  Pac.  15. 

II  Moore  v.  Saunders,  88  Wash.  602,         BRees  v.  Warwick,  2  Barn.  &  Aid. 

153  Pac.  329.  113. 
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tion,"21  or  "prompt  and  careful  attention, "  M  has  been  held  not  to 
amount  to  an  acceptance,  on  the  theory  that  the  promise  to  give 
the  order  attention  meant  to  consider  the  order  further,  either 
accepting  it  or  rejecting  it.  A  letter  in  which  the  offeree  thanks 
the  offeror  for  his  order  and  expresses  a  hope  for  "a  nice  trade  in 
our  line  of  goods,"  has  been  held  to  amount  to  an  acceptance.23  If 
the  promisee  signs  a  written  contract  for  the  sale  of  books  and 
allows  the  promisor's  agent  to  take  the  contract  away  and  to  for- 
ward it  to  the  promisor,  the  promisee  is  bound  thereby,  although 
he  has  made  a  different  oral  contract  with  such  agent,  of  which 
contract  the  vendor  is  not  informed.24  If  the  acceptance  is  not 
definite,  but  leaves  a  doubt  as  to  the  liability  assumed  by  the  prom- 
isee, no  contract  exists.  Thus  no  contract  was  held  to  exist  where 
A,  who  was  looking  up  lands  of  B,  clearing  title,  etc.,  wrote  to  B 
proposing  that  he  should  receive  one-half  lands  and  pay  his  own 
expenses  or  one-third  lands  and  expenses  clear;  and  B  answered, 
"go  ahead  and  get  all  our  lands  clear,  and,  after  all  entanglements 
are  removed,  satisfactory  arrangements  will  be  made.  Perhaps 
your  ideas  are  not  too  high."21  An  offer  made  in  writing,28  or 
verbally*1  may  be  accepted  by  telegram,28  or  by  telephone.28  If  an 
offer  calls  for  the  performance  of  an  act,  performance  of  such  act 
is  a  sufficient  acceptance.  An  offer  to  sell  realty  for  a  certain  price 
is  accepted  by  tender  of  the  specified  price  in  accordance  with  the 
specified  conditions.80 

If  an  offer  calls  for  a  promise  to  perform  an  act,  such  offer  may 
be  accepted  by  making  such  promise,  although  such  act  is  not  yet 
performed.81  An  offer  by  A  to  B  to  divide  A's  interest  in  the 
estate  of  a  common  ancestor  with  B,  in  consideration  of  B's  not 
contesting  the  will  of  such  ancestor,  is  accepted  by  B's  promising 
not  to  contest  such  will.82  If  a  written  offer  is  made  by  A  to  B  and 
B  attempts  to  accept  it  both  orally  and  in  writing,  a  contract  is 

21  Manier  v.  Appling,  112  Ala.  663, 20  27  Cobb  v.  Foree,  38  111.  App.  255. 
Bo.  078.  2t  See  S|  199  et  seq. 

22  Courtney  Shoe  Co.  v.  Curd,  142  Ky.  21  Smith  v.  Ingram,  90  Ala.  529,  8 
219,  134  S.  W.  146.  So.  144;  Tyng  y.  Converse,  180  Mich. 

aParlin  ft  Orendorff  Co.  v.  Boatman,  195,  146  N.  W.  629. 
84  Mo.  App.  67.  "Agar  v.  Streeter,   183  Mich.  600, 

*  Putnam  y.  Macleod,  23  R.  I.  373,  L.  R.  A.  1915D,  196,  150  N.  W.  160. 
50  Atl.  646.  *f  Breen  v.  Mayne,  141  la.  399,  118 

a  Bo  wen  v.  Hart,  101  Fed.  376,  41  N.  W.  441. 
C.  C.  A.  390.  12  Blount  v.  Wheeler,  199  Mass.  380, 

21  Cochrane  v.  Mining  Co.,  16  Colo.  85  N.  E.  477. 
415,  26  Pac.  780. 
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made  if  either  method  of  acceptance  is  sufficient ;  *  and  if  the  oral 
acceptance  complies  with  the  terms  of  the  offer,  the  failure  of  the 
written  acceptance  so  to  comply  does  not  render  the  oral  accept- 
ance invalid.34  If  A  makes  an  alternative  offer  to  B,  B's  notice  to 
A  that  he  takes  advantage  of  one  alternative,  was  said  to  be  an 
election,  at  least  if  communicated  to  A  and  if  A  did  not  object.91 

§  188.  Offer  for  promise— Acceptance  implied  from  acts.    An 

offer  is  frequently  made  by  A,  which  he  probably  intends  to  have 
accepted  by  B,  by  B's  giving  a  promise  to  perform  on  his  part, 
followed  by  such  performance ;  while  B  intends  to  accept  such  offer 
and  with  such  intention  begins  to  perform  without  giving  to  A  an 
express  promise  to  perform.  The  offeree  may  undoubtedly  accept 
by  conduct  as  well  as  by  express  words,  unless  the  offeror  has  pre- 
scribed some  definite  method  of  acceptance.  The  practical  diffi- 
culty is  found  in  determining  what  acts  show  such  an  intention. 
If  A  makes  an  offer  to  B,  which  is  to  be  accepted  by  making  a 
promise,  B's  conduct  in  performing  certain  acts  which  he  could 
perform  lawfully  if  such  offer  were  accepted,  but  which  he  would 
have  no  right  to  perform  if  such  offer  were  not  accepted,  amounts 
to  a  promise  on  B's  part,  at  least  if  his  declarations  do  not  show 
that  he  does  not  intend  to  accept  such  offer;  and  if  such  conduct 
is  properly  brought  to  A's  notice,  a  contract  exists.1  A"  sent  to  B 
an  order  for  certain  goods  which  contained  a  provision  that  in 
consideration  of  such  sale  and  of  a  certain  sum  of  money,  B  should 
load  upon  the  same  car  on  which  A's  goods  were  loaded,  certain 
goods  belonging  to  X,  which  X  had  bought  from  Y.    B  filled  such 


88  Metropolitan  Coal  Co.  v.  Bon  tell 
Transportation  &  Towing  Co.,  196 
Mass.  72,  81  N*.  E.  645;  Walter  v. 
Boutell  Transportation  &  Towing  Co., 
196  Mass.  90,  81  N.  E.  650. 

84  Metropolitan  Coal  Co.  v.  Boutell 
Transportation  &  Towing  Co.,  196 
Mass.  72,  81  N.  E.  645:  Walter  v. 
Boutell  Transportation  &  Towing  Co., 
196  Mass.  90,  81   N.  E.  650. 

88  Sumner  v.  Thompson,  31  N.  S. 
481. 

f  United  States.  American  Express 
Co.  v.  United  States  Horseshoe  Co.,  244 
U.  S.  58,  61  L.  ed.  990  [reversing  judg- 
ment, United  States  Horseshoe  Co.  v. 


American  Express  Co.,  250  Pa.  St.  527. 
9o  Atl.  706], 

Colorado.  Michigan  Stove  Co.  v. 
Puehlo  Hardware  Co.,  51  Colo.  160, 
116  Pac.  340. 

Iowa.  Aultman  v.  Nilson,  112  la. 
634,  84  N.  W.  692. 

Michigan.  Long  Bell  Lumber  Co.  v. 
Nyman,  145  Mich.  477,  116  Am.  St. 
Rep.  310,  108  N.  W.  1019;  Farmers' 
Handy  Wagon  Co.  v.  Newcomb,  192 
Mich.  634,  159  N.  W.  152. 

Oklahoma.  Newcomer  v.  Sheppard 
(Okla.),  152  Pac.  66. 

Washington.  Lord  v.  Miller,  86 
Wash.  436,  150  Pac.  631. 
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order,  and  loaded  such  goods  on  the  car,  without  any  other  act  of 
acceptance  apparently.  It  was  held  that  by  such  act  B  accepted 
such  order  so  as  to  become  liable  for  improperly  loading  such 
goods.2  If  A  conveys  certain  realty  to  B  by  an  instrument  which 
is  a  deed  in  form  but  which  is  intended  as  a  mortgage  to  secure  a 
debt  which  A  owes  to  B,  and  A  offers  to  transfer  all  his  interests 
to  B  for  a  certain  sum  if  B  wishes  to  take  the  land,  B's  act  in 
conveying  such  land  to  X  amounts  to  an  acceptance  of  such  offer.3 
If  A  offers  to  sell  certain  goods  to  B,  and  B  takes  possession  of 
such  goods,4  or  if  B  delivers  such  goods  to  X  as  B's  property,1  or 
if  B  orders  such  goods  to  be  shipped  to  a  place  different  from  that 
to  which  they  were  originally  consigned,8  such  conduct  amounts  to 
an  acceptance.  If  A  offers  to  B  goods  which  are  in  X's  custody, 
B's  act  in  making  arrangements  with  X  to  keep  such  goods  for  B, 
is  an  acceptance  of  A's  offer.7  Where  a  machine  was  delivered  for 
a  test  by  the  prospective  purchaser,  who  was  to  return  the  machine 
if  the  test  proved  unsatisfactory  and  to  keep  it  if  satisfactory, 
delivering  certain  notes  and  a  chattel  mortgage  therefor,  it  was 
held  that  the  offeree's  act  in  keeping  such  machine  and  making 
use  of  it  after  the  expiration  of  the  period  fixed  for  the  test,  was 
an  acceptance  of  the  offer,  even  if  the  notes  and  the  mortgage  were 
not  delivered.  It  was  accordingly  held  that  title  passed  and  that 
the  seller  could  not  replevin  as  against  attaching  creditors.1 

If  B  does  some  act  with  reference  to  the  subject-matter  of  the 
offer  which  B  could  do  lawfully  if  he  accepted  such  offer,  but 
which  he  could  not  do  lawfully  otherwise,  it  is  generally  held  that 
his  performance  of  such  act  amounts  to  an  acceptance  of  such  offer, 
even  if  he  declares  when  he  performs  such  act  that  he  rejects  such 
offer.1  If  A  offers  goods  to  B  and  B  refuses  such  offer,  but  accepts 
such  goods  when  he  has  a  fair  opportunity  to  refuse  to  accept  them, 


>  Michigan  Stove  Co.  v.  Pueblo  Hard- 
ware Co.,  51  Colo.  160,  116  Pac.  340. 

•  Newcomer  v.  Sheppard,  61  Okla. 
335,  152  Pac.  66. 

4  Lord  ▼.  Miller,  86  Wash.  436,  150 
Pac.  631. 

I  Long  Bell  Lumber  Co.  v.  Nyman, 
145  Mich.  477,  116  Am.  St.  Rep.  310, 
108  N.  W.  1019. 

•  Farmers'  Handy  Wagon  Co.  v. 
Newcomb,  102  Mich.  634,  159  N.  W. 
152. 


7Aultman  v.  Nilson,  112  la.  634,  84 
N.  W.  692. 

•  Star  Drilling  Machine  Co.  v.  Mc- 
Leod,  122  Ky.  564,  92  S.  W.  558. 

Justice  was  done  in  part  by  allow- 
ing the  seller  a  lien  upon  the  property 
in  equity  for  the  unpaid  purchase 
money. 

•  Fred  W.  Wolf  Co.  v.  Monarch 
Refrigerating  Co.,  252  111.  491,  50  L. 
R.  A.  (N.S.)  808,  96  N.  E.  1063; 
Austin  y.  Burge,  156  Mo.  App.  286, 
137  S.  W.  618. 
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his  conduct  in  receiving  such  goods  is  an  acceptance  of  such  offer.19 
If  A  has  been  sending  a  newspaper  to  B  for  a  valuable  considera- 
tion, B's  act  in  continuing  to  receive  such  paper  after  he  orders  A 
to  stop  sending  it,  amounts  to  an  acceptance  of  A's  offer.11  If  a 
purchaser  has  bought  machinery  on  approval,  to  be  returned  within 
a  certain  time  if  not  satisfactory,  the  fact  that  he  continues  to  use 
such  machinery  after  such  period  operates  as  an  acceptance  thereof, 
although  he  has  given  written  notice  that  he  rejects  it,  the  seller 
having  claimed  that  such  machinery  is  operating  in  compliance 
with  the  terms  of  the  contract.12  If  B  makes  an  offer  by  letter  to 
A,  enclosing  a  part  payment  and  stipulating  for  delivery  on  credit 
in  thirty  days  and  A  accepts  such  payment,  A  must  accept  or  reject 
within  a  reasonable  time,  which  can  not  exceed  thirty  days;  and 
A's  retention  of  such  cash  payment  after  thirty  days  is  equivalent 
to  an  acceptance.13  If  A  offers  to  B  a  payment  in  full  of  a  claim 
which  is  in  dispute  between  A  and  B,  B's  act  in  receiving  such 
payment  amounts  to  an  acceptance  of  A's  offer,  even  if  B  declares 
when  he  receives  such  payment  that  he  does  not  accept  such  offer, 
but  will  merely  credit  such  payment  on  account.14  The  authorities 
are  not  unanimous  upon  this  question,  and  in  some  cases  it  seems 
to  be  assumed  that  B's  conduct  does  not  amount  to  an  acceptance 
if  B  notifies  A  of  his  refusal.  Taking  possession  of  the  land  which 
was  offered  for  sale  on  condition  that  the  title  be  satisfactory  to 
the  vendee,  but  refusing  to  pay  the  purchase  price  because  of  the 
defective  condition  of  the  title,  is  not  such  acceptance  that  the 
vendee  may  have  specific  performance  if  the  vendor  subsequently 
sells  such  land  to  a  third  person.18    A  made  an  offer  to  B  to  buy 


10  Austin  v.  Burge,  156  Mo.  App.  286, 
137  S.  W.  618. 

11  Austin  v.  Burge,  156  Mo.  App. 
286,  137  S.  W.  618. 

12  Feed  W.  Wolf  Co.  v.  Monarch 
Refrigerating  Co.,  252  111.  491,  50  L. 
R.  A.    (N.S.)    808,  96  N.  E.  1063. 

13  Enterprise  Mfg.  Co.  v.  Campbell 
(Ky.),  121  S.  W.  1040. 

14  Arkansas.  Barham  v.  Bank  of 
Delight,  94  Ark.  158,  27  L.  R.  A. 
(N.S.)  439,  126  S.  W.  394;  Barham  v. 
Kizzia,  100  Ark.  251,  140  S.  W.  6; 
Rose  v.  Lilly    (Ark.),  170  S.  W.  483. 

Iowa.  Ferguson  v.  Grand  Lodge  of 
Iowa  Legion  of  Honor,  174  la.  61,  156 
N.  W.  176. 


Kansas.  Neely  v.  Thompson,  68 
Kan.  193,  75  Pac.  117.. 

Massachusetts.  Worcester  Color  Co. 
v.  Henry  Wood's  Sons  Co.,  209  Mass. 
105,  95  N.  E.  392. 

New  York.  Nassoiy  v.  Tomlinson, 
148  N.  Y.  326,  51  Am.  St.  Rep.  695, 
42  N.  E.  715. 

Ohio.  Seeds,  Grain  &  Hay  Co.  t. 
Conger,  83  O.  S.  169,  32  L.  R.  A. 
(N.S.)   380,  93  N.  E.  892. 

Vermont.  McDaniels  v.  Lapham,  21 
Vt.  222. 

«Boyd  v.  Woodbury  County,  122 
la.  455,  98  N.  W.  274. 
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an  article  at  a  certain  price  and  enclosed  a  check  therefor.  B 
rejected  the  offer,  and  deposited  the  check  for  collection;  but  sub- 
sequently offered  to  return  the  amount  thereof.  Such  conduct  of 
B's  was  held  not  to  amount  to  an  acceptance.16  If  A  receives  prop- 
erty from  B  under  a  contract  by  which  A  is  to  return  it  within  a 
given  time  or  to  pay  for  it,  A's  notice  to  B  within  such  time  that 
A  can  not  resell  such  property  and  that  he  wishes  instructions  as 
to  disposing  of  it,  shows  that  A  elects  not  to  buy  it."  If  the  offeree 
performs  an  act  which  can  reasonably  be  referred  only  to  his  inten- 
tion to  accept  the  offer  and  which  involves  some  forbearance  on 
the  part  of  the  offeree,  such  act  is  as  much  an  acceptance  as  express 
words  would  be,  since  it  shows  his  intention  to  accept  the  offer; 
and  if  properly  communicated  where  communication  is  necessary, 
such  act  will  complete  the  contract  if  we  assume  that  the  offer  does 
not  specify  some  other  method  of  acceptance.11  So  an  offer  for  the 
erection  of  a  waterworks,18  or  a  railroad,20  may  be  accepted  by 
erecting  the  required  improvement.  So  an  offer  to  do  some  speci- 
fied act  if  the  other  party  will  forbear  suit  for  a  certain  time  may 
be  accepted  by  forbearing  suit  for  such  time  in  reliance  on  such 
promise,  where  the  circumstances  bring  such  form  of  acceptance  to 
the  knowledge  of  the  party  making  the  offer.21  So  if  A  offers  to  B 
to  guarantee  C's  debt  to  B  if  B  will  forbear  suit,  B's  forbearance 
in  reliance  thereon  if  known  to  A  is  a  sufficient  acceptance.22  For 
this  reason  A's  offer  to  B  to  guarantee  X's  debt  to  B  in  considera- 


ble A  Becker  Co.  v.  Clardy,  96 
Miss.  301,  51  So.  211. 

ITOwensboro  Wagon  Co.  v.  Kiggan, 
151  X.  Car.  303,  66  S.  E.  126. 

ItHankina  v.  Young,  174  la.  383, 
156  X.  W.  380;  Enterprise  Mfg.  Co.  v. 
Campbell  (Ky.),  121  S.  W.  1040. 

Building  a  mill  in  accordance  with  a 
subscription  may  be  an  acceptance.  Su- 
perior Consolidated  Land  Co.  v.  Bick- 
ford,  93  Wis.  220,  67  X.  W.  45. 

It  Muscatine,  etc.,  Co.  v.  Lumber 
Co.,  85  la.  112,  39  Am.  St.  Rep.  284, 
52  X.  W.  108    (offer  of  annual  rent). 

M  Hoffman  v.  Ry.  Co.,  157  Pa.  St. 
174,  27  Atl.  564. 

21  England.  Morton  v.  Burn,  7  Ad. 
ft  El.  19. 

Colorado.  Marshall  v.  Old,  14  Colo. 
App.  32,  59  Pac.  217. 


Maine.  King  v.  Upton,  4  Greenl. 
(Me.)  387;  Moore  v.  McKenney,  83 
Me.  80,  21  Atl.  749. 

Massachusetts.  Howe  v.  Taggart,  133 
Mass.  284. 

Minnesota.  Wheeler  v.  Benton,  71 
Minn.  456,  74  X.  W.  164. 

New  York.  Elting  v.  Vanderlyn,  4 
Johns.  (X.  Y.)  237;  Strong  v.  Sheffield, 
144  X.  Y.  392,  39  X.  E.  330. 

South  Carolina.  Thomas  v.  Croft,  2 
Rich.  Law  (S.  Car.)  113,  44  Am.  Deo. 
279. 

Tennessee.  Yancey  v.  Brown,  35 
Tenn.   (3  Sneed)    89. 

22  People's  Bank  v.  Lemaire,  106  La. 
429,  31  So.  138;  Walker  v.  Sherman, 
52  Mass.  (11  Met.)  170;  Mecorney  v. 
Stanley,  62  Mass.  (8  Cush.)  85;  Powers 
v.  Bumcrantz,  12  O.  S.  273. 
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tion  of  B's  forbearance  to  sue  X,  may  be  accepted  by  actual  for- 
bearance.23 Another  reason  given  for  this  rule  is  that  the  guarantor 
should  learn  from  his  principal  "with  whom  he  is  supposed  to  be 
on  intimate  terms/'  whether  his  guaranty  is  accepted.24  In  many 
of  these  cases,  moreover,  it  is  possible  that  the  offeror  intended  the 
act  to  operate  as  the  acceptance  and  not  the  notice  of  such  accept- 
ance. An  offer  by  a  mortgagor  to  one  who  has  assumed  the  mort- 
gage on  purchasing  the  mortgaged  property,  to  release  him  per- 
sonally and  look  solely  to  the  property  for  payment  may  be 
accepted  by  conduct  in  refraining  from  any  attempt  to  have  such 
property  applied  on  such  debt.2*  So  entering  a  school  or  college 
in  reliance  upon  the  terms  of  the  catalogue  is  an  acceptance  of  the 
offer  there  made.20  An  offer  to  pay  B  a  certain  sum  per  week  if  B 
would  quit  selling  books,  pictures,  etc.,  in  the  public  streets,  and 
would  render  to  A  certain  services  when  A  should  require  them,  is 
accepted  by  B's  quitting  such  business  and  rendering  such  serv- 
ices.27 A  promise  to  buy  a  piano,  in  part  for  cash  and  in  part  for 
advertising,  is  accepted  when  the  promisor  furnishes  advertising 
matter  and  the  promisee  publishes  it.21  An  offer  to  lease  a  store  to 
a  corporation  and  to  take  a  certain  amount  of  stock  in  a  new  issue, 
is  accepted  by  the  action  of  the  corporation  in  increasing  its  stock 
in  accordance  with  such  offer  and  to  the  knowledge  of  the  offeror, 
and  by  electing  the  offeror  a  director  of  such  corporation.21  A 
written  offer  to  render  certain  services  is  accepted  by  permitting 
such  services  to  be  furnished.30  After  an  express  contract  was 
entered  into  for  building  two  engines,  the  foreman  of  the  corpora- 
tion for  which  such  engines  were  building,  stated  that  he  was  going 
to  have  another  engine  built  by  the  same  manufacturer.  Subse- 
quently he  sent  certain  materials  which  the  manufacturer  used  in 
building  such  third  engine.  These  facts  were  held  to  amount  to  a 
contract  for  building  such  third  engine,  on  the  same  terms  as  those 


23  People's  Bank  v.  Lemaire,  106  La. 
429,  31  So.  138;  Powers  v.  Bumcrantz, 
12  0.  S.  273. 

24  Douglass  v.  Howland,  24  Wend. 
(N.  Y.)  35;  Powers  v.  Bumcrantz,  12 
O.  S.  273. 

9  First,  etc.,  Bank  v.  Walking,  154 
Mass.  385,  28  N.  E.  275. 

2INiedermyer  v.  University,  61  Mo. 
App.  654;  Horner  School  v.  Wescott, 
124  N.  Car.  518,  32  S.  £.  885. 


27  Porter  v.  Everto's  Estate,  81  Vt. 
517,  71   Atl.  722. 

28  Mail  &  Times  Publishing  Co.  v. 
Marks,  125  Ta.  622,  101  N.  W.  458. 

29  Person  &  Riegel  Co.  v.  Lipps,  219 
Pa.  St.  99,  67  Atl.  1081. 

80  Manufacturers'  &  Merchants'  In- 
spection Bureau  v.  Everwear  Hosiery 
Co.,  152  Wis.  73,  138  N.  W.  624. 
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of  the  former  contract.31  If  A  offers  a  prize  in  a  voting  contest, 
on  votes  which  are  given  with  subscriptions  to  A's  paper,  and  B 
enters  such  contest,  collects  a  certain  number  of  votes,  and  sends 
them  in  to  A,  this  is  such  acceptance  by  B  that  A  can  not  there- 
after change  the  original  rules  which  governed  such  contest  with 
reference  to  the  method  of  crediting  votes.32 

A  written  contract  signed  by  one  party  may  be  accepted  by  the 
other  party  by  assenting  to  it  and  acting  upon  it,  even  if  he  does 
not  sign  it.33  So  if  A  makes  a  promise  to  B  for  C,  C's  suing  on 
such  contract  is  an  acceptance  thereof.34  If  C  is  a  minor  and  the 
contract  is  for  his  benefit,  his  acceptance  may  be  presumed.39  So 
where  the  correspondence  shows  that  both  parties  assumed  that 
they  had  thereby  entered  into  a  binding  contract,  the  fact  that  no 
express  acceptance  of  the  offer  is  made,-  does  not  prevent  agree- 
ment from  existing.33 

If  A  makes  an  offer  to  B,  B's  conduct  in  performing  certain  acts 
which  B  may  perform  lawfully  if  he  does  not  accept  such  offer 
and  which  he  performs  without  intending  to  accept  such  offer,  does 
not  amount  to  an  acceptance  thereof,  even  though  B  would  have 
performed  such  acts  if  he  had  accepted  such  offer.37  If  A's  goods 
are  placed  in  B's  custody  under  circumstances  which  do  not  impose 
upon  B  any  duty  to  return  them,  B's  omission  to  return  such  goods 
does  not  amount  to  an  acceptance  of  the  offer  under  which  A  sent 
such  goods  to  B.33  If  A,  under  a  contract  to  paint  one  picture  of 
B's  wife,  paints  two  pictures,  B's  act  in  retaining  possession  of  the 
second  picture  is  not  an  acceptance  of  A's  offer  to  sell  it,  since  A 
had  no  right  to  paint  such  picture  or  to  retain  custody  thereof.39 


*1  Wisconsin  Steel  Co.  v.  Maryland 
Steel  Go.,  203  Fed.  403,  121  C.  C.  A. 
507. 

ItMooney  v.  Daily  News  Co.,  116 
Minn.  212,  37  L.  R.  A.  (N.S.)  183,  133 
K.  W.  573. 

SO  Sellers  v.  Greer,  172  111.  549,  40 
L.  R.  A.  589,  50  N.  E.  246;  Vogel  v. 
Pekoe,  157  111.  339,  30  L.  R.  A.  491, 
42  N.  E.  386;  Erbacher  v.  Seefeld,  92 
Wis.  350,  66  N.  W.  252.     See   §1175. 

*  Copeland  v.  Summers,  138  Ind.  219, 
35  N.  E.  514  [rehearing  denied,  138 
Ind.  226,  37  N  E.  971];  Gifford  v. 
Corrigan,  117  N.  Y.  257,  22  N.  E.  756; 
Nolte  v.  Libbert,  34  Ind.  163;  Pruitt 
▼.  Pruitt,  91  Ind.  595. 


■  Copeland  v.  Summers,  138  Ind.  219, 
35  N.  E.  514  [rehearing  denied,  138 
Ind.  226,  37  N.  E.  971]. 

*  Haines  v.  Dearborn,  199  Pa.  St. 
474,  49  Atl.  319. 

JITaddy  v.  Sterious  (1904),  1  Ch. 
354,  73  L.  J.  Ch.  N.  S.  191,  52  Week. 
Rep.  152,  89  L.  T.  N.  S.  628,  20  T. 
L.  R.  102;  School  Sisters  v.  Kusnitt, 
125  Md.  323,  L.  R.  A.  191 6D,  792,  93 
Atl.  928;  Klug  v.  Sheriffs,  129  Wis. 
468,  7  L.  R.  A.  (N.S.)  362,  109  N. 
W.  656. 

38  School  Sisters  v.  Kusnitt,  125  Md. 
323,  L.  R.  A.  1916D,  792,  93  Atl.  928. 

M  Klug  v.  Sheriffs,  129  Wis.  468,  7 
L.  R.  A.  (N&)  362,  109  N.  W.  656. 
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If  A,  a  manufacturer,  places  a  label  upon  the  goods  manufactured, 
whereby  he  attempts  to  fix  a  retail  price,  the  subsequent  act  of  a 
retail  dealer  in  buying  such  goods  from  a  wholesale  dealer,  does  not 
amount  to  an  acceptance  of  such  terms.40  If  an  association  by  vote 
authorizes  its  president  to  examine  the  title  to  certain  property  and 
to  buy  property  if  the  title  is  good,  the  act  of  the  president  in 
beginning  to  examine  such  title  is  not  an  acceptance  of  the  offer 
to  sell.41 


§  189.  Offers  for  act  construed  as  offers  for  promise.  Offers 
to  be  accepted  by  the  performance  of  an  act  are  not,  as  a  rule, 
favored  in  construction.  Wherever  it  is  possible  to  find  that  A  was 
requiring  B  to  promise  to  perform  the  stipulated  act  and  that  A 
was  not  merely  making  the  promise  which  was  to  become  a  con- 
tract only  in  case  B  did  such  act,  the  courts  will  so  find,  although 
the  language  used  in  the  offer  apparently  calls  for  an  act  and  not 
for  a  promise.1  While  the  courts  do  not  always  explain  the  result 
by  saying  that  "the  contract  had  taken  on  a  bilateral  character,"2 
they- frequently  assumed  that  the  offer  called  for  a  promise,  and 
that  commencing  performance  implied  a  contract  to  continue.1    A 


40Taddy  v.  Sterious  (1904),  1  Ch. 
354,  73  L.  J.  Ch.  N.  S.  191,  52  Week. 
Rep.  152,  89  L.  T.  N.  S.  628,  20  T. 
L.  R.  102. 

41  Salvation  Army  v.  E.  K.  Wilcox 
Post  No.  16,  Corporation  Department  of 
Massachusetts,  Grand  Army  of  the 
Republic,  225  Mass.  136,  114  N.  E.  60. 

1  California.  Los  Angeles  Traction 
Co.  v.  Wilshire,  135  Cal.  654,  67  Pac. 
1086. 

Illinois.  Plumb  v.  Campbell,  129  111. 
101,  18  N.  E.  790. 

Iowa.  Kaufman  v.  Farley  Mfg.  Co., 
78  la.  679,  16  Am.  St.  Rep.  462,  43 
N.  W.  612;  Burge  v.  Gough,  153  la. 
183,  133  N.  W.  340. 

Kentucky.  Aver  &  Lord  Tie  Co.  v. 
O'Bannon,  164  Ky.  34,  174  S.  W.  783. 

Massachusetts.  Martin  v.  Meles,  179 
Mass.  114,  60  N.  E.  397. 

Michigan.  Garlock  v.  Motz  Tire  & 
Rubber  Co.,  192  Mich.  665,  159  N. 
W.  344. 

Minnesota.     Rotzien-Furber   Lumber 


Co.  v.  Franson,  123  Minn.  122,  143  N. 
W.  253;  Chapman  v.  Propp,  125  Minn. 
447,  147  N.  W.  442. 

Ohio.  Senter  v.  Senter,  87  O.  S.  377, 
101  N.  E.  272. 

Texas.  Jones  v.  Gammel  Statesman 
Pub.  Co.,  100  Tex.  320,  8  L.  R.  A. 
(N.S.)   1197,  99  S.  W.  701. 

Wisconsin.  Eastern  Ry.  Co.  v. 
Tuteur,  127  Wis.  382,  105  N.  W.  1067. 

See  also  §582. 

2  Los  Angeles  Traction  Co.  v.  Wil- 
shire, 135  Cal.  654,  67  Pac.  1086. 

This  was  said  of  a  subscription  con- 
tract for  a  railway  which  was  said  to 
become  irrevocable  when  the  railway 
was  begun.  The  railway  is  not  bound 
to  complete  its  line,  however,  unless  its 
charter  is  mandatory.  Bentler  v.  Cin- 
cinnati, Covington  &  Erlanger  Railway 
Co.,  180  Ky.  497,  L.  R.  A.  1918E,  315, 
203  S.  W.  199. 

3  Garlock  v.  Motz  Tire  &  Rubber  Co., 
192  Mich.  665,  159  N.  W.  344.  See 
§§129,  130. 
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contract  by  which  A  agreed  to  take  all  the  railway  ties  that  B 
would  deliver,  was  construed  as  imposing  upon  B  the  duty  of 
using  ordinary  care  and  diligence  in  preparing  and  delivering  such 
ties.1  A  contract  by  which  A  agrees  to  publish  a  book  for  B,  im- 
plies a  promise  on  BVpart  to  furnish  the  manuscript.1  A  promise 
by  A  to  pay  B  for  handling  freight  implies  a  promise  on  A's  part 
to  furnish  freight.1 

§  190.  Offer  of  promise  for  act — What  constitutes  acceptance. 

A  performance  of  the  acts  stipulated  for  by  the  offer,  amount  to  an 
acceptance,  if  the  offer  is  one  which,  by  its  terms,  is  to  be  accepted 
by  the  performance  of  an  act.1  An  offer  to  lend  money  if  collateral 
security  is  furnished  is  accepted  by*  furnishing  such  security.2  If 
A,  who  is  an  indorser  on  a  note,  makes  an  offer  under  seal  to  B, 
whereby  A  agrees  to  repay  such  amount  to  B  if  B  will  pay  such 
note  at  maturity,  B's  act  in  paying  such  note  at  maturity  consti- 
tutes acceptance  without  any  written  acceptance  under  seal.3  An 
offer  to  carry  certain  freight  at  the  next  voyage  of  a  steamboat  if 
the  shipper  would  place  such  freight  at  the  margin  of  the  river  for 
loading  upon  such  steamboat,  may  be  accepted  by  placing  such 
freight  upon  the  margin  of  the  river.4    If  A  offers  to  pay  to  B  the 


« Louisville  A  N.  R.  Co.  v.  Coyle,  123 
Ky.  854,  99  S.  W.  237  [denying  re- 
hearing, Louisville  &  N.  R.  Co.  v.  Coyle, 
123  Ky.  854,  97  S.  W.  772];  Ayer  & 
Lord  Tie  Co.  v.  O'Bannon,  164  Ky.  34, 
174  S.  W.  783. 

■  Jones  v.  Gammel  Statesman  Pub. 
Co.,  100  Tex.  320,  8  L.  R.  A.  (N.S.) 
1197,  99  S.  W.  701. 

•  Eastern  »Ry.  Co.  v.  Tuteur,  127  Wis. 
382,  105  N.  W.  1067. 

1  England.  Carl  ill  v.  Carbolic  Smoke 
Ball  Co.  (1892),  2  Q.  B.  484,  (1893) 
1  Q.  B.  256. 

Alabama.  Mott  v.  Jackson,  172  Ala. 
448,  55  So.  528. 

Georgia.  Brown  v.  Bowman,  119  Ga. 
153,  46  S.  £.  410. 

Iowa.  McCormick  Harvesting  Ma- 
chine Co.  t.  Markert,  107  la.  340,  78 
N.  W.  33. 

Kansas.  Sigler  v.  Sigler,  98  Kan 
624,  L.  R.  A.  1917A,  725,  158  Pac. 
664;  Young  Men's  Christian  Associa- 


tion v.  Sentney,  —  Kan.  — ,  173  Pac. 
917. 

Maine.  Hay  v.  Fortier,  116  Me.  455, 
102  Atl.  294. 

Maryland.  Sharp  v.  Bates,  102  Md. 
344,  62  Atl.  747. 

Oregon.  Oregon  Home  Builders  v. 
Crowley,  87  Or.  517,  170  Pac.  718,  171 
Pac.  214. 

Washington.  Hall  v.  State,  102 
Wash.  519,  173  Pac.  429. 

Wisconsin.  Zwolanek  v.  Baker  Mfg. 
Co.,  150  Wis.  517,  137  N.  W.  769. 

In  some  cases  the  so-called  offer  is  so 
worded  as  to  become  binding  only 
when  both  act:  Saraceno  v.  Carrano, 
92  Conn.  563,  103  Atl.  631;  Robson  v. 
Weil,  142  Ga.  429,  83  S.  E.  207. 

2  Murphy  v.  Hanna,  37  N.  D.  156, 
L.  R.  A.  1918B,  135,  164  N.  W.  32. 

3  Sharp  v.  Bates,  102  Md.  344,  62 
Atl.  747. 

4  Mott  v.  Jackson,  172  Ala.  448,  55 
So.  528. 
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amount  of  a  bond  held  by  X  if  B  can  induce  X  to  assign  such  bond 
to  B,  such  offer  is  accepted  by  B's  act  in  procuring  such  assign- 
ment.8 A  promise  to  pay  a  subscription  in  consideration  of  raising 
a  certain  sum  is  accepted  by  raising  such  sum.8 

An  offer  which  is  to  be  accepted  by  doing  a  specified  act  is  not 
accepted  unless  such  act  is  performed,  at  least  substantially.7  An 
offer  to  make  annual  payments  in  consideration  of  marriage  is  not 
accepted  until  the  marriage  takes  place.8 

§  191.  Acceptance  by  act  which  is  substantial  but  not  literal 
performance.  A  difficult  question  is  presented  in  cases  in  which  the 
performance  of  the  acts  stipulated  for,  falls  short  of  literal  per- 
formance. If  the  offer  is  one  which  is  to  be  accepted  by  a  promise, 
it  is  ordinarily  held  that  the  acceptance  must  conform  to  the  terms 
of  the  offer.1  If  a  contract  has  been  made  by  the  acceptance  of  an 
offer,  it  is  sufficient  if  such  contract  is  performed  substantially.1 
An  offer  of  a  promise  to  be  accepted  by  doing  an  act  is  one  in 
which  the  doing  of  the  act,  as  has  been  said  before,  is  acceptance, 
consideration  and  performance.  Whether  the  relation  of  such  act 
to  such  offer  is  to  be  governed  by  the  rules  which  govern  the  ac- 
ceptance of  an  offer  for  a  promise,  or  whether  it  is  to  be  governed 
by  the  rules  that  regulate  performance,  is  a  question  which  is  occa- 
sionally presented  for  adjudication.  It  is  generally  held  that  sub- 
stantial performance  of  such  offer  is  sufficient  and  that  literal 
performance  is  not  necessary.3    A  reward  for  the  arrest  and  con- 


i  Morse  v.  Bellows,  7  N.  H.  549,  28 
Am.  Dec.  372. 

•  Young  Men's  Christian  Association 
v.  Sentney,  —  Kan.  — ,  173  Pac.  917. 

1  United  States.  McClaughry  v.  King, 
147  Fed.  463,  7  L.  R.  A.  (N.S.)  216, 
79  C.  C.  A.  91  [affirming  McClaughry 
v.  King,  135  Fed.  195]. 

Arkansas.  Eustice  v.  Meytrott,  100 
Ark.  510,  140  S.  W.  590;  Chambers  v. 
Ogle,   117  Ark.  242,   174  S.  W.  532. 

Iowa.  Vigars  v.  Hewins,  —  la.  — , 
169  N.  W.  119. 

Kentucky.  Moore  v.  Peace  (Ky.),  97 
S.  W.  762. 

Louisiana.  Standard  Milling  Co.  v. 
Hoffpauir,  139  La.  1095,  72  So.  748. 

Minnesota.  Womack  v.  Coleman,  92 
Minn.  328,  100  N.  W.  9. 


Oklahoma.  Federal  Trust  Co.  v. 
Coyle,  34  Okla.  635,  126  Pac.  800; 
Federal  Trust  Co.  v.  Spurlock,  34  Okla. 
644,  126  Pac.  805. 

Tennessee.  Stair  v.  Heska  Amone 
Congregation,  128  Tenn.  190,  159  S. 
W.  840. 

Washington.  Davidson  v.  Times 
Printing  Co.,  63  Wash.  577,  34  L.  R. 
A.   (N.S.)    1164,  116  Pac.  18. 

•  DeCicco  v.  Schweizer,  221  N.  Y. 
431,  117  N.  E.  807. 

1  See  §§  168  et  seq. 
t  See  ch.  LXXX. 

*  Georgia.  Hewitt  v.  Lamb,  130  Ga. 
709,  61  S.  E.  716. 

Illinois.  Trustees  of  Methodist 
Episcopal  Church  v.  Garvey,  53  111. 
401,  5  Am.   Rep.  51;    First  National 
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viction  of  a  criminal  should  be  paid  to  one  who  makes  it  possible 
for  an  officer  to  arrest  such  criminal,  at  least  if  no  special  danger 
or  risk  is  incurred  in  making  such  arrest,  and  who  gives  evidence 
which  secures  the  conviction  of  such  criminal  before  a  jury,  since 
few  private  citizens  could  arrest  lawfully,  except  in  cases  of  felony  ; 
and  no  private  citizen  could  convict.4  If  a  reward  is  offered  for 
the  "arrest  and  conviction"  of  a  murderer,  one  who  guesses  who 
the  criminal  is,  induces  him  to  confess,  and  to  surrender  his 
weapons  and  the  property  which  he  had  taken  at  the  time  of  the 
murder,  and  who  induces  the  sheriff  to  come  to  the  place  at  which 
the  criminal  is,  and  to  make  the  arrest,  has  performed  substantially 
and  may  recover  the  reward,  if  there  was  no  special  danger  in 
making  such  arrest,8  even  if,  under  the  circumstances,  he  had 
authority  to  make  such  arrest  in  person.6  If  an  offer  is  made  "to 
any  bank  officer  or  police  detective,' '  and  such  offer  provides  for  a 
reward  for  the  detection  and  conviction  of  the  criminal,  one  who 
was  not  a  bank  officer  or  police  detective  and  who  gave  informa- 
tion which  led  to  the  identification  and  the  arrest  of  the  criminal, 
which  was  followed  by  the  subsequent  arrest,  indictment  and  con- 
viction of  such  criminal,  is  entitled  to  such  reward,  if  the  bank 


Bank  v.  Hart,  55  111.  02;  Merchants 
Building  Improvement  Co.  v.  Chicago 
Exchange  Building  Co.,  210  111.  26,  102 
Am.  St.  Rep.  145,  71  N.  E.  22. 

Kansas.  Elkins  v.  Board  of  Commis- 
sioners, 86  Kan.  305,  46  L.  R.  A. 
(N.S.)  662,  120  Pac.  542;  Marsh  v. 
Wells,  88  Kan.  538,  43  L.  R.  A.  (N.S.) 
133,  129  Pac.  168;  ElkinB  v.  Board  of 
Commissioners,  91  Kan.  518,  51  L.  R. 
A.  (N.S.)  638,  138  Pac.  578  [rehearing 
denied,  92  Kan.  299,  140  Pac.  896]. 

Kentucky.  Mudd  v.  Woodside,  136 
Ky.  296,  124  S.  W.  321. 

Mississippi.  Harrison  County  v. 
Hurst,  110  Miss.  716,  70  So.  889. 

Missouri.  Missouri  Pacific  Ry.  Co.  v. 
Tygard,  84  Mo.  263,  54  Am.  Rep.  97. 

Nebraska.  Lowe  v.  Keens,  90  Neb. 
565,  133  N.  W.  1127. 

Nevada.  Smith  v.  State,  38  Nev. 
477,  L.  R.  A.  1916A,  1276,  151  Pac.  512. 

Tennessee.     Stair  v.  Heska  Amone 


Congregation,  128  Tenn.  190,  159  S.  W. 
840. 

Washington.  Young  Men's  Christian 
Association  v.  Olds  Co.,  84  Wash.  Q30, 
147  Pac.  406. 

Wisconsin.  Zwolanek  v.  Baker  Mfg. 
Co.,  150  Wis.  517,  137  N.  W.  769;  John 
E.  DeWolf  Co.  v.  Harvey,  161  Wis.  535, 
154  N.  W.  988. 

4  Haskell  v.  Davidson,  91  Me.  488, 
64  Am.  St.  Rep.  254,  42  L.  R.  A.  155, 
40  Atl.  330;  Crawshaw  v.  Roxbury,  73 
Mass.  (7  Gray)  374;  Kinn  v.  Mineral 
Point  First  National  Bank,  118  Wis. 
537,  99  Am.  St.  Rep.  1012,  95  N.  W. 
969. 

B  Elkins  v.  Board  of  Commissioners, 
86  Kan.  305,  46  L.  R.  A.  (N.S.)  662, 
120  Pac.  542;  Elkins  v.  Board  of  Com- 
missioners, 91  Kan.  518,  51  L.  R.  A. 
(N.S.)  638,  138  Pac.  578. 

•  Elkins  v.  Board  of  Commissioners, 
91  Kan.  518,  51  L.  R.  A.  (NJ3.)  638, 
138  Pac.  578. 
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made  no  objection  when  such  person  first  gave  information  to  the 
bank  of  the  probable  identity  of  such  criminal,  and  the  bank  knew 
that  such  person  was  not  a  bank  officer  or  police  detective.7  A 
reward  for  the  arrest  of  the  criminal  and  the  delivery  of  such 
criminal  to  the  sheriff  of  a  specified  county,  is  accepted  by  one  who 
arrests  such  criminal  in  a  state  to  which  he  has  fled  and  who  de- 
livers him  there  to  the  agent  of  the  state  from  which  he  fled.1  A 
reward  for  the  arrest  and  conviction  of  a  criminal  must  be  paid  to 
one  who  kills  such  criminal  while  he  is  resisting  arrest.9  An  offer 
of  a  share  in  certain  profits  to  employes  who  work  an  aggregate 
amount  of  time  without  quitting  work  or  being  discharged,  is  ac- 
cepted by  one  who  works  all  of  such  period  of  time  except  the 
last  day  and  who  is  then  discharged  without  cause.10  A  subscrip- 
tion to  be  accepted  by  the  act  of  a  railway  in  putting  a  road  into 
operation  up  to  a  certain  point  by  a  specified  time  is  accepted  if 
such  railroad  is  constructed  and  operated  up  to  a  point  which  is  a 
short  distance  from  such  specified  place  and  from  which  such  rail- 
road runs  its  trains  to  such  specified  place  over  the  line  of  another 
railway  company  with  which  it  has  traffic  arrangements.11  A  sub- 
scription to  aid  in  constructing  a  building  upon  the  premises  of 
the  payee  is  accepted  substantially  where  such  payee  has  secured 
a  long-time  lease  upon  such  land,12  especially  if  no  rent  is  reserved 
in  such  lease.18  A  subscription  to  pay  off  a  church  debt  is  held  to 
be  accepted  by  the  act  of  the  trustees  in  borrowing  money  to  dis- 
charge Buch  debt.14  If  the  subscription  blanks  to  a  building  fund 
indicate  at  the  top  that  the  amount  to  be  raised  is  thirty-five  thou- 
sand dollars  and  by  its  terms  the  subscription  is  not  to  be  payable 
unless  at  least  twenty-five  thousand  dollars  in  subscriptions  have 
been  obtained,  the  act  of  the  payee  in  constructing  a  building  at  a 
cost  of  sixty  thousand  dollars  is  sufficient  acceptance  of  such  sub- 
scription if  the  excess  over  thirty-five  thousand  dollars  was  obtained 
by  additional  subscriptions.11    An  offer  to  pay  a  certain  proportion 


7  First  National  Bank  v.  Hart,  55  HI. 
62. 

•  Hewitt  v.  Lamb,  130  Ga.  709,  61 
S.  E.  716.  See  also,  Harrison  County 
v.  Hurst,  110  Miss.  716,  70  So.  889. 

•  Smith  v.  State,  38  Nev.  477,  L. 
R.  A.  1916A,  1276,  151  Pac.  512. 

lOZwolanek  v.  Baker  Mfg.  Co.,  150 
Wis.  517,  137  N.  W.  769. 

11  Missouri  Pacific  Ry.  Co.  v.  Tygard, 
84  Mo.  263,  54  Am.  Rep.  97. 


11  Merchants  Building  Improvement 
Co.  v.  Chicago  Exchange  Building  Co., 
210  111.  26,  102  Am.  St.  Rep.  145,  71 
N.  E.  22. 

«  Hall  v.  Virginia,  91  HI.  535. 

14  Trustees    of    Methodist    Episcopal    _ 
Church  v.  Garvey,  53  111.  401,  5  Am. 
Rep.  51. 

11  Young  Men's  Christian  Associa- 
tion v.  Olds  Co.,  84  Wash.  630,  147 
Pac.  406. 
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of  the  cost  of  building  a  nave  may  be  accepted  by  building  a  nave 
and  a  tower  together  if  it  is  possible  to  show  what  part  of  the 
entire  cost  was  to  be  attributed  to  the  nave.18  If  A  promises  to  pay 
money  to  B  if  B  performs  a  specified  act  and  B  organizes  a  cor- 
poration which  performs  such  act,  such  offer  is  accepted  by  such 
substantial  performance,17  especially  if  it  is  not  practicable  to  per- 
form such  act  except  by  incorporating,11  such  as  the  construction 
of  a  railway,  realty  for  which  can  not  be  taken  by  proceedings  in 
eminent  domain  except  by  a  corporation.19  A  offered  to  pay  twen- 
ty-five thousand  dollars  to  B  if  B  would  secure  a  purchaser  for 
certain  property  at  a  certain  price,  which  was  then  to  be  leased  by 
the  purchaser  to  A  at  certain  specified  terms.  B  induced  X  to  buy 
such  property  and  to  lease  it  to  A  at  terms  less  advantageous  than 
those  named  in  A's  offer.  It  was  held  that  if  B  complied  with  the 
terms  of  the  offer,  the  contract  was  complete,  although  it  was  uni- 
lateral before  such  acceptance ;  and  that  if  B  did  not  comply  with 
the  terms  of  the  offer;  but  the  parties  intended  that  B  should  be 
paid  the  reasonable  value  for  his  services  for  what  he  did,  B  could 
recover  such  reasonable  compensation.20 

§  192.  Acceptance  by  act  which  is  not  substantial  performance. 

If  an  offer  of  a  reward  is  made  for  arrest,1  or  for  arrest  and  convic- 
tion,2 such  offer  is  not  accepted  by  furnishing  information,  although 
such  information  may  result  ultimately  in  the  detection,  arrest  and 
conviction  of  the  criminal;  A  reward  for  the  arrest  of  a  specified 
criminal  can  not  be  recovered  by  one  who  furnishes  information  as 
to  the  whereabouts  of  such  criminal  when  the  act  of  placing  such 
criminal  under  arrest  will  involve  great  personal  danger  to  the 
person  making  the  arrest.3  The  person  who  actually  makes  the 
arrest  is  entitled  to  the  reward.4  A  reward  for  the  return  of  cer- 
tain articles,  "no  questions  asked,' '  is  not  accepted  by  the  act  of 

WLowe  v.  Keens,  90  Neb.  565,  133  1  Chambers   v.   Ogle,    117   Ark.   242, 

N.  W.  1127.  174  S.  W.  532. 

tT  Osborn  v.  Crosby,  63  N.  H.  583,  3  *  Williams   v.   West   Chicago    Street 

Atl.  429;  Carr  v.  Bartlett,  72  Me.  120;  Railroad   Co.,   191   111.  610,  61   N.  B. 

Hunt  v.  Upton,  44  Wash.  124,  87  Pac.  456. 

56.  3McClaughry  v.  King,  147  Fed.  463| 

WHunt  v.  Upton,  44  Wash.  124,  87  7   L.  R.  A.    (N.S.)    216,   79  C.  C.   A. 

Pac.  56.  91  [affirming  McClaughry  v.  King,  135 

»Hunt  v.  Upton,  44  Wash.  124,  87  Fed.  195]. 

Pac.  56.  4  Russell  v.  Stewart,  44  Vt.  17ft. 

a  John   E.   DeWolf   Co.   v.   Harvey, 
161  Wis.  535,  154  N.  W.  988. 
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giving  information  which  enables  the  owner  to  recover  sack  articles 
in  a  subsequent  proceeding.'  A  reward  for  an  arrest  implies  an 
offer  for  a  lawful  arrest,  and  it  can  not  be  accepted  by  an  unlawful 
arrest.8  An  offer  for  an  arrest  can  not  be  recovered  by  one  to 
whom  the  fugitive  surrenders  voluntarily  if  such  fugitive  has  been 
arrested  by  an  officer,  although  he  then  escaped  from  such  officer 
and  was  being  closely  pursued  when  he  surrenders  to  such  claim- 
ant.7 The  fact  that  the  officer  who  made  the  original  arrest  did  so 
in  the  line  of  his  duty  and  accordingly  can  not  recover  the  reward,1 
does  not  entitle  the  person  to  whom  the  fugitive  surrendered  in 
order  to  prevent  recapture,  to  recover  the  reward.1  An  offer  of  a 
reward  for  the  arrest  of  a  criminal  who  is  a  fugitive  from  justice 
is  not  accepted  by  the  arrest  of  such  criminal  after  he  has  returned 
voluntarily  to  consult  his  attorney  and  to  await  trial  when  he  is 
making  no  attempt  to  avoid  arrest. f0  If  a  reward  is  offered  for  the 
capture  and  return  of  runaway  slaves,  such  reward  can  not  be 
recovered  by  one  who  seized  such  slaves  when  they  were  attempt- 
ing to  return  voluntarily,  and  who  subsequently  abandoned  them.11 
If  a  newspaper  offers  a  reward  to  anyone  who  identifies  an  em- 
ploye of  such  paper  and  who  addresses  him  in  a  specified  manner, 
such  reward  can  not  be  recovered  by  one  who  has  been  told  by  a 
servant  of  such  newspaper  employe  that  such  person  is  the  one 
indicated  by  such  newspaper,  and  who  identifies  such  employe  at 
his  residence.12 

Questions  as  to  the  effect  of  partial  performance  which  are  less 
than  substantial  performance  are  raised  when  an  apportionment  is 
sought  of  the  compensation  which  has  been  offered.  If  the  offer, 
by  its  terms,  provides  for  an  apportionment  in  case  of  partial  per- 
formance, effect  must  be  given  to  such  provision.11  If  a  reward  is 
offered  for  the  apprehension  and  conviction  of  offenders  in  several 
different  cases,  "a  proportionate  reward  in  each  case,"  it  is  clear 
that  recovery  may  be  had  by  one  person  for  the  apprehension  and 

I  Simpson    v.    Twenty-eighth    Street  10  Board   of   Supervisors  ▼.  Wright, 

Co.,   156  N.  Y.   S.   87,  92  Misc.  Rep.  Ill  Miss.  790,  72  So.  226. 

399.  11  Goldsborough    v.    Cradle,    28    Md. 

•  Moore  v.   Peace    (Ky.),   97    S.   W.  477. 

762.  « Davidson   v.   Times   Printing   Co., 

7  Stair   v.    Heska   Amone    Congrega-  63  Wash.  577,  34  L.  R.  A.  (N.S.)  1164, 

tion,  128  Tenn.  190,  159  S.  W.  840.  116  Pac.  18. 

I  See  §§586  and  892  et  seq.  ISJanvrin  v.  Exeter,  48  N.  H.  83, 

I  Stair   v.    Heska    Amone    Congrega-  2  Am.  Rep,  185. 
tion,  128  Tenn.  190,  159  S,  W.  840. 
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conviction  of  an  offender  in  one  of  such  cases,  even  if  another 
person  had  rendered  services  in  causing  such  apprehension  and 
conviction.14  If  the  offer  of  a  promise  to  be  accepted  by  doing  an 
act  does  not  provide  for  an  apportionment  in  case  of  partial  per- 
formance, no  apportionment  is  ordinarily  given  if  there  is  a  partial 
performance  which  does  not  amount  to  substantial  performance.18 
It  has,  however,  been  held  on  grounds  of  expediency  and  public 
policy,  rather  than  on  grounds  of  contract  law,  that  an  apportion- 
ment may  be  had  if  the  performance  is  beneficial  to  the  offeror, 
although  it  falls  short  of  substantial  performance.16  If  A  offers  a 
reward  of  two  hundred  dollars  for  the  recovery  of  fifteen  hundred 
dollars  which  he  lost,  it  has  been  held  that  B  may  recover  a  pro- 
portionate amount  of  such  reward  if  he  gives  information  which 
enables  A  to  recover  one  thousand  dollars  of  such  amount  and  to 
secure  the  note  of  the  finder  of  such  money  for  the  balance,  to- 
gether with  certain  security  for  such  note.17 

If  an  offer  is  made  which  is  to  be  accepted  by  doing  an  act,  such 
act  may  be  done  by  two  or  more  in  co-operation  unless  by  its  terms 
the  offer  requires  performance  by  a  single  individual.11  If  two  or 
more  who  do  not  co-operate,  each  perform  in  part,  so  that  the 
aggregate  of  such  performance  of  each  amounts  to  a  performance 
of  the  offer,  it  is  not  clear  whether  recovery  can  be  had  at  law. 
Possibly  no  relief  could  be  given  in  an  action  at  law,  since  the 
offeror  ought  not  to  be  exposed  to  separate  actions,  and  since  the 
different  parties  who  performed  in  part  could  not  join  unless  they 
had  acted  together.  It  has  been  held  that  if  a  reward  is  offered 
for  the  arrest  of  a  criminal,  such  reward  may  be  recovered  by  the 
person  who  made  the  arrest,  although  he  made  it  on  information 
furnished  by  another.19  In  a  number  of  cases  where  the  offeror  was 
willing  to  pay  the  amount  provided  for  in  the  offer,  it  has  been 
held  that  equity  can  apportion  such  amount  between  the  different 
persons,  each  of  whom  has  performed  in  part.20  It  is  said  that  in 
case  of  an  offer  of  a  reward,  equity  will  pro-rate  the  amount  among 

UJanvrin  v.  Exeter,  48  N.  H.  83,  2  It  Russell  v.  Stewart,  44  Vt.  170. 

Am.  Rep.  185.  » Union   Pac.   R.   Co.   v.   Belek,   211 

ttSee  §8130  et  seq.  and  191.  Fed.  600:   Bloomfield  V.  Malonev,   176 

MRvmmes   v.   Frazier,  6  Mass.   344,  Mich.  548,  142  N.  W.  785;  Forsythe  v. 

4  Am.  Dec.  142.  Murnane,    113   Minn.    181,    129   N.   W. 

ITSvmmea  v.  Frazier,  6  Mass.  344,  4  134;  Kinn  v.  First  National  Bank,  118 

Am.  Dec.  142.  Wis.   537,   99   Am.   St.   Rep.    1012/  95 

ft  Chambers   ▼.  Ogle,    117   Ark.   242,  N.  W.  969. 
174  S.  W.  532;  Goldsborongh  v,  Cradie, 
21  Md.  477. 
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persons  who  gave  information  or  rendered  services  in  proportion 
to  the  value  of  such  services.21  On  the  other  hand,  it  was  held  that 
one  who  gave  evidence  which  tended  ultimately  to  the  identifica- 
tion of  the  criminal,  but  who  rendered  no  other  assistance  in  cap- 
turing or  convicting  him,  is  not  entitled  to  a  proportionate  share 
of  the  reward  in  equity.22  In  most  of  these  cases  the  offeror  sought 
interpleader  and  conceded  his  liability,  and  no  question  was  raised 
except  as  to  the  identity  of  the  persons  who  were  to  participate  in 
the  fund.  At  any  rate,  one  of  the  parties  who  has  performed  in 
part  can  not  object  to  a  proceeding  in  equity  in  interpleader  to  * 
apportion  such  amount.23 

§  193.  Who  can  accept  offer— Offer  to  definite  person.  An  offer 
is  usually  made  to  some  definite  person.  In  such  case  only  such 
person  can  accept  the  offer,  and  acceptance  by  another  has  no 
legal  effect.1  Thus  an  offer  by  A  to  B  to  guarantee  X's  debt  to  B, 
can  not  be  accepted  by  C  so  as  to  create  liability  against  A,2  as 
where  an  offer  of  guaranty,  made  to  a  firm  is  accepted  by  one 
partner  who  continues  in  business  after  dissolution  of  the  firm.8  If 
A  makes  an  offer  to  B  and  C,  such  offer  can  not  be  accepted  by 
B  and  D.4  Such  attempted  acceptance  is  in  effect  a  new  proposi- 
tion from  such  third  person,  which  may  be  accepted  by  the  offeror. 


21  Bloom  field  v.  Maloney,  176  Mich. 
548,  142  N.  W.  785. 

22  Chambers  v.  Ogle,  117  Ark.  242, 
174  S.  W.  532;  Hall  v.  State,  102  Wash. 
519,  173  Pac.  429.  (An  action  at  law 
against  the  offeror,  in  which  the  rival 
claimant  intervenes). 

23  Rochelle  v.  Pacific  Express  Co.,  56 
Tex.  Civ.  App.  142,  120  S.  W.  543. 

1  England.  Meynell  v.  Surtees,  3 
Sm.  &  G.  101;  Boulton  v.  Jones,  2  H. 
&  N.  564;  Gordon  v.  Street  (1899),  2 
Q.  B.   641. 

United  States.  National  Bank  v. 
Hall,  101  U.  S.  43,  25  L.  ed.  822. 

District  of  Columbia.  Mannix  v.  Hil- 
dreth,  2  D.  C.  App.  259. 

Illinois.  Second  National  Bank  v. 
,Diefendorf,  90  111.  396. 

Indiana.  Barnes  v.  Shoemaker,  112 
Ind.  512,  14  N.  E.  367. 

Iowa.  Schoonover  v.  Osborne,  108 
la.  453,  79  N.  W.  263;  Federal  Land 
&  Securities  Co.  v.  Hatch,  147  la.  18, 
125  N.  W.  837. 


Kansas.  Corley  v.  Ehlers,  99  Kan. 
748,  163  Pac.  140. 

Massachusetts.  Rodliff  v.  Dallinger, 
141  Mass.  1,  55  Am.  Rep.  439,  4  N.  E. 
805. 

Minnesota.  Harris  v.  McKinley,  57 
Minn.  198,  58  N.  W.  991. 

Nebraska.  Crane  Co.,  v.  Specht,  39 
Neb.  123,  42  Am.  St.  Rep.  562,  57  N. 
W.  1015. 

New  Jersey.  Randolph  Iron  Co.  v. 
Elliott,  34  N.  J.  L.  184. 

New  York.  Barns  v.  Barrow,  61  N. 
Y.  39,  19  Am.  Rep.  247. 

Ohio.  Taylor  v.  Wetmore,  10  Ohio 
490. 

Oregon.  Davis  v.  Brigham,  56  Or. 
41,  107  Pac.  961. 

West  Virginia.  Rease  v.  Kittle,  56 
W.  Va.  269,  49  S.  E.  150. 

2  Taylor  v.  Wetmore,  10  Ohio  490 

3  Second  National  Bank  v.  Diefen- 
dorf,  90  111.  396. 

4  Crittenden  v.  Armour,  80  la,  221, 
45  N.  W.  888. 
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If  a  reward  is  offered  for  evidence  leading  to  a  conviction  of  the 
crime  of  purchasing  votes,  such  reward  can  not  be  recovered  by 
one  who  is  himself  guilty  of  buying  votes,1  nor  can  such  reward  be 
recovered  by  one  who  has  acted  with  such  vote-buyer  in  securing 
convictions  and  who  has  taken  an  assignment  of  the  interest  of  such 
vote-buyer  in  such  reward.1 


§  194.  Assignment  of  offer.  If  A  makes  an  offer  to  B,  B  can 
not  assign  if  such  offer  is  not  for  value;  and  B's  assignee  can  not 
accept  and  thus  establish  contractual  relations  with  A,  at  least  if 
A  does  not  know  that  such  assignee  is  tHe  party  who  accepts.1 
While  A  may  assent  to  such  substitution  and  thus  become  bound, 
this  is  in  effect  a  new  offer  by  C  which  A  accepts,  if  the  original 
offer  is  not  to  B  and  his  assigns.  If,  by  its  terms,  the  offer  was 
made  to  the  offeree  or  to  his  assignees,  no  reason  appears  for  deny- 
ing full  effect  to  such  provision  or  for  doubting  the  power  of  the 
assignee  to  accept,  since  such  offer  might,  by  its  terms,  have  been 
made  to  the  general  public ;  and  this  is  an  offer  to  a  far  more  re- 
stricted class.  If  A  makes  such  offer  to  B  and  his  assigns,  A  may 
be  regarded  as  assenting  to  such  substitution  in  advance.  Accord- 
ingly, an  offer  to  one  "and  his  assigns"  may  be  assigned,  though 
not  given  for  value.2 

If  an  offer  for  value  is  made  assignable  by  its  terms,1  as  where 
it  is  made  by  its  terms  to  the  offeree  and  his  assigns,4  it  may  be. 
assigned  so  that  the  assignee  can  accept  the  offer  and  complete  the 
contract,  even  though  it  contained  a  provision  that  the  vendee 
should  be  the  exclusive  judge  as  to  whether  the  title  to  the  prop- 
erty was  free  from  defects.8    An  offer  for  value  which,  by  its 


I  Board  of  Commissioners  v.  Davis, 
182  Ind.  60,  64  L.  R.  A.  780,  60  N.  E. 
680. 

•  Mount  v.  Board  of  Commissioners, 
168  Ind.  661,  14  L.  R.  A.  (N.S.)  483, 
80  N.  E.  629. 

1  Boulton  v.  Jones,  2  H.  &  N.  564 ; 
Boston  Ice  Co.  v.  Potter,  123  Mass.  28, 
25  Am.  Rep.  9;  Dyer  v.  Duffy,  39  W. 
Va.  148,  24  L.  R.  A.  339,  19  S.  E.  540. 
(In  this  case,  furthermore,  the  offer  was 
not  accepted  in  time.) 

2  Wheeling  Creek  Gas,  Coal  &  Coke 
Co.  v.  Elder,  170  Fed.  215. 


3  Simmons  v.  Zimmerman,  144  Cal. 
256,  79  Pac.  451;  Rice  v.  Gibbs,  33 
Neb.  460,  50  N.  W.  436;  Strasser  v. 
Steck,  216  Pa.  St.  577,  66  Atl.  87. 

4  Simmons  v.  Zimmerman,  144  Cal. 
256,  79  Pac.  451 ;  Hollander  v.  Central 
Metal  &  Supply  Co.,  109  Md.  131,  23 
L.  R.  A.  (N.S.)  1135,  71  Atl.  442; 
Gust  in  v.  School  District,  94  Mich. 
502,  34  Am.  St.  Rep.  361,  54  N.  W.  156; 
Fulton  v.  Messenger,  61  W.  Va.  477, 
56  S.  E.  830. 

5  Simmons  v.  Zimmerman,  144  OaL 
256,  79  Pac.  451. 
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terms,  is  not  expressly  made  assignable  or  non-assignable,  can  be 
assigned  so  that  the  assignee  can  accept  and  thus  establish  con- 
tractual relations  with  the  offeror.1  On  this  question  there  is, 
however,  a  conflict  of  authority  and  it  has  been  held  that  an  offer 
for  value  can  not  be  accepted  by  an  assignee  unless,  by  its  terms, 
it  is  made  to  the  offeree  or  to  his  assigns.7  On  the  other  hand, 
since  a  provision  in  a  contract  which  restricts  an  assignment 
thereof,  is  valid,1  such  a  provision  in  an  offer  for  value  prevents 
it  from  being  assignable,  as  where  credit  was,  by  the  terms  of  the 
contract,  to  be  given  to  the  original  offeree.1  The  same  result 
follows  where  the  offer  "is,  by  its  terms,  made  to  the  offeree  and  to 
no  other  person ; 10  and,  it  has  been  held,  where  the  offeree  is  given 
the  right  to  select  which  tract  out  of  two  or  more  he  will  take.11 
It  has  been  said,  in  obiter,  that  an  offer  under  seal  could  not  be 
assigned  if  it  was  not  made,  by  its  terms,  to  the  offeree  and  his 
assigns ; 12  but  this  statement  was  made  in  a  case  in  which  the  real 
holding  was  that  such  offer  did  not  survive  the  death  of  the  offeree. 

§  195u  Offer  to  unascertained  person.  It  is  possible  for  an  offer 
to  be  made,  not  to  any  specific  person,  identified  as  the  offeree 
when  the  offer  is  made,  but  to  any  person,  then  indefinite,  who 
shall  later  be  ascertained.  Such  offers  are  valid.1  A  common  type 
of  such  offers  is  the  offer  of  a  reward  for  the  doing  of  some  speci- 
fied act.  The  doing  of  the  act  serves  the  quadruple  purpose  of 
consideration,  acceptance,  identification  of  the  offeree,2  and  per- 
formance.   An  offer  of  a  subscription  for  a  certain  purpose,  not 


•  Alabama.  Wilkins  v.  Hardaway, 
159  Ala.  565,  48  So.  678. 

Georgia.  Robinson  v.  Perry,  21  Ga. 
183,  68  Am.  Dec.  455. 

Kentucky.  Chesbrough  v.  Vizard  In- 
vestment Co.,  156  Ky.  140,  160  S.  W. 
725. 

Michigan.  Cameron  v.  Shumway,  149 
Mich.  634,  113  N.  W.  287. 

Oregon.  House  v.  Jackson,  24  Or. 
89,  32  Pac.  1027. 

Wisconsin.  Kreutzer  v.  Lynch,  122 
Wis.  474,  100  N.  W.  887. 

TRease  v.  Kittle,  56  W.  Va.  269,  49 
S.  E.  150. 

•  See  ch.  LXXI. 

• Rice  v.  Gibbs,  40  Neb.  264,  58  N. 


W.  724  [overruling  Rice  v.  Gibbs,  33 
Neb.  460,  50  N.  W.  436]. 

to  Myers  v.  Stone,  128  la.  10,  111 
Am.  St.  Rep.  180,  102  N.  W.  507. 

11  McQueen  v.  Chouteau's  Heirs,  20 
Mo.  222,  64  Am.  Dec.  178. 

« Newton  v.  Newton,  11  R.  I.  390, 
23  Am.  Rep.  476. 

1  Hopkins  v.  Upshur,  20  Tex.  89,  70 
Am.  Dec.  375;  Strong  v.  Eld  ridge,  8 
Wash.  595,  36  Pac.  696;  Lathrop  v. 
Knapp,  27  Wis.  222. 

2  Central,  etc.,  Co.  v.  Cheatham,  85 
Ala.  292,  7  Am.  St.  Rep.  48,  4  So.  828; 
Wilson  v.  Stump,  103  Cal.  255,  42  Am. 
St.  Rep.  Ill,  37  Pac.  151;  Reif  v.  Paige, 
55  Wis.  496,  42  Am.  Rep.  731,  13  N. 
W.  473. 
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made  to  any  specified  person  may  be  accepted  by  the  person  for 
whose  benefit  it  was  made.3  In  some  cases  an  offer  may  be  made  to 
a  person  not  in  existence,  which  offer  if  still  outstanding  may  be 
accepted  by  such  person  after  coming  into  existence.  Thus  an  offer 
to  a  corporation,  made  before  it  is  formed,  may  be  accepted  by  it 
afterwards.4  If  an  offer  is  made  to  the  owners  of  certain  realty, 
whoever  they  might  be,  to  pay  a  certain  subscription  if  a  stock 
exchange  were  located  there,  free  of  rent,  such  offer  becomes  a 
contract  with  the  owner  of  the  realty  who  performs  eventually.* 
So  a  corporation  may  become  liable  for  services  of  a  promoter  by 
accepting  the  benefit  of  them  after  it  is  incorporated.8  If  an  offer 
for  value  has  been  made  to  sell  land,  and  the  offeree  dies  before 
such  offer  is  accepted,  his  administrator  is  the  proper  person  to 
accept  such  offer.7 

§  196.  To  whom  notice  of  acceptance  may  be  given.  Notice  of 
acceptance  to  the  offeror  himself  is  sufficient  if  he  has  not  pre- 
scribed some  other  method  of  acceptance.  Notice  of  acceptance 
may  be  given  to  one  whom  the  offeror  has  permitted  to  act  as  his 
duly  authorized  agent.1  On  the  other  hand,  notice  of  acceptance, 
given  to  one  who  is  the  agent  of  the  offeree  for  some  purposes,  but 
not  for  the  purpose  of  receiving  such  acceptance,  is  inoperative.2 
Acceptance  of  an  offer  must  be  communicated  to  the  offeror  or  to 
his  authorized  agent.1 


*Owenby  v.  Georgia  Baptist  As- 
sembly, 137  Ga.  608,  74  S.  E.  56; 
Strong  v.  Eldridge,  8  Wash.  595,  36 
Pac.  696  (in  this  case  a  subscription 
"I  agree  to  subscribe  $1,500  towards 
getting  the  foundry  at  Fairhaven,"  was 
enforced  by  the  owners  of  such  foun- 
dry). 

4  Whitney  v.  Wyman,  101  U.  S.  392, 
25  L.  ed.  1050;  Stanton  v.  New  York 
&  Eastern  R.  R.  Co.,  59  Conn.  272,  21 
Am.  St.  Rep.  110,  22  Atl.  300;  Work  v. 
Welsh,  160  111.  468,  43  N.  E.  719; 
Merchants'  Bldg.  Imp.  Co.  v.  Chicago 
Exch.  Bldg.  Co.,  210  111.  26,  71  N.  E. 
22;  Lauder  v.  Peoria  Agricultural  and 
Trotting  Society,  71  111.  App.  475; 
Omaha,  etc.,  Co.  v.  Goodman,  62  Neb. 
197,  86  N.  W.  1082.    See  §  1002. 

•  Merchants'    Building    Improvement 


Co.  v.  Chicago  Exchange  Building  Co., 
210  111.  26,  71  N.  E.  22. 

S  Farmers'  Bank  v.  Smith,  105  Ky. 
816,  88  Am.  St.  Rep.  341,  49  S.  W.  810; 
Low  v.  R.  R.,  45  N.  H.  370. 

Contra:  Weatherford,  etc.,  Ry.  v. 
Granger,  86  Tex.  350,  40  Am.  St.  Rep. 
837,  24  S.  W.  795.  See  upon  this 
question   ch.  LVII. 

Tin  re  Adams,  L.  R.  27  Ch.  D.  394; 
Gustin  v.  Union  School  District,  94 
Mich.  502,  34  Am.  St.  Rep.  361,  54  N. 
W.  156;  McCormick  v.  Stephany,  57 
N.  J.  Eq.  257,  41  Atl.  840. 

1  Trollinger  v.  Fleer,  157  N.  Car.  81, 
72  S.  E.  795. 

2  New  v.  Germania  Fire  Ins.  Co.,  171 
Ind.  33,  85  N.  E.  703. 

3  Moneyweight  Scale  Co.  v.  Gordon 
Mercantile  Co.,  102  S.  Car.  419,  86  S. 
E.  1060. 
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A  communication  to  a  stranger  made  by  the  offeree  and  show- 
ing his  intention  to  accept,  is  insufficient,  even  if  the  offeror  learns 
of  it  eventually.4  A  contract  may,  of  course,  be  made  through 
brokers  and  the  principals  may  never  meet  personally.1 

§  197.  Distinction  between  offer  and  contract.  Since  an  offer 
is,  as  a  rule,  revocable,  while  a  contract  is  not,  it  is  of  the  greatest 
importance  to  distinguish  between  an  offer  and  a  contract.  This 
distinction  depends  upon  the  intention  of  the  parties  in  each  par- 
ticular  case,  as  ascertained  by  the  ordinary  rules  of  construction.1 
A  so-called  contract  for  grading,  which  is  not  to  take  effect  until 
the  contractor  has  examined  the  material  and  determined  that  it 
complies  with  the  representations  of  the  adversary  party,  and  has 
notified  a  specified  agent  of  the  adversary  party  of  his  acceptance, 
is  at  least  an  offer  which  may  be  turned  into  a  contract  by  accept- 
ance before  revocation.2  If  the  offer  is  made  for  preparing  de- 
signs  and  advertising  matter,  subject  to  the  approval  of  the  adver- 
sary party,  such  approval  to  constitute  an  order,  no  contract  is 
made  until  such  order  is  approved.8  A  clause  in  a  contract  for 
drilling  a  well  that  the  driller  "agrees  that  if  a  second  well  is 
drilled,  to  do  said  work  and  furnish  everything  for"  a  certain  price 
per  foot,  is  a  mere  offer  which  does  not  become  a  contract  until  it 
is  accepted  by  the  adversary  party.4  If  the  prospective  vendee 
gives  his  note  to  the  vendor  and  the  vendor  executes  a  deed  for  the 
realty  to  be  sold,  and  deposits  such  deed  in  the  bank  to  be  delivered 
on  payment  of  the  note,  such  transaction  is  a  contract  and  not  an 
option.1  Whether  a  given  transaction  amounts  to  an  executory 
contract  of  sale,  or  to  making  an  offer  for  value  which  is  irrevo- 
cable, but  which  does  not  amount  to  a  contract  of  sale,  depends 
upon  the  intention  of  the  parties  as  evidenced  by  their  language 
and  by  the  surrounding  circumstances.  An  order  for  the  purchase 
of  goods  given  by  the  purchaser  and  signed  by  the  seller's  agent, 
which,  by  its  terms,  is  subject  to  the  acceptance  and  approval  o( 
the  seller,  is  not  a  contract,  and  if  the  seller  does  not  accept  such 

4Leszynsky  v.  Meyer  (Cal.),  53  Pac.  2  Lamoreaux  v.  Phelan,  89  Neb.  47, 

703;  Benton  v.  Springfield  Y.  M.  C.  A.,  130  N.  W.  988. 

170  Mass.  534,   64  Am.   St.  Rep.  320,  3  American   Fine  Art   Co.  v.   Simon, 

49  N.  E.  928.  140  Fed.  529. 

ILarrabee  v.  Bjorkman,  79  Or.  467,  4Kernan  v.  Carter  (Ky.),  104  S.  W. 

155  Pac.  974.  308. 

f  See  ch.  LXIII.  I  Bonanza  Mining  &  Smelter  Co.  v. 

Ware,  78  Ark.  306,  95  S.  W.  765. 
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order  he  incurs  no  liability  thereon.0  Such  order  may  be  revoked 
by  A  at  any  time  before  B  accepts  it.7  A  so-called  contract  which 
is  entered  into  between  A  and  B's  agent  X,  which,  by  its  terms,  is 
not  binding  upon  B  until  accepted  by  him,  is  in  the  meantime  a 
mere  offer  on  the  part  of  A.8  Although  it  is  called  a  "contract"  it  may 
be  revoked  by  A  before  acceptance  by  B.8  The  fact  that  the  offeree 
has  acted  in  reliance  on  the  offer  does  not  prevent  the  offeror  from  re- 
voking the  offer.10  After  B  has  shipped  goods  in  accordance  with  A's 


•  Huber  Mfg.  Co.  v.  Wagner,  167  Ind. 
98,  78  N.  E.  329. 

7  Arkansas.  Merchants'  Exch.  Co.  v. 
Sanders,  74  Ark.  16,  84  S.  W.  786; 
Outcault  Advertising  Co.  v.  Young 
Hardware  Co.,  110  Ark.  123,  161  S. 
W.  142. 

Georgia.  Howell  v  Maine,  127  Ga. 
674,  56  S.  E.  771. 

Kansas.  Northwest  Thresher  Co.  v. 
Lesueur,  75  Kan.  150,  88  Pac.  541; 
Bauman  v.  McManus,  75  Kan.  106,  10 
L.  R.  A.   (N.S.)   1138,  89  Pac.  15. 

Kentucky.  L.  A.  Becker  Co.  v.  Alvey 
(Ky.),  86  S.  W.  974. 

Wisconsin.  L.  J.  Mueller  Furnace 
Co.  v.  Meiklejohn,  121  Wis.  605,  99 
K.  W.  332. 

•  United  States.  Baird  v.  Pratt,  148 
Fed.  825,  78  C.  C.  A.  515. 

Alabama.  Gould  v.  Cates  Chair  Co., 
147  Ala.  629,  41  So.  675. 

Arkansas.  J.  C.  Lysle  Milling  Co.  v. 
Rumph,  —  Ark.  — ,  203  S.  W.  850. 

Georgia.  Howell  v.  Maine,  127  Ga. 
574,  56  S.  E.  771. 

Illinois.  Gregg  v.  Wooliscraft,  52 
III.  App.  214;  Martin  v.  Wilms,  61  111. 
App.  108. 

Indiana.  Whitman  Agricultural  Co. 
t.  Hornbrook,  24  Ind.  App.  255,  55  N. 
E.  502. 

Iowa.  Thompson  Mfg.  Co.  v.  Per- 
kins, 97  la.  607,  66  N.  W.  874;  Har- 
grove v.  Crawford,  159  la.  522,  141 
N.  W.  423. 

Kentucky.  L.  A.  Becker  Co.  v.  Alvey 
(Ky.),  86  S.  W.  974. 

Nebraska.      Robinson    v.    Ralph,    74 


Neb.  55,  103  N.  W.  1044;  Northwestern 
Thresher  Co.  v.  Kubicek,  82  Neb.  485, 
118  N.  W.  94. 

South  Dakota.  A.  A.  Cooper  Wagon 
&  Buggy  Co.  v.  Stedronsky  Bros.  Co., 
24  S.  D.  381,  123  N.  W.  846;  Thomas 
Mfg.  Co.  v.  Lyons,  29  S.  D.  600,  137 
N.  W.  340. 

•  Arkansas.  Merchants'  Exchange 
Co.  v.  Sanders,  74  Ark.  16,  84  S.  W. 
786. 

Georgia.  Barnes  Cycle  Co.  v.  Scho- 
field,  111  Ga.  880,  36  S.  E.  965;  Howell 
v.  Maine,  127  Ga.  574,  56  S.  E.  771. 

Iowa.  McCormick,  etc.,  Machine  Co. 
v.  Richardson,  89  la.  525,  56  N.  W. 
682. 

Kansas.  Northwest  Thresher  Co.  v. 
Lesueur,  75  Kan.  150,  88  Pac.  541: 
Bauman  v.  McManus,  75  Kan.  106,  10 
L.  R.  A.   (N.S.)    1138,  89  Pac.  15. 

Michigan.  Bronson  v.  Herbert,  95 
Mich.  478,  55  N.  W.  359. 

Minnesota.  Reid  v.  Wagon  Co.,  79 
Minn.  369,  82  N.  W.  672. 

M  District  of  Columbia.  Curtis  v. 
Register  Co.,  38  D.  C.  App.  115. 

Kentucky.  Rehm-Zeiher  Co.  v.  F.  G. 
Walker  Co.,  156  Ky.  6,  49  L.  R.  A. 
(N.S.)   694,  160  S.  W.  777. 

Minnesota.  Stensgaard  v.  Smith,  43 
Minn.  11,  44  N.  W.  669. 

Mississippi.  Kolb  v.  J.  E.  Bennett 
Land  Co.,  74  Miss.  567,  21  So.  233. 

New  York.  White  v.  Corlies,  46  N. 
Y.  467. 

Pennsylvania.  Bosshardt  &  Wilson 
Co.  v.  Crescent  Oil  Co.,  171  Pa.  St.  109, 
32  Atl.  1120. 
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offer,  and  has  notified  A,  the  contract  is  complete.11    In  contracts  of 
guaranty,  a  written  communication  by  A  to  B  agreeing  to  guaran- 
tee X's  debt  to  B,  may  be  an  acceptance  of  a  proposition  by  B  to 
A  to  lend  money  to  X  if  A  will  guarantee  it;  and  in  such  case  A's 
acceptance  completes  the  contract,  and  B  may  hold  A  on  such  con- 
tract, the  other  elements,  of  a  valid  contract  being  present,  without 
acceptance  by  B.12    On  the  other  hand,  it  may  be  an  offer  by  A  to 
B  to  induce  B  to  make  the  loan  to  X.    In  such  case,  B  must  accept 
the  offer  to  hold  A.    A's  loan  to  X  without  such  acceptance  is  not 
sufficient.13    A  bid  at  the  ordinary  auction  is  an  offer,  not  an  ac- 
ceptance ;  and  accordingly  it  may  be  withdrawn  before  the  property 
is  knocked  down  to  the  bidder.14     Under  the  Roman-Dutch  law 
of   Guiana,   an   auction   sale   in   which   the   auctioneer   calls   for 
bids  which  he  hopes  will  be  increased  as  bidding  continues,  does 
not  amount  to  a  contract  until  the  bid  has  been  accepted  by  the 
auctioneer.    The  highest  bidder  can  not  compel  the  vendor  to  con- 
vey the  property  unless  his  bid  is  accepted.11    A's  appointment  of 


11  Burwell  &  Dunn  Co.  v.  Chapman, 
59  S.  Car.  681,  38  S.  E.  222;  Embree- 
McLean  Carriage  Co.  v.  Lusk,  11  Tex. 
Civ.  App.  493,  33  S.  W.  164. 

12  United  States.  Davis  Sewing  Ma- 
chine Co.  v.  Richards,  115  U.  S.  524, 
29  L.  ed.  480;  Davis  v.  Wells,  104  U. 
S.  159,  26  L.  ed.  686. 

Illinois.    Cook  v.  Orne,  37  111.  186. 

Iowa.  German  Savings  Bank  v. 
Roofing  Co.,  112  la.  184,  84  Am.  St. 
Rep.  335,  51  L.  R.  A.  758,  83  N.  W. 
960. 

Massachusetts.  Lennox  v.  Murphy, 
171  Mass.  370,  50  N.  E.  644;  Bishop 
v.  Eaton,  161  Mass.  496,  42  Am.  St 
Rep.  437,  37  N.  E.  665. 

New  Hampshire.  Beehe  v.  Dudley, 
26  N.  H.  249,  59  Am.  Dec.  341. 

1>  Delaware.  Farmers'  Bank  v.  Tat- 
nail,  7  Houst.  (Del.)  287. 

Iowa.  German  Savings  Bank  v. 
Roofing  Co.,  112  la.  184,  84  Am.  St. 
Rep.  335,  51  L.  R.  A.  758,  83  N.  W. 
960. 

Kentucky.  Gano  v.  Bank,  103  Ky. 
508,  82  Am.  St.  Rep.  596,  45  S.  W.  519; 
Thompson  v.  Glover,  78  Ky.  193,  39 
Am.  Rep.  220;   Lowe  v.  Beckwith,  53 


Ky.    (14  B.  Mon.)    184,  58  Am.  Dec. 
659;   Kincheloe  v.  Holmes,  46  Ky.   (7 

B.  Mon.)  5,  45  Am.  Dec.  41. 
Michigan.     De  Cremer  v.  Anderson, 

113  Mich.  578,  71  N.  W.  1090. 

Pennsylvania.  Acme  Mfg.  Co.  v. 
Reed,  197  Pa.  St.  359,  80  Am.  St.  Rep. 
832,  47  Atl.  205. 

"A  contract  of  guaranty,  like  every 
other  contract,  can  only  be  made  by  the 
mutual  assent  of  the  parties.  If  the 
guaranty  is  signed  by  the  guarantor 
without  any  previous  request  of  the 
other  party,  and  in  his  absence,  for 
no  consideration  moving  between  them, 
except  future  advances  to  be  made  to 
the  principal  debtor,  the  guaranty  is, 
in  legal  effect,  an  offer  or  proposal  on 
the  part  of  the  guarantor,  needing  an 
acceptance  by  the  other  party  to  corn* 
plete  the  contract":  Davis  Sewing  Ma- 
chine Co.  v.  Richards,  116  U.  S.  584, 
29  L.  ed.  480  [quoted  in  German  Sav- 
ings Bank  v.  Roofing  Co.,  112  la.  184, 
84  Am.  St.  Rep.  335,  51  L.  R.  A.  758, 
83  N.  W.  960]. 

M  See  1 120. 

II  Demerara  Turf  Club  v.  Wight^  A. 

C.  (1918)  005. 
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B  as  A's  exclusive  agent  to  sell  A's  land  at  a  certain  price  during 
a  certain  time  is  not  an  option  to  B  to  buy  such  land.18 

It  has  been  said  that  in  case  of  doubt,  a  transaction  is  to  be 
construed  as  an  executory  contract  rather  than  as  an  option.17  If 
the  money  which  is  paid  to  the  offeror  is  to  be  part  of  the  purchase 
price,  and  if  the  offeree  promises  to  pay  the  rest  of  the  purchase 
price,  the  transaction  is  prima  facie  to  be  regarded  as  an  executory 
contract  of  sale  rather  than  as  an  option.18  If  a  transaction, 
whereby  a  vendor  agrees  to  convey  and  the  vendee  agrees  to  pay, 
contains  a  provision  to  the  effect  that  if  the  vendee  fails  to  make 
the  subsequent  payments,  the  first  payment  shall  be  retained  by 
the  vendor  as  liquidated  damages,  the  courts  have  disagreed  as  to 
its  legal  effect;  it  being  held  in  some  jurisdictions  that  such  trans- 
action is  an  option  or  offer  for  value,19  and  in  other  jurisdictions, 
that  it  is  an  executory  contract.20  This  question  is  usually  presented 
not  between  the  parties  to  the  transaction,  but  in  an  action  by  a 
real  estate  agent  against  the  vendor  to  recover  a  commission  for 
making  such  contract.  If  the  contract  provides  that  one  party 
may  at  his  option  end  the  contract  if  the  other  party  fails  to  per- 
form, it  is  not  regarded  as  an  offer  for  value.21  If  it  is  doubtful 
whether  a  certain  instrument  is  an  offer  or  a  contract,  the  fact  that 
the  parties  thereto  have  always  regarded  it  as  an  option,  should  be 
decisive.22  Many  other  illustrations  of  the  distinction  between  an 
offer  and  a  contract  have  been  considered  elsewhere.23  The  same 
instrument  may  give  an  option  to  buy  at  a  certain  price  and  pro- 
vide that  if  the  adversary  party  shall  find  a  purchaser  to  whom  he 
wishes  to  have  the  land  conveyed,  he  shall  receive  as  compensation 
the  amount  for  which  such  property  is  sold,  in  excess  of  a  specified 
sum.21 

If  an  offer  has  been  accepted  and  it  contains  all  the  elements 
necessary  to  a  binding  contract,  the  fact  that  it  purports  to  be  an 


It  Faraday  Coal  &  Coke  Co.  v.  Owens 
(Ky.),  80  S.  W.  1171. 

ttAbel  v.  Gill,  95  Neb.  279,  146  N. 
W.  637  [opinion  modified  and  motion 
for  rehearing  overruled,  95  Neb.  279  at 
285, 147  N.  W.  686] ;  Dillinger  v.  Ogden, 
244  Pa.  St.  20,  90  Atl.  446.  See  also, 
Solomon  v.  Shewitz,  185  Mich.  620,  152 
N.  W.  196. 

It  Williams  v.  Renza,  4  Alaska  154; 
Solomon  v.  Shewitz,  185  Mich.  620, 
152  N.  W.  196. 


«  Scott  v.  Merrill's  Estate,  74  Or. 
568,  146  Pac.  99. 

20  Davis  v.  Roseberry,  95  Kan.  411, 
148  Pac.  629;  Gilder  v.  Davis,  137  N. 
Y.  504,  20  L.  R.  A.  398,  33  N.  E.  599. 

21  Berry  v.  Humphreys,  76  W.  Va. 
668,  86  S.  E.  568. 

BStandiford  v.  Thompson,  135  Fed. 
991,  68  C.  C.  A.  425. 

23  See  §5  118  et  seq. 

24  Carter  v.  Love,  206  IU.  31%  96 
N.  E.  85. 
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4 'order,"  does  not  prevent  it  from  taking  effect  as  a  contract28  If 
the  written  order  is  an  acceptance  of  a  prior  offer,  the  contract  is 
complete.21 

§198.  Contracts  by  correspondence— Commnnication  of  offer. 

If  the  offeror  and  the  offeree  are  not  in  personal  communication, 
the  mail  and  the  telegraph  are  the  practicable  methods  of  com- 
munication; and  the  courts  have  had  no  hesitation  in  recognizing 
the  validity  of  simple  contracts  thus  made.1  The  difficulty  has  been 
in  determining  the  time  at  which  the  various  acts  in  a  contract  by 
mail  or  by  telegraph  were  to  be  regarded  as  taking  effect.  An 
offer  is  regarded  as  taking  effect  from  the  time  that  it  is  received 
and  not  from  the  time  that  it  is  mailed.2  An  acceptance,  mailed 
after  the  offer  has  been  mailed  and  before  it  has  been  received,  is 
inoperative.3  This  is  merely  a  literal  application  of  the  rule  that 
an  offer,  in  order  to  be  operative,  must  be  communicated.4 

§199.  Contracts  by  correspondence — Communication  of  accept- 
ance.  Acceptance,  on  the  other  hand,  by  the  great  weight  of 
modern  authority,  is  regarded  as  operative,  if  made  by  mail  tor 
telegraph,  from  the  moment  that  its  transmission  begins,  provided 
that  such  transmission  is  made  in  due  form,  that  the  terms  of  the 
offer  or  the  circum&tances  under  which  the  offer  is  made,  show 
fairly  that  the  offeror  contemplated  acceptance  by  mail  or  tele- 
graph ;  that  the  offer  does  not  itself  fix  the  time  at  which  accept- 
ance by  mail  or  telegraph  is  to  take  effect;  and  that  the  offer  is 
one  which  does  not  fix  the  time  for  which  it  is  to  remain  open,  and 
therefore  by  implication  of  law  such  offer  must  be  accepted  in  a 
reasonable  time.1    This  rule  was  first  laid  down  in  a  case  in  which 


MBaird  BroB.  v.  Pratt,  6  Ind.  Ter. 
38,  89  S.  W.  648;  Burroughs  Adding 
Mach.  Co.  v.  Proprietors  of  Mt.  Auburn 
Cemetery,  217  Mass.  378,  104  N.  E.  744. 

*•  Burroughs  Adding  Machine  Co.  v. 
Proprietors  of  Mt.  Auburn  Cemetery, 
217  Mass.  378,  !04  N.  E.  744. 

1  See  §§  150  et  seq.;  and  ch.  LXTTT. 

JTinn  v.  Hoffman,  29  L.  T.  (N.S.) 
271 ;  Sherwin  v.  National  Cash  Register 
Co.,  5  Colo.  App.  162,  38  Pac.  392. 

STinn  v.  Hoffman,  29  L.  T.  (N.S.) 
271. 

«  See  §109. 


1  England.  Adams  v.  Lindsell,  1 
Barn.  &  Aid.  681 ;  Potter  v.  Sanders,  6 
Hare  1:  In  re  Imperial  Land  Co.  7 
L.  R.  Ch.  App.  587;  Household  Fire  ft 
Carriage  Accident  Ins.  Co.  ▼.  Grant,  L. 
R.  4  Exeh.  Div.  216;  Henthorn  ▼. 
Eraser  (1892),  2  Ch.  27. 

* 

United  States.  Minnesota  Linseed  Oil 
Co.  v.  White  Lead  Co.,  4  Dill.  431 ;  Tay- 
loe  v.  Ins.  Co.,  50  U.  S.  (9  How.)  390, 13 
L.  ed.  187;  Patrick  v.  Bowman,  149  U. 
S.  411,  37  L.  ed.  790;  Garettson  v.  Bank, 
47  Fed.  867;  Phenix  Insurance  Co.  ▼. 
Schultz,  80  Fed.  337,  25  O.  O.  A.  453 
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A  had  made  an  offer  to  B  to  sell  certain  property  and  A  had  sub- 
sequently sold  such  property  to  X  without  notifying  B  of  such  sale. 
B's  ietter  of  acceptance  was  mailed  to  A  before  A  made  such  sale 
to  X,  and  it  was  received  by  A  after  A  had  made  such  sale.  Under 
the  present  theory  that  a  revocation  is  inoperative  until  it  is  com- 


[citing  Adams  v.  Lindsell,  1  Barn.  & 
Aid.  681;  Tayloe  v.  Ins.  Co.,  50  U.  S. 
(9  How.)  390,  13  L.  ed.  187;  Trevor 
v/  Wood,  30  N.  Y.  307];  Andrews  v. 
Schreiber,  93  Fed.  367 ;  Weld  v.  Victory 
Mfg.  Co.,  205  Fed.  770. 

Alabama.  Linn  v.  McLean,  80  Ala. 
360. 

Arkansas.  Kempner  v.  Cohn,  47 
Ark.  519,  58  Am.  Rep.  775,  1  S.  W. 
869;  Porter  v.  Gossell,  112  Ark.  380, 
166  S.  W.  533. 

Connecticut.  Mercer  Electric  Mfg. 
Co.  v.  Connecticut  Electric  Mfg.  Co., 
87  Conn.  691,  89  Atl.  009. 

Georgia.    Levy  v.  Cohen,  4  Ga.  1. 
•iowa.    Ferrier  v.  Storer,  63  la.  484, 
50  Am.  Rep.  752,  19  N.  W.  288;  Hunt 
T.  Higman,  70  la.  406,  30  N.  W.  769. 

Kentucky.  Chiles  v.  Nelson,  37  Ky. 
(7  Dana)  281;  Postal  Telegraph-Cable 
Co.  v.  Louisville  Cotton  Seed  Oil  Co., 
140  Ky.  506,  131  S.  W.  277;  Shaw  v. 
Ingram-Day  Lumber  Co.,  152  Ky.  329, 
153  S.  W.  431. 

Maryland.  Wheat  v.  Cross.  31  Md. 
99,  1  Am.  Rep.  28. 

Mississippi.  Couret  v.  Conner,  118 
Miss.  374,  79  So.  230. 

Missouri.  Lungstrass  v.  Ins.  Co.,  48 
Mo.  201,  8  Am.  Rep.  100. 

Hew  Hampshire.  Busher  v.  New 
York  Life  Ins.  Co-.,  72  N.  H.  551,  58 
Atl.  41. 

Hew  Jersey.  Northampton,  etc.,  Co. 
▼.  Tuttle,  40  N.  J.  L.  476. 

Hew  York.  Mactier  v.  Frith,  6  Wend. 
103,  21  Am.  Dec.  262;  Vassar  v.  Camp, 
11  N.  Y.  441 ;  Trevor  v.  Wood,  36  N. 
Y.  307,  93  Am.  Dec.  511;  Sanders  v. 
Fruit  Co.,  144  N.  Y.  209,  43  Am.  St. 
Rep.  757,  29  L.  R.  A.  431,  39  N.  E.  75; 
Watson  v.  Russell,  149  N.  Y.  388,  44 
N.  E.  161. 


North  Dakota.  Reeves  v.  Bruening, 
13  N.  D.  157,  100  N.  W.  241. 

Oklahoma.  Farmers'  Produce  Com- 
pany v.  Schreiner,  48  Okla.  488,  L.  R.  A. 
1916A,  1297  [sub  nomine:  Farmers' 
Produce  Co.  v.  McAlester  Storage  & 
Commission  Co.,  150  Pac.  483]. 

Oregon.  Williams  v.  Burdick,  63  Or. 
41,  125  Pac.  844  [rehearing  denied, 
63  Or.  41  at  49,  126  Pac.  6031. 

Rhode  Island.  Perry  v.  Iron  Co.,  15 
R.  I.  380,  2  Am.  St.  Rep.  902,  5  Atl. 
632. 

Texas.  Blake  v.  Ins.  Co.,  67  Tex. 
160,  60  Am.  Rep.  15,  2  S.  W.  368; 
Scottish-American  Mortgage  Co.  v. 
Davis  (Tex.  Civ.  App.),  72  S.  W.  217; 
Kenedy  Mercantile  Co.  v.  Western 
Union  Telegraph  Co.  (Tex.  Civ.  App.), 
167  S.  W.  1094. 

Vermont.  Hartford,  etc.,  Co.  v. 
Lasher,  etc.,  Co.,  66  Vt.  439,  44  Am. 
St.  Rep.  859,  29  Atl.  629. 

Washington.  Malloy  v.  Drumheller, 
68  Wash.  106,  122  Paa.  1005. 

West  Virginia.  Campbell  v.  Beard, 
57  W.  Va.  501,  50  S.  E.  747;  Cobb 
v.  Dunlevie,  63  W.  Va.  398,  60  S.  E. 
384. 

Wisconsin.  Washburn  v.  Fletcher, 
42  Wis.  152. 

On  the  question  of  correspondence 
contracts  including  the  telegraph  and 
the  telephone,  see  On  Contracts  by  Cor- 
respondence in  Private  International 
Law,  by  A.  Hindenburg,  9  Judicial 
Review,  161,  291;  Contracts  by  Letter, 
by  L.  C.  Innes,  9  Law  Quarterly  Re- 
view, 316;  Formation  of  Contract 
Inter  Absentes,  by  Clarence  D.  Ashley, 
2  Columbia  Law  Review,  1;  Contracts 
by  Letter,  In  re  Imperial  Land  Co.  of 
Marseilles,  Harris's  Case,  L.  R.  7  Ch. 
587   (1872),  7  American  Law  Review, 
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municated  to  the  offeree,2  it  would  make  no  practical  difference 
whether  such  contract  were  completed  when  the  letter  was  mailed 
or  when  it  was  received;  since  the  letter  of  acceptance  was  not 
delayed  in  transmission,  and  since  no  notice  of  revocation  was 
given.  The  court,  however,  seemed  to  assume  that  notice  of  revo- 
cation need  not  be  given;  and  accordingly  in  order  to  find  that  a 
contract  had  been  made  it  seemed  necessary  to  decide  whether  the 
contract  was  made  when  the  letter  of  acceptance  was  mailed  or 
when  it  was  received.  Under  these  circumstances  the  court  upheld 
the  contract  by  referring  the  date  of  the  contract  to  the  time  of 
mailing  the  letter  of  acceptance.1  In  some  of  the  earlier  cases  it 
has  been  held  that  the  contract  was  not  made  until  the  letter  or 
telegram  of  acceptance  was  received.4  As  a  result,  an  offer  was 
held  to  be  revoked  by  a  letter  of  revocation  which  was  received  by 
the  offeree  after  he  had  mailed  his  acceptance,  but  before  the 
offeror  had  received  it.1  However,  the  English  law  has  been  settled 
in  accordance  with  the  rule  in  Adams  v.  Lindsell,1  and  the  later 
Massachusetts  cases  have  ignored  the  earlier  Massachusetts  rule 
and  have  come  into  harmony  with  the  great  weight  of  authority.1 


433;  Correspondence,  Contracts  by 
Letter,  8  American  Law  Review,  182; 
Contracts  Concluded  by  Correspondence, 
by  M.  A.  Hindenburg,  32  American 
Law  Review,  339;  The  Law  and  the 
Telephone,  by  William  A.  Hough,  50 
American  Law  Review,  425;  The  Law 
Applicable  to  Contracts  by  Telegraph, 
14  American  Law  Register  (N.S.)  401; 
Telegraphs  and  Telegrams,  4  American 
Law  Register   (N.S.)    193. 

2  See  §  133. 

3  Adams  v.  Lindsell,  1  Barn.  &  Aid. 
681. 

4Beaubien,  etc.,  Co.  v.  Robertson, 
18  Queb.  L.  R.  (Sup.)  429;  McCullough 
v.  Ins.  Co.,  18  Mass.  (1  Pick.)  278; 
Thayer  v.  Ins.  Co.,  27  Mass.  (10  Pick.) 
326. 

BMcCulloch  v.  Eagle  Ins.  Co.,  18 
Mass.  (1  Pick.)  278.  "It  is  contended 
by  the  plaintiff  that  the  bargain  was 
complete  at  the  moment  he  wrote  and 
put  into  the  mail  his  letter  signifying 
his  acceptance  of  the  terms  offered;  by 
the  defendants,  that  the  treaty  was  open 


until  they  should  have  received  that 
letter,  and  that  in  the  meantime  they 
had  a  right  to  withdraw  that  offer. 
We  adopt  the  latter  opinion  as  the 
most  reasonable":  McCulloch  v.  Eagle 
Ins.  Co.,  18  Mass.   (1  Pick.)   278,  281. 

tDunlop  v.  Higgins,  1  H.  L.  Cas. 
381;  Household  Fire  and  Carriage 
Accident  Insurance  Co.  v.  Grant,  L.  R. 
4  Exch.  Div.  216;  Henthorn  v.  Fraser 
(1892),  2  Ch.  27;  Bruner  ▼.  Moore 
(1904),  1  Ch.  305. 

7  Bishop  v.  Eaton,  161  Mass.  496, 
42  Am.  St.  Rep.  437,  37  N.  E.  665; 
Brauer  v.  Shaw,  168  Mass.  198,  60 
Am.  St.  Rep.  387,  46  N.  E.  617.  "The 
offer  must  be  made  before  the  accept- 
ance, and  it  does  not  matter  whether 
it  is  made  a  longer  or  a  shorter  time 
before,  if  by  its  express  or  implied 
terms  it  is  outstanding  at  the  time  of 
its  acceptance.  Whether  much  or  little 
time  has  intervened,  it  reaches  forward 
to  the  moment  of  the  acceptance,  and 
speaks  then.  It  would  be  monstrous 
to   allow   an   inconsistent   act   of   the 
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Whether  we  regard  this  rule  as  a  wise  one  or  not,  it  must  now  be 
regarded  as  firmly  settled,  subject  to  the  limitation  set  forth  in 
this  section.  If  a  loss  occurs  after  the  policy  is  mailed  to  the  in- 
sured and  before  it  is  received,  the  insurer  is  liable  upon  the  policy 
since  it  took  effect  when  it  was  mailed.1 

§  200.  Contracts  by  correspondence — Practical  results  of  rule — 
Loss  of  letter  of  acceptance  in  mails.  The  chief  classes  of  cases  in 
which  the  question  as  to  the  time  at  which  a  letter  of  acceptance 
becomes  operative,  becomes  important,  are  as  follows:  Where  the 
letter  of  acceptance  is  lost,  and  the  question  arises  as  to  whether 
the  party  offering  is  bound,  the  weight  of  authority  is  that  he  is 
bound,  though  he  had  no  actual  knowledge  of  the  acceptance,  if  a 
letter  was  a  proper  means  of  communication.1  The  same  rule 
applies  where  a  notice  which  may  be  given  by  mail  is  lost  in  the 
mail  after  being  mailed  in  due  form.2 


offerer,  not  known  or  brought  to  the 
notice  of  the  offeree,  to  affect  the  mak- 
ing of  the  contract;,  for  instance  a 
sale  by  an  agent  elsewhere  one  minute 
after  the  principal  personally  has 
offered  goods  which  are  accepted  within 
five  minutes  by  the  person  to  whom  he 
is  speaking.  The  principle  is  the  same 
when  the  time  is  longer  and  the  act 
relied  on  a  step  looking  to  but  not 
giving  notice.  The  contrary  sugges- 
tion by  Wilde,  J.,  in  McCulloch  v. 
Eagle  Ins.  Co.,  18  Mass.  (1  Pick.)  278, 
279,  is  not  adopted  as  a  ground  of 
decision,  and  the  view  which  we  take 
is  that  taken  by  the  Supreme  Court 
of  the  United  States,  and  is  now  the 
settled  law  of  England":  Brauer  v. 
Shaw,  168  Mass.  108,  200,  60  Am.  St. 
Rep.  387,  46  N.  E.  617  (citing  many 
recent  cases). 

•  Travelers'  Fire  Insurance  Co.  v. 
Globe  Soap  Co.,  85  Ark.  169,  122  Am. 
St.  Rep.  22,  107  S.  W.  386;  Dupriest  v. 
American  Central  Life  Ins.  Co.,  97 
Ark.  229,  133  S.  W.  826. 

If  the  policy  is  mailed  to  the  agent 
of  the  insurance  company  it  does  not 


take  effect  on  mailing:  Busher  v.  New 
York  Life  Ins.  Co.,  72  N.  H.  651,  58 
Atl.  41. 

1  England.  Household  Fire  and  Car- 
riage Accident  Ins.  Co.  v.  Grant,  4 
Exch.  Div.  216. 

Connecticut.  Mercer  Electric  Mfg. 
Co.  v.  Connecticut  Electric  Mfg.  Co., 
87  Conn.  691,  89  Atl.  909. 

Iowa.  Hunt  v.  Higman,  70  la.  406, 
30  N.  W.  769. 

Kentucky.  Carter  v.  Hibbard  (Ky.)f 
83  S.  W.  112,  26  Ky.  Law  Rep.  1033. 

Massachusetts.  Bishop  v.  Eaton,  161 
Mass.  496,  42  Am.  St.  Rep.  437,  37 
N.  E.  665. 

New  Jersey.  Commercial  Insurance 
Co.  v.  Hallock,  27  N.  J.  L.  645,  72  Am. 
Dec.  379. 

New  York.  Vassar  v.  Camp,  UN. 
Y.  441;  Howard  v.  Daly,  61  N.  Y. 
362,  19  Am.  Rep.  285. 

ZSaunderson  v.  Judge,  2  H.  Bl.  509; 
Lambert  v.  Ohiselin,  50  U.  8.  (9  How.) 
552,  13  L.  ed.  254;  Shelburne  Falls 
National  Bank  v.  Townsley,  102  Mass. 
177,  3  Am.  Rep.  445;  Walker  v.  Stetson, 
14  O.  S.  89,  84  Am.  Dee.  362. 


§203 


Page  on  Contracts 


300 


§201.  Delay  of  acceptance  in  mails.  If  the  letter  of  accept- 
ance is  delayed  in  the  mail  so  that  the  offer  would  have  lapsed  if 
the  contract  had  dated  from  the  receipt  of  the  acceptance,  such 
acceptance  is  sufficient  if  it  was  duly  mailed  before  the  offer  lapsed.1 
So  a  notice  which  may  be  sent  by  mail  is  sufficient  if  it  is  mailed 
duly  and  in  time,  although  it  is  delayed  in  transmission.2 

§  202.  Revocation  of  offer  after  acceptance  mailed.  If  offeror 
attempts  to  revoke  the  offer  by  sending  a  later  letter  or  telegram, 
or  by  giving  notice  of  revocation  in  some  other  way,  and  such 
notice  reaches  the  offeree  after  the  letter  of  acceptance  has  been 
mailed  and  before  it  is  received,  such  attempted  revocation  is  of 
no  effect.1  Thus  an  offer  was  made  by  telegraph,  subject  to l  *  prompt 
reply/ '  It  was  accepted  by  telegraph  twelve  minutes  after  receipt, 
which  telegram  was  not  delivered  for  an  hour.  After  the  telegram 
of  acceptance  was  sent  and  before  it  was  delivered,  a  telegram  was 
sent  revoking  the  offer.    The  contract  was  held  to  be  binding.2 

§  203.  Revocation  of  acceptance  after  mailing.  It  would  follow 
logically  that  the  party  who  has  mailed  an  acceptance  can  not 
revoke  such  acceptance  by  any  communication  which  is  transmitted 
after  such  acceptance,  even  if  it  is  received  by  the  offeror  before 
such  acceptance  is  received ; 1  and  on  the  same  principle  the  party 
who  has  accepted  can  not,  by  a  subsequent  communication,  modify 
the  terms  of  the  agreement  thus  made.2  Except  in  obiter,  authority 
on  this  point  seems  to  be  scanty ;  'but  if  the  contract  consists  in 


1  Dunlop  v.  Higgins,  1  H.  L.  Cas.  381. 

2  Woodcock  v.  Houldsworth,  16  M.  & 
W.  124;  Dickins  y.  Beal,  35  U.  S.  (10 
Pet.)  572,  9  L.  ed.  538;  Jones  v.  War- 
dell,  6  Watts.  &  S.  (Pa.)  309. 

1  Scotland.  Thompson  v.  James,  18 
Dunlop  1. 

England.  Henthorn  v.  Eraser  ( 1 892 ) , 
2  Ch.  27. 

United  States.  Patrick  v.  Bowman, 
149  U.  S.  411,  37  L.  ed.  790;  Weld  v. 
Victory  Mfg.  Co.,  205  Fed.  770. 

Arkansas.  Kemper  v.  Cohn,  47  Ark. 
519,  58  Am.  Rep.  775,  1  S.  W.  869. 

Iowa.  Moore  v.  Pierson,  6  Ta.  279, 
71  Am.  Dec.  409. 

Maryland.    Hand  v.  Marble  Co..  88 


Md.  226,  40  Atl.  899  [citing  Tayloe  v. 
Ins.  Co.,  50  U.  S.  (9  How.)  390,  13  L. 
ed.  187], 

Massachusetts.  Brauer  v.  Shaw,  168 
Mass.  198,  60  Am.  St.  Rep.  387,  46 
N.  E.  617. 

North  Dakota.  Reeves  v.  Bruening, 
13  N.  D.  157,  100  N.  W.  241. 

2  Brauer  v.  Shaw,  168  Mass.  198, 
60  Am.  St.  Rep.  387  46  N.  E.  617. 

1  Farmers9  Produce  Company  v. 
Scnreiner,  48  Okla.  488,  L.  R.  A.  1916A, 
1297  [sub  nomine:  Farmers9  Produce 
Co.  v.  McAlester  Storage  k  Commis- 
sion Co.,  150  Pac.  483]. 

2  Gartner  v.  Hand,  86  Ga.  558,  12 
S.  E.  878. 
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mutual  promises  it  must  bind  both  parties  or  neither,3  and  if  the 
courts  holds  that  the  contract  is  completed  as  soon  as  the  accept- 
ance is  mailed,  so  as  to  bind  the  offeror,  who  does  not  know  that  it 
has  been  mailed,  it  is  clear  that  the  contract  should  be  complete  so 
as  to  bind  the  offeree  who  knows  that  the  acceptance  has  been 
mailed. 

§204.  Lapse  after  mailing  acceptance.  If  the  party  making 
the  offer  dies  before  the  letter  of  acceptance  is  received,  but  after 
it  is  mailed,  the  offer  does  not  lapse,  since  it  has  already  been 
turned  into  an  agreement  by  acceptance.1  The  rule  is  the.  same 
where  the  party  accepting  the  offer  dies  after  his  letter  of  accept- 
ance is  mailed.2 

§205.  Breach,  etc.,  after  mailing  acceptance.  If  facts  occur 
while  the  letter  is  in  the  mail,  which  would  amount  to  performance, 
breach,  and  the  like,  if  a  contract  had  been  made,  such  facts  give 
a  right  of  action  if  mailing  the  acceptance  was  a  proper  method  of 
communication  within  the  contemplation  of  the  offeror.1  So  an 
insurance  policy  which  is  not  to  be  in  effect  until  " delivery* '  takes 
effect  when  it  is  mailed  to  the  insured,  properly  addressed,  postage 
prepaid.2 

§206.  Contracts  by  correspondence — Specific  provision  as  to 
method  of  acceptance.  If  the  party  making  the  offer  wishes  to 
avoid  the  application  of  these  rules,  he  can  do  so  by  prescribing 
that  only  the  receipt  of  the  letter  or  telegram  of  acceptance  shall 
constitute  a  proper  acceptance.  Thus  where  A  offered  by  letter, 
and  required  a  prompt  answer  by  telegraph,  and  provided  that 
unless  he  received  the  answer  "yesM  by  a  certain  time,  he  would 
infer  that  "no"  was  intended,  no  contract  is  made  until  an  answer 
is  received.1    If  the  by-laws  of  a  beneficial  association,  which  form 

•  See  || 566  et  seq.  American    Central    Life    Ins.    Co.,   07 

IHaarstiek  v.  Fox,  9  Utah  110,  33  Ark.  229,  133  S.  W.  826. 

Pac.  251.  2  Mutual  Reserve  Fund  Life  Associa- 

2  Northwestern  Mutual  Life  Ins.  Co.  tion  v.  Farmer,  65  Ark.  581,  47  S.  W. 

v.  Joseph    (Ky.),  12  L.  R.  A.    (N.S.)  850. 

439,  103  S.  W.  317;  Mactier  v.  Frith,  1  Mercer  Electric  Co.  v.  Connecticut 

6  Wend.  (  N.  Y.)  103,  21  Am.  Dec.  262.  Electric   Mfg.   Co.,    87    Conn.   691,    89 

1  Travelers9   Fire  Ins.   Co.   v.  Globe  Atl.  909;  Lewis  v.  Browning,  130  Mass. 

Soap  Co.,  85*  Ark.   169,   122   Am.  St.  73. 
Rep.  22,  107  S.  W.  386;   Dupriest  v. 
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a  part  of  a  contract  between  such  association  and  its  members, 
provide  that  a  change  of  beneficiaries  shall  not  take  effect  until 
written  notice  of  such  change  is  delivered  to  the  local  record 
keeper,  such  change  does  not  take  effect  when  such  written  notice 
is  mailed  to  such  record  keeper;2  and  if  the  insured  dies  before 
such  notice  is  delivered,  the  amount  of  such  certificate  should  be 
paid  to  the  original  beneficiary.3  The  offeror  may  prescribe  some 
other  method  of  acceptance,  as  sending  acceptance  by  the  mes- 
senger carrying  the  offer.4  In  such  a  case  mailing  a  letter  does  not 
complete  the  contract.8 

§  207.  Contracts  by  correspondence — Communication  other  than 
to  adversary  party.  The  rule  that  acceptance  by  mail  dates  from 
the  time  of  mailing  applies  only  to  cases  in  which  the  letter  of 
acceptance  is  mailed  by  the  offeree  or  his  authorized  agent  to  the 
offeror  or  his  authorized  agent.  If  an  offer  is  made  by  mail,  and 
the  offeree  mails  instructions  to  his  own  agent  to  accept  such  offer, 
the  contract  takes  effect  when  such  agent  notifies  the  offeror  of 
such  acceptance,  and  not  when  the  offeree  gives  such  instructions 
to  his  agent.1  If  an  insurance  company  offers  a  policy  to  A  through 
A's  agent,  and  A  notifies  his  agent  to  accept  such  policy  and  to 
pay  the  premium,  the  contract  between  A  and  the  insurance  com- 
pany does  not  take  effect  when  A  mails  such  instructions  to  such 
agent;  and  if  loss  occurs  before  the  agent  notifies  the  insurance 
company  that  A  accepts,  the  insurance  company  may  withdraw 
such  offer.2  If  a  policy  is  mailed  to  the  agent  of  the  insurance 
company,  the  act  of  mailing  is  not  of  itself  an  acceptance.3  If  A, 
a  broker,  notifies  B  that  he  can  make  a  sale  for  B  on  certain  terms 
on  B's  "firm  offer,' '  B's  telegram  to  A  instructing  A  to  make  such 
sale  and  asking  him  to  name  the  purchaser,  does  not  complete  a 
contract  between  the  seller  and  the  prospective  purchaser;  and  if 


2  Knights  of  Maccabees  v.  Sackett, 
34  Mont.  357,  115  Am.  St.  Rep.  532, 
86  Pac.  423. 

3  Knights  of  Maccabees  v.  Sackett, 
34  Mont.  357,  115  Am.  St.  Rep.  532, 
86  Pac.  423. 

♦  Eliason  v.  Henshaw,  17  U.  S.  (4 
Wheat.)  225,  4  L.  ed.  556. 

•  Eliason  v.  Henshaw,  17  U.  S.  (4 
Wheat.)  225,  4  L.  ed.  556.  (The  ac- 
ceptance was  mailed  to  the  one  of  the 
two  business  addresses  of  the  offeror 


which  was  not  named  by  him  as  the 
one  to  which  to  send  the  answer  by 
the  messenger,  and  he  did  not  receive 
it  for  several  days  after  he  would  have 
received  it  if  it  had  been  sent  by 
messenger.) 

1  New  v.  Germania  Fire  Ins.  Co.,  171 
Ind.  33,  85  N.  E.  703. 

1  New  v.  Germania  Fire  Ins.  Co.,  171 
Ind.  33,  85  N.  E.  703. 

SBusher  v.  New  York  Life  Ins.  Co., 
72  N.  H.  551,  58  Atl.  41. 
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the  offer  of  C,  the  prospective  purchaser,  to  A  called  for  accept- 
ance by  a  certain  time,  no  contract  existed  unless  acceptance  was 
made  in  such  period  of  time.4  Accordingly,  if  B's  telegram  is  de- 
layed in  transmission,  B  has  no  contract  with  either  A  or  C;  and 
accordingly  B  has  a  right  of  action  against  the  telegraph  company.8 
If  X,  as  agent  for  A,  makes  an  offer  to  B,  and  B  mails  a  letter  of 
acceptance  to  Y  as  another  agent  of  A,  it  has  been  suggested  that 
the  ordinary  rule  as  to  acceptance  by  mail  does  not  apply.6 

§  208.  When  communication  by  mail  or  telegraph  is  proper — 
Theories.  Under  what  circumstances  the  mail  or  telegraph  is  a 
proper  means  of  communication  so  as  to  bind  the  parties  at  the 
moment  that  acceptance  is  mailed,  is  a  question  on  which  the 
courts  have  expressed  different  opinions  in  assigning  reasons  for 
their  decisions;  though  the  actual  conflict  in  decisions  has  been 
slight.  The  courts  which  have  agreed  in  holding  that  the  mailing 
of  the  acceptance  completes  the  contract,  have  not  agreed  as  to  the 
reason  therefor.  The  theory  of  agency  has  been  invoked;  and  it 
has  been  suggested  that  the  mail  is  to  be  regarded  as  the  common 
agent  of  the  offeror  and  of  the  offeree.1  If  this  is  the  correct  the- 
ory, no  reason  appears  for  charging  the  consequences  of  the  delay 
or  loss  of  the  letter  of  acceptance  to  the  offeror  alone ;  but  this  is 
the  actual  result  of  holding  that  the  postoffice  is  the  agent  of  both 
parties,  and  that  the  contract  is  completed  when  the  acceptance  is 
mailed.  It  has  also  been  suggested  that  the  postoffice  is  the  agent 
of  the  offeror,  and  accordingly  that  a  delivery  to  the  postoffice  is 
in  effect  a  delivery  to  the  offeror.2  The  difficulty  with  this  explana- 
tion is  that  it  is  a  sheer  fiction.  Agency  implies  authorization  and 
control,  and  in  cases  of  this  sort  we  have  neither.  The  suggestion 
that  the  telegraph  company  is  the  agent  of  the  offeror  is  more 
plausible.3    Where  the  explanation  of  agency  is  resorted  to,  it  is 


*  Postal  Telegraph-Cable  Co.  v.  Louis- 
Tille  Cotton  Seed  Oil  Co.,  140  Ky.  506, 
131  S.  W.  277. 

*  Postal  Telegraph-Cable  Co.  v.  Louis- 
ville Cotton  Seed  Oil  Co.,  140  Ky.  506, 
131  S.  W.  277. 

*  Scottish- American  Mortgage  Co.  v. 
Davis,  96  Tex.  504,  97  Am.  St.  Rep. 
932,  74  S.  W.  17.  (At  least  if  B  re- 
calls such  letter  before  it  reaches  Y,  no 
contract  between  A  and  B  exists,  and 
Y  can  not  recover  his  commission 
from  A.) 


1  Household  Fire  and  Carriage  Acci- 
dent Insurance  Co.  v.  Grant,  L.  R.  4 
Exch.  Div.  216;  Lucas  v.  Western  Union 
Telegraph  Co.,  131  la.  669,  6  L.  R.  A. 
(N.S.)   1016,  109  N.  W.  191. 

2  Averill  v.  Hedge,  12  Conn.  424. 

3  Lucas  v.  Western  Union  Telegraph 
Co.,  131  la.  669,  6  L.  R.  A.  (N.S.)  1016, 
109  N.  W.  191;  Williams  v.  Burdick,  63 
Or.  41,  125  Pac.  844  [rehearing  denied, 
Williams  v.  Burdick,  63  Or.  41  at  49, 
126  Pac.  603]. 
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sometimes  suggested  that  the  offeror  makes  the  postoffice  his  agent 
by  sending  the  offer  by  mail.4  In  many  of  the  cases,  the  original 
offer  was,  in  fact,  made  by  mail  or  telegraph  and  considerable 
stress  was  laid  on  that  fact  as  indicating  that  such  means  of  ac- 
ceptance was  proper,  the  mail  being  said  to  be  the  offeror's  agent 
to  deliver  the  offer  and  receive  the  acceptance.1  If  A  mails  to  B  a 
deed  to  be  executed  by  B  and  then  mailed  to  A,  such  deed  is  de- 
livered at  the  time  that  B  mails  it  to  A  after  it  is  executed.*  But 
mailing  the  letter  has  been  held  to  complete  the  contract  where  the 
original  offer  was  not  made  by  mail,  and  where  this  theory  of 
agency  can  not  be  invoked.7  The  courts  have  held  it  proper  to 
accept  by  letter  or  telegraph  so  as  to  make  the  mailing  of  the 
acceptance  complete  the  contract  in  cases  where  the  party  making 
the  offer  contemplated  a  final  acceptance  or  refusal  at  a  time  when 
the  parties  were  not  in  personal  communication,  even  though  the 
mail  was  not  used  in  the  first  instance  by  the  offeror.1  Acceptance 
by  mail  is  said  to  be  proper  wherever  the  parties  are  to  be  "at  a 
distance  when  the  offer  is  to  be  accepted,  unless  the  offer  itself 
shows  a  contrary  intention.9  An  analogy  to  this  may  be  suggested 
in  the  rule  that  where  notice  may  be  given  by  mail,  such  as  notice 
of  the  dishonor  of  negotiable  instruments,10  such  notice  is  effective 
when  duly  mailed. 


/ 


4  Lucas  v.  Western  Union  Telegraph 
Co.,  131  la.  669,  6  L.  R.  A.  (N.S.) 
1016,  109  N.  W.  191. 

■England.  Household  Fire  and  Car- 
riage Accident  Co.  v.  Grant,  L.  R. 
4  Ex.  Div.  216. 

United  States.  Patrick  v.  Bowman, 
149  U.  S.  411,  37  L.  ed.  790. 

Iowa.  Moore  v.  Pierson,  6  la.  279, 
71  Am.  Dec.  409. 

Maryland.  Wheat  v.  Cross,  31  Md. 
99,   1   Am.  Rep.  28. 

New  Hampshire.  Busher  v.  New 
York  Life  Ins.  Co.,  72  N.  H.  551,  58 
Atl.  41. 

Vermont.  Hartford,  etc.,  Co.  v. 
Lasher,  etc.,  Co.,  66  Vt.  439,  44  Am. 
St.  Rep.  859,  29  Atl.  629. 

(Johnson  v.  Sharp,  31  O.  S.  611. 

THenthorn  v.  Fraser   (1892),  2  Ch. 


27;  Bruner  v.  Moore  (1904),  1  Ch. 
305;  Northwestern  Mutual  Life  Ins. 
Co.  v.  Joseph  (Ky.),  12  L.  R.  A. 
(N.S.)  439,  103  S.  W.  317. 

•  Carter  v.  Hihhard  (Ky.),  83  S.  W. 
IIS,  26  Ky.  Law  Rep.  1033;  Wilcox 
v.  Cline,  70  Mich.  517,  38  N.  W.  555. 

•  Farmers'  Produce  Co.  v.  Schreiner, 
48  Okla.  488,  L.  R.  A.  1916A,  1297  [sub 
nomine:  Farmers'-  Produce  Co.  v.  Mc- 
Alester  Storage  &  Commission  Co., 
150  Pac.  4831. 

10  As  under  the  negotiable  instru- 
ment act:  First  National  Bank  v. 
Star  Watch  Case  Co.,  187  Mich.  224, 
153  N.  W.  722;  Zollner  v.  Moffitt,  222 
Pa.  St.  644,  72  Atl.  285 ;  First  National 
Bank  v.  Delone,  254  Pa.  St.  409,  98 
Atl.  1042;  Board  of  Education  Nv. 
Angel,  75  W.  Va.  747,  84  S.  E.  747. 
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If  the  parties  live  in  different  cities,  acceptance  by  mail  is 
proper.11  If  it  is  the  custom  between  parties  in  different  cities, 
who  have  mutual  business  relations  to  endorse  and  mail  drafts  and 
checks  to  each  other,  such  drafts  and  checks  belong  to  the  sendee 
as  soon  as  they  are  mailed,  and  a  subsequent  act  of  bankruptcy  on 
the  part  of  the  sender  after  they  are  mailed  and  before  they  are 
received,  does  not  defeat  the  sendee's  right.12  If  the  insured,  who 
lived  in  a  city  other  than  that  in  which  the  office  of  the  insurance 
company  was  located,  has  the  right  to  elect  between  certain  options 
under  his  policy,  his  election  is  complete  when  he  has  mailed  it; 
and  if  he  dies  before  the  letter  is  received,  such  election  is,  never- 
theless, valid.13  If  the  parties  are  domiciled  in  the  same  city,  but 
both  understand  that  one  or  the  other  is  to  be  absent  therefrom 
when  the  offer  is  to  be  accepted,  the  mail  is  a  proper  means  of 
communication.14  If  an  offer,  by  its  terms,  is  to  remain  open  for  a 
specified  time,  and  the  parties  expect  to  be  in  different  places  dur- 
ing the  greater  part  or  all  of  such  time,  an  acceptance  of  such 
offer  by  a  telegram  which  is  sent  to  the  temporary  address  given 
by  the  offeror,  which  is  transmitted  duly  and  which  is  not  received 
in  time  by  the  offeror  because  the  offeror  has  left  the  temporary 
address  thus  given,  without  giving  the  offeree  any  other  address  at 
which  the  offeror  could  be  reached  during  the  remaining  time  for 
which  such  offer  is  to  be  open,  completes  the  contract,  even  if  the 
parties  were  domiciled  in  the  same  city.11  If  the  parties  live  in 
towns  which  join  closely,  one  of  them  being  a  suburb  of  the  other, 
the  mail  has  been  looked  upon  as  a  proper  means  of  communica- 
tion.11 Whether  the  mail  is  a  proper  means  of  communication 
where  the  parties  live  in  the  same  city,  the  size  of  which  makes 
communication  by  mail  customary  among  persons  who  do  business 
in  such  city,  is  a  question  upon  which  authority  seems  to  be 
lacking..17 


11  Carter  v.  Hibbard  (Ky.),  83  S. 
W.  112,  26  Ky.  Law  Rep.  1033; 
Farmers'  Produce  Company  v. 
Schreiner,  48  Okla.  488,  L.  R.  A.  1916A, 
1297  [sub  nomine:  Farmers'  Produce 
Co.  v.  McAlester  Storage  &  Commis- 
sion Co.,  150  Pac.  483]. 

12  McDonald  v.  Chemical  National 
Bank,  174  U.  S.  610,  43  L.  ed.  1106. 

1*  Northwestern  Mutual  Life  Ins.  Co. 
T.  Joseph  (Ky.),  12  L.  R.  A.  (N.S.) 
439,  103  S.  W.  317. 

HBruner  y.  Moore  (1904),  1  Ch.  305. 


ttBruner  v.  Moore  (1904),  1  Ch. 
305.  (The  court,  however,  expressed 
the  view  that  "the  option  was  duly 
exercised  when  the  telegram  was  sent") . 

ISHenthorn  v.  Fraser  (1892),  2  Ch. 
27. 

IT  Notice  of  protest  by  mail  has  been 
said  to  be  improper  as  between  parties 
who  live  in  the  same  city,  within  the 
meaning  of  the  foregoing  rules:  Bene- 
dict v.  Schmieg,  13  Wash.  476,  52  Am. 
St.  Rep.  61,  36  L.  R.  A.  703,  43  Pao. 
374. 
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In  some  cases  it  is  suggested  that  the  reason  for  holding  that  a 
contract  takes  effect  when  the  letter  of  acceptance  is  mailed,  is 
that  the  offeree  has  put  the  tetter  of  acceptance  out  of  his  power 
as  soon  as  he  has  mailed  it;  and  that  since  his  acceptance  is  now 
irrevocable  as  to  the  offeree,  it  should  be  binding  on  the  offeror.11 
If  this  is  the  true  reason,  the  question  is  then  raised  as  to  the 
effect  of  postal  regulations  which  permit  the  sendor  of  a  letter  to 
intercept  it  in  compliance  with  such  regulations.  Where  no  attempt 
was  made  to  intercept  the  letter,  it  was?  said  that  such  postal  regu- 
lations  could  not  alter  the  recognized  rule  that  the  transaction  is 
completed  when  the  letter,  which  is  intended  to  complete  it,  is 
mailed.19  In  another  case  in  which  the  letter  of  acceptance  was 
actually  reclaimed,  it  was  mailed,  not  to  the  agent  of  the  offeror 
who  had  sent  the  offer  on  behalf  of  his  principal,  but  to  another 
agent  of  the  offeror  with  whom  the  offeree  had  had  no  correspond- 
ence, and  who  did  not  expect,  as  far  as  the  record  shows,  any 
communication  from  the  offeree.  In  this  case,  which  was  an  action 
by  an  agent  of  the  offeror  against  the  offeror  to  recover  a  commis- 
sion from  the  offeror  for  making  a  contract  on  his  behalf  with  the 
offeree,  it  was  held  that  the  recall  of  such  letter  of  acceptance 
before  it  was  received  by  the  agent  to  whom  it  was  addressed,  pre- 
vented the  existence  of  a  contract.20  "Whether  the  recall  of  a  letter 
directed  to  the_  offeror  with  whom  the  offeree  had  been  in  corres- 
pondence would  prevent  the  contract  from  existing,  can  not  be 
regarded  as  decided  in  this  case.  The  English  courts  seem  to  as- 
sume that,  if  the  sender  of  a  letter  may  intercept  it  in  accordance 
with  postal  regulations,  the  contract  is  not  completed  when  the 
letter  of  acceptance  is  mailed.21  A  telegram  may  be  recalled  by  the 
sender.  If  the  true  reason  for  the  rule  is  that  the  acceptance  has 
passed  beyond  the  control  of  the  offeree,  acceptance  by  telegraph 
should  then  take  effect  only  from  the  time  that  it  was  actually 
received  by  the  offeror.  The  courts,  however,  hold  that  wherever 
acceptance  by  telegraph  is  proper,  it  dates  from  the  filing  of  the 
telegram  of  acceptance  for  transmission.22 

UBrogden  v.  Metropolitan  Ry.  Co.,  20  Scottish- American  Mortgage  Co.  v. 

2  App.  Cas.  666.  Davis,  96  Tex.  504,  97  Am.  St.  Rep. 

19  McDonald    v.    Chemical    National  932,  74  S.  W.  17. 

Bank,   174  U.  S.  610,  43  L.  ed.  1106.  21  Ex  parte  Cote,  L.  R.  9  Ch.  App.  27. 

(This  statement  was  made  in  a  case  22  Weld  v.  Victory  Manufacturing  Co., 

in  which  mailing  checks  and  drafts  as  205  Fed.  770. 
payment  was  held  to  pass  title  to  the 
sendee  before  they  were  received.) 


307  Offer  and  Acceptance  §  208 

The  rule  that  in  cases  in  which  the  mail  or  telegraph  is  the 
proper  method  of  communicating  acceptance,  the  contract  is  made 
as  soon  as  the'letter  of  acceptance  is  mailed  or  the  telegram  of  ac- 
ceptance is  filed  for  transmission,  may  "be  supported  upon  the  ground 
that  under  modern  business  methods  an  offer  which  is  to  be  accepted 
by  an  offeree  who  is  not  in  personal  communication  with  the 
offeror  is  in  legal  effect  an  offer  to  be  accepted  by  performing  an 
act  which  is  at  the  same  time  the  making  of  a  promise;  namely, 
mailing  a  letter  of  acceptance  or  filing  a  telegram  of  acceptance 
with  a  telegraph  company.23  The  fact  is  that  in  cases  of  this  sort 
the  parties  expect  that  the  letter  of  acceptance,  when  duly  mailed 
will  be  duly  transmitted;  and  they  do  not  contemplate  the  conse- 
quences of  the  delay  or  loss  of  such  letter.  If  they  did,  they  ordin- 
arily would  make  some  specific  provision  therefor.  In  the  absence 
of  any  expression  of  intention,  the  courts  must  assume  either  an 
intention  to  complete  the  contract  when  the  letter  of  acceptance  is 
mailed,  or  when  the  letter  of  acceptance  is  received.  Either  rule 
would  give  fairly  satisfactory  results.  The  important  thing  is  to 
have  a  definite  rule  so  that  the  rights  of  the  parties  can  be  ascer- 
tained in  advance;  and  so  that  the  offeror  can  avoid  such  liability 
by  the  express  terms  of  his  offer  if  he  wishes  to  do  so.  In  many 
cases,  however,  the  rule  is  laid  down  as  well  settled  without  much 
regard  to  the  reasons  which  underlie  it. 

The  means  by  which  the  offeror  has  communicated  his  offer  may 
be  considered  in  determining  the  means  to  be  used  to  communi- 
cate acceptance,  whichever  reason  for  the  doctrine  of  acceptance 
by  mail  we  may  take  as  the  correct  one,  although  the  different 
reasons  will  produce  different  results  if  applied  logically.  An  offer 
by  telegraph  may  be  accepted  by  telegraph.24  It  has  been  said  in 
obiter  that  if  an  offer  is  made  by  telegraph,  a  letter  of  acceptance 
completes  the  contract  as  soon  as  it  is  mailed.25  Whether  an  offer 
by  telegraph  fairly  contemplates  an  acceptance  by  letter  has  been 
said  to  be  a  question  of  fact  as  to  which  the  finding  of  the  trial 
court  will  not  be  reviewed.2*  If  such  order  by  telegraph  fairly 
contemplates  an  acceptance  by  letter,  the  contract  is  complete  when 

ttHentfcorn  v.  Fraser  (1892),  2  Ch.  MPhenix    Ins.    Co.    ▼.    Schultz,    80 

27.  Fed.  337,  25  C.  C.  A.  453. 

W  Williams   ▼.    Bnrdick,    63   Or.   41,  M  Farmers'  Produce  Co.  v.  Schreiner, 

125  Pac.   844   ("  rehearing  denied,  Wil-  48  Ok  I  a.  488.  L.  R.  A.  191 BA,  1207  [sub 

liams  v.  Bnrdick,  63  Or.  41  at  49,  126  nomine:     Farmers'     Produce     Co.     v. 

Pac  603].  McAlester  Storage  &  Commission  Co., 

150  Pac.  483]. 
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such  acceptance  is  mailed.27  If  the  custom  of  the  business  at  that 
place  is  to  accept  telegraphic  orders  by  telegraph .  acceptance  by 
mail  is  not  proper,  and  the  offeror  may  revoke  hid  offer,  or  pos- 
sibly may  treat  it  as  having  lapsed.31  An  offer  by  mail  may  be 
accepted  by  telegraph.29  It  has  been  held,  however,  that  if  an 
offer  is  made  by  letter,  acceptance  by  telegram  does  not  complete 
the  contract  until  the  telegram  is  received,  at  least;20  since  the 
offeror  has  "done  nothing  to  indicate  his  willingness  to  adopt  such 
agency."21  It  would  appear  that  if  any  distinction  were  to  be 
made  a  telegraphic  acceptance  of  an  offer  by  letter  might  be  held 
to  be  sufficient,  while  an  acceptance  by  letter  of  an  offer  sent  by 
telegraph  would  be  prima  facie  insufficient.  An  offer  by  telegraph 
implies  that  the  offeror  wishes  prompt  action  and  that  he  does  not 
wish  to  wait  for  the  slower  means  of  communication  by  mail.  It 
is  true,  however,  that  an  offer  by  letter  may  indicate  that  the 
offeror  wishes  an  acceptance  by  letter  so  that  he  may  have  written 
evidence  of  such  contract;  and  may  not  be  exposed  to  the  diffi- 
culties of  proving  a  contract  by  telegraph.  This  latter  reason  does 
not  seem  to  have  been  considered  by  the  courts. 

§209.  What  is  proper  sending  by  mail  or  telegraph.  What 
constitutes  a  proper  sending  by  mnil  or  telegraph  is  a  question 
upon  which  there  has  been  but  little  discussion.  Depositing  a  letter 
in  the  postoffice  is  a  sufficient  mailing  if  the  letter  is  properly  ad- 
dressed and  stamped.1  The  deposit  of  an  unstamped  letter  is 
inoperative  if  it  is  not  received  in  due  course.2  If  it  is  shown  that 
the  acceptance  was  written  on  a  certain  day  and  was  duly  re- 
ceived, it  is  not  necessary  to  show  the  addressing,  mailing  and  pre- 
payment of  postage.3  It  is  generally  said  that  depositing  a  letter 
in  a  box  which  is  officially  and  legally  designated  as  the  proper 
place  for  the  deposit  of  mail,  is  a  sufficient  acceptance.4    It  is  suffi- 


27  Farmers'  Produce  Co.  v.  Schreiner, 
48  Okla.  488,  L.  R.  A.  1916A,  1297  [sub 
nomine:  Farmers'  Produce  Co.  v.  Mc- 
Alester  Storage  &  Commission  Co.,  150 
Pac.  483]. 

21  Ferguson  v.  West  Coast  Shingle 
Co.,  96  Ark.  27,  130  S.  W.  527. 

» Weld  v.  Victory  Mfg.  Co.,  205  Fed. 
770. 

M  Lucas  v.  Western  Union  Telegraph 
Co.,  131  la.  669,  6  L.  R.  A.  (N.S.) 
1016,  109  N.  W.  191. 

SI  Lucas  y.  Western  Union  Telegraph 


Co.,  131  la.  669,  6  L.  R.  A.  (N.S.)  1016, 
109  N.  W.  191. 

1  Blake  v.  Ins.  Co.,  67  Tex.  160,  60 
Am.  Rep.  15,  2  S.  W.  368. 

2  Blake  v.  Hamburg  Bremen  Fire  Ins- 
Co.,  67  Tex.  160,  60  Am.  Rep.  15,  2 
S.  W.  368. 

•  Campbell  v.  Beard,  57  W.  Va.  501, 
50  S.  E.  747. 

4  Wood  v.  Callaghan,  61  Mich.  402£ 
1  Am.  St.  Rep.  597,  28  N.  W.  162; 
Watson  v.  Russell,  149  N.  Y.  388,  44 
N.  E.  161. 
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cient  in  case  of  notice  which  may  be  given  by  mail.8  The  terms  of 
the  offer  may  preclude  mailing  the  acceptance  by  depositing  it  in 
a  letter  box.  If  a  policy  of  insurance  provides  that  liability  shall 
not  attach  unless  a  specified  notice  is  "deposited  in  the  postoffice 
at  the  time  of  mailing/'  placing  such  notice  in  a  mail  box,  is  not 
a  sufficient  compliance  with  such  provision.6  Depositing  a  letter  of 
acceptance  in  a  private  letter  box  would  not  be  a  sufficient  accept- 
ance. It  has  been  held  to  be  insufficient  as  a  means  of  mailing  a 
notice.7  If  the  public  postman  is  not  the  agent  of  the  postoffice  to 
receive  letters,  delivery  to  him  is  not  mailing,  for  purpose  of  deter- 
mining the  acceptance  of  a  letter  applying  for  an  allotment  of 
shares.8  If  he  is  authorized  to  collect  letters,  giving  a  letter  to 
him  would  seem  sufficient  as  mailing.  This  has  been  held  to  be  a 
sufficient  mailing  of  a  notice.9  If  a  letter  is  delivered  to  a  mes- 
senger to  mail,  acceptance  dates  from  the  time  the  messenger  mails 
it18  If  the  messenger  does  not  mail  the  letter  until  after  the  offer 
is  revoked  or  lapses,  no  contract  is  made. 

§  210.  Contracts  by  correspondence— Effect  of  receipt  of  letter 
or  telegram.  In  any  event  the  contract  is,  of  course,  complete  on 
receipt  of  the  telegram,1  or  letter,2  if  the  offer  is  still  open.  If  A's 
letter  incloses  a  written  contract  signed  by  A  with  a  request  to  B 
to  sign  it  and  return  to  A  if  satisfactory,  B's  act  in  signing  such 
contract  and  returning  it  to  A  is  an  acceptance  of  A's  offer,  at 
least  upon  A's  receipt  thereof;  and  A  can  not  thereafter  revoke.8 

§  211.  Contracts  by  correspondence — Communication  of  revoca- 
tion.   If  the  offeror  attempts  by  letter  or  by  telegram  to  revoke  an 


ICasco  National  Bank  v.  Shaw,  79 
Me.  376,  1  Am.  St.  Rep.  319,  10  Atl. 
67;  Johnson  v.  Brown,  154  Mass.  105, 
27  N.  E.  994;  Wood  v.  Callaghan,  61 
Mich.  402,  1  Am.  St.  Rep.  597,  28  N. 
W.  162. 

•  Banco  de  Sonora  v.  Bankers'  Mutual 
Casualty  Co.,  124  la.  576,  104  Am.  St. 
Rep.  367,  100  N.  W.  532. 

Contra  on  an  earlier  hearing:  Banco 
de  Sonora  v.  Bankers  Mutual  Casualty 
Co.   (la.),  95  N.  W.  232. 

TTownsend  v.  Auld,  10  Misc.  (N.  Y.) 
343,  31  N.  T.  Supp.  29;  In  re  London 
&  Northern  Bank  (1900),  1  Ch.  220. 


Hn  re  London  &  Northern  Bank 
(1900),  1  Ch.  200. 

•  Pearce  v.  Langfit,  101  Pa.  St.  507, 
47  Am.  Rep.  737. 

lOMaclay  v.  Harvey,  90  111.  525,  32 
Am.  Rep.  35. 

IWebb  v.  Sharman,  34  U.  C.  Q.  B. 
410;  Perry  v.  Iron  Co.,  15  R.  I.  380, 
2  Am.  St.  Rep.  902,  5  Atl.  632. 

2  Summers  v.  Hibbard,  153  HI.  102, 
46  Am.  St.  Rep.  872,  38  N.  E.  899; 
Haines  v.  Dearborn,  199  Pa.  St.  474, 
49  Atl.  319. 

3  Noel  Construction  Co.  v.  Atlas 
Portland  Cement  Co.,  103  Md.  209,  68 
Atl.  384. 
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offer  which  is  already  made,  such  revocation  is  not  operative  until 
such  letter  or  telegram  has  reached  the  offeree  in  the  ordinary 
course  of  business.1  Under  a  statute,  however,  which  provides  in 
effect  that  notice  of  revocation  is  to  be  deemed  to  be  fully  com- 
municated between  the  parties  as  soon  as  the  party  who  revokes 
his  offer  has  placed  his  notice  of  revocation  in  the  course  of  trans- 
mission to  the  person  to  whom  the  offer  is  made,  such  offer  is 
revoked  as  soon  as  the  notice  of  revocation  is  mailed;  and  an  ac- 
ceptance made  after  such  notice  of  revocation  is  mailed  is  too  late, 
even  though  it  is  made  before  such  letter  of  revocation  is  received.2 
Under  the  foregoing  common-law  rules,  a  letter  which  contains  a 
new  offer,  a  revocation  of  a  former  offer,  and  an  acceptance  of  an 
offer  made  by  the  adversary  party  will  be  operative  from  the  date 
of  mailing  as  to  the  acceptance  and  from  the  date  of  receipt  for 
other  purposes.  Such  distinction  is,  however,  not  necessarily 
arbitrary  or  illogical.  One  who  makes  an  offer,  knowing  that  it  is 
to  be  accepted  when  the  offeree  is  not  in  personal  communication 
with  the  offeror,  contemplates  acceptance  by  mail  or  telegraph 
with  the  corresponding  legal  consequences ;  while  one  to  whom  an 
offer  has  been  made  does  not  ordinarily  contemplate  revocation  at 
all ;  and  one  to  whom  an  offer  is  to  be  made,  does  not  contemplate 
the  making  of  such  offer  by  mail  until  it  is  received. 

§212.  Contracts  by  telephone.  A  contract  which  is  not  re- 
quired to  be  in  writing  or  to  be  proved  by  writing  may  be  made  by 
telephone.1  Wherever  the  question  of  the  place  where  such  a  con- 
tract is  made  is  material  there  is  opportunity  for  dispute.  It  has 
been  held  that  the  place  at  which  the  offeree  is  when  he  accepts  by 
telephone  is  the  place  where  such  contract  is  made.2 


1  England.  Byrne  v.  Van  Tienhoven, 
L.  R.  5  C.  P.  344. 

Scotland.  Keir's  Trustees  v.  James, 
18  Dunlop  1. 

Iowa.  Moore  v.  Pierson,  6  la.  279, 
71  Am.  Dec.  4T>9. 

Massachusetts.  Brauer  v.  Shaw,  168 
Mass.  198,  60  Am.  St.  Rep.  3.87,  46  N. 
E.  617. 

Michigan.  Farmers'  Handy  Wagon 
Co.  v.  Newcomb,  192  Mich.  634,  159 
N.  W.  152. 


South  Carolina.  Burwell  v.  Chapman, 
59  S.  Car.  581,  38  S.  E.  222. 

Washington.  Whitman  Agricultural 
Co.  v.  Strand,  8  Wash.  647,  36  Pac. 
682. 

2Watters  v.  Lincoln,  29  S.  D.  98, 
135  N.  W.  712. 

1  Bank  v.  Sperry  Flour  Co.,  141  Cal. 
314,  74  Pac.  855;  St.  Louis  Maple  & 
Oak  Flooring  Co.  v.  Knost,  —  Mo.  — , 
128  S.  W.  532. 

2  Bank  v.  Sperry  Flour  Co.,  141  Cal. 
314,  74  Pac.  855. 
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§213.  Effect  of  intending  to  reduce  contract  to  writing.  In 
many  cases  of  oral  offer  and  acceptance,  the  parties  intend  to  re- 
duce the  contract  to  writing,  but  such  reduction  is  not  effected. 
The  validity  of  the  oral  agreement  in  such  cases  depends  on  the 
intention  of  the  parties.  If  the  parties  intend  the  oral  agreement 
to  be  binding,  and  the  written  contract  to  be  merely  for  conven- 
ience as  evidence  of  the  exact  terms  of  the  oral  agreement,  such 
oral  agreement  is  valid.1  Accordingly  the  agreement  which  is 
reached  informally  by  means  of  letters  and  telegrams,  oral  conver- 
sation, and  the  like,  is  binding  as  soon  as  the  offer  is  accepted, 
although  a  subsequent  written  contract  is  contemplated.2  If  it  is 
agreed  between  an  insurance  company  and  the  insured  that  the 
risk  shall  attach  as  soon  as  the  application  is  accepted  and  before 


1  United  States.  Jenkins  &  Rey- 
nolds Co.  v.  Alpena  Portland  Cement 
Co.,  147  Fed.  641,  77  C.  C.  A.  625; 
Whitted  v.  Fairfield  Cotton  Mills,  210 
Fed.  725 ;  United  States  v.  P.  J.  Carlin 
Const.  .Co.,  224  Fed.  859,  138  C.  C.  A. 
449. 

Arkansas. '  Alexander  v.  Hollis,  115 
Ark.  589,  171  S.  W.  915. 

Kentucky.  Tucker  v.  Sheeran,  155 
Ky.  670,  160  S.  W.  176. 

Louisiana.     Toledo  Bridge  &  Crane 
Co.  ▼.  Jeffris,  141  La.  168,  74  So.  893. 
Maine.     Berman   v.   Rosenberg,    115 
Me.  19,  97  Atl.  6. 

Minnesota.  Lamoreaux  v.  Weisman, 
136  Minn.  207,  161  N.  W.  504. 

Montana.  Long  v.  Needham,  37 
Mont.  408,  96  Pac.  731. 

North  Carolina.  Rankin  v.  Mitchem, 
141  N.  Car.  277,  53  S.  E.  854;  Teal  v. 
Templeton,  149  N.  Car.  32,  62  S.  E. 
737. 

Virginia.  Adams  v.  Hazen,  —  Va. 
— ,  96  S.  E.  741. 

Washington.  Loewi  v.  Long,  76 
Wash.  480,  136  Pac.  673. 

Wisconsin.  Jungdorf  v.  Little  Rice, 
156  Wis.  466,  145  N.  W.  1092. 

2  United  States.  Jenkins  &  Reynolds 
Co.  v.  Alpena  Portland  Cement  Co.,  147 
Fed.  641,  77  C.  C.  A.  625;  Wehner  v. 
Bauer,  160  Fed.  240. 


Arkansas.  Emerson  v.  Stevens  Grocer 
Co.,  95  Ark.  421,  130  S.  W.  541; 
Skeen  v.  Ellis,  105  Ark.  513,  152  S.  W. 
153;  Friedman  v.  Schleuter,  105  Ark. 
580,  151  S.  W.  696. 

California.  Nash  v.  Kreling  (Cal.), 
56  Pac.  262. 

Colorado.  Cochrane  v.  Mining  Co., 
16  Colo.  415,  26  Pac.  780. 

Kentucky.  Hollerbach  &  May  Con- 
tract Co.  v.  Wilkins,  130  Ky.  51,  112 
S.  W.  1126. 

Iowa.  Herring  v.  Ins.  Co.,  123  la. 
533,  99  N.  W.  130. 

Kansas.  Post  v.  Davis,  7  Kan.  App. 
217,  52  Pac.  903. 

Louisiana.  Toledo  Bridge  &  Crane 
Co.  v.  Jeffris,  141  La.  168,  74  So.  893. 

Massachusetts.  Drummond  v.  Crane. 
159  Mass.  577,  38  Am.  St.  Rep.  460, 
23  L.  R.  A.  707,  35  N.  E.  90. 

Missouri.  Allen  v.  Choteau,  102  Mo. 
309,  14  S.  W.  869;  Green  v.  Cole,  103 
Mo.  70,  15  S.  W.  317. 

Minnesota.  Lamoreaux  v.  Weisman, 
136  Minn.  207,  161  N.  W.  504. 

Montana.  Long  v.  Needham,  37 
Mont.  408,  96  Pac.  731. 

New  York.  Sanders  v.  Fruit  Co., 
144  N.  Y.  209,  43  Am.  St.  Rep.  757, 
29  L.  R.  A.  431,  39  N,  E.  75, 


§213 


Page  on  Contracts 


312 


the  policy  issues,  full  effect  will  be  given  to  such  agreement.  The 
fact  that  a  written  policy  of  insurance  is  to  be  issued  subsequently 
does  not  render  such  oral  contract  of  insurance  invalid.3  It  has 
been  said  that  clear  proof  of  such  oral  contract  is  necessary.4  On 
the  same  principle  a  written  contract,  providing  for  a  general  re- 
lease in  the  future,  is  binding,  so  that  the  releasor  can  not  insist 
on  a  subsequent  release  different  in  legal  effect  from  that  agreed 
upon.8  If  a  complete  oral  contract  is  entered  into,  such  contract  is 
not  rendered  invalid  by  the  fact  that  it  has  been  dictated  to  the 
stenographer  of  one  of  the  parties,  that  such  contract  was  to  be 
written  out  in  duplicate  and  after  both  parties  have  signed  each 
copy,  each  party  is  to  have  one  of  such  duplicates.8  If  the  parties 
enter  into  an  oral  agreement,  and  it  is  understood  that  such  agree- 
ment is  to  be  typewritten  by  the  stenographer  who  has  taken  it 
down  in  shorthand,  and  that  she  is  to  mail  two  copies  to  the  adver- 
sary party,  who  is  to  sign  both  and  return  one,  the  fact  that  such 
contract  is  broken  before  it  is  reduced  to  writing,  does  not  render 
it  inoperative.7  If  the  contract  is  reduced  to  writing  and  delivered 
after  performance  has  begun,  it  is  governed  by  the  rules  o£  evi- 
dence which  apply  to  a  written  contract  and  not  by  those  which 
apply  to  an  oral  contract.8 

Where  the  parties  intend  the  oral  agreement  merely  as  a  step  in 
the  preliminary  negotiations  leading  up  to  a  written  contract  which 
is  to  be  the  only  binding  agreement  between  the  parties,  the  oral 
agreement  is,  of  itself,  of  no  validity,9  and  accordingly,  no  action 


North  Carolina.  Rankin  v.  Mitch  em, 
141  N.  Car.  277,  53  S.  E.  854;  Teal  v. 
Templeton,  149  N.  Car.  32,  62  S.  E. 
737;  Gooding  v.  Moore,  150  N.  Car. 
195,  63  S.  E.  895;  Billings  v.  Wilby, 
175  N.  Car.  571,  96  S.  E.  50. 

Ohio.     Blaney  v.  Hoke,  14  O.  S.  292. 

Oklahoma.  Western  Roofing  Tile  Co. 
v.  Jones,  26  Okla.  209,   109  Pac.  225. 

Texas.  Weaver  v.  Simmons,  15  Tex. 
Civ.  App.  154,  38  S.  W.  1140. 

Washington.  Loewi  v.  Long,  76 
Wash.  480,  136  Pac.  673. 

Wisconsin.  Lawrence  v.  Ry.  Co.,  84 
Wis.  427,  54  N.  W.  797;  Cohn  v. 
Plumer,  88  Wis.  622,  60  N.  W.  1000. 

3  Robinson  v.  United  States  Benevo- 
lent Society,  132  Mich.  695,  102  Am. 
St.  Rep.  436,  94  N.  W.  211;   Boos  v. 


Aetna  Ins.  Co.,  22  N.  D.  11,  132  N. 
W.  222;  Hartford  Fire  Ins.  Co.  v. 
Whitman,  75  O.  S.  312,  79  N.  E.  459. 

4  Hartford  Fire  Ins.  Co.  v.  Whitman, 
75  O.  S.  312,  79  N.  E.  459. 

9  Trustees  of  Amherst  College  v. 
Ritch,  151  N.  Y.  282,  37  L.  R.  A.  305.. 
45  N.  E.  876. 

6  Holler  bach  &  May  Contract  Co.  v. 
Wilkins,  130  Ky.  51,   112  S.  W.  1126. 

7  Hollerbach  &  May  Contract  Co.  v. 
Wilkins,  130  Ky.  51,  112  S.  W.  1126. 

IGoss  v.  Northern  Pac.  Hospital 
Assn.,  50  Wash.  236,  96  Pac.  1078. 

•  England.  Ridgway  v.  Wharton,  6 
H.  L.  Cas.  238;  Winn  v.  Bull,  L.  R.  7 
Ch.  D.  29;  Watson  v.  McCallum,  87 
Law  T.  547. 
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can  be  brought  against  one  of  the  parties  who  refuses  to  perform. 
Either  party  may  avoid  liability  if  the  formal  written  contract  has 
not  been  executed.10  If  the  parties  agree  that  the  written  contract 
is  to  be  signed  as  a  condition  precedent  to  its  validity,  no  contract 
exists  until  the  contract  is  reduced  to  writing  and  signed  by  the 


United  States.    Couch  v.  McCoy,  138 
Fed.  696. 
Alabama.    Hodges  v.  Sublett,  91  Ala. 

588,  8  So.  800;  Graham  v.  Caperton, 
176  Ala.  116,  57  So.  741. 

California.  Pacific,  etc.,  Co.  v.  R.  IL, 
90  Cal.  627,  27  Pac.  525;  Spinney  v. 
Downing,  108  Cal.  666,  41  Pac.  797; 
Las  Palmas  Winery  &  Distillery  v. 
Garrett,  167  Cal.  397,  139  Pac.  1077; 
Mercantile  Trust  Co.  v.  Sunset  Road 
Oil  Co.,  176  Cal.  461,  168  Pac.  1037. 
•  District  of  Columbia.  Webb  v.  Jan- 
ney,  9  D.  C.  App.  41. 

Florida.    Hinote  v.  Brigman,  44  Fla. 

589,  33  So.  303;  McCrimmon  v.  Brund- 
age,  53  Fla.  478,  43  So.  431;  Ocala 
Cooperage  Co.  v.  Cooperage  Co.,  59  Fla. 
390,  394,  52  So.  13;  Strong  &  Trow- 
bridge Co.  v.  Baars,  60  Fla.  253,  54 
So.  92. 

Georgia.  Barnes  Cycle  Co.  v.  Scho- 
field,  111  Ga.  880,  36  S.  £.  965. 

Illinois.  Dreiske  v.  Joseph  N.  Eisen- 
droth  Co.,  214  111.  199,  73  N.  E.  379; 
Scott  v.  Fowler,  227  111.  104,  81  N.  E. 
34  [affirming  Scott  v.  Fowler,  130  111. 
App.  172]. 

Iowa.  Weitz  v.  Des  Moines,  etc., 
District,  79  la.  423,  44  N.  W.  696; 
Lynn  v.  Richardson,  151  la.  284,  130 
N.  W.  1097;  Alexandria  Billard  Co.  v. 
Miloslowsky,  167  la.  395,  149  N.  W. 
504. 

Kentucky.  Tucker  v.  Sheeran,  155 
Ky.  670,  160  S.  W.  176. 

Louisiana.  Ferre  Canal  Co.  v.  Bur- 
gin,  106  La.  309,  30  So.  863;  Kaplan 
t.  Whitworth,  116  La.  337,  40  So.  723; 
Barrelli  v.  Wehrli,  121  La.  540,  46 
So.  620. 


Maine.  Mississippi,  etc.,  Co.  v. 
Swift,  86  Me.  248,  41  Am.  St.  Rep. 
545,  29  Atl.  1063. 

Massachusetts.  Edge  Moor,  etc., 
Works  v.  Bristol  County,  170  Mass. 
528,  49  N.  E.  918. 

Minnesota.  Starkey  v.  Minneapolis, 
19  Minn.  203. 

Missouri.  Eads  v.  Carondelet,  42  Mo. 
113. 

Montana.  Hogan  v.  Shields,  20 
Mont.  438,  52  Pac.  55. 

Nebraska.  Irish  v.  Pulliam,  32  Neb. 
24,  48  N.  W.  963. 

New  Jersey.  Donnelly  v.  Hardware 
Co.,  66  N.  J.  L.  388,  49  Atl.  428; 
Jersey,  etc.,  Commissioners  v.  Brown, 
32  N.  J.  L.  504. 

New  York.  Wood  v.  Edwards,  19 
Johns.    (N.  Y.)   205. 

North  Carolina.  Elks  v.  North  State 
Ins.  Co.,  159  N.  Car.  619,  75  S.  E. 
808. 

Oklahoma.  Western  Roofing  Tile 
Co.  v.  Jones,  26  Okla.  209,  109  Pac. 
225. 

Oregon.  Williams  v.  Burdick,  63  Or. 
41  at  49,  126  Pac.  603  [denying  re- 
hearing 63  Or.  41,  125  Pac.  844]. 

Vermont.  Congdon  v.  Darcy,  46  Vt. 
478. 

Virginia.  Adams  v.  Hazen,  —  Va. 
— ,  96  S.  E.  741. 

Washington.  McDonnell  v.  Coeur 
D'Alene  Lumber  Co.,  66  Wash.  495, 
106  Pac.  135. 

10  Scott  v.  Fowler,  227  111.  104,  81 
N.  E.  34  [affirming  Scott  v.  Fowler, 
130  111.  App.  172];  Kaplan  v.  Whit- 
worth, 116  La.  337,  40  So.  723;  Barrelli 
y.  Wehrli,  121  La.  540,  46  So.  620. 
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parties.11  If  a  contract  for  insurance  provides  that  the  risk  shall 
not  attach  until  the  policy  is  issued  and  delivered,  such  contract 
does  not  take  effect  until  the  policy  is  issued  and  delivered,  even 
though  all  the  terms  of  the  contract  have  been  agreed  upon  and 
though  the  first  premium  has  been  paid.12  If  the  proposals  of  dif- 
ferent contractors  contemplate  .a  formal  written  agreement,  the  act 
of  awarding  the  work  to  one  of  the  contractors  is  neither  a  con- 
tract nor  a  contract  to  make  a  contract.18  This  is  especially  true  in 
public  contracts  which  are  required  to  be  in  writing.14  So  where 
the  act  of  Congress  required  all  contracts  made  by  the  commis- 
sioners of  the  District  of  Columbia  to  be  copied  into  a  book  for  that 
purpose  and  signed  by  the  commissioners,  a  memorandum  on  the 
minutes  of  the  commissioners  of  the  appointment  of  a  referee  was 
not  a  contract ; !l  and  where  the  bidder  for  printing  knows  that  a 
formal  written  contract  is  required  under  the  power  given  by  the 
legislature  to  a  joint  committee  the  oral  acceptance  of  his  bid  and 
awarding  him  the  contract  is  not  a  valid  contract.18  If  the  statute 
does  not  require  a  written  contract,  acceptance  of  a  bid  may  make 
a  complete  contract.17 

This  principle  often  overlaps  another,  already  stated,18  and  in 
some  of  the  foregoing  cases  the  oral  agreement  is  purely  prelimin- 
ary, certain  terms  being  left  open  for  future  negotiation  and  pos- 
sible modification.  In  such  cases  the  oral  agreement  is,  of  course, 
of  no  validity.18 


11  Clarke  Bros.  v.  McNatt,  132  Ga. 
610,  64  S.  E.  795. 

12  Chamberlain  v.  Prudential  Ins. 
Co.,  109  Wis.  4,  83  Am.  St.  Rep.  851, 
85  N.  W.  128;  Summers  v.  Mutual  Life 
Ins.  Co.,  12  Wyom.  369,  109  Am.  St. 
Rep.  992,  75  Pac.  937. 

13  Massachusetts.  Edge  Moor  Bridge 
Works  v.  Bristol  County,  170  Mass. 
528,  49  N.  E.  918. 

Michigan.  Central  Bitulithic  Pav- 
ing Co.  v.  Highland  Park,  164  Mich. 
223,  129  N..  W.  46. 

Montana.  Hogan  v.  Shields,  20  Mont. 
438,  52  Pac.  55. 

New  York.  Kayser  v.  Arnold,  124 
N.  Y.  674,  27  N.  E.  360. 

Virginia.  Adams  v.  Hazen,  —  Va. 
— ,  96  S.  E.  741. 

Washington.    Megrath  v.  Gilmore,  10 


Wash.   339,  39   Pac.    131;    Stanton   v. 
Dennis,  64  Wash.  85,  116  Pac.  650. 

14Haldane  v.  United  States,  69  Fed. 
819,  16  C.  C.  A.  447;  Edge  Moor 
Bridge  Works  v.  Bristol  County,  170 
Mass.  528,  49  N.  E.  918;  Capital  Print- 
ing  Co.  v.  Hoey,  124  N.  Car.  767,  33 
S.  E.  160;  Hughes  v.  Clyde,  41  O.  S. 
339;  State,  ex  rel.,  v.  Board  of  Puhlic 
Service,  81  O.  S.  218,  90  N.  E.  389. 

1*  District  of  Columbia  v.  Bailey,  171 
U.  S.  161,  43  L.  ed.  118. 

16  Capital  Printing  Co.  v.  Hoey,  124 
N.  Car.  767,  33  S.  E.  160. 

17  Highland  County  v.  Rhoades,  26  O. 
S.  411. 

«See  §27. 

1*  Alabama.  Bissenger  v.  Prince,  117 
Ala.  480,  23  So.  67  (where  the  con- 
tractors were  informed  that  they  should 
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Whether  the  oral  negotiations  or  informal  letters  and  telegrams 
which  show  that  a  written  contract  is  contemplated,  are  intended 
to  take  effect  at  once,  or  not  to  take  effect  until  such  written  con- 
tract is  executed,  depends  on  the  intention  of  the  parties  as  ascer- 
tained from  the  language  used  and  from  the  surrounding  facts  and 
circumstances.20  The  courts  have  not  agreed  as  to  the  effect  of 
provisions  for  written  contracts.  If  an  oral  or  informal  proposition 
is  accepted  orally  or  informally,  the  fact  that  the  acceptance  con- 
tains a  statement  that  a  written  contract  will  be  forwarded,  does 
not  render  such  acceptance  conditional,  or  add  a  new  term  thereto.21 
A  telegram,  " accept  *  •  *  mailing  contract,"  is  an  uncondi- 
tional acceptance  and  does  not  incorporate  the  written  contract 
thus  mailed  into  the  acceptance  so  as  to  add  to  such  telegram, 
terms  which  prevent  the  so-called  acceptance  from  completing  the 
contract.22  A  telegram,  "Letter  received:  Will  accept  conditions. 
If  satisfactory,  answer  and  will  forward  contract/ '  has  been  held 
to  be  an  unconditional  acceptance,  leaving  no  terxns  open  for  future 
negotiations;  and  it  is  held  that  such  contract  takes  effect  at  once, 
although  no  formal  written  contract  is  ever  executed,  the  parties 
not  being  able  to  agree  upon  the  terms  to  be  inserted  therein.23  An 
offer  by  telegraph  which  is  accepted  by  telegraph  as  follows: 
"Night  letter  received  will  accept  send  contract  signed  at  once," 
creates  a  contract  at  once ;  and  the  formation  of  such  contract  is 
not  postponed  until  the  written  contract  is  executed.34  If  an  offer 
provided,  "if  this  is  agreed  to,  the  contract  can  be  drawn  up  and 
signed,"  it  was  held  that  such  offer  did  not  call  for  formal  con- 
tract, but  gave  the  promisee  the  option  to  demand  one.28 


have  the  contract  before  the  character 
of  the  building  was  definitely  de- 
termined). 

California.  Pacific,  etc.,  Co.  v.  River- 
side, etc.,  Co.,  90  Cal.  627,  27  Pac.  525 
(where  the  purchaser  was  to  examine 
the  title). 

Florida.  Strong  &  Trowbridge  Co. 
v.  Baars,  60  Fla.  253,  54  So.  92. 

Kentucky.  Cincinnati  Equipment 
Co.  v.  Big  Muddy  River  Consol.  Coal 
Co.,  158  Ky.  247,  164  S.  W.  794. 

New  Jersey.  Donnelly  v.  Currie 
Hardware  Co.,  66  N.  J.  L.  388,  49  Atl. 
428. 

» Seech.  LXm. 


21  Skeen  v.  Ellis,  105  Ark.  513,  152 
S.  W.  153;  Sanders  v.  Pottlitzer  Bros. 
Fruit  Co.,  144  N.  Y.  209,  43  Am.  St. 
Rep.  757,  29  L.  R.  A.  431,  39  N.  E. 
75;    Williams  v.  Burdick,  63  Or.  41, 

125  Pac.  844  [rehearing  denied,  63  Or. 
41,  126  Pac.  603].     See  §§168  et  seq. 

22  Williams  v.  Burdick,  63  Or.  41,  125 
Pac.  844  [rehearing  denied,  63  Or.  41, 

126  Pac.  603]. 

23  Sanders  v.  Pottlitzer  Bros.  Fruit 
Co.,  144  N.  Y.  209,  43  Am.  St.  Rep. 
757,  29  L.  R.  A.  431,  39  N.  E.  75. 

24  Billings  v.  Wilby,  175  N.  Car.  571, 
96  S.  E.  50. 

25  Allen  v.  Chouteau,  102  Mo.  309,  14 
8.  W.  869.  An  acceptance  by  telegraph, 
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On  the  other  hand,  it  is  said  in  some  jurisdictions  that  a  pro- 
vision for  reducing  the  contract  to  writing  raises  a  strong  inference 
that  no  contract  was  to  exist  until  it  was  reduced  to  Writing.21 

A  statement  in  a  telegram  of  acceptance  to  the  effect  that  a 
written  contract  would  be  forwarded,  was  said  to  imply  that  the 
details  of  the  contract  were  still  to  be  settled ;  but  in  this  case  the 
so-called  acceptance  contained  a  term  which  did  not  appear  in  the 
offer.27  An  attempted  acceptance,  " subject  to  written  contract," 
has  been  held  to  be  insufficient,  but  to  leave  certain  terms  open  for 
future  negotiations.20  A  cablegram  which  reads  like  acceptance, 
but  adds  "contract  mailed,"  is  not  an  acceptance.21  An  attempted 
acceptance,  "accepted,  contract  to  be  drawn  in  accordance  with 
the  above  proposition  or  bid.  This  is  about  right  and  will  be  satis- 
factory to ' '  the  corporation  to  which  the  offer  was  made,  was  held 
invalid.30  It  may  be  suggested  that  if  the  provision  for  a  written 
contract  is  found  in  the  acceptance,  it  may  prevent  a  contract  from 
existing,  even  though  it  was  not  intended  to  postpone  the  operation 
of  the  contract  until  it  was  reduced  to  writing.81  If  the  offer  makes 
no  provision  for  a  written  contract,  an  acceptance  which  is  condi- 
tioned upon  the  ultimate  reduction  of  such  contract  to  writing  adds 
a  new  term,  even  if  it  conforms  to  the  offer  in  every  other  respect. 

If  the  provision  in  the  acceptance  for  a  written  contract  is 
merely  optional  with  the  offeror,  such  provision  does  not  prevent 
a  contract  from  existing.22  A  clause  in  a  letter  of  acceptance,  "we 
would  also  suggest  that  you  forward  us  contract  to  cover  these 
plugs  in  question  so  there  will  be  no  misunderstanding  in  the 
future, ' '  **  does  not  prevent  such  letter  of  acceptance  from  taking 
effect  and  completing  the  contract. 

If  A  promised  B  to  begin  work  before  the  written  contract  is 
executed,  and  if  B  permits  A  to  continue  work  when  A  refuses  to 
sign  the  written  contract,  it  is  said  that  the  provision  requiring  a 
written  contract  is  waived  and  that  A  may  recover  upon  the  oral 
contract.34 


"Letter  received;  offer  accepted;  writ- 
ing," was  held  valid,  though  no  writing 
was  sent:  Dalrymple  v.  Scott,  19  Ont. 
App.  477. 

23  Adams  v.  Hazen.  —  Va.  — ,  96  S. 
E.  741. 

27  Jacob  Johnson  Fish  Co.  v.  Hawley, 
150  Wis.  578,  137  N.  W.  773. 

28  Glenn   v.   S.   Birch   &  Sons   Const. 
Co.,  52  Mont.  414,  158  Pac.  834. 

29  Runyon  v.  Wilkinson,  etc.,  Co.,  57 
N.  J.  L.  420,  31  Atl.  390. 


80  Sparks  v.  Pittsburg  Co.,  159  Pa. 
St.  295,  28  Atl.   152. 

31  See  §  171. 

32  Mercer  Electric  Mfg.  Co.  v.  Con- 
necticut Electric  Mfg.  Co.,  87  Conn. 
091,  89  Atl.  909. 

33  Mercer  Electric  Mfg.  Co.  v.  Con- 
necticut Electric  Mfg.  Co.,  87  Conn. 
691,  89  Atl.  909. 

34  Hart  v.  Tremont  Lumber  Co.,  131 
La.  847,  60  So.  368. 
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If  the  parties  to  a  contract  have  agreed  that  it  shall  be  reduced 
to  writing  and  executed  in  duplicate  before  it  takes  effect,  and  one 
of  the  parties  signs  it  and  sends  it  to  the  other,  who  signs  it  and 
returns  it,  the  loss  of  such  contract  in  the  mail  will  not  prevent  its 
existence ;  although  the  burden  rests  upon  the  party  who  claims  to 
have  signed  it  and  returned  it.w 

§  214.  Place  at  which  contract  is  made.  The  place  at  which  a 
contract  is  made  is  the  place  at  which  the  offer  is  accepted.1  If 
the  offer  is  accepted  by  doing  an  act,  the  place  where  the  act  is 
done  is  the  place  where  the  contract  is  made.2 

A  contract  made  by  correspondence  is  made  at  the  place  where 
the  letter  of  acceptance  is  posted.8  If  A  mails  an  offer  to  B  in 
State  X,  and  B  attempts  to  accept  such  offer  in  State  Y  by  mailing 
a  so-called  acceptance  which  contains  an  additional  term,  and  A 
acquiesces  in  such  additional  term  in  State  X,  such  contract  is 
made  in  State  X  and  not  in  State  Y.4  If  the  making  of  a  certain 
contract  is  a  crime,  such  crime  is  committed  where  the  offer  is 
received  by  mail  and  the  letter  of  acceptance  is  mailed  to  the 
offeror,  even  though  the  offeror  is  not  physically  present  at  such 
place.1  Professional  advice  by  mail  is  given,  on  the  other  hand, 
where  the  letter  of  advice  is  received.8  The  crime  of  bribery  is 
committed  where  the  bribe  is  received,7  as  well  as  where  such  letter 
accepting  such  proposition  is  mailed.8  If  the  contract  is  made  by 
telephone,  the  place  where  the  offeree  is  when  he  accepts  is  the 
place  where  the  contract  is  made.8 

m 

§  21 5.  Time  at  which  contract  is  made.  A  contract  is  made  at 
the  time  at  which  the  offer  is  accepted  in  legal  effect.  If  the  prom- 
ise is  to  be  accepted  by  making  a  promise  in  return,  the  time  at 


M  O'Neal  v.  Moore,  78  W.  Va.  296, 

88  S.  E.  1044. 

t  Newcomb  v.  DeRoos,  2  E.  &  E.  271; 
Couret  v.  Conner,  118  Miss.  598,  .79  So. 
230. 

2  Newcomb  v.  DeRoos,  2  E.  &  E.  271. 

'Emerson  Co.  v.  Proctor,  97  Me. 
360,  54  Atl.  849;  Latrobe  v.  Winans, 

89  Md.  636,  43  Atl.  829 ;  Antes  v.  State 
Ins.  Co.,  61  Neb.  55,  84  N.  W.  412; 
Perry  v.  Mfc  Hope  Iron  Co.,  15  R.  I. 
380,  2  Am.  St.  Rep.  902,  5  Atl.  632. 

4  New  York  Architectural  Terra  Cotta 
Co.  v.  Williams,  184  N.  Y.  579,  77  N. 


E.  1192  [affirming  New  York  Archi- 
tectural Terra  Cotta  Co.  v.  Williams, 
102  App.  Div.  1,  92  N.  Y.  Sup.  8081. 

»  Burton  v.  United  States,  202  U.  S. 
344,  50  L.  ed.  1057. 

BEdmundson  v.  Render  (1905),  2 
Ch.  320. 

7  Burton  v.  United  States,  196  U.  8. 
283,  49  L.  ed.  482. 

•  Burton  v.  United  States,  202  U.  SL 
344,  50  L.  ed.  1057. 

9  Bank  v.  Sperry  Flour  Co.,  141  OaL 
314,  74  Pac.  855. 
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which  the  contract  is  made  is  the  time  at  which  the  offeree  notifies 
the  offeror  of  his  acceptance.1 

If  the  contract  is  to  be  made  by  giving  a  promise  for  a  promise, 
and  the  offer  is  made  under  such  circumstances  that  acceptance  by 
mail  or  telegraph  is  proper,  the  contract  is  made  when  such  ac- 
ceptance is  delivered  to  the  postal  authorities  or  to  the  telegraph 
company  for  transmission,2  unless  the  offer  makes  some  different 
provision  as  to  the  means  by  which  it  may  be  accepted.1 

If  the  offer  is  to  be  accepted  by  performing  an  act  and  the  act 
is  of  such  a  nature  that  it  can  be  performed  instantaneously,  the 
contract  is  made  when  the  act  is  performed.4  If  the  act  is  of  such 
a  nature  that  it  can  not  be  performed  instantaneously,  a  question 
arises  as  to  whether  the  contract  is  made  when  performance  begins, 
or  whether  it  is  not  made  until  performance  is  complete.  This 
question  is  discussed  elsewhere.8 

ISee  §{  150,  152  et  aeq.  4  See  ||  130,  131  and  154  et  seq. 

2 See  §|  109  et  seq.  ISee  §§  130  et  seq. 

•  See  f  206. 
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General  Nature  of  Fraud,  Misrepresentation, 
Mistake,  and  Non-Disclosure 

1 216.  Introductory. 

{217.  Definition  and  nature  of  fraud. 

1 218.  Definition  and  nature  of  misrepresentation. 

1 219.  Definition  and  nature  of  mistake. 

1 220.  Definition  and  nature  of  non-disclosure. 

1 221.  Distinction  between  essential  elements  of  the  contract  and  matters  of 

inducement. 
|222.  Effect  of  making  existence  of  fact  a  term  of  contract. 

§216.  Introductory.  The  outward  form  of  offer  and  accept- 
ance may  exist  while  in  reality  there  is  either  no  agreement  at  all, 
or  one  which  is  voidable  at  the  election  of  one  party  thereto.  This 
state  of  affairs,  if  due  to  some  defect  in  the  offer  and  acceptance, 
may  exist  by  reason  of  one  of  two  things.  First :  one  party  may  go 
through  the  form  of  making  a  contract  because  of  an  erroneous 
belief  of  some  sort.  In  certain  cases  contracts  thus  entered  into 
are  valid,  in  others  vofdahV  m  rsfhfi**  void.  Fnder  this  general 
head  are  included  fraud,  either  actual  or  constructive;  misrepre- 
sentation, mistake  and  non-disclosure.  Anyone  of  these  may  exist 
where  the  nartv  snhWt  thereto  is  free  from  any  constraint  or 
overpowering  influence.  Second:  one  party  may  go  through  the 
form  of  making  an  agreement  because  his  mind  is  so  overpowered 
that  he  apparently  makes  a  contract,  but  does  not  really  consent 
tWeto.  TTnder  this  general  head  are  included  duress  and  undue 
influence.  Either  of  these  may  exist  where  the  party  subjected 
thereto  is  informed  of  all  the  material  facts.  It  is  possible  and  not 
theommra  for  a  fc^mbtnation  of  ttiesS  fw5  general  types  16  exist ; 
that  is,  the  nartv  seeking  relief  may  be  under  some  overpowering 
influence  and  at  the  same  time  under  some  erroneous  belief  concern- 
mi?  some  material  fact.  Either  or  both  of  these  states  of  mind  mav 
he  farther  complicated  with  weakness  of  mind,  drunkenness,  and 
the  like,  not  sufficient  to  destrov  the  canacitv  of  the  party  if  free 

from  restraint,  deceit,  and  the  like ;  yet  making  the  person  in  ques- 
*19 
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tion  peculiarly  susceptible  to  the  effects  of  the  restraint  or  deceit 
to  which  he  is  subjected.  These  questions  will  be  considered  sep- 
arately as  far  as  it  is  practicable.  The  cases  in  which  the  erroneous 
belief  of  one  party  is  due  to  the  intentional  false  statement  of  the 
other  are  usually  the  simplest.  The  cases  in  which  the  erroneous 
belief  of  one  party  is  due  to  the  innocent  false  statement  of  the 
adversary  party  come  next.  Those  in  which  the  erroneous  belief 
of  one  party  are  not  due  to  anything  that  the  adversary  party  has 
said  or  done  are  in  many  respects  the  most  difficult  of  all.  For 
these  reasons  fraud  will  be  considered  first,  innocent  misrepresenta- 
tion will  be  considered  next,  and  mistake  and  non-disclosure  will  be 
considered  last  of  all.  The  reasons  for  jconsidering  analogous  types 
of  mistake,  misrepresentation  and  fraud  together,  instead  of  con- 
sidering all  the  types  of  fraud  together,  then  all  the  types  of  mis- 
representation together  and  then  all  the  types  of  mistake  together 
will  be  considered  hereafter.  The  problems  which  arise  out  of 
fraud  misrepresentation  or  mistake  as  to  a  matter  of  law,  are  much 
more  alike  than,  for  example,  fraud  as  to  a  matter  of  law  is  like 
fraud  as  to  a  matter  of  fact.  They  are,  as  a  rule,  more  difficult 
than  the  problems  which  arise  out  of  fraud,  misrepresentation  or 
mistake  as  to  matters  of  fact.  For  these  reasons,  fraud,  misrepre- 
sentation, and  mistake  as  to  matters  of  law  will  be  considered  after 
the  corresponding  topics  which  involve  questions  of  fact. 

§217.  Definition  and  nature  of  fraud.  The  term  "fraud/'  is 
one  which  is  used  in  a  variety  of  meanings.  It  is  used  as  the  name 
of  a  tort  at  common  law ;  as  a  name  for  false  representations  which 
will  enable  the  defrauded  party  to  avoid  liability  upon  a  contract 
at  common  law;  and  as  a  name  for  such  unfair  dealing  as  will 
induce  a  court  of  equity  to  refuse  specific  performance  against  the 
■party  who  has  been  deceived  by  such  fraud,  or  in  some  cases  to 
grant  rescission  upon  his  application.  No  general  definition  can  be 
framed  which  will  include  all  these  different  ideas.  These  ideas 
which  have  little  in  common  except  that  an  unfair  and  unconscien- 
tious advantage  has  been  taken  by  one  party  of  another.  At  com- 
mon law  fraud  was  used  in  at  least  the  two  different  senses  which 
have  been  indicated.  When  used  as  the  name  of  the  wrong  for 
which  the  action  of  deceit  would  lie,  the  term  " fraud* '  had  a  fairlv 
exact  meaning.  It  consisted  of  a  false  representation  of  a  material 
fact  made  bv  one  who  knew  that  it  was  false  or  in  some  cases  who 
made  a  positive  statement  when  he  knew  that  he  had  not  informa- 
tion sufficient  to  warrant  his  belief  in  the  truth  of  such  statement, 
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made  to  one  who  did  not  know  that  it  was  false,  with  intent  to 
deceive  such  person  and  to  influence  his  action,  which  did  deceive 
such  person  and  influence  his  action  to  his  damage.1  In  addition  to 
this  meaning,  it  was  also  used  to  include  the  false  statements  made 
by  one  party  to  a  contract  which  were  of  such  a  sort  and  produced 
such  an  effect  that  the  other  party  could  treat  such  contract  as 
absolutely  void  if  the  false  statement  concerned  an  essential  ele- 
ment of  such  contract;2  and  also  which  were  made  under  such  cir- 
cumstances that  the  adversary  party  could  avoid  such  contract 
by  his  own  acts  at  law  in  some  cases ;  and  in  other  cases  he  could 
have  such  contract  set  aside  in  equity,  if  the  fraud  concerned  a 
collateral  or  material  fact.8  As  the  term  was  originally  used  in 
the  law  of  contracts, " fraud/'  for  which  a  contract  may  be  avoided, 
or  which  makes  such  contract  void  ab  initio,  has  substantially  the 
same  elements  as  fraud  in  the  law  of  torts.4  Other  definitions  lay 
emphasis  upon  the  falsity  and  materiality  of  the  representation  and 
of  the  injuries  suffered  from  action  in  reliance  thereon,  but  mini- 
mize or  ignore  the  wrongful  intent  of  the  party  by  whom  such 


IDeny  v.  Peek,  L.  R.  14  App.  Oaa. 
337. 

28eech.  VII. 

*See  ||339  et  seq.;  Peek  v.  Gurney, 
L.  R.  6,  H.  L.  377.  "To  constitute  action- 
able fraud,  it  must  be  made  to  appear: 
(1)  That  defendant  made  a  material 
representation;  (2)  that  it  was  false; 
(3)  that  when  he  made  it  he  knew 
that  it  was  false,  or  made  it  reckteesly, 
without  any  knowledge  of  its  truth 
and  as-  a  positive  assertion;  (4)  that 
he  made  it  with  the  intention  that  it 
should  be  acted  upon  by  plaintiff;  (5) 
that  plaintiff  acted  in  reliance  upon  it; 
(6)  that  he  thereby  suffered  injury; 
and  (7)  that  all  these  facia  must  be 
proven  with  a  reasonable  degree  of 
certainty,  and  all  of  them  must  be 
found  to  exist;  the  absence  of  any 
of  them  wouM  be  fatal  to  a  recovery;" 
Wingate  ▼.  Render,  —  Okla.  — ,  160 
Pac.  614  [quoted  in  Henry  v.  Collier, 
—  Okte.  — ,  169  Pac.  636,  and  in 
Dieterle  v.  Harris,  —  OkHa.  — ,  169  Pac 
879]. 

4  United   States.     Cooper  v.   Schles- 


inger,  111  U.  S.  148,  28  L.  ed.  382; 
King  v.  Lamborn,  186  Fed.  21,  108 
C.  C.  A.  123. 

Alabama.  Crooker  v.  White,  162 
AKa.  476,  50  So.  227;  Empire  Life  Ins. 
Co.  v.  Gee,  171  Ala.  435,  55  So.  166; 
Empire  Life  Ins.  Co.  v.  Gee,  178  Ala. 
492,  60  So.  90. 

Arkansas.  Parker  v.  Boyd,  108  Ark. 
32,  156  S.  W.  440. 

Colorado.  Sellar  v.  Clelland,  2  Colo. 
532. 

Florida.  Wheeler  v.  Baars,  33  F!a, 
696,  15  So.  584;  MizelL  v.  Upchurch,  46 
Fla.  443,  35  So.  9. 

Georgia.  Emlen  v.  Roper,  133  Ga. 
726,  66  S.E.  934. 

Illinois.  Antle  v.  Sexton,  137  III. 
410,  27.  N.  E.  691  [affirming  32  IM.  App. 
437] ;  Crocker  v.  Manley,  164  IH.  282, 
56  Am.  St.  Rep.  19ft,  45  N.  E.  577; 
Prentice  v.  Crane,  234  111.  302,  84  W. 
-  E.  916;  Gillespie  v.  Fulton  Oil  &  Gas 
Co.,  ?f«  m.  IP*.  PA  N.  E.  210;  Prout  v. 
Hoy  Oil  Co.,  263  Ilk  54,  105  N.  E.  26; 
Wachamuth  v.  Martini,  45  111.  App. 
244. 
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representation  is  made.1  This  modification  of  the  common-law 
definition  is  in  part  due  to  the  influence  of  the  equitable  idea  of 
fraud  and  in  part  due  to  the  effect  of  the  doctrine  of  innocent  mis- 
representation in  jurisdictions  in  which  a  contract  may  be  avoided 
at  law  for  innocent  misrepresentation.1 


Maine.  Atlas  Shoe  Co.  v.  Bechard, 
102  Me.  197*,  10  L.  R.  A.  (N.S.)  245, 
66  Atl.  390;  Hotchkiss  v.  Bon  Air  Coal 
&  Iron  Co.,  108  Me.  34,  78  Atl.  1108. 

Michigan.  Hoeft  v.  Kock,  119  Mich. 
458,  78  N.  W.  666. 

Missouri  Bank  v.  Byers,  139  Mo. 
©27,  41  8.  W.  325. 

Montana.  Power  v.  Turner,  37  Mont. 
621,  97  Pac.  950. 

Nebraska.  Spencer  v.  Johnston,  58 
Neb.  44,  78  N.  W.  482;  Hitchcock  t. 
Irrigation  Co.  (Neb.),  95  N.  W.  638; 
York  v.  Boomer,  94  Neb.  62,  142  N. 
W.  689. 

New  York.  Arthur  v.  Griswold,  55 
N.  Y.  400;  Brackett  v.  Griswold,  112  N. 
Y.  454,  20  N.  E.  376;  Kountze  v.  Ken- 
nedy, 147  N.  Y.  124,  49  Am.  St.  Rep. 
651,  29  L.  R.  A.  360,  41  N.  E.  414; 
Adams  v.  GilMg,  199  N.  Y.  314,  92  N. 
E.  670  [affirming  115  N.  Y.  S.  999,  131 
App.  Div.  494]. 

Ohio.  Spencer  v.  King,  3  Ohio  N.  P. 
270. 

Oklahoma.  St.  Louis  &  San  Fran- 
cisco R.  Co.  v.  Reed,  37  Okfta.  350,  132 
Pac.  355. 

Pennsylvania.  Hexter  v.  Bast,  125 
Pa.  St.  62,  11  Am.  St.  Rep.  874,  17 
Atl.  252. 

Virginia.  Lake  v.  Tyree,  90  Va.  719, 
19  S.  E.  787;  Dudley  v.  Minor's  Execu- 
tor, 100  Va.  728,  42  S.  E.  870;  Scott  v. 
Boyd,  101  Va.  28,  42  S.  E.  918.- 

West  Virginia.  Tolley  v.  Poteet,  62 
W.  V\a.  291,  57  S.  E.  811;  Home  Gas 
Co.  v.  Mannington  Co-operative  Win- 
dow Glass  Co.,  63  W.  Va.  266,  61  S.  E. 
329. 

The  fraud  which  furnishes  the 
foundation  for  an  action  of  deceit  or 


for  rescission  in  equity  exists  where  a 
person  makes  a  false  representation  of 
a  material1  fact  susceptible  of  knowl- 
edge, when  he  does  not  know  whether 
it  is  true  or  false,  with  intention  to 
induce  the  person  to  whom  it  is  mad^, 
in  reliance  upon  it,  to  do  something 
to  his  pecuniary  hurt,  where  such  per- 
son acting  with  reasonable  prudence. 
is  thereby  deceived  and  induced  so  to 
do  to  his  damage":  Martin  v.  South 
Bluefield  Land  Co.,  81  W.  Va.  62,  94 
S.  E.  493.  See  also,  Definition  of 
Fraud,  by  Melville  M.  Bigelow,  3  Law 
Quarterly  Review,  419. 

I  Alabama.  Stone  v.  Walker,  — 
Ala.  — ,  77  So.  554. 

Michigan.  Weinberg  v.  Ladd,  199 
Mich.  164,  165  N.  W.  711. 

Minnesota.  Corse  v.  Minnesota  Grain 
Co.,  94  Minn.  331,  102  N.  W.  728. 

Oklahoma.  Choctaw  Cotton  Oil  Co.  v. 
Williams,  —  Okla.  — ,  168  Pac.  792. 

Wyoming.  Taylor  v.  First  National 
Bank,  25  Wyom.  204,  167  Pac.  707. 

"A  material!  false  statement,  relied 
upon  by  the  other  party  in  ignorance  of 
its  falsity,  and  which  materially  in- 
fluences him  to  enter  into  the  con- 
tract, constitutes  a  fraud  which  will 
authorize  a  rescission:  [Sledge  v.  Scott, 
56  Ala.  202;  Perry  v.  Johns-ton,  69  Ala. 
648;  Davis  v.  Betz,  66  Ala.  206;  Rice 
v.  Gilbreath,  119  Ala.  424,  24  So.  421; 
Brewer  v.  Arantz,  124  Ala.  127,  26 
So.  922;  Moore  v.  Barber  Asphalt  Pa  v. 
Co.,  118  Ala.  503,  23  So.  798"];  Stone 
v.  Walker,  —  Ala.  — ,  77  So.  554.  Upon 
this  question,  see  also,  Fricke  v.  In- 
ternational Harvester  Co.,  247  Fed. 
869. 

•  See  {376. 
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Wherever  it  becomes  material,  equity  is  inclined  to  refuse  to  be 
bound  by  a  rigid  definition  and  to  extend  the  term  "fraud"  to  any 
sort  of  unfair  dealing  by  reason  of  which  it  will  refuse  specific 
performance  as  against  the  defrauded  party  or  in  some  cases  will 
grant  rescission  at  his  instance.7  Constructive  fraud,  therefore, 
though  not  a  very  appropriate  name,  has  a  well-recognized  place  in 
law.8  At  the  same  time  it  must  be  admitted  that  many  of  the 
definitions  of  fraud  in  equity  enumerate  about  the  same  elements 
as  are  included  in  the  definition  of  fraud  as  a  tort.9  Where  this 
definition  is  found  in  equity,  however,  it  is  usually  in  a  case  in 
which  fraud  is  found  to  exist.  The  definition  is  not  applied  so  as 
to  prevent  relief  in  every  case  in  which  any  of  such  elements  is 
lacking. 

A  good  illustration  of  the  different  uses  of  the  term  "fraud"  is 
to  be  found  in  the  most  celebrated  classification  of  the  kinds  of 
fraud.  "1.  Then  fraud,  which  is  dolus  malus,  may  be  actual,  aris- 
ing from  facts  and  circumstances  of  imposition ;  which  is  the  plain- 
est case.  2.  It  may  be  apparent  from  the  intrinsic  nature  and 
subject  of  the  bargain  itself ;  such  as  no  man  in  his  censes  and  not 
under  delusion  would  make  on  the  one  hand,  and  as  no  honest  and 
fair  man  would  accept  on  the  other;  which  are  unequitable  and 
unconscientious  bargains }  and  of  such  even  the  common  law  has 
taken  notice,  for  which,  if  it  would  not  look  a  little  ludicrous, 
might  be  cited  I  Lev.  III.  James  v.  Morgan.  A  third  kind  of  fraud 
is,  which  may  be  presumed  from  the  circumstances  and  condition 
of  the  parties  contracting ;  and  this  goes  farther  than  the  rule  of 
law;  which  is,  that  it  must  be  proved,  not  presumed,  but  it  is 
wisely  established  in  this  court  to  prevent  taking  surreptitious 
advantage  of  the  weakness  or  necessity  of  another,  which  know- 
ingly to  do  is  equally  against  conscience  as  to  take  advantage  of 
his  ignorance;  a  person  is  equally  unable  to  judge  for  himself  in 


7  See  Definition  of  Circumvention,  by 
Melville  M.  Bigelow,  5  Law  Quarterly 
Review,  140.  See  $f  405  et  seq.  For  a 
broad  statutory  definition,  see  Choc- 
taw Cotton  Oil  Co.  v.  Williams,  — 
Okla.  — ,  168  Pac.  792. 

•  See  ch.  XVI. 

•  Prentice  v.  Crane,  234  III.  302,  84 
K.  E.  916;  Home  Gas  Co.  v.  Manning- 
ton  Co-operative  Window  Glass  Co.,  63 
W.  V*.  266,  61  S.  E.  329. 

"The  burden  of  proof  is  on  the  com- 


plainant; and  unless  he  brings  evidence 
sufficient  to  overcome  the  natural  pre- 
sumption of  fair  dealing  and  honesty, 
a  court  of  equity  will  not  be  justified 
in  t  setting  aside  a  contract  on  the 
ground  of  fraudulent  representations. 
In  order  to  establish  a  charge  of  this 
character  the  complainant  must  show 
by  clear  and  decisive  proof — 

First.  That  the  defendant  has  made 
a  representation  in  regard  to  a  ma- 
terial fact; 
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one  as  the  other.  A  fourth  kind  of  fraud  may  be  collected  or 
inferred  in  the  consideration  of  this  court  from  the  nature  and  cir- 
cumstances of  the  transaction,  as  being  an  imposition  and  deceit  on 
the  other  persons  not  parties  to  the  fraudulent  agreement. ' ' tt  Under 
this  classification  the  first  type  of  fraud  is  substantially  the  same 
as  fraud  at  common  law.11  The  second  class  of  fraud  as  here  given 
is  the  unconscionable  contract.12  The  third  type  of  fraud  includes 
constructive  fraud,18  and  possibly  undue  influence.14  The  fourth 
type  of  fraud  has  nothing  to  do  with  the  fraud  which  is  exercised 
by  one  party  to  a  contract  to  another  and  does  not  affect  the  valid- 
ity of  the  assent  in  any  way.  It  is  an  example  of  illegal  subject- 
matter.  In  this  type  of  fraud  the  parties  to  the  contract  agree  to 
commit  a  fraud  upon  a  third  party,  or  upon  the  public  at  large,  or 
upon  the  government.18 

Fraud  must  be  distinguished  from  other  legal  ideas.  It  differs 
from  mistake  in  that  the  statement  of  the  adversary  party  is  the 
cause  of  the  false  impression  in  fraud,  while  it  can  not  be  so  in 
mistake.  It  differs  from  misrepresentation  in  that  a  misrepresenta- 
tion is  made  by  one  who  believes  it  to  be  true  and  has  reasonable 
ground  for  such  belief,  while  fraud  is  committed  by  one  who  knows 
that  his  statement  is  false,  or  who  makes  it  positively  without  rea- 
sonable grounds  for  believing  it  to  be  true.  It  differs  from  non- 
disclosure in  that  in  fraud  the  party  against  whom  relief  is  sought 
does  something  by  word  or  deed  to  mislead  the  adversary  party, 
while  in  non-disclosure  he  merely  omits  to  give  information.11 

§  218.  Definition  and  nature  of  misrepresentation.  A  misrepre- 
sentation is  a  false  statement  of  a  material  fact  made  by  one  party 
to  a  contract  to  the  adversary  party,  with  intent  to  influence  his 
action,  which  such  adversary  party  believes  and  in  reliance  on 


Secondly.  That  such  representation 
is   false; 

Thirdly.  That  such  representation 
was  not  actually  believed  by  the  de- 
fendant, on  reasonable  grounds,  to  be 
true; 

a 

Fourthly.  That  it  was  made  with 
intent  that  it  should  be  acted  on; 

Fifthly.  That  it  was  acted  on  by 
complainant  to  hie  damage;    and, 

Sixthly.  That  in  so  acting  on  it  the 
complainant  was  ignorant  of  its  falsity, 
and  reasonably  believed  it  to  be  true": 


Southern  Development  Co.  v.  Silva,  125 
U.  S.  247,  SI  L.  ed.  678. 

10  Chesterfield  v.  Janssen,  2  Ves.  Sr. 
125,  1  Atk.  301,  1  Wife.  286;  quoted  In 
Hodges  v.  Wilson,  105  N.  Car.  323,  81 
S.  E.  340. 

11  See  ante,  this  section. 

12  See  §|  641  et  seq. 
I*  See  ch.  XVI. 

14  See  ch.  XVII. 

15  See  ch.  XXIX  and  ch.  XXX. 
II  See  1 220  and  ch.  XIV. 
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which  he  acts  to  his  damage.1  Misrepresentation  is  to  be  distin- 
guished from  mistake  in  that  the  erroneous  belief  in  misrepresenta- 
tion is  due  to  the  false  statement  of  the  other  party  to  the  contract, 
while  in  mistake  such  erroneous  belief  must  be  due  to  some  other 
cause.2  It  is  distinguished  from  fraud  in  that  in  fraud  the  party 
making  the  false  statement  has  actual  or  constructive  knowledge 
of  its  falsity,3  and  makes  the  statement  with  intent  to  deceive  the 
person  to  whom  it  is  made ; 4  while  misrepresentation  is  essentially 
a  bona  fide  misstatement.  It  differs  from  non-disclosure  in  that  in 
misrepresentation  the  erroneous  belief  of  one  party  is  caused  by 
the  acts  of  the  other ;  while  in  non-disclosure  it  is  caused  by  his 
omission  to  speak.  While  eminent  authority  treats  misrepresenta- 
tion as  in  part  mistake  and  in  part  fraud,1  it  possesses  peculiarities 
of  its  own,  and  is  best  discussed  as  a  separate  topic.  Still  it  must 
be  admitted  that  the  courts  often  call  it  mistake.6  Misrepresenta- 
tion is  said  to  be  "a  material  mistake  of  fact  caused  by  the  fault 
of  the  other  party,"7  but  such  qualification  removes  the  ambiguity 
arising  out  of  the  use  of  the  term  " mistake.' '  To  add  to  the  confu- 
sion, some  courts  call  misrepresentation  " legal  fraud/'8  "construe 
tive  fraud,"1  or  ex  post  facto  fraud;10  and  definitions  are  not 


IKeHi  v.  Trenchard,  142  Fed.  16,  73 
C.  C.  A.  202  [modifying  Trenchard  v. 
KeU,  127  Fed.  596];  Vanderbilt  v. 
Bishop,  188  Fed.  971. 

2Hewey  v.  Metropolitan  Life  Ins. 
Co.,  100  Me.  523,  62  Atl.  600;  Penning- 
ton v.  Roberge,  122  Minn.  295,  142  N. 
W.  710. 

3  See  {217. 

4  See  SS  317  et  seq. 

I  Bishop  on  Contracts,  enlarged  edi- 
tion, S  663. 

•  Selby  v.  Matson,  137  la.  97,  114 
K.  W.  609;  Freeman  v.  Croom,  172 
N.  Car.  524,  90  S.  E.  529;  Orowe  v. 
Lewin,  95  N.  Y.  423.  (In  this  case 
rescission  was  allowed  because  of  mis- 
representation1 as  to  the  identity  of  the 
realty  conveyed.)  Bigham  v.  Madison, 
103  Tenn.  358,  47  L.  R.  A.  267,  52  S. 
W.  1074. 

7  Martin  v.  HH1,  41  Minn.  337,  43  N. 
W.  937;  Pennington  v.  Roberge,  122 
Minn.  295,  142  N.  W.  710. 


•  Schofield,  etc.,  Co.  v.  Schofield,  71 
Conn.  1,  40  Atl.  1046;  Newman  v. 
Claflin  Co.,  107  Ga.  89,  32  S.  E.  943; 
Walters  v.  Eaves,  105  Ga.  584,  32  8. 
E.  609;  Totten-  v.  Burhans,  91  Mich. 
495,  51  N.  W.  1119;  Zunker  v.  Kuehn, 
113  Wis.  421,  88  N.  W.  605. 

By  statute  in  Georgia  an  innocent 
misrepresentation  if  acted  on  is  a  "legal 
fraud":  Walters'  v.  Eaves,  105  Ga.  684, 
32  S.  E.  609. 

•  Prewitt  v.  Trimble,  92  Ky.  176,  36 
Am.  St.  Rep.  586,  17  S.  W.  356; 
Vaughn  v.  Smith,  34  Or.  54,  55  Pac. 
99. 

10  "He  who  would  avail  himself  vf 
his  own  misrepresentation,  even  where 
it  was  unintentional,  is  as  much  open 
to  an  imputation  of  fraud  as  if  its 
falsity  had  been  known  to  him": 
Tyson  v.  Passmore,  2  Pa.  St.  122,  44 
Am.  Dec.  181. 
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infrequently  found  which  suggest  that  the  particular  authority 
which  framed  them  looked  upon  fraud  and  misrepresentation  as 
synonymous.11 

§219.  Definition  and  nature  of  mistake.    Mistake  is  a  term 
which  includes  a  number  of  distinct  legal  concepts,  which  have  in 
common  no  more  than  this,  that  the  party  seeking  relief  was  not 
aware  of  some  fact  or  rule  of  law  when  he  entered  into  the  contract 
in  question.     A  general  definition  of  mistake,  which,  like  an  ac- 
curate definition  will  at  least  indicate  the  extent  and  limits  of  the 
thing  defined,  is  practically  impossible.1    In  the  first  place,  mistake 
may  be  (1)  of  fact,  or  (2)  of  law.    In  the  second  place,  in  deter- 
mining how  far  mistake  is  operative  we  must  ascertain  (1)  whether 
it  affects  the  execution  and  the  essential  elements  of  a  contract, 
or  (2)  whether  it  affects  some  collateral  material  matter,  or  (3) 
whether    it    affects   some    collateral    immaterial    matter;    or    (4) 
whether  the  parties  have  made  a  valid  oral  contract  free  from 
mistake,  but  a  mistake  in  expressing  its  terms  has  been  made  in 
reducing  it  to  writing,  or  (5)  whether  payment  has  been  made 
under  mistake  where  no  liability  in  fact  existed.     Each  of  these 
forms  of  mistake  is  so  essentially  different  from  the  others  in  its 
nature,  and  often  in  its  legal  effects,  that  no  definition  covering  all 
these  diverse  forms  can  be  framed.     However,  some  definitions, 
helpful  if  not  comprehensive,  have  been  attempted.    Mistake  in  the 
broad  sense  of  the  term  is  said  to  be  "that  result  of  ignorance  of 
law  or  of  fact,  which  has  misled  a  person  to  commit  that  which, 
if  he  had  not  been  in  error,  he  would  not  have  done."2    "A  mis- 


it  United  States  Fidelity  &  Guaranty 
Co.  v.  First  Nat.  Bank,  233  111.  476,  M 
N.  E.  670. 

1  "To  formulate  an  accurate  and 
practicaMy  applicable  definition  of  the 
mistake  of  fact  which  will  warrant 
rescission  of  a  contract,  has  been-  ap- 
parently well-nigh  the  despair  of  law 
writers.  Indeed,  no  definition  or 
general  rule  has  been  invented  which 
is  sufficient  or  accurate,  except  by 
immediately  surrounding  it  with  numer- 
ous exceptions  and  qualifications  more 
important  than  itself.  This  is  not 
surprising,  in  view  of  the  fact  that  the 
whole  doctrine  is  an  invasion  or  re- 


striction upon  that  most  fundamental 
rule  of  the  law,  that  contracts  which 
parties  see  fit  to  make  shall  be  en- 
forced, and  in  view  of  the  further 
consideration  that  one  or  both  of  the 
parties  is  often,  if  not  usually, 
ignorant  or  forgetful  of  some  facts, 
though tfulness  of  which  might  vary 
his  conduct":  Kowalke  v.  Light  Oo., 
103  Wis.  472,  74  Am.  St.  Rep.  877,  79 
N.  W.  702. 

2  Chicago,  etc.,  Ry.  v.  Hay,  119  111. 
493,  504,  10  N.  E.  20  [quoting  3 
Jeremy  Eq.  Jure.  358;  quoted  in  Story 
Eq.  Juris.  §110]. 
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take  of  fact  is  an  unconscious  ignorance  or  forgetfulness  of  the 
existence  or  non-existence  of  a  fact,  past  or  present,  material  to 
the 'contract."3 

Many  things,  therefore,  that  are  termed  mistakes  in  popular 
language  are  not  mistakes  within  the  meaning  of  that  term  at  law 
or  in  equity.  A  fact  which  is  still  in  the  future  when  the  parties 
make  their  contract  may  not  come  to  pass  as  one  or  both  expect, 
but  this  is  not  mistake.4  No  matter  how  disastrous  to  the  hopes 
and  expectations  of  one  of  the  parties,  the  actual  outcome  of  the 
transaction  may  be  mistake,  in  the  legal  sense,  does  not  exist.  The 
fact  that  subsequent  circumstances  make  the  performance  of  a 
contract  more  burdensome  to  one  party  than  was  anticipated,  is  not 
ground  for  avoiding  such  contract.5  The  fact  that  the  injured  per- 
son does  not  recover  as  rapidly  as  he  expected  to,  does  not  amount 
to  a  mistake  for  which  a  contract  compromising  a  claim  for  per- 
sonal injuries  may  be  avoided.8 

While  an  erroneous  belief,  due  to  the  statement  of  the  adver- 
sary party  should  be  classed  as  fraud  or  misrepresentation,7  it  is 
sometimes  called  mistake.1  Fraud  and  misrepresentation  as  to  the 
essential  elements  of  the  contract  are  often  classed  as  mistake  and 
the  term  "fraud"  is  thus  restricted  to  fraud  in  the  inducement,  as 
to  the  characteristics  and  qualities  of  the  subject-matter  or  the 
adversary  party,  or  as  to  some  collateral  fact.9  Because  of  this 
confusion,  probably,  many  of  the  cases  which  are  explained  by  the 
courts  on  the  theory  of  mistake  are  really  cases  of  fraud. 

In  Georgia,  ignorance  and  mistake  are  distinguished.10  Ignor- 
ance is  said  to  apply  to  a  total  want  of  knowledge  upon  the  point 
in  question,  while  mistake  applies  to  partial  or  inaccurate  informa- 
tion which  results  in  an  erroneous  belief.11 


J  Pom.  Eq.  Juris.  §839  [quoted  in 
KowaJke  v.  Light  Co.,  103  Wis.  472, 
74  Am.  St.  Rep.  877,  79  N.  W.  762]. 

*Tatman  v.  Philadelphia,  Baltimore 
&  Washington  R.  Co.  (Bel.),  85  Atl. 
716. 

•  White  v.  Snell,  35  Utah  434,  100 
Pac.  927. 

I  Borden  v.  Sandy  River  &  Rangeley 
Lakes  R.  R.  Co.,  110  Me.  327,  86  At?. 
242. 

7  See  55  217  and  218. 

•  Freeman  v.  Croom,  172  N.  Car.  524, 
90  S.  E.  523. 


•  "Fraud  only  becomes  important,  as 
such,  when  a  sale  or  contract  is  com- 
plete in  its  formal  elements,  and  there- 
fore, valid  unless  repudiated, .  but  the 
right  is»  claimed  to  rescind  it":  Rodliff 
v.  Dallinger,  141  Mass.  1,  55  Am.  Rep. 
439,  4  N.  E.  805  [quoted  in  Kelfly 
Asphalt  Block  Co.  v.  Barber  Asphalt 
Paving  Co.,  211  N.  Y.  68,  L.  R.  A. 
1915C,  256,  105  N.  E.  88]. 

lOLangston  v.  Langston,  147  Ga.  318, 
93  S.  E.  892. 

If  Langston  v.  Langston,  147  Ga,  318, 
93  S.  E.  892. 
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The  persistent  confusion  on  the  subject  of  mistake  has  caused  it 
to  be  regarded  as  a  form  of  failure  of  consideration  on  the  one 
hand  and  impossibility  of  performance  on  the  other.  Mistake  as 
to  the  existence  of  a  subject-matter  is  occasionally  explained  in  the 
same  opinion  as  making  the  contract  impossible  of  performance  and 
as  preventing  the  existence  of  the  contract.12 

§220.  Definition  and  nature  of  non-disclosure.  Pure  non-dis- 
closure, as  the  name  implies,  is  the  omission  to  disclose  to  the 
adversary  party  facts  not  known  to  him  but  known  to  the  party  so 
omitting  to  make  disclosure.  It  differs  from  fraud  and  misrepre- 
sentation in  that  the  party  omitting  to  make  disclosure  does  noth- 
ing in  pure  non-disclosure  by  word  or  act  to  mislead  the  adversary 
party.  While  in  many  respects  analogous  to  mistake,  it  differs 
therefrom  in  this:  in  pure  mistake,  the  adversary  party  is  not 
aware  of  the  existence  of  the  mistake,  in  non-disclosure,  he  is.  It 
must  be  conceded,  however,  that  many  of  the  cases  classed  under 
mistake  are  really  cases  of  non-disclosure.  Active  concealment  is 
a  form  of  fraud  and  is  discussed  in  connection  therewith.1 

§221.  Distinction  between  essential  elements  of  the  contract 
and  matters  of  inducement.  Each  of  the  subjects  of  fraud,  misrep- 
resentation, mistake  and  non-disclosure  must  be  considered,  with 
reference  to  its  point  of  contact  with  the  contract.  Each  of  them 
may  (1)  concern  some  one  of  the  essential  elements  of  the  contract, 
or  (2)  concern  some  collateral  though  often  material  matter,  which 
may  involve  the  qualities  or  characteristics  of  the  subject  of  the 
contract  or  of  the  parties  thereto;  or  which  may  involve  some 
external  fact  which  may,  nevertheless,  operate  as  an  inducement  to 
the  contract.  (1)  The  essential  elements  of  a  contract  are  the 
parties,  the  subject-matter,  the  consideration  and  the  offer  and 
acceptance,  which  last,  in  one  sense,  includes  the  others.  We  have 
already  seen  in  discussing  offer  and  acceptance,1  that  the  offer  as 
made  must  be  accepted  fully  and  completely,  to  constitute  an 
agreement.  If  there  is  an  attempted  acceptance  by  a  party  other 
than  the  one  to  whom  the  offer  is  made,  or  an  acceptance  concern- 
ing a  different  subject-matter  or  consideration,  or  an  acceptance 
which  attempts  to  modify  the  terms  of  the  offer,  no  contract  exists. 
This  attempted  acceptance,  however,  may  be  regarded  as  a  counter- 

II  Miller  v.    Thompson,   40  Nev.   35,  18ee  §284. 

160  Pac.  775.  i  See  §§  168  et  seq. 
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proposition  which  may  in  turn  be  accepted  by  the  original  offeror 
by  words  or  acts.  The  function  of  fraud,  misrepresentation,  mis- 
take, or  non-disclosure  as  to  an  essential  element  of  a  contract  is 
to  conceal  from  one  or  both  of  the  parties  thereto  the  fact  that  in 
reality  they  have  never  agreed.2 

"There  are  two  kinds  of  fraud  of  which  the  court  takes  cog- 
nizance: fraud  in  the  consideration  and  fraud  in  the  execution  of 
the  instrument.  The  latter  goes  to  the  question  of  whether  the 
instrument  ever  had  any  legal  existence."3  The  further  function 
of  fraud,  misrepresentation,  mistake  or  non-disclosure  is  to  rebut 
the  presumption  of  offer  and  acceptance  that  would  otherwise  arise 
from  the  conduct  of  the  parties.  Thus  if  A  makes  an  offer  to  B 
and  X  accepts,  no  contract  arises.  If  A  acts  on  X's  offer,  it  would 
be  inferred  that  A  had  accepted  X*s  proposition,  as  that  is  the  legal 
effect  of  X's  nominal  acceptance.  A's  mistake  as  to  X's  identity 
rebuts  the  inference  that  he  has  accepted  X's  offer.  Like  reason- 
ing applies  to  mistakes  in  the  subject-matter  or  consideration.  If 
A  makes  an  offer  to  B,  and  B  attempts  to  accept  with  a  modifica- 
tion, no  contract  arises,  B's  "acceptance"  being  a  rejection  with  a 
counter-proposition.  If  A  acts  on  B's  counter-proposition,  an 
acceptance  thereof  might  be  inferred  from  A's  conduct.  This  infer- 
ence may  be  rebutted  by  showing  that  A,  by  operative  mistake, 
understood  that  B  had  accepted  his  offer  as  he  made  it.  Like  con- 
siderations apply  to  fraud,  misrepresentation  and  non-disclosure  as 
to  an  essential  element  of  the  contract.  They  each,  in  proper  cases 
prevent  offer  and  acceptance  from  existing  where  without  one  of 
them,  the  parties  would  be,  by  the  inevitable  legal  effect  of  their 
conduct,  precluded  from  denying  the  existence  of  a  contract.  Their 
appearance  in  an  essential  element  of  the  contract,  therefore, 
renders  it  ordinarily  void.  The  principles  involved  as  to  fraud, 
misrepresentation,  mistake  or  non-disclosure  concerning  an  essential 
element  of  a  contract  are  discussed  most  fully  under  mistake.  In- 
deed some  authorities  attempt  to  include  them  all  as  forms  of  mis- 


2  Thus  in  speaking  of  a  mistake  as 
to  the  identity  of  the  realty  con- 
tracted for  the  court  said:  "In  this 
case  the  minds  of  the  parties  never 
met.  The  contract  in  form  was  not 
a  contract  in  fact":  Crowe  v.  Lewin, 
95  K.  T.  423. 

I  Turner  v.  Bray,  72  Or.  394,  143  Pac. 
1011. 


"Where  parties  aseume  to  contract, 
and  there  is  a  mistake  as  to  the  exist- 
ence of  a  subject-matter,  it  is,  we 
think,  a  correct  statement  of  the  law 
that  under  such  conditions  there  is  no 
contract  because  of  the  want  of  mutual 
assent  necessary  to  create  one":  Miller 
y.  Thompson,  40  Nev.  35,  160  Pac.  775. 
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take.    This  is  incorrect  as  certain  complications,  such  as  negligence 
lead  to  different  results  in  some  of  these  subjects  from  that  reached 
in  others.     (2)  On  the  other  hand,  the  party  to  the  contract  may 
understand  the  identity  of  the  adversary  party,  the  consideration, 
the  subject-matter,  and  the  terms  of  the  contract;  and  may  be 
willing  to  enter  into  such  contract.     His  willingness  so  to  enter 
may,  however,  be  due  to  an  erroneous  belief  as  to  some  collateral, 
though  possibly  highly  material  matter,  which  may  involve  the 
qualities  or  characteristics  of  the  subject-matter,  or  which  may 
involve  other  facts  which,  nevertheless,  operate  as  the  inducement 
to  the  transaction  and  as  the  motive  for  entering  into  it.     This 
•erroneous  belief  may  be  caused  by  fraud,  misrepresentation,  mis- 
take or  non-disclosure.    For  lack  of  a  better  term  this  may  be  said 
to  affect  a  matter  of  inducement.    Such  a  contract  is  never  void. 
In  some  cases  it  is  voidable,  in  others,  valid.    It  will  thus  be  seen 
that  while  fraud,  misrepresentation,  mistake,   and  non-disclosure 
Tiave  sharp  points  of  contrast,  each  with  the  other,  the  difference 
between  any  two  of  them  is  slight  when  compared  with  the  differ- 
ence between  one  of  them,  for  instance,  mistake,  as  affecting  some 
essential  element  of  the  contract,  and  the  same  defect  as  affecting 
some  collateral  matter.    Each  of  these  is  more  like  the  others  in 
questions  affecting  an  essential  element  of  the  contract  than  it  is 
like  the  same  defect  as  affecting  a  matter  of  inducement.    Accord- 
ingly each  of  these  topics  will  be  considered  as  affecting  (1)  an 
essential  element  of  a  contract;  and  (2)  a  matter  of  inducement. 
Matters  of  inducement  will  be  considered  (1)  as  questions  of  fact 
and  (2)  as  questions  of  law. 

§  222.  Effect  of  making  existence  of  fact  a  term  of  contract. 

It  may  be  observed  before  beginning  a  discussion  of  the  topics  of 
fraud,  misrepresentation,  mistake  and  non-disclosure,  that  if  such 
terms  are  properly  used  they  all  apply  to  facts  which  are  not 
carried  into  the  contract  by  the  express  stipulation  of  the  parties, 
and  made  terms  thereof.  The  validity  of  the  contract  may,  of 
course,  be  expressly  conditioned  upon  the  existence  or  non-existence 
of  specific  facts.1  In  such  cases,  no  enforceable  contract  can  be 
said  to  exist  if  the  fact  is  not  as  stipulated,  even  though  no  mistake 
is  made  as  to  the  identity  of  the  adversary  party,  or  the  subject- 

1  Sterricker  v.  McBride,   157  Tit.  70,      51  Atl.  1040;  Harran  v.  Klaus,  70  Wifc 
41   N.   E.  744;    Leonard  v.   Assurance      383,  48  N.  W.  470. 
Co.,  24  R.  I.  7,  00  Am.  St.  Rep.  606, 
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matter  or  the  terms  of  the  contract.2  Thus  where  A  agreed  to  make 
a  flouring  mill  for  B,  and  as  both  A  and  B  assumed  that  X's  mill 
produced  fifty-five  per  cent,  flour,  they  agreed  that  taking  X's  mill 
as  a  basis,  the  mill  to  be  furnished  by  A  should  produce  flour  five 
per  cent,  better  than  the  fifty-fivfe  per  cent,  flour  produced  by  X's 
mill.  Since  X's  mill  did  not  produce  fifty-five  per  cent,  flour,  and 
he  refused  to  convert  it  so  as  to  make  that  grade,  the  court  held 
that  the  contract  between  A  and  B  was  based  on  a  mistake  and 
was  unenforceable.8  When  the  existence  of  a  certain  fact  is  made 
a  term  of  the  contract,  certain  results  follow  which  show  that  false 
statements  concerning  such  fact  can  not  amount  to  fraud  and  the 
like.  The  fact  that  the-  parties  have  conditioned  the  validity  of 
such  contract  on  the  existence  of  such  fact  shows  that  the  party  to 
whom  such  representation  is  made  does  not  rely  upon  the  truth  of 
such  statement ;  for  if  he  had,  he  would  not  have  stipulated  for  the 
event  of  its  proving  false.-  Accordingly,  even  if  the  other  elements 
of  fraud  are  present  it  is  held  in  many  jurisdictions  that  a  false 
statement  of  this  sort  can  not  be  fraud,  since  it  is  not  relied  upon.4 
So  it  is'  held  in  many  jurisdictions  that  exacting  a  warranty  upon 
a  matter  concerning  which  a  prior  representation  has  been  made, 
merges  such  representation,  and  prevents  it,  even  if  false,  from 
amounting  to  fraud  or  misrepresentation.'  Thus  a  warranty  as  to 
the  speed  of  a  steamboat,  inserted  in  a  contract,  prevents  a  prior 
false  representation  as  to  its  speed  from  amounting  to  fraud.§ 
Other  courts  treat  a  false  warranty  as  fraud.7    Whether  the  reli- 


*  "It  is  an  attempted  contract,  as- 
suming the  existence  of.  an  essential 
fact  which  does  not  exist,  and  therefore 
there  has  been  no  meeting  of  the  minds 
in  reality  and  no  contract":  Nordyke 
&  Marmon  Co.  v.  Kehlor,  155  Mo.  643, 
655,  78  Am.  St.  Rep.  600,  56  S.  W.  287 
fciting  Gardner  v.  Lane,  91  Mass.  (9 
All.)   492]. 

SKoontz  v.  Bank,  51  Mo.  275;  Third 
National  Bank  v.  Allen,  59  Mo.  310; 
Nordyke,  etc.,  Co.  v.  Kehlor,  155  Mo. 
643,  78  Am.  St.  Rep.  600,  56  S.  W. 
287  Tciting  Griffith  v.  Townley,  69  Mo. 
13,  33  Am.  Rep.  476;  Kingston  Bank  v. 
Eltinge,  40  N.  Y.  391,  100  Am.  Dec. 
516]. 

4  St.  Vrain  Stone  Co.  v.  R.  R.  Co., 
18  Colo.  211,  32  Pac.  827;  Elphick  v. 
Hoffman,    49    Conn.    331;    Holdom    v. 


Ayer,  110  Til.  448;  Lillienthal  v.  Brew- 
ing Co.,  154  Mass.  185,  26  Am.  St. 
Rep.  234,  12  L.  R.  A.  821,  28  N.  E.  151. 
SAndrus  v.  Refining  Co.,  130  U.  S. 
643>,  32  L.  cd.  1054 ;  Wright  v.  Phipps, 
90  Fed.  556.     See  §§  295  et  seq. 

6  Williams  Transportation  Line  v. 
Cole  Co.,  129  Mich.  209,  56  L.  R.  A.  939, 
88  N.  W.  473.     - 

7  Iowa.  Kimball  v.  Saguin,  86  la. 
186,  55  N.  W.  116. 

Kentucky.  Breeding  v.  Flannery,  14 
S.  W.  907. 

Rhode  Island.  Piche  v.  Robbins,  24 
R.  I.  325,  53  Atl.  92. 

Texas.  Rhode  v.  Alley,  27  Tex.  443. 
See  §§  295  et  seq. 

Washington.  Baker  v.  Robbins,  51 
Wash.  467,  99  Pac.  1. 
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ance  was  solely  on  the  warranty,  or  in  part  on  the  warranty  and  in 
part  on  the  fraudulent  representation  is  treated  as  a  question  of 
fact.1    If  a  contract  is  conditioned  on  the  existence  of  a  given  fact, 
the  contract  is  discharged  if  such  fact  is  not  as  stipulated;  or  if 
made  a  condition  precedent,  the  contract  never  takes  effect,  even  if 
all  the  elements  of  operative  fraud,  mistake,  misrepresentation,  or 
non-disclosure,  may  be  lacking.    In  the  technically  correct  use  of 
the  term,  misrepresentation  concerns  a  matter  which  though  mater- 
ial is  not  made  one  of  the  terms  of  the  contract.    If  the  false  state- 
ment is  carried  into  the  contract  and  becomes  one  of  the  terms 
thereof,  as  a  condition  precedent,*  or  a  warranty,10  different  ques- 
tions arise  from  those  found  in  mere  misrepresentation.     It   is 
rather  a  case  of  breach,  failure  of  a  condition  precedent,  and  the 
like.     However,  such  cases  are  often  explained  on  the  theory  of 
misrepresentation.    Thus  a  contract  for  the  sale  of  realty  expressly 
conditioned  to  be  void  if  vendor's  representations  concerning  it 
should  prove  untrue,  may  be  avoided  in  that  case,  even  though 
such  representations  were  made  in  good  faith.11    Among  the  most 
prominent  examples  of  misrepresentations  which  are  made  terms  of 
contracts  are  warranties  in  insurance  contracts.     A  warranty  in 
insurance  is  in  effect  a  clause  providing  that  the  policy  shall  not  be 
binding  unless  the  statements  warranted  are  literally  true.12    To 
enable  a  statement  to  amount  to  a  warranty,  the  policy  must  con- 
tain a  stipulation  to  that  effect.    It  must  not  merely  be  made  in  the 
application.11    A  warranty  may  be  created  by  a  clause  expressly 
providing  that  the  policy  shall  not  take  effect  unless  such  facts  are 


I A  case  of  collateral  guaranty: 
Busch  v.  Wilcox,  82  Mich.  315,  46  N. 
W.  940  [rehearing  denied,  82  Mich.  336, 
21  Am.  St.  Rep.  563,  47  N.  W.  328]. 
See  §§  321  et  aeq. 

•  See  post,  this  section.  See  also 
ch.  LXXVII. 

to  See  post,  this  section. 

11  Brett  v.  Van  Auken,  90  la.  553,  68 
N.  W.  891. 

12  United  States.  Moulor  v.  Ins.  Co., 
Ill  U.  S.  335,  28  L.  «d.  447.     * 

Alabama.  Alabama,  etc.,  Ins.  Co.  v. 
Johnston,  80  Ala.  467,  60  Am.  Rep.  112, 
2  So.  125. 

Indiana,  Rogers  v.  Ins.  Co.,  121  Ind. 
570,  2a  N.  E.  498. 


Missouri.  Aloe  v.  Life  Association, 
147  Mo.  561,  49  S.  W.  553. 

Nebraska.  Aetna  Ins.  Co.  v.  Sim- 
mon*, 49  Neb.  811,  69  N.  W.  125. 

Oregon.  Chrisman  v.  Ins.  Co.,  16  Or. 
283,  18  Pac.  466. 

Texas.  Phoenix  Assurance  Co.  ▼. 
Mfg.  Co.,  92  Tex.  297,  49  S.  W.  222; 
Supreme  Lodge,  Knights  and  Ladies  of 
Honor  v.  Payne,  101  Tex.  449,  15  L. 
R.  A.  (N.S.)  1277,  108  S.  W.  1160. 

13  Mutual  Benefit  Life  Ins.  Co.  v. 
Lehman,  132  Ala.  040,  32  So.  733; 
Royal  Neighbors  v.  Wallace,  64  Neb. 
330,  89  N.  W.  758  [modified  on-  re- 
hearing, 66  Neb.  54%  92  N.  W.  897]. 
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as  stated,14  or  by  a  clause  warranting  the  truth  of  certain  state- 
ments.19 Such  a  warranty,  if  made  a  part  of  the  policy  becomes  a 
condition  precedent.11  The  effect  of  such  warranties  is  to  permit 
the  insurance  company  to  avoid  the  policy  if  the  statement  thus 
warranted  is  untrue,  irrespective  of  other  questions  that  would  be 
important  in  fraud,  misrepresentation,  or  mistake.17  A  warranty 
in  an  insurance  policy  if  broken  avoids  the  contract  by  reason 
solely  of  the  non-existence  of  the  fact  warranted,  without  any  ref- 
erence to  the  fraud  of  the  insured.1*    That  he  believes  in  good  faith 


HJohn  Hancock,  etc.,  Ins.  Co.  v. 
Honpt,  113  Fed.  572;  Triple  Link,  etc, 
Association  y.  Williams,  121  Ala.  138, 
77  Am.  St.  Rep.  34,  26  So.  19;  Gould 
v.  Ins.  Co.,  47  Me.  403,  74  Am.  Dec. 
494;  Cooper  v.  Ins.  Co.,  50  Pa.  St.  299, 
88  Am.  Dec.  544. 

IS  Aloe  v.  Life  Association,  147  Mo. 
561,  49  8.  W.  553;  Supreme  Lodge, 
Knights  and  Ladies  of  Honor  v.  Payne, 
101  Tex.  449,  15  L.  R.  A.  (N.S.)  1277, 
108  S.  W.  1160. 

ISDimick  v.  Ins.  Co.,  67  N.  J.  L. 
367,  51  Atl.  692;  same  case,  Dimick  v. 
Ins.  Co.,  69  N.  J.  L.  384,  55  Atl.  291. 

tt  United  States.  Aetna  Life  Im. 
Co.  v.  France,  91  U.  S.  510,  23  L.  ed. 
401;  McCflain  v.  Assurance  Society,  106 
Fed.  834. 

California.  Noone  v.  Ins.  Co.,  88  Cal. 
152,  26  Pac.  103;  McKenzie  v.  Ins.  Co., 
112  Cal.  548,  44  Pac.  922. 

Iowa.  Wilkine  v.  Ins.  Co.,  57  la. 
529,  10  N.  W.  916;  Nelson  v.  Ins.  Co., 
110  la.  600,  81  N.  W.  807;  Peterson  v. 
Life  Association,  115  la.  666,  87  X.  W. 
397. 

Louisiana.  Petitpahr  v.  Life  Associa- 
tion, 52  La.  Ann.  503,  27  So.  113. 

Massachusetts.  Cobb  v.  Benefit  Asso- 
ciation, 153  Mass.  176,  25  Am.  St.  Rep. 
619,  10  L.  R.  A.  666,  26  N.  E.  619. 

Michigan.  SheMen  v.  Ins.  Co.,  124 
Mich.  303,  82  N.  W.  1068. 

Minnesota*  Chambers  v.  Ins.  Co.,  64 
Minn.  495,  58  Am.  St.  Rep.  549,  67 
N.  W.  367. 

Missouri.  Van  Cleave  v.  Surety  Co., 
82  Mo.  App.  668. 


New  Jersey.  Metropolitan  Life  Ins. 
Co.  v.  McTague,  49  N.  J.  L.  587,  60 
Am.  Rep.  661,  9  Atl.  766. 

Oklahoma.  Pacific  Mut.  Life  Ins. 
Co.  v.  O'Neil,  36  Okla.  792,  130  Pac. 
270. 

Pennsylvania.  United  Brethren*,  etc., 
Society  v.  CHara,  120  Pa.  St.  256,  13 
Atl.  932;  Mengel  v.  In*.  Co.,  1^6  Pa. 
St.  280,  35  Atl.  197;  March  v.  Ins.  Co., 
186  Pa.  St.  629,  65  Am.  St.  Rep.  887, 
40  Atl  1100;  Meyers  v.  Woodmen  of 
the  World,  193  Pa.  St.  470,  44  Atl.  563. 

Rhode  Island.  Sweeney  v.  Ins.  Co., 
19  R.  I.  171,  61  Am.  St.  Rep.  751,  3« 
Atl.  9. 

Texas.  Equitable  Life  Ins.  Co.  v. 
Hazlewood,  75  Tex.  338,  16  Am.  St. 
Rep.  893,  7  L.  R.  A.  217,  12  S.  W.  621; 
Mutual,  etc.,  Ins.  Co.  v.  Simpson,  88 
Tex.  333,  53  Am.  St.  Rep.  757,  28  L.  R. 
A.  765,  31  S.  W.  501;  Ins.  Co.  v. 
Wicker,  93  Tex.  390,  55  S.  W.  740. 

Virginia.  National  Life  Association 
v.  Hopkins-,  97  Va.  167,  33  S.  E.  539. 

Wisconsin.  Boyle  v.  Relief  Associa- 
tion, 95  Wis.  312,  70  N.  *W.  351 ;  Mc- 
Gowan  v.  Supreme  Court,  107  Wis.  462, 
83  N.  W.  775. 

11  United  States.  Aetna  Life  Ins. 
Co.  v.  France,  91  U.  S.  510,  23  L.  ed. 
401;  Mutual,  etc.,  Ins.  Co.  v.  Robison, 
58  Fed.  723,  22  L.  R.  A.  325,  7  C.  C,  A. 
444;  Standard,  etc.,  Ins.  Co.  v.  Sale, 
121  Fed.  664,  61  L.  R.  A.  337,  57  C.  C. 
A.  418. 

Connecticut.  Glendale  Woolen  Co. 
v.  Ins.  Co.,  21  Conn.  19, 54  Am.  Dec.  300. 
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that  the  statement  as  made  by  him  is  true  does  not  prevent  the 
warranty  from  avoiding  the  policy.11  Breach  of  warranty  avoids 
the  policy,  even  if  the  company  through  its  agent  is  fully  advised 
of  the  real  state  of  facts.20  Breach  of  warranty  will  in  the  absence 
of  statute  avoid  a  contract,  even  if  the  fact  warranted  was  im- 
material.21 If  material,  the  falsity  of  the  statement  thus  warranted 
avoids  the  contract  even  more  clearly.  Thus  in  fire  insurance  the 
falsity  of  a  warranty  as  to  title;22  the  existence,23  or  amount,24  of 


Kentucky.  Warren  Deposit  Bank  v. 
Deposit  Co.,  116  Ky.  38,  74  S.  W.  1111. 

Massachusetts.  Cobb  v.  Benefit  As- 
sociation, 153  Mass.  176,  25  Am.  St. 
Rep.  619,  10  L.  R.  A.  666,  26  N.  E.  230. 

Missouri.  Aloe  v.  Life  Association, 
147  Mo.  561,  49  S.  W.  553. 

New  Jersey.  Dimick  v.  Ins.  Co.,  60 
N.  J.  L.  364,  55  Atl.  291;  same  case, 
Dimick  v.  Ins.  Co.,  67  N.  J.  L.  367,  51 
Atl.  602. 

Oklahoma.  Owen  v.  United  States 
Surety  Co.,  38  Okla.  123,  131  Pac.  1091. 

Rhode  Island.  Leonard  v.  Assurance 
Co.,  24  R.  I.  7,  96  Am.  St.  Rep.  608,  51 
Atl.   1049. 

Texas.  Kansas  Mutual  Life  Ins.  Co. 
v.  Pinson,  94  Tex.  553,  63  S.  W.  531. 

For  discussion  of  representation  and 
warranty,  sfee  Reese  v.  Bates,  94  Va. 
321,  26  S.  E.  865; 

19  Georgia.  Morris  v.  Ins.  Co.,  106  Ga. 
461,  32  S.  S.  595. 

Massachusetts.  Cobb  v.  Benefit  As- 
sociation, 153  Mass.  176,  25  Am.  St. 
Rep.  619,  10  L.  R.  A.  666,  26  N.  E.  230. 

New  York.  Clemans  v.  Supreme  As- 
sembly, 131  ft.  Y.  485,  16  L.  R.  A.  33, 
30  N.  E.  496. 

Ohio.  Ins.  Co.  v.  Pylte,  44  O.  S.  19, 
58  Am.  Rep.  78,  4  N.  E.  465. 

Tennessee.  Standard,  etc.,  Ins.  Co.  v. 
Lauderdale,  94  Tenn.  635,  30  S.  W.  732. 

Texas.  National  Fraternity  v. 
Karnes,  24  Tex.  Civ.  App.  607,  60  S. 
W.  576. 

Wisconsin.  Fraser  v.  Ins.  Co.,  114 
Wis.  510,  90  N.  W.  476. 

M  Triple  Link,  etc.,  Association  v. 
Williams,  121  Ala.  138,  77  Am.  St.  Rep. 
34,  26  So.  19. 


21  Alabama.  Kelly  v.  Ins.  Clearing 
Co.,  113  Al<a.  453,  21  So.  361. 

California.  McKenzie  v.  Ins.  Co.,  112 
Cal.  548,  44  Pac.  922. 

Delaware.  Grand  Fraternity  v.  Keat- 
ley,  27  Del.  (4  Boyce)  308,  88  Atl. 
558  [reversing  Keatley  v.  Grand  Frater- 
nity, 25  Del.  (2  Boyce)  511,  82  Atl. 
294]. 

Louisiana.  Germier  v.  Ins.  Co.,  109 
La.  341,  33  So.  361. 

Maine.  Maine  Beneficial  Association 
v.  Parks,  81  Me.  79,  10  Am.  St.  Rep. 
240,  16  Atl.  339. 

Massachusetts.  Cobb  v.  Benefit  As- 
sociation, 153  Mass.  176,  25  Am.  St. 
Rep.  619,  10  L.  R.  A.  666,  26  N.  E.  230. 

Michigan.  American  Ins.  Co.  v.  Gil- 
bert, 27  Mich:  429. 

Minnesota.  Cerys  v.  Ins.  Co.,  71 
Minn.  338,  73  N.  W.  849. 

New  York.  Graham  v.  Ins.  Co.,  87 
N.  Y.  69,  41  Am.  Rep,  349. 

Rhode  Island.  Sweeney  v.  Ins.  Co., 
19  R.  I.  171,  61  Am.  St.  Rep.  751,  36 
Atl.  9. 

Texas.  Mutual  Life  Ins.  Co.  v.  Simp- 
son, 88  Tex.  333,  53  Am.  St.  Rep.  757, 
28  L.  R.  A.  765,  31  S.  W.  501. 

Virginia.  Metropolitan  Life  Ins.  Co. 
v.  Rutherford,  98  Va.  195,  35  S.  E.  719 
.[affirming  36  S.  E.  361]. 

22  0rdway  v.  Chace,  57  N.  J.  Eq.  478, 
42  Atl.  149. 

23  Seal  v.  Ins.  Co.,  59  Neb.  253,  80  N. 
W.  807. 

24Niles  v.  Ins.  Co.,  119  Mich.  252,  77 
N.  \V.  933";  Stevens  v.  Ins.  Co.,  8'  Wis. 
335,  29  Am.  St.  Rep.  905,  51  N.  W.  555; 
Johnston  v.  Ins.  Co.,  10T  Wis.  337,  83 
N.  W.  641. 


335 


General  Natxtbe  of  Fraud,  Etc. 


§222 


incumbrances  upon  the  property  insured;28  in  life  insurance  the 
falsity  of  a  warranted  statement  as  to  when  insured  consulted  a 
physician,28  or  that  insured  was  in  sound  health,27  or  was  not 
pregnant,2*  or  the  occupation  of  insured,29  or  the  age  of  the  in- 
sured,80 or  previous  applications  for  insurance  made  by  him,81  and 
in  guaranty  insurance  the  amount  of  losses  in  the  preceding  year,82 
are  all  material  and  avoid  the  policy  if  false.  The  existence  of  a 
chattel  mortgage  has  been  held  immaterial.88  So  the  warranty  may 
involve  a  future  fact  which  could  not  be  the  subject  of  fraud.84  The 
effect  of  the  doctrine  of  warranties  in  insurance  has  been  so  oppres- 
sive that  they  are  not  favored  in  construction.  Wherever  consis- 
tent with  the  intention  of  the.  parties  a  statement  is  construed  as  a 
representation  rather  than  as  a  warranty.88  Even  the  use  of  the 
word  "warrant"  is  not  conclusive,  if  the  context  shows  that  the 


»  Smith  v.  Ins.  Co.,  60  Vt.  682,  6  Am. 
St.  Rep.  144,  1  L.  R.  A.  216,  15  Atl.  353. 
MAloe  v.  Life  Association,  147  Mo. 
561,  49  S.  W.  553. 

nSchofieUTs  Admx.  v.  Metropolitan 
Life  Ins.  Co.,  79  Vt.  161,  64  Atl.  1107; 
Praser  v.  Aetna  Life  Ins.  Co.,  114  Wis. 
510,  90  N.  W.  476. 

2*  Supreme  Lodge,  Knights  &  Ladies 
of  Honor  v.  Payne,  101  Tex.  449,  15 
L.  R.  A.  (N.S.)  1277,  108  S.  W.  1160. 

Is  Triple  Link,  etc.,  Association  v. 
Williams,  121  Ala.  138,  77  Am.  St.  Rep. 
34,  26  So.  19. 

38  Metropolitan  Life  Ins.  Co.  v.  Freed- 
man,  159  Mich.  114,  32  L.  R.  A.  (NJ3.) 
298,  123  N.  W.  547. 

31  United  States.  Jeffries  y.  Ins.  Co., 
87  U.  S.  (22  Wall.)  47,  22  L.  ed.  833; 
Security  Mutual  Life  Ins.  Co.  v.  Webb, 
106  Fed.  808,  55  L.  R.  A.  122,  45  C.  C. 
A.  648. 

Alabama.  .Kelly  v.  Clearing  Co.,  113 
Ala.  453,  21  So.  361. 

Massachusetts.  Clapp  v.  Benefit  Asso- 
ciation, 146  Mass.  519,  16  N.  E.  433. 

Missouri.  Aloe  v.  Life  Association, 
147  Mo.  561,  49  S.  W.  553;  Pacific 
Mutual  Life  Insurance  Co.  v.  Glaser, 
245  Mo.  377,  45  L.  R.  A.  (N.S.)  222,  150 
S.  W.  549. 


Texas.  Mutual  Life  Ins.  Co.  v. 
Nichols  (Tex.  Civ.  App.),  26  S.  W.  998 
[affirming  24  S.  W.  910]. 

32  American,  etc.,  Co.  v.  Mfg.  Co.,  95 
Fed.  Ill,  36  C.  C.  A.  671. 

33  Light,  etc.,  Co.  v.  Ins.  Co.,  105  Tenn. 
480,  58  S.  W.  851. 

34  German  Ins.  Co.  v.  Russell',  65  Kan. 
373,  58  L.  R.  A.  234,  69  Pac.  345;  Liver- 
pool, etc.,  Ins.  Co.  v.  Lumber  Co.,  11 
Okla.  685,  69*  Pac.  938;  Leonard  v.  As- 
surance Co.,  24  R.  I.  7,  96  Am.  St.  Rep. 
698,  51  Atl.  1049;  Findlay  v.  Ins.  Co., 
74  Vt.  211,  93  Am.  St.  Rep.  885,  52 
Atl.  429. 

SS.TJndted  States.  Moulor  v.  Ins.  Co., 
Ill  U.  S.  335,  28  L.  ed.  447;  Kansas 
City  First  Nat.  Bank  v.  Ins.  Co.,  95  U. 
S.  673,  24  L.  ed.  563;  McClain  v.  Assur- 
ance Society,  110  Fed.  80,  49  C.  C. 
A.  31. 

Illinois.  Globe,  etc.,  Ins.  Association 
v.  Wagner,  188  Il»L  133,  80  Am.  St.  Rep. 
169,  52  L.  R.  A.  649,  58  N.  E.  970 
[affirming  90  11.1.  App.  444]. 

Indiana.  Rogers  v.  Ins.  Co.,  121  Ind. 
570,  23  N.  E.  498. 

Maryland.  Supreme  Council  v.  Brash- 
ears,  89  Md.  624,  73  Am.  St.  Rep.  244, 
43  Atl.  866. 

Nebraska.  Aetna  Ins.  Co.  v.  Sim- 
mons, 49-  Neb.  811,  69  N.  W.  125. 
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statement  may  be  taken  fairly  as  a  representation.11  This  result  is 
reached  by  treating  the  warranty  as  a  warranty  of  good  faith 
only,37  especially  where  the  insurer  knows  that  the  insured  has  no 
personal  knowledge  of  the  facts  stated,81  unless  it  appears  clearly 
that  the  insured  intended  to  warrant  the  accuracy  of  his  state- 
ments. 

In  order  to  protect  innocent  policy  holders,  legislation  has  pro- 
vided in  some  states  that  to  avoid  the  policy  a  representation,39 
which  is  construed  to  include  a  warranty,40  or  statements  not  essen- 


9$  Fidelity  Mutual  Life  Association 
v.  Jeffords,  107  Fed.  402,  63  L.  R.  A. 
193,  46  C.  C.  A.  377;  McClain  v.  Assur- 
ance Society,  110  Fed.  80,  49  C.  C.  A. 
31;  National  Bank  v.  Ins.  Co.,  86  Cal. 
497,  22  Am.  St.  Rep.  324,  26  Pac.  509; 
Globe,  etc.,  Association  v.  Wagner,  188 
IH.  138,  80  Am.  St.  Rep.  169,  58  N.  E. 
.  970  [affirming  90  W.  App.  444]. 

87  United  States.  Connecticut,  etc., 
Ins.  Co.  v.  Trust  Co.,  112  U.  S.  260, 
26  L.  ed.  708;  Moulor  v.  Ins.  Co.,  Ill 
U.  S.  335,  28  L.  ed.  447;  Union  Mutual 
Ins.  Co.  t.  Wilkinson,  80  U.  S.  (13 
Wall.)  222,  20  L.  ed.  617. 

Alabama.  Alabama  Gold  Life  Ins. 
Co.  v.  Johnston,  80  Ala.  467,  60  Am. 
Rep.  112,  59  Am.  Rep.  816,  2  So.  125. 

Iowa.  Teeplte  v.  Fraternal  Rankers9 
Reserve  Soc.,  179  la.  65,  L.  R.  A.  1917C, 
858,  161  N.  W.  102. 

New  Jersey.  Owen  v.  Metropolitan 
Life  Insurance  Co.,  74  N.  J.  L.  770,  122 
Am.  St.  Rep.  413,  67  Atl.  25. 

New  York.  Bancroft  v.  Home  Benefit 
Association,  120  N.  Y.  14,  8  L.  R.  A. 
68,  29  N.  E.  997. 

Pennsylvania.  Home  Mutual  Life  As- 
sociation v.  Gillespie,  110  Pa.  St.  84,  1 
Ati  340. 

Vermont.  Stanyan  v.  Security  Mut. 
Life  Ins.  Co.,  91  Vt.  83,  L.  R.  A.  1917C, 
350,  99  Atl.  417. 

*  Iowfe.  Teeple  v.  Fraternal  Bankers' 
Reserve  Soc,  179  la.  06,  L.  R.  A.  1OT7C, 
868,  161  N.  W.  102. 

minds.    Globe,  eta,  Ins.  Association 


v.  Wagner,  188  III.  133,  80  Am.  St.  Rep. 
169,  52  L.  R.  A.  649,  58  N.  E.  970. 

New  Jersey.  Henn  v.  Ins.  Co.,  67 
N.  J.  L.  310,  51  Atl.  689;  Owen  v. 
Metropolitan  Life  Insurance  Co.,  74  N. 
J.  L.  770,  122  Am.  St.  Rep.  413,  67 
AtL  25. 

Tennessee.  Blackman  v.  U.  S. 
Casualty  Co.,  117  Tenn.  578,  103  S.  W. 
784. 

M  United  States.  Fidelity  Mutual 
Life  Association  v.  Miller,  92  Fed.  63, 
34  C.  C.  A.  211. 

Maryland.  Supreme  Council  v.  Bra- 
shears,  89  Md.  624,  73  Am.  St.  Rep. 
244,  43  Atl.  866. 

Massachusetts.  Dolan  v.  Life  Asso- 
ciation, 173  Mass.  197,  53  N.  E.  398. 

Missouri.  Jacobs  v.  Life  Association, 
142  Mo.  49,  43  S.  W.  375. 

Ohio.  Insurance  Co,  v.  Leslie,  47  O. 
S.  409,  9  L.  R.  A.  45,  24  N.  E.  1072. 

Pennsylvania.  March  v.  Ins.  Co. 
186  Pa,  St,  629.  66  Am.  St  Rep.  887, 
40  AtL  1100> 

Tennessee.  Light  &  Co.  v.  Ins.  Co., 
105  Tenn.  480,  58  S.  W.  851. 

Such  a  statute  applies  to  mutual! 
benefit  societies:  Supreme  Council  v. 
Brashears,  89  Md.  624,  73  Am.  St.  Rep. 
244,  43  Atl  866. 

<0  John  Hancock,  etc.,  Ins.  Co.  v.  War- 
ren, 181  U.  S.  73,  45  L.  ed.  755  [affirm- 
ing 59  O.  S.  45,  51  N.  E.  546] ;  Fidelity 
Mutual  Life  Association  v.  Miller,  92 
Fed.  63,  94  C.  C.  A.  211;  Dolan  v.  Life 
Association,  178  Mase,  197,  63  N.  E. 
398. 
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tially  material  which  the  parties  agree  on  as  materia*,41  must  be 
material ;  or  that  they  must  be  made  fraudulently.42  By  statute  in 
some  jurisdictions,  falsity  of  a  warranty  is  ground  for  avoiding  the 
policy  only  if  made  fraudulently  or  if  it  increases  the  risk.43  Other 
statutes  make  warranties  as  such  inoperative  unless  the  matter  mis- 
represented actually  contributes  to  the  contingency  on  which  the 
policy  becomes  due.44  Other  statutes  make  warranties  inoperative 
unless  material  and  made  fraudulently.45  Other  statutes  provide 
that  statements  in  reliance  on  which  a  policy  issues,  shall  be  re- 
garded as  representations  and  not  as  warranties.48 

The  beneficial  effect  of  all  such  statutes  has  been  greatly  lessened 
by  holding  that  such  provisions  do  not  apply  to  conditions  prece- 
dent to  the  attaching  of  liability  under  the  policy.47  If  the  insurer 
takes  advantage  of  a  breach  of  warranty,  by  reason  of  which  the 
policy  never  attached,  it  is  not  necessary  that  the  insurer  should 
repay  to  the  insured  the  premiums  which  the  insured  has  paid 
under  such  policy  as  a  condition  precedent  to  making  such 
defense.41 


41  Continental  Life  Ins.  Co.  v. 
Chamberlain,  132  U.  S.  304,  33  L.  ed. 
941;  Fidelity  Mutual  Life  Association 
▼.  Miller,  92  Fed.  63,  34  C.  C.  A.  211; 
White  v.  Assurance  Society,  163  Mass. 
108,  27  L.  R.  A.  398,  39  N.  E.  771; 
Hermany  v.  Life  Association,  151  Pa. 
St.  17,  24  Atl.  1064. 

ttMcCarty  v.  Ins.  Co.,  126  N.  Car. 
820,  96  S.  £.  284;  Albert  v.  Ins.  Co., 
122  N.  Car.  92,  65  Am.  St.  Rep.  609,  30 
S.  E.  327. 

43  Maryland  Casualty  Co.  v.  Gehr- 
mann,  96  Md.  694,  64  Atl.  678;  Price  v. 
Ins.  Co.,  90  Minn.  264,  95  N.  W.  1118; 
First  National  Bank  v.  Guaranty  Co., 
110  Tenn.  10,  75  S.  W.  1076. 

44  Franklin  Life  Ins.  Co.  v.  Galligan, 
71  Ark.  295,  73  S.  W.  102;  Jenkins  v. 
Ins.  Co.,  171  Mo.  375,  71   S.  W.  668. 


For  the  construction  of  similar  stat- 
utes, see  Penn,  etc.,  Ins.  Co.  v.  Trust 
Co.,  72  Fed.  413,  38  L.  R.  A.  33,  19  C. 
C.  A.  28«;  McGannon  v.  Ins.  Co.,  127 
Mich.  636,  89  Am.  St.  Rep.  501,  54  L.  R. 
A.  739,  87  N.  W.  61;  Hermany  v.  Life 
Association,  151  Pa.  St.  17,  24  Atl.  1064. 
48  John  Hancock,  etc.,  Ins.  Co.  v. 
Warren,  59  O.  S.  45,  51  N.  E.  646 
[affirmed  in  John  Hancock,  etc.,  Ins. 
Co.  v.  Warren,  181  U.  S.  73,  45  L.  ed. 
7®5], 

46  Continental  Casualty  Co.  ▼.  Owen, 
38  Okfe.  107,  131  Pac.  1084. 

47  Metropolitan  Life  Ins.  Co.  v.  Howie, 
62  O.  S.  204,  56  N.  E.  908. 

4t  Parsons  v.  Lane,  97  Minn.  98  [sub 
nomine:  In  re  Millers'  &  Manu- 
facturers' Ins.  Co.,  4  L.  R.  A.  (N.S.) 
231,  10$  N.  W.  486]. 
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§223.  Representation  must  mislead.  To  amount  to  fraud 
which  will  prevent  the  formation  of  a  contract  the  false  statement 
as  to  one  of  the  essential  elements  of  a  contract  must  mislead  the 
adversary  party.1  If  A,  who  is  to  convey  land  to  B,  points  out  the 
wrong  tract,  B  is  not  entitled  to  rescission  unless  he  has  been  mis- 
led thereby.2  If  the  maker  of  a  written  instrument  is  induced  to 
sign  it  by  a  fraudulent  representation  as  to  its  contents,  but  such 
maker  discovers  the  real  nature  of  such  instrument  before  he  exe- 
cutes and  delivers  it,  his  knowledge  at  the  time  of  the  execution 
and  delivery  is  material,  and  not  his  knowledge  at  the  time  that 
he  wrote  his  name;  and  such  instrument  is  accordingly  binding.9 
If  A  draws  a  contract  so  as  to  impose  a  personal  liability  upon  B, 
he  can  not  claim  to  have  been  misled  by  B's  statement  that  B  was 
acting  solely  as  agent  for  X.4 

ISuIkin  v.  Gilbert,  218  Pa.  St.  265,         J  Greenleaf- Johnson    Lumber    Co.    ▼. 
07  Atl.  415.  Leonard,  145  N.  Car.  339,  59  S.  E.  134. 

*Sulkin  v.  Gilbert,  218  Pa.  St.  255,         «In  re  Miley,  187  Fed.  177. 
«T  Atl  415. 
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To  operate  as  fraud,  the  person  against  whom  relief  is  sought 
must  be  guilty  of  the  false  statement,  either  in  person  or  through 
an  agent,  or  he  must  have  taken  advantage  thereof,  knowing  that 
the .  adversary,  party  was  relying  thereon.  A  contract  between  a 
creditor  and  a  surety  is  not  rendered  invalid  by  the  fact  that  such 
surety  was  deceived  as  to  the  identity  of  the  real  principal,  the 
creditor  not  knowing  of  such  fraud  and  not  taking  advantage 
thereof.1 

§224.  Fraud  as  to  identity  or  existence  of  subject-matter. 
Fraud  as  to  an  essential  element  of  a  contract  exists  where  one 
party  thereto  intentionally  misleads  the  othervas  to  one  of  the  ele- 
ments of  the  contract  into  which  they  are  entering.  A  fraudulent 
representation  as  to  the  identity  of  the  subject-matter,1  as  where, 
in  addition  to  false  statements  as  to  quality,  a  tract  of  land  is 
pointed  out  which  is  not  the  one  conveyed,2  or  a  building  which  is 
part  of  the  subject-matter  of  the  sale  is  said  to  be  on  the  land 
which  is  conveyed  when,  in  fact,  it  is  in  part  within  the  limits  of 
the  street ;  *  a  fraudulent  statement  as  to  the  location  of  a  bound- 
ary line,4  or  as  to  the  character  and  value  of  the  timber  upon  a 
tract  of  land,  even  if  the  vendee  did  not  take  advantage  of  an 
opportunity  to  inspect  it,1  or  as  to  the  identity  of  one  who  is  given 
a  medical  examination  for  life  insurance  in  place  of  the  real  appli- 
cant,8 prevents  the  contract  from  being  valid. 

A  fraudulent  representation  as  to  the  existence  of  the  subject- 
matter,7  such  as  a  fraudulent  representation  as  to  the  existence  of 
a  right  of  way,8  renders  the  contract  invalid. 


•  Williams  ▼.  Morris,  99  Ark.  319,  138 
8.  W.  464. 

1  Nelson  v.  Carlson,  54  Minn.  90,  55 
N.  W.  821;  Carter  v.  Metropolitan  Life 
Insurance  Co.,  —  Ma  — ,  L.  R.  A. 
1918F,  325,  204  S.  W.  399;  Jackman  v. 
Northwestern  Trust  Co.,  87  Or.  209,  170 
Pac  304;  Starwich  v.  Ernst,  100  Wash. 
198,  170  Pac.  584. 

2  Mitchell  v.  McDougaf,  02  111.  499; 
Nellson  v.  Carlson,  54  Mrnn.  90,  55  N. 
W.  821;  Nearen  ▼.  Bake  well,  110  Mo. 
645,  19  S.  W.  988;  Jackman  v.  North- 
western Trust  Co.,  87  Or.  209,  170  Pac 
304. 


3  Starwich  v.  Ernst,  100  Wash.  198, 
170  Pac.  584. 

4  Brannen  v.  Brannen,  135  Ga.  590, 
69  S.  E.  1079. 

I  Brannen  v.  Brannen,  135  Ga.  590, 
69  S.  E.  1079. 

•  Carter  v.  Metropolitan  Life  Insur- 
ance Co.,  —  Mo.  — ,  L.  R.  A.  1918F, 
325,  204  8.  W.  399. 

T  Fisher  v.  Hurley,  —  N.  J.  Eq.  — , 
100  Atl.  566. 

•  Fisher  v.  Hurley,  —  N.  J.  Eq.  — •, 
100  Atl.  566. 
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§  225.  Fraud  as  to  identity  of  adversary  party.  A  false  state- 
ment as  to  the  identity  of  the  adversary  party,  where  the  identify 
of  such  party  is  material,  prevents  the  apparent  offer  and  accept- 
ance from  amounting  to  a  contract.1  If  the  seller  of  certain  goods 
uses  a  name  which  is  so  much  like  that  of  a  well-known  corpora- 
tion as  to  mislead  the  buyer,  and  if  he  makes  false  statements  as 
to  the  existence  and  location  of  the  factory  so  as  to  further  such 
deception,  the  buyer  may  avoid  the  contract,  and  refuse  to  accept 
or  pay  for  the  goods  which  the  seller  furnishes  thereunder.2  If 
the  seller  believes  that  he  is  contracting  with  a  certain  buyer,  and 
sends  goods  to  him  by  a  carrier,  the  carrier  is  liable  to  the  seller  if 
he  delivers  the  goods  to  the  person  who  had  actually  been  conduct- 
ing the  correspondence  with  the  seller  and  who  had  deceived  the 
seller  as  to  his  identity.3 

The  materiality  of  the  identity  of  the  adversary  party  has  been 
considered  in  a  number  of  cases.  In  many  cases  the  party  who  is 
misled  has  a  strong  motive  for  not  wishing  to  deal  with  the  party 
with  whom  he  is,  in  fact,  dealing,  and  the  identity  of  such  party  is 
clearly  material,  as  where  he  has  had  prior  dealings  with  such 
party  and  has  been  dissatisfied  with  him,4  or  where  he  has  a  set-off 
against  the  party  with  whom  he  believed  that  he  was  dealing,1  or 
where  there  is  fraud  as  to  the  identity  of  the  applicant  for  life 
insurance,  another  person  having  been  substituted  for  the  real 
party  at  the  physical  examination.8  If  a  buyer  induces  the  seller 
to  furnish  goods  on  credit  by  deceiving  the  seller  as  to  the  identity 
of  the  purchaser,  identity  is  evidently  material;  and  such  contract 
is  void  so  that  no  title  passes  thereunder,  and  the  goods  or  their 


1  England.  North  and  South  Wales 
Bank  v.  Macbeth  (1908),  A.  C.  137; 
Gordon  v.  Street  (1899),  2  Q.  B.  641; 
Cundy  v.  Lindsay,  L.  R.  3  App.  46*5. 

United  States.  Fay  v.  Hill,  249 
Fed.  415. 

Connecticut.  Fox  v.  Tabel,  66  Conn. 
397,  34  Atl.  101. 

Iowa.  Ellsworth  v.  Randall,  78  la. 
141,  16  Am.  St.  Rep.  425,  42  N.  W.  629. 

Kansas.  Schuhmacher  v.  Lebeck,  103 
Kan.  458,  L.  R.  A.  1918F,  788,  173  Pac. 
1072. 

Maryland.  School  Sisters  v.  Kus- 
nitt,  125  Md.  329,  L.  R.  A.  1916  D,  792 
93  Atl.  928. 


Massachusetts.  Rod!  iff  v.  Dal  linger, 
141  Mass.  1,  55  Am.  Rep.  439,  4  N.  E. 
805. 

Michigan.  Norris  v.  Home  City  Lodge, 
—  Mich.  — ,  166  N.  W.  935. 

New  Jersey.  Miller  v.  Hoboken,  90 
N.  J.  L.  167,  100  AtL  216\ 

Ohio.    Hamet  v.  Letcher,  37  O.  S.  356. 

2  School  Sisters  v.  Kusnitt,  125  Md. 
323,  L.  R.  A.  1916D,  792,  93  Atl.  928. 

SOskamp  v.  The  Southern  Express 
Co.,  61  O.  S.  341,  56  N.  E.  13. 

4  Boston  Ice  Co.  v.  Potter,  123  Mass. 
2$,  25  Am.  Rep.  9. 

IBoulton  v.  Jones,  2  H.  &  N.  564. 

6  Southern  States  Mut.  Life  Ins.  Co. 
v.  HerHhy,  138  Ky.  369,  128  S.  W.  91. 
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value  may  be  recovered  from  a  bona  fide  purchaser  into  whose 
hands  such  goods  may  come.7  If  a  purchaser  of  goods  obtains  them 
on  credit  by  taking  advantage  of  the  vendor's  mistake  as  to  the 
identity  of  the  purchaser,  which  mistake  the  purchaser  knows,  and 
which  he  has  caused  by  his  method  of  signing  his  name,  such  con- 
tract does  not  pass  title  to  such  purchaser.1  If  A  induces  X  to 
believe  that  A  is  bidding  against  B,  when,  in  fact,  A  is  B's  agent, 
X  may  avoid  the  contract  which  he  has  let  to  A  in  reliance  on  such 
statement.0 

At  the  same  time  it  seems  that  it  is  not  necessary  to  show  any 
motive  on  the  part  of  the  one  who  is  misled  in  order  to  enable  him 
to  treat  the  contract  as  void.  If  one  party  to  the  contract  has  in 
mind  a  definite  person  with  whom  he  intends  to  contract,  fraud  or 
mistake  as  to  the  identity  of  such  person  renders  such  contract  a 
nullity,  although  the  person  who  acts  under  such  mistake  has  no 
special  preference  for  dealing  with  the  person  with  whom  he  thinks 
he  is  dealing,  and  holds  no  set-off  against  him.  Such  person  has  a 
right  to  enter  into  a  contract  with  a  person  with  whom  he  is  will- 
ing to  contract,  and  an  offer  which  he  makes  to  such  person  can  not 
be  accepted  by  another,  even  though  there  is  no  special  reason  why 
he  should  prefer  the  one  person  to  the  other.10  If  A,  who  holds  an 
option  on  certain  realty  represents  that  he  is  the  agent  of  the 
owner,  the  vendee  may  treat  his  contract  for  the  purchase  of  such 
land  as  void.11  If  A  authorizes  B  to  sell  certain  land  as  A's  agent, 
B's  sale  to  himself  without  disclosing  his  identity  to  A,  does  not 
bind  A." 


§  226.  Distinction  between  identity  of  person  and  qualities  or 
characteristics.  Whether  a  given  representation  involves  the  iden- 
tity of  the  adversary  party  or  whether  it  involves  merely  character- 


1  England.  Cundy  ▼.  Lindsay,  L.  "R. 
3  App.  Cas.  459. 

Massachusetts.  Rodliff  v.  Dallinger, 
141  Mass.  1,  55  Am.  Rep.  439,  4  N.  E. 
805. 

Ohio.    Hamet  v.  Letcher,  37  0.  S.  356. 

Vermont.  McCrillis  v.  Allen,  57  Vt. 
505. 

Wisconsin.  Mayhew  v.  Mather,  82 
Wis.  355,  52  N.  W.  436. 

•  Candy  ▼.  Lindsay,  L.  R.  3  App.  Cas. 
459;  Newberry  v.  Norfolk  &  S.  R.  Co., 
139  N.  Car.  45,  45  S.  E.  356. 


•  Miller  v.  Hoboken,  90  N.  J.  L.  167, 
100  Atl.  216. 

id  Fox  y.  Tabel,  66  Conn.  397,  34  Atl. 
101 ;  School)  Sisters  v.  Kusnitt,  125  Md. 
323,  L.  R.  A.  1916D,  792,  93  Atl.  928; 
Norris  v.  Home  City  Lodge,  —  Mich. 
— ,  168  N.  W.  935. 

•HNorris    v.    Home    City    Lodge,    — 
Mich.  — ,  168  K  W.  935. 

12  Schuhmacher  v.  Lebeck,  103  Kan. 
458,  L.  R.  A.  1918F,  788,  173  Pac.  1072. 
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istics  or  qualities  of  such  party,  as  for  instance,  his  reliability, 
financial  standing,  and  the  like  is  a  question  which  presents  diffi- 
culties, especially  in  cases  in  which  the  defrauded  party  has  actu- 
ally met  the  imposter.  If  the  one  party  has  actually  met  the  other 
and  knows  him  but  is  deceived  as  to  his  identity,  financial  standing, 
and  the  like,  we  have  a  contract  which  some  courts  hold  to  be 
absolutely  void,1  but  which  other  courts  hold  to  be  voidable  only,2 
so  that  property  which  has  been  delivered  to  such  imposter  can 
not  be  recovered  from  a  bona  fide  purchaser  from  the  wrong-doer.1 
This  result  is  reached  upon  the  theory  that  the  primary  intention 
of  the  defrauded  party  is  to  deal  with  the  person  with  whom  he  has 
been  in  personal  negotiation,  and  that  the  name  and  financial 
standing  of  such  individual  are  qualities  or  characteristics,  which 
do  not  go  to  his  identity,  however  material  they  may  be.4    Under 


1  Loeffel  v.  Pohlman,  47  Mo.  App.  574; 
Newberry  v.*  Norfolk  &  Southern  Ry., 
133  N.  Car.  45,  45  S.  E.  356. 

2  Alabama.  Hickey  v.  McDonald 
Pros.,  151  Ala.  497,  13  L.  R.  A.  (N£.) 
413,  44  So.  201. 

Iowa.  Perkins  v.  Anderson,  65  la. 
308,  21  N.  W.  696. 

Maine.  Martin  v.  Green,  —  Me.  — , 
102  Atl.  077. 

Massachusetts.  Edmunds  v.  Mer- 
chants' Despatch  Transportation  Co., 
135  Mass.  283. 

New  York.  Phelps  v.  McQuade.  220 
N.  Y.  232,  L.  R.  A.  1918B,  973,  115  N. 
E.  441. 

Utah.  Heavy  v.  Commercial  National 
Bank,  27  Utah  222,  101  Am.  St.  Rep. 
906,  75  Pac.  727. 

3  Hickey  v.  McDonald  Bros.,  151  Ala. 
497,  13  L.  R.  A.  (N.S.)  413,  44  So.  201; 
Martin  v.  Green,  —  Me.  — ,  102  Atl. 
977;  Edmunds  v.  Merchants'  Despatch 
Transportation  Co.,  135  Mass.  289; 
Phel»ps  v.  McQuade,  220  N.  Y.  232,  L. 
R.  A.  1918B,  973,  115  N.  E.  441. 

4  "The  learned  appellate  division 
rested  their  decision  upon  the  defini- 
tion of  common-law  larceny,  holding 
that  where  such  larceny  had  been  com- 
mitted the  thief  acquired  no  title  by 
his  crime;  where  it  had  not,  at  least 
a  voidable  title  passed.  We  agree  with 
that  statement  of  the  Haw.      But  we 


should  prefer  to  define  the  rule  in  an- 
other form.  Where  the  vendor  of  per- 
sonal property  intends  to  sell  his  goods 
to  the  person  with  whom  he  deals, 
then  title  passes,  even  though  he  be 
deceived  as  to  that  person's  identity 
or  responsibility.  Otherwise  it  does 
not.  It  is  purely  a  question  of  the 
vendor's  intention. 

The  fact  that  the  vendor  deals  with 
the  person  personalty  rather  than  by 
letter  is  immaterial,  except  in  so  far 
as  it  bears  upon  the  question  of  intent. 

Where  the  transaction  is  a  personal 
one,  the  seller  intends  to  transfer  title 
to  a  person  of  credit,  and  he  supposes 
the  one  standing  before  him  to  be  that 
person.  He  is  deceived.  But  in  spite 
of  that  fact  his  primary  intention  is 
to  sell  his  goods  to  the  person  with 
whom  he  negotiates. 

Where  the  transaction1  is  by  letter 
the  vendor  intends  to  deal  with  the 
person  whose  name  is  signed  to  the 
letter.  He  knows  no  one  else.  He 
supposes  he  is  dealing  with  no  one 
else.  And  while  in  both  cases  other 
facts  may  be  shown  that  would  alter 
the  rule,  yet  in  their  absence,  in-  the 
first,  title  passes;  in  the  second,  it 
does  not":  Phelps  v.  McQuade,  220  N< 
Y.  332,  L.  R.  A.  1918B,  973,  115  N.  E. 
441. 
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this  principle  a  negotiable  instrument  delivered  to  an  imposter  who 
has  personal  dealings  with  the  person  who  thus  delivers  it  is  not  a 
nullity,  and  the  person  who  executes  and  delivers  it  to  such  im- 
poster is  liable  to  a  bona  fide  indorsee.1 

If  the  wrong-doer ^and  the  defrauded  party  to  the  transaction  do 
not  meet  personally,  the  sole  intent  of  the  defrauded  party  is  to 
deal  with  the  person  whose  name  purports  to  be  signed  to  the 
correspondence  which  constitutes  the  offer  or  the  offer  and  accept- 
ance. In  such  cases  the  contract  is  void.  If  it  is  a  sale,  no  title 
passes,  and  the  property  may  be  recovered,  even  from  a  bona  fide 
purchaser.8  A  common  carrier  is  liable  to  the  owner  for  delivering 
goods  to  the  imposter.7 

If  A,  the  wrong-doer,  falsely  claims  to  be  the  agent  of  B,  and 
thus  purchases  goods  from  X,  who  believes  that  he  is  selling  to  B, 
the  contract  is  void,  and  the  goods  can  be  recovered,  even  from  a 
bona  fide  purchaser  from  A.8 

§  227.  Fraud  as  to  terms  of  oral  contract.  A  fraudulent  mis- 
statement of  the  terms  of  an  oral  contract  may  avoid  the  trans- 
action if  it  misleads  the  adversary  party.1  Thus  X  as  agent  for  A 
had  sold  goods  to  B,  payable  on  delivery.  B  represented  to  A  that 
X  had  agreed  for  a  sale  on  credit,  and  B  sent  A  an  alleged  copy  of 
a  letter  from  X  authorizing  such  credit.  As  X  was  absent  when  B 
wrote,  A  delivered  the  goods  to  B  on  credit.  It  was  held  that  B 
could  recover  the  goods.2 


•  Heavy  ▼.  Commercial  National 
Bank,  27  Utah  222,  101  Am.  St.  Rep. 
966,  75  Pac.  727.  See  also,  North  and 
South  Wales  Bank  v.  Macbeth  (1908), 
A.  C.  137. 

tCundy  y.  Lindsay,  L.  R.  3  App. 
359.  See  also,  obiter  in  Phelps  v. 
McQuade,  220  N.  Y.  232,  L.  R.  A.  1918B, 
973,  115  N.  E.  441. 

Such  misrepresentation  is  at  least 
fraud,  for  which  the  injured  party  may 
have  rescission*  as  against  the  party 
who  is  guilty  of  fraud:  Fay  v.  Hill, 
249  Fed.  415. 

TOskamp  v.  Southern  Express  Co., 
61  O.  S.  341,  56  N.  E.  13. 

t  Indiana.  Alexander  v.  Swackhamer, 
105  Ind.  81,  66  Am.  Rep.  180,  4  N.  E. 
433,  5  N.  E.  906. 


Maryland.  School  Sisters  v.  Kusnitt, 
125  Md.  323,  L.  R.  A.  1916D,  792,  93 
At*.  928. 

Massachusetts.  Edmunds  v.  Mer- 
chants' Despatch  Transportation  Co., 
135  Mass.  283. 

New  York.  Hentz  v.  Miller,  94  N.  Y. 
64. 

Ohio,  flamet  v.  Letcher,  37  0.  S. 
356,  41  Am.  Rep.  519. 

Vermont.  McCrilKs  v.  Allen,  57  Vt. 
505. 

Wisconsini  Mayhew  v.  Mather,  82 
Wis.  355,  52  N.  W.  436. 

t  Ltiienthal  v.  Herren»,  42  Wash.  209, 
84  Pac.  829. 

2Rauh  v.  Waterman,  29  Ind.  App. 
344,  63  N.  E.  42.  For  a  similar  case 
see,  Lilienthal  v.  Herren,  42  Wash.  209, 
84  Pac  829. 
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§228.  Fraud  in  execution— Existence  of  written  contract.    If 

A  without  negligence  on  his  part  is  induced  to  sign  a  paper  which 
he  does  not  know  that  he  is  signing  at  all,1  as  where  he  is  induced 
to  sign  his  name  upon  a  piece  of  paper  under  which  a  note  has 
been  placed  so  that  the  ink  penetrates  through  the  paper  to  the 
note,2  or  where  carbon  paper  is  placed  without  his  knowledge  under 
paper  on  which  he  writes  his  signature,  so  that  his  signature  is 
duplicated  upon  a  check  which  is  placed  under  the  carbon  paper,1 
A  is  not  liable  thereon.  The  substitution  of  a  different  contract 
from  that  which  the  maker  thinks  he  is  signing  renders  the  con- 
tract void.4 

§  229.  Fraud  in  execution — Contents  of  written  contract.    The 

commonest  form  of  fraud  in  the  factum  exists  where  an  instrument 
in  writing  is  drawn  up  and  signed  by  one  party  under  a  false  belief 
as  to  its  contents,  due  to  the  fraud  of  the  adversary  party.  In 
such  case  the  contract  is  generally  held  to  be  void.1    A  fraudulent 


1  Maurmair  v.  National'  Bank  of 
Commerce,  —  Okla.  — ,  158  Pac.  349; 
Yakima  Valley  Bank  v.  McAllister,  37 
Wash.  566,  107  Am.  St.  Rep.  823,  1 
L.  R.  A.  (N.S.)   1075.  79  Pac.  1119. 

2  Yakima  Valley  Bank  v.  McAllister, 
37  Wa€h.  566,  107  Am.  St.  Rep.  823, 
1  L.  R.  A.   (N.S.)    1075,  79  Pac.  1119. 

3  Maurmair  v.  National  Bank  of  Com- 
merce, —  Okla.  — ,  158  Pac.  349. 

4Biddeford  National1  Bank  v.  Hill1, 
102  Me.  346,  120  Am.  St.  Rep.  499,  66 
Atl.  721. 

1  Alabama.  Beck,  etc,  Co.  t.  Houp- 
pert,  104  Ala.  503,  53  Am.  St.  Rep.  77, 
16  So.  622;  Bank  v.  Webb,  108  Ala. 
132.  19  So.  14;  Tillis  v.  Austin,  117  Ala. 
262,  22  So.  975;  Folmar  v.  Siler,  132 
Ala.  297,  31  So.  719. 

Arkansas.  American  Standard 
Jewelry  Co.  v.  Wither  ington,  81  Ark. 
134,  98  S.  W.  695.;  Alexander  v.  Dick- 
inson (Ark.),  101  S.  W.  739. 

California.  Moore  v.  Copp,  119  Cal. 
429,  51  Pac.  630. 

Connecticut.  Chestnut  Hill  Reser- 
voir Co.  v.  Chase,  14  Conn.  123. 

Georgia.  McBride  v.  Publishing  Co., 
102  Ga.  422,  30  S.  E.  999. 


Illinois.  Puffer  v.  Smith,  57  HI.  527; 
Indiana,  etc.,  Ry.  v.  Fowler,  201  IM. 
152,  94  Am.  St.  Rep.  158,  GO  N.  E.  394 
[affirming  103  111.  App.  565];  Phelan  v. 
Kuhn,  51  111.  App.  644. 

Indian  Territory.  Sass  v.  Thomas, 
6  Ind.  Ter.  60,  11  L.  R.  A.  (NJ3.)  260, 
89  S.  W.  656. 

Indiana.  Givan  v.  Masterson,  152 
Ind.  127, 51  N.  E.  237;  Loucks  t.  Taylor, 
23  Ind.  App.  245,  55  N.  E.  238. 

Kansas.  Shook  v.  Puritan  Mfg.  Co.. 
75  Kan.  301,  8  L.  R.  A.  (NJ3.)  1043,  89 
Pac.  653;  St.  Louis  Jewelry  Co.  v.  Ben- 
nett, 75  Kan.  743,  90  Pac  246;  St. 
Louis  Jewelry  Co.  v.  Baird,  75  Kan. 
837,  90  Pac.  782. 

Kentucky.  Haldeman  v.  Bank,  44 
S.  W.  383,  19  Ky.  Law  Rep.  1691; 
Western  Mfg.  Co.  v.  Cotton,  126  Ky. 
749,  12  L.  R.  A.  (N.S.)  427,  104  S.  W. 
75B,  31  Ky.  Law  Rep.  1130;  Wiley  v. 
Wiley.  178  Ky.  501,  199  S.  W.  47. 

Maine.  Biddeford  National  Bank  v. 
Hill,  102  Me.  346,  120  Am.  St.  Rep.  499, 
66  Atl.  721. 

Massachusetts.  Trambly  v.  Ricard, 
130  Mass.  259;  Whiting  v.  Price,  172 
Mass.  240,  70  Am.  St.  Rep.  262,  51  N. 
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statement  to  the  effect  that  the  instrument  is  merely  a  chattel 
mortgage  to  secure  an  outstanding  note  when,  in  fact,  it  is  a  jiote 
and  mortgage  for  a  further  additional  amount ; 2  a  fraudulent  state- 
ment that  a  release  is  merely  a  receipt  for  a  specified  payment 
renders  it  void  if  the  party  who  signs  such  release  relies  on  such 
statement.3  If  a  release  of  personal  injuries  is  obtained  from  one 
who  is  then  suffering  from  such  injuries,  who  has  no  opportunity 
of  obtaining  independent  advice,  for  an  inadequate  consideration 
and  such  release  is  represented  to  relate  only  to  a  certain  part  of 
the  injury,  such  release  may  be  avoided  at  law.4  A  release  which 
is  signed  by  one  who  is  unable  to  read  and  who  does  not  under- 
stand the  nature  or  contents  thereof,  the  adversary  party  knowing 
of  such  ignorance,  and  who  is  induced  by  a  statement  of  the  physi- 


E.  1084;  Larseon  v.  Metropolitan  Stock 
Exch,  200  Mass.  367,  86  N*.  E.  940; 
Connors  v.  Richards,  230  Mass.  436,  119 
N.  E.  831. 

Michigan.  McGinn  v.  Tobey,  62  Mich. 
252,  4  Am.  St.  Rep.  848,  28  N.  W.  818, 
Kranich  v.  Sherwood,  92  Mich.  397,  52 
N.  W.  741;  Shrimpton  ▼.  Netzorg,  104 
Mich.  225,  62  N.  W.  343. 

Minnesota.  Eggleston  v.  Advance 
Thresher  Co.,  96  Minn.  241,  104  N.  W. 
891;  Oestreich  v.  Chicago,  St.  Paul, 
Minn.  &  Omaha  Ry.  Co.,  140  Minn.  280, 
167  N.  W.  1632. 

Nebraska.  Bothell  v.  Miller,  87  Neb. 
835,  128  N.  W.  628. 

New  Jersey.  Alexander  v.  Brogley, 

62  N.  J.  L.  584,  41  Atl.  691  [affirmed, 

63  N.  J.  L.  307,  43  Atl.  888], 

New  York.  Albany  City  Savings 
Inet.  v.  Burdick,  87  N.  Y.  40;  Smith  v. 
Smith,  134  N.  Y.  62,  30  Am.  St.  Rep. 
617,  31  N.  E.  258. 

North  Carolina.    Taylor  v.  Edmunds. 

—  N.  Car.  — -,  97  S.  E.  42. 

Oregon.  Interior  Warehouse  Co.  v. 
Dunn,  80  Or.  528,  157  Pac.  800. 

Pennsylvania.  Clinch,  etc.,  Co.  v. 
WiHing,  180  Pa.  St.  165.  67  Am.  St. 
Rep.  626,  36  Atl.  737;  Pusio  v.  Salak, 

—  Pa.  St.  — ,  104  AtL  751. 

South  Carolina.    Baldwin  v.  Postal 


Telegraph-Cable  Co.,  78  S.  Car.  419, 
59  S.  E.  67. 

Washington.  Rathbone  v.  Frost,  9 
Wash.  162,  37  Pac.  298. 

West  Virginia.  Ballouz  v.  Higgins, 
61  W.  Va.  68,  56  S.  E.  184;  Acme  Food 
Co.  v.  Older,  64  W.  Va.  255,  61  S.  E. 
235. 

Wisconsin.  Warder,  etc.,  Co.  v. 
Whitish,  77  Wis.  430,  40  N.  W.  540; 
Bostwick  v.  Ins.  Co.,  116  Wis.  392,  92 
N.  W.  246  [modifying  on  rehearing  116 
Wis.  392,  89  N.  W.  538]. 

2  Wickham  v.  Evans,  133  la.  552,  110 
N.  W.  1046. 

3  Alabama.  Birmingham  Ry.,  Light  & 
Power  Co.  v.  Jordan,  170  Ala.  530,  54 
So.  280. 

Arkansas.  St.  Louis,  I.  M.  &  S.  Ry. 
Co.  v.  Smith,  82  Ark.  105,  100  S.  W. 
884. 

Kentucky.  Interstate  Coal  Co.  v. 
Trivett,  155  Ky.  825,  160  S.  W.  728. 

Massachusetts.  Larsson  v.  Metro- 
politan Stock  Exch.,  200  Mass.  367,  86 
N.  E.  940;  Connors  v.  Richards,  230 
Mass.  436,  119  N.  E.  831. 

North  Carolina.  McCal'l  v.  Toxaway 
Tanning  Co.,  152  N.  Car.  648.  68  S.  E. 
136.  See  also,  Babcock  v.  Farwell,  245 
111.  14,  91  N.  E.  663. 

4  St.  Louis  &  S.  F.  R.  Co.  ▼•  Ault, 
101  Miss.  341,  58  So.  102. 
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cian  of  the  company  to  believe  that  the  injury  is  much  slighter 
thaa  such  physician  knows  in  fact  that  it  is,  may  be  treated  as  void 
at  law.1  A  fraudulent  representation  that  a  written  contract  of 
sale  contains  an  option  to  the  buyer  to  return  the  goods,  renders 
such  contract  void.8  If  A  induces  B  to  execute  a  note  and  mort- 
gage  by  representing  that  B  incurs  no  personal  liability  thereby, 
A  can  not  enforce  such  note  against  B  personally  after  sale  of  the 
property  under  such  mortgage.7  One  who  has  signed  a  guaranty 
induced  by  fraud  to  believe  that  it  is  a  memorandum  concerning 
insurance,  may  set  up  the  defense  of  non  est  factum  in  an  action 
thereon.*  Substituting  a  quit-clainfdeed  for  a  mortgage,9  or  a  deed 
for  a  power  to  collect  rents ; l0  omission  to  read  to  mortgagor  a 
clause  assuming  a  mortgage ; 1!  or  inserting  without  the  knowledge 
of  the  adversary  party  a  clause  making  a  certain  pledge  collateral 
security  for  all  debts  owing,  instead  of  for  the  debt  in  question ; ,f 
a  false  statement  as  to  the  covenants  in  a  written  lease ; tt  or  the 
amount  of  goods  specified  in  a  written  order ; u  or  the  manner  of 
payment,18  each  makes  such  instrument  void.  A  fraudulent  repre- 
sentation that  the  terms  of  a  writing  which  is  tendered  as  a  con- 
tract are,  in  fact,  those  of  the  contract  entered  into  between  the 
parties,  renders  such  contract  void.11  If  A  and  B  are  acting  as 
partners  and  A  is  induced  to  execute  a  written  contract  with  X  by 
reason  of  X's  statement  that  B  has  approved  such  contract  and 
wishes  A  to  execute  it,  such  contract  is  invalid.17  If  a  surety  who 
can  neither  read  nor  write -agrees  to  renew  a  note,  and  the  payee 
and  the  second  surety  induce  the  first  surety  to  sign  a  note  in 
which  he  is  made  the  principal  debtor,  such  fraud  releases  such 


•  Bjorklund  v.  Seattle  Electric  Co., 
35  Wash.  439,  77  Pae.  727. 

SBotheir  ▼.  Miller,  87  Neb.  835.  128 
N.  W.  628. 

T  Merchants'  &  Farmers'  Bank  t. 
Cleland  (Ky.),  77  S.  W.  176,  719. 

•  Carlisle  &  Cumberland  Bkg.  Co.  v. 
Bragg  (1911),  1  K.  B.  489,  80  L.  J.  K. 
B.  N.  S.  472,  104  L.  T.  N.  S.  121  [dis- 
tinguishing Foster  v.  Mackinnon,  L.  R. 
4  C.  P.  704,  as  applying  to  negotiable 
instruments  only]. 

•  Givan  v.  Mastereon,  152  Ind.  127, 
51  N.  E.  237. 

10  Smith  ▼.  Smith,  134  N.  Y.  62,  30 
Am.  St.  Rep.  017,  31  N.  E.  258. 


11  Loucks  v.  Taylor,  23  Ind.  App.  245, 
55  N.  E.  238. 

12Haldeman  v.  Bank,  44  S.  W.  383, 19 
Ky.  Law  Rep.  1601. 

13Phelfcn  v.  Kuhn.  51  111.  App.  644. 

UShrimpton  v.  Netzorg,  104  Mich. 
225,  62  N.  W.  343. 

«  Clinch,  etc.,  Co.  v.  WiMing,  180  Pa. 
St.  165,  57  Am.  St.  Rep.  626,  36  Atl. 
737. 

IS  Colorado  Inv.  Loan  Co.  v.  Beuchat, 
48  Colo.  4W,  111  Pac.  61;  Germer  v. 
Gambill,  140  Ky.  469,  131  S.  W.  268. 

17  Standard  Mfg.  Co.  v.  Stallmann, 
128  Wis.  375,  107  N.  W.  062. 
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first  surety,  and,  of  coarse,  he  is  not  liable  upon  the  second  note.11 
If  A,  B  and  C  sign  a  note  as  joint  makers,  and  A's  signature  is 
obtained  by  fraud  as  to  the  character  of  the  instrument,  and  A 
could  not  have  discovered  its  true  character  by  the  use  of  ordinary 
care,  such  instrument  is  invalid  as  to  B  and  C.11  If  A,  who  owns 
an  estate  by  curtesy  in  realty  which  had  belonged  to  his  wife, 
executes  a  deed  which  conveys  his  interest  in  all  of  such  realty  in 
reliance  upon  the  representation  of  the  grantee  that  such  deed  con- 
veyed such  interest  as  to  one  lot  only,  A  may  have  such  deed  set 
aside  in  equity.20  One  who  executes  a  written  contract  in  what 
purports  to  be  duplicate,  in  reliance  upon  the  fraudulent  repre- 
sentation of  the  adversary  party  that  the  two  instruments  are 
duplicates,  may  avoid  such  contract.21 

Whether  fraud  in  the  factum  exists  in  the  particular  case  is  a 
question  of  fact.22 

§  230.  Written  instrument  represented  as  identical  with  prior 
contract.  If  the  parties  have  entered  into  a  valid  oral  contract  and 
one  of  them  induces  the  other  to  sign  a  written  contract  by  repre- 
senting fraudulently  that  the  contents  of  the  written  contract  are  the 
same  as  those  of  the  prior  oral  contract,  such  written  contract  is 
void.1  The  act  of  one  party  in  presenting  such  written  contract 
for  the  signature  of  the  other  party  is  equivalent  to  a  representa- 
tion that  its  contents  conform  to  the  prior  oral  contract.2  If  A  is 
induced  to  execute  a  contract  for  the  sale  of  land  to  B,  by  B's 
fraudulent  representation,  and  that  such  contract  had  been  pre- 
pared by  A's  son  and  that  its  terms  were  the  same  as  those  of  a 
prior  existing  contract  between  the  same  parties  for  the  sale  of  the 
same  land,  such  contract  may  be  set  aside.3  If  A  makes  an  oral 
contract  with  B  through  A's  agent  X,  and  subsequently  induces  A 


It  Hamilton  y.  Williams  (Ky.),  38  S. 
W.  861. 

1*  Aukland  v.  Arnold,  131  Wis.  04, 
111  N.  W.  212. 

>  Hale  v.  Hale,  62  W.  Va.  009,  14  L. 
R.  A.  (N.S.)  221,  59  S.  E.  1056. 

21  Price  v.  Rosenberg,  200  Mass.  36, 
85  N.  E.  887. 

22  Pioneer  Cooperage  Co.  v.  Romano- 
wicz,  186  m.  9,  57  N.  E.  864;  Indiana, 
etc,  Ry.  v.  Fowler,  201  IU.  152,  94  Am. 
St.  Rep.  158,  66  N.  E.  394  [affirming 
103  m.  App.  5651. 


1  Bixler  v.  Wright,  116  Me.  133,  100 
Atl.  467. 

2  Bixler  v.  Wright,  116  Me.  193,  100 
Atl.  467. 

•  Winter  v.  Johnson,  27  S.  D.  512, 
131  N.  W.  1020.  (The  court  appeared  to 
hold  that  in  this  case  A  had  not  exer- 
cised proper  care,  but  that  he  was  ex- 
cused by  reason  of  the  fact  that  he 
was  advanced  in  age,  was  in  poor 
health,  and  relied  upon  B's  statements.) 
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to  sign  a  written  contract  which  contains  different  terms  from  the 
oral  agreement,  by  representing  to  A  that  the  terms  of  the  written 
contract  thus  tendered  have  been  agreed  upon  between  B  and  X, 
the  contract  which  A  is  thus  induced  to  sign  is  invalid.4  If  A 
induces  B  to  execute  a  lease  to  him  by  representing  that  the  con- 
tents of  such  lease  are  the  same  as  those  of  a  prior  lease  between 
the  parties,  when,  in  fact,  such  lease  contained  an  option,  and  a 
provision  for  leasing  to  A  the  interest  of  X  in  certain  land  if  B 
should  acquire  such  interest  from  X,  B  may  avoid  such  lease  at  law 
in  an  action  of  unlawful  detainer.1 

§231.  Negligence  as  affecting  fraud  in  the  execution— Party 
unable  to  read  or  prevented  from  reading.  If  the  party  who  has 
been  induced  to  execute  a  written  contract  by  fraudulent  repre- 
sentations as  to  its  contents  seeks  to  avoid  liability  thereunder,  it 
is  clear  that  he  has  never  m  fact  assented  to  the  contract  as 
written.  "Whether  the  circumstances  attending  the  execution  may 
not  under  some  circumstances  estop  him  from  making  this  defense 
is  a  question  upon  which  there  is  a  conflict  of  authority.  Some 
courts  make  the  degree  of  care  exercised  by  the  defrauded 
party  the  test  as  to  his  liability.  Whether  such  test  is  to  be 
adopted  or  not,  if  the  party  defrauded  is  guilty  of  no  negligence,1 
as  where  he  is  unable   to  read  from   illiteracy,2   defective   eye- 


«Huber  Mfg.  Co.  v.  Piereall,  160  Ky. 
307,  150  S.  W.  341. 

•  Sass  v.  Thomas,  6  Ind.  Ter.  60,  89 
S.  W.  650. 

1 1llinois.  Linington  v.  Strong,  107 
I1L  295. 

Iowa.  Shores -Mueller  Co.  v.  Lonning, 
159  la.  95,  140  N.  W.  197. 

Kansas.  Gale  Mfg.  Co.  v.  King 
(Kan.),   178  Pac.  621. 

Kentucky.  Western  Mfg.  Co.  v.  Cot- 
ton, 126  Ky.  749,  12  L.  R.  A.  (N.S.) 
427,  104  S.  W.  758. 

Maine.  Biddeford  National  Bank  v. 
Hill,  102  Me.  346, 120  Am.  St.  Rep.  499, 
66  Atl.  721. 

Minnesota.  Shrimpton  v.  Philbrick, 
53  Minn.  366,  55  N.  W.  551. 

Missouri.  Cottrill  v.  Knira,  100  Mo. 
397>,  18  Am.  St.  Rep.  549,  13  S;  W.  753. 

New  York.  Albany,  etc.,  Institution 
V.  Burdick,  87  N.  Y.  40;  Bridger  v. 
Goldsmith,  143  N.  Y.  424,  38  N.  E.  458. 


South  Carolina.  Baldwin  v.  Postal 
Telegraph-Cable  Co.,  78  S.  Car.  419,  59 
S.  E.  67. 

Wisconsin.  Bessey  v.  Minneapolis, 
St.  P.  &  S.  S.  M.  Ry.  Co.,  154  Wis.  334, 
141  N.  W.  244. 

2  England,  Pigot'e  Case,  6  Coke  47 
(Part  XI,  26b) ;  Thoroughgood's  Case,  1 
Coke  435  (Part  II,  5b);  Thorough- 
good's  Case,  1  Coke  444  (Part  II,  9a). 

United  States.  Frank  v.  Schnuettgen, 
187  Fed.  515. 

Arkansas.  American  Standard 
Jewelry  Co.  v.  Witherington,  81  Ark. 
134,  98  S.  W.  695;  Alexander  v.  Dickin- 
son (Ark.),  101  S.  W.  739. 

California.  Wilson  v.  Moriarty,  77 
Cal.  596,  20  Pac.  134,  88  Cal.  207,  26 
Pac.  85;  Sullivan  v.  Moorhead,  99  Cal. 
157,  33  Pac.  796  [distinguishing  Haw- 
kins v.  Hawkins,  50  Cal.  5581;  Meyer 
v.  Hass,  126  Cal.  560,  58  Pac.  1042 
[citing   Mullen    v.   Railroad  Co.,    127 
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sight,1  or  ignorance  of  the  language  in  which  the  instrument  is 
written,4  or  if  the  party  who  makes  the  fraudulent  representations 
prevents  him  from  reading  the  instrument  by  some  trick  or 
artifice,'  as  by  claiming  that  the  party  who  is  guilty  of  the  fraud 
will  miss  his  train  if  the  other  party  stops  to  read  it,1  or  by  putting 
terms  in  very  small  type,7  or  by  getting  him,  while  dazed  by  the 


Mass.  86,  34  Am.  Rep.  349;  Senter  v. 
Senter,  70  Cal.  619,  11  Pac  782;  Chi- 
cago, etc,  Railway  Co.  v.  Lewie,  109 
111.  120;  Metropolitan,  etc.,  Association, 
v.  Esche,  75  Cal.  513,  17  Pac.  675]. 

Georgia.  Grimsley  v.  Singletary,  133 
Ga.  56,  65  S.  E.  92. 

Illinois.  Rockford,  etc.,  Ry.  Co.  v. 
Shunick,  65  111.  223. 

Indiana.  Union,  etc.,  Ins.  Co.  v. 
Huyck,  5  Ind.  App.  474,  32  N.  E.  580. 

Iowa.  Green  v.  Wilkie,  08  la.  74,  60 
Am.  St.  Rep.  184,  30  L.  R.  A.  434,  66 
N.  W.  1046. 

Kansas.  Winfield  National  Bank  v. 
Croco,  46  Kan.  620,  26  Pac  939. 

Kentucky.  Sibley  v.  Holcomb,  104 
Ky.  670,  47  S.  W.  765. 

Minnesota.  SchaMer  v.  Borger,  47 
Minn.  367,  50  N.  W.  247. 

Mississippi  Campbell  v.  Doggett 
(Miss.),  23  So.  371. 

Missouri.  Vandergrif  v.  Brock,  89 
Mo.  App.  411. 

Nebraska.  Spelts  v.  Ward  (Neb.),  96 
N.  W.  56. 

New  Jersey.  Becker  v.  Hardin,  5  N. 
J.  L.  579. 

North  Carolina.  Hayes  v.  Atlanta  & 
C.  Air-Line  R.  R.,  143  N.  Car.  125,  55 
S.  E.  437. 

South  Carolina.  Mason  v.  Postal 
Telegraph-Cable  Co.,  71  S.  Car.  150,  50 
S.  E.  781;  Baldwin  v.  Postal  Teltegraph- 
Cable  Co.,  78  S.  Car.  419,  59  S.  E.  67. 

Washington.  Cradle  v.  Dodge,  99 
Wash.  121,  168  Pac.  986. 

West  Virginia.  Ballouz  v.  Higgins, 
61  W.  Va.  68,  56  S.  E.  184. 

ETen  if  illiterate  he  can  not  in  some 
jurisdictions  rely  on  a  statement  of  the 
legal  effect  of  the  contract  as  dis- 
tinguished from  the  reading  of  it: 
Georgia  Home  Ins.  Co.  v.  Warten,  113 


Ala.  479,  59  Am.  St.  Rep.  129,  22  So. 
288;  Hawkins  v.  Hawkins,  50  Cal.  558. 

*  3  Indiana.    Loucks  v.  Taylor,  23  Ind. 
App.  245,  55  N..E.  236. 

Iowa.  Dashiel  v.  Harshman,  113  la. 
283,  85  N.  W.  85. 

Kansas.  Winfield  National  Bank  v. 
Croco,  46  Kan.  620,  26  Pac  939. 

Kentucky.  Stewart  v.  Roberts  (Ky.), 
33  Ky.  Law  Rep.  332,  110  S.  W.  340. 

Michigan.  First  National!  Bank  v. 
Deal,  55  Mich.  592,  22  N.  W.  53. 

4  Arizona.  Smith  v.  Mosbarger,  18 
Ariz.  19,  156  Pac.  79. 

California.  Meyer  v.  Haas,  126  Cal. 
560,  58  Pac.  1042. 

Illinois.  R.  J.  Gunning  v.  Cusack,  50 
HI.  App.  290. 

Minnesota.  Adolph  v.  Ry.  Co.,  58 
Minn.  178,  59  N.  W.  959. 

•  Missouri.     Beck,  etc.,  Co.  v.   Obert, 
54  Mo.  App.  240. 

B  Pictorial  Review  Co.  v.  FitzGibbon. 
163  la.  644,  145  N.  W.  315. 

6  American  Fine  Art  Co.  v.  Reeves 
Pulley  Co.,  127  Fed.  808,  62  C.  C.  A. 
488;  Wood  v.  Safe,  etc.,  Co.,  96  Ga.  120, 
22  S.  E.  909;  McBride  v.  Publishing  Co., 
102  Ga.  422,  30  S.  E.  999. 

Contra:  United  Breeders'  Co.  v. 
Wright,  139  Mo.  App.  195,  122  S.  W. 
1105;  White  Sewing  Machine  Co.  v. 
McCarty  Furniture  Co.,  —  Okla.  — , 
160  Pac.  495. 

1  Keller  v.  Ins.  Co.,  28  Ind.  170. 

Especially  if  the  contract  is  so 
printed  in  small  and  confusing  type 
that  a  promissory  note  can  be  left 
by  removing  the  remaining  writen  pro- 
visions. Stevens  v.  Venema  (Mich), 
L.  R.  A.  1918F,  1145,  168  N.  W.  531; 
Stevens  v.  Pearson,  138  Minn.  72,  163 
N.  W.  769. 
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shock  of  a  railroad  accident  to  sign  a  release  of  all  damages,  stat- 
ing that  it  was  a  receipt  for  a  new  suit  of  clothes  to  replace  those 
torn,*  the  instrument  is  void. 

§232.  Party  reads  contract.  If  on  the  other  hand  the  party 
to  whom  the  false  statement  is  made  reads  the  instrument,  no  fraud 
exists,1  as  he  has  full  knowledge  of  all  material  facts.2  So  if  the 
party  alleging  fraud  is  advised  of  such  facts  as  should  put  him 
especially  upon  inquiry,  as  where  he  knows  that  an  assignment  has 
been  prepared  by  the  assignee  and  forwarded  to  the  latter 's  attor- 
neys,3 he  can  not  allege  fraud  if  he  omits  to  read  the  instrument. 
If  the  written  instrument  is  read  correctly,  the  fact  that  an  erron- 
eous explanation  of  its  legal  effect  and  construction  is  also  given 
does  not  amount  to  fraud  in  the  execution.4 

This  principle  has  been  applied  where  the  defrauded  party  reads 
a  receipt  which  acknowledges  the  receipt  of  a  correct  copy  of  the 
contract.1  His  act  in  reading  such  receipt  and  in  signing  it  is  held 
to  preclude  him  from  attacking  the  contract  for  fraud,  even  though 
he  has  never  read  it.1 

§233.  Party  able  to  read  but  omits  to  read— Contract  held 
void.  If  the  party  defrauded  could  read,  has  a  chance  to  read,  and 
omits  to  read  the  instrument  relying  on  the  adversary  party's 
statement  of  its  contents,  the  instrument  should  on  principle  be 
treated  as  void,  as  between  the  parties  thereto,  since  it  should  be 
no  defense  for  the  party  who  is  guilty  of  the  fraud  to  say  that  the 
other  party  was  negligent  in  believing  him.  The  majority  of  the 
courts  take  this  view  of  such  cases  and  hold  such  contract  void,  in 


•  Bliss  v.  R.  R.,  160  Mass.  447,  39  Am. 
St.  Rep.  504,  36  N.  E.  65.  See  for 
similar  facts  Och  t.  Ry.,  130  Mo.  27, 
36  L.  R.  A.  442,  31  S.  W.  962;  Perry  v. 
O'Neil,  78  O.  S.  200,  85  N.  E.  41. 

1 0liphant  v.  Livereidge,  142  111.  160, 
30  N.  E.  334;  James  v.  Dalbey,  107  la. 
463,  78  N.  W.  51  [citing  McCormack  v. 
Molburg,  43  la.  561 ;  McKinney  v.  Her- 
rick,  66  la.  414,  23  N.  W.  767 ;  Roundy 
▼.  Kent.  75  la.  662,  37  N.  W.  146; 
Jenkins  v.  Coal  Co.,  82  la.  618,  48  N. 
W.  970;  Chicago  Cottage  Organ  Co.  v. 
Caldwell,  94  la.  584,  63  N.  W.  336;  Reid, 
etc.,  Co.  v.  Bradley,  105  la.  220,  74 
N.  W.  896]. 


2  See  §321. 

» Terry  v.  Ins.  Co,  116  Ala.  242,  22 
So.  532.  Even  though  such  attorneys 
tell  assignor  that  it  is  the  release  that 
he  had  agreed  to  sign  he  can  not  allege 
fraud  where  he  omits  to  read  the  instru- 
ment. 

4  Smith  v.  Mosbarger,  18  Ariz.  19, 156 
Pac.  79. 

8  J.  I.  Case  Threshing  Machine  Co. 
v.  Dyches,  108  S.  Car.  411,  94  S.  E. 
1051. 

.  •  J.  I.  Case  Threshing  Machine  Co.  v. 
v.  Dyches,  108  S.  Oar.  411,  94  S.  E. 
1051. 
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spite  of  the  negligence  of  the  defrauded  party.1  If  one  party  as- 
sumes to  reduce  an  oral  agreement  to  writing,  the  other  party  who 
signs  such  contract  without  reading  it,  in  reliance  on  such  state- 


1  England.  Carlisle  &  Cumberland 
Bkg.  Co.  v.  Bragg  (1911),  1  K.  B.  489, 
80  L.  J.  K.  B.  N.  S.  472,  104  L.  T.  N. 
S.  121. 

United  States.  American  Fine  Art 
Co.  ▼.  Reeves  Pulley  Co.,  127  Fed.  808, 
62  C.  C.  A.  488;  Mardia  v.  Miller,  241 
Fed.  470,  154  C.  C.  a.  302. 

Alabama.  Davis  v.  Snider,  70  Ala. 
315;  Foster  v,  Johnson,  70  Ala.  249; 
Gannon  v.  Lindsey,  85  Ala.  198,  7  Am. 
St.  Rep.  38,  3  So.  676;  Beck,  etc.,  Co. 
y.  Houppert,  104  Ala.  503,  53  Am.  St 
Rep.  77,  10  So.  522;  Bank  v.  Webb, 
108  Ala.  132,  19  So.  14;  Tillis  v.  Austin, 
117  Ala.  262,  22  So.  975;  Bates  v.  Harte, 
124  Ala.  427,  82  Am.  St.  Rep.  186,  26 
So.  898  (obiter);  Gillespie  v.  Hester, 
160  Ala.  444,  49  So.  580;  Prestwood  v. 
Cartton,  162  Ala.  327, 50  So.  254;  Moline 
Jewelry  Co.  v.  Crew,  171  Ala.  415,  65 
So.  144;  Commercial  Finance  Co.  v. 
Cooper  Bros.,  196  Ala.  285,  71  So.  684; 
Herzfeld  v.  Hayne,  —  Ala.  — ,  76  So. 
973;  Adams  Hardware  Co.  v.  Wimbish, 
—  Ala.  — ,  78  So.  902. 

California.  Wenzel  v.  Shulz,  78  Cal. 
221,  20  Pac.  404. 

Colorado.  Colorado  Investment  Loan 
Co.  v.  Beuchat,  48  Colo.  494,  111  Pac. 
61. 

District  of  Colombia.  Washington 
Railway  &  Electric  Co.  v.  McLean,  40 
D.  C.  App.  465;  Stern  v.  Mony weight 
Scale  Co.,  42  D.  C.  App.  162. 

Georgia.  Brooks  v.  Matthews,  78  Ga. 
739,  3  S.  E.  627. 

Tnflfaim.  Givan  v.  Masterson,  152 
In<L  127,  51  N.  E.  237. 

Iowa.  Heiteman  v.  Windahl,  125  la. 
207, 100  N.  W.  1118;  BoneweM.  v.  Jacob- 
son,  130  la.  170,  5  L.  R.  A.  (N.S.)  436, 
106  N.  W.  614;  Wickham  v.  Evans,  133 
la.  552,  110  K.  W.  1046. 

Kansas.    Shook  v.  Puritan  Mfg.  Co., 


75  Kan.  301,  8  L.  R.  A.  (N.S.)  1043.  89 
Pac.  653;  St.  Louis  Jewelry  Co.  v. 
Bennett,  75  Kan.  743,  90  Pac.  246;  St. 
Louis  Jewelry  Co.  v.  Baird,  75  Kan. 
837,  90  Pac.  782;  Disney  v.  St.  Louis 
Jewelry  Co.,  76  Kan.  145,  90  Pac.  782; 
Tanton  v.  Martin,  80  Kan.  22,  101  Pac. 
461. 

Kentucky.  Western  Mfg.  Co.  v.  Cot- 
ton, 126  Ky.  749,  12  L.  R.  A.  (N.S.) 
427,  104  S.  W.  758;  Louisville  &  N.  R. 
Co.  v.  Crutcher,  135  Ky.  381,  122  S.  W. 
191;  New  Bell  Jellico  Coal  Co.  v. 
Oxendine,  155  Ky.  840,  160  S.  W.  737. 

Maine.  Great  Northern  Mfg.  Co.  v. 
Brown,  113  Me.  51,  92  Atl.  993;  Bixler 
v.  Wright,  116  Me.  133,  L.  R.  A.  1917F, 
633,  100  Atl.  467. 

Maryland.  Wilson  v.  Pritchett,  99 
Md.  583,  58  Atl.  360. 

Massachusetts.  Freedley  v.  French, 
154  Mass.  339,  28  N.  E.  272;  Whiting 
v.  Price,  172  Mass.  240,  70  Am.  St  Rep. 
262,  51  N.  E.  1084. 

Michigan).  Anderson  v.  Walter,  94 
Mich.  113;  First  National  Bank  v.  Deal, 
55  Mich.  592,  22  N.  W.  53;  Boston 
Piano  &  Music  Co.  v.  Pontiac  Clothing 
Co.,  199  Mich.  141,  165  N.  W.  856. 

Minnesota.  Maxfield  v.  Schwartz,  45 
Minn.  150,  10  L.  R.  A.  606,  47  N.  W. 
448;  Eggleston  v.  Advance  Thresher 
Co.,  96  Minn.  241,  104  N.  W.  891; 
Minneapolis  Brewing  Co.  v.  Grathen, 
111  teinn.  265,  126  N.  W.  827;  Provi- 
dence Jewelry  Co.  v.  Crowe,  119  Minn. 
209,  129  N.  W.  224. 

Nebraska.  Cole  Bros.  v.  Williams,  12 
Neb.  440,  11  N.  W.  875;  Story  v.  Gam- 
mell,  68  Neb.  709,  94  N.  W.  982. 

New  Jersey.    Alexander  v.  Brogley, 

62  N.  J.  L.  584,  41  Atl.  691  [affirmed, 

63  N.  J.  L.  307,  43  Atl'.  8881 ;  Lloyd  v. 
Hulich,  69  N.  J.  Eq.  784,  115  Am.  St. 
Rep.  624,  63  Atl.  C10;   Dunston  Litho- 
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ment  of  the  adversary  party,  may  avoid  such  contract.2  One  who 
signs  an  instrument  which  purports  to  be  a  receipt,  but  which 
really  contains  contractual  terms,  upon  the  representation  of 
adversary  party  that  such  instrument  is  merely  a  receipt,  is  not 
guilty  of  negligence.9  A  release  which  is  signed  in  reliance  upon 
the  false  statement  that  it  is  a  receipt  for  the  funeral  expenses  of 
a  minor  child  of  the  party  who  executes  it,  and  which  is  signed  by 
one  who  is  unable  to  read  or  write  English,  who  is  prostrated  by 
grief  at  the  death  of  such  child,  and  who  is  at  the  time  under  the 
influence  of  intoxicating  liquor,  is  invalid.4  If  A  and  B  enter  into 
a  contract  by  which  A  is  to  deliver  goods  to  B,  and  B  is  to  sell 


graph  Co.  v.  Borgo,  84  N.  J.  L.  623, 
87  Atl.  334;  McDonald  v.  Central  R. 
Co.,  89  N.  J.  L.  251,  98  Atl.  391. 

New  Mexico.  Vermont  Farm  Ma- 
chine Co.  v.  Ash,  —  N.  M.  — ,  170  Pac. 
741. 

New  York.  Smith  v.  Smith,  134  N. 
Y.  62,  30  Am.  St.  Rep.  617,  31  N.  E.  258. 

North  Carolina.  Taylor  v.  Edmunds, 
—  N.  Car.  — ,  97  S.  E.  42. 

Oklahoma.  Robinson  v.  Roberts,  20 
Okla.  787,  95  Pac.  246;  McDonald  v. 
McKinney  Nursery  Co.,  44  Okla.  62, 
143  Pac.  191. 

Rhode  Island.  Weil  v.  Quidnick  Mfg. 
Co.,  33  R.  I.  58,  80  Atl.  447. 

South  Carolina.  Charleston  &  West- 
ern Carolina  Ry.  Co.  v.  Devlin,  85  S. 
Car.  128,  67  S.  E.  149. 

South  Dakota.  Smith  v.  Kimble,  31 
S.  D.  18,  139  N.  W.  348;  Herreid  v. 
Chicago,  Milwaukee  &  St.  Paul'  Ry.,  38 
S.  D.  68,  159  N.  W.  1064. 

Vermont.  Vaillancourt  v.  Grand 
Trunk  Ry.  Co.,  82  Vt.  416,  74  Atl.  99. 

Washington.  Loveland  v.  Jenkins- 
Boys  Co.,  49  Wash.  369,  95  Pac.  490. 

West  Virginia.  Hale  v.  Hale,  62  W. 
Va.  609.  14  L.  R.  A.  (N.S.)  221,  59 
S.  E.  1056;  Acme  Food*  Co.  v.  Older,  64 
W.  Va.  25&,  61  S.  E.  235. 

Wisconsin,  Lotter  v.  Knospe,  144 
Wis.  426,  129  N.  W.  614. 

"If  one  intention  ally  misrepresents  to 
another,  facts  particularly  within  his 
own   knowledge,,  with   an    intent   that 


the  other  shall  act  upon  them,  and  he 
does  so  act,  he  can  not  afterwards 
excuse  himself  by  saying,  'You  were 
foolish  to  believe  me.'  It  does  not  lie 
in  his  mouth  to  say  that  the  one  trust- 
ing him  was  negligent" :  Eastern  Trust 
&  Banking  Co.  v.  Cunningham,  103 
Me.  455,  70  Atl.  17  [quoted  in  Bixler 
v.  Wright,  116  Me.  133,  L.  R.  A.  1917F, 
633,  100  Atl.  467]. 

"A  party  guilty  of  fraudulent  con- 
duct shall  not  be  allowed  to  cry  'negli- 
gence' as  against  his  own  deliberate 
fraud":  Linington  v.  Strong,  107  111. 
295. 

2  United  States.  Mardis  v.  Milter, 
241  Fed.  470.  154  C.  C.  A.  302. 

Alabama.  Herzfeld  v.  Hayne,  — 
Ala.  — ,  76  So.  973;  Adams  Hardware 
Co.  v.  Wimbish,  —  Ala.  — ,  78  So.  902. 

Maine.  Bixler  v.  Wright,  116  Me. 
133,  L.  R.  A.  1917F,  633,  100  Atl.  467. 

Michigan.  Boston  Piano  &  Music  Co. 
v.  Pontiac  Clothing  Co.,  199  Mich.  141, 
165  N.  W.  856. 

Hew  Mexico.  Vermont  Farm  Machine 
Co.  v.  Ash,  —  N.  M.  — ,  170  Pac  741. 

Rhode  Island.  Weil  v.  Quidnick  Mfg. 
Co.,  33  R.  I.  58,  80  Atl.  447. 

3  Washington  Railway  &  Electric 
Co.  v.  McLean,  40  D.  C.  App.  465; 
Lotter  v.  Knospe,  144  Wis.  426,  129 
N.  W.  614. 

iErickson  v.  Northwest  Paper  Co., 
95  Minn.  356,  104  N.  W.  291. 
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them  on  commission,'  or  B  is  to  keep  them  and  pay  for  them  if 
they  can  be  resold  after  fair  trial,1  and  A  fraudulently  draws  a 
written  contract  so  as  to  make  it  an  ordinary  contract  of  sale,  B 
may  avoid  such  contract,  even  if  he  was  negligent  in  omitting  to 
read  it.  If  A  induces  B  to  enter  into  a  written  contract  to  buy 
certain  fruit  trees  by  representing  that  this  was  a  so-called 
"orchard  contract,' '  by  which  payment  for  such  trees  was  to  be 
made  by  delivering  to  the  vendor  the  crop  of  the  fourth  year  as 
payment,  and  such  contract  is  one  of  ordinary  sale,  B  may  avoid 
such  contract.7  If,  under  an  oral  order  for  a  small  sample  quan- 
tity, the  vendee's  agent  writes  out  an  order  for  several  hundred 
dollars'  worth  of  goods  in  such  form  that  the  total  price  can  not 
be  estimated  and  the  vendee  signs  such  written  order,  not  knowing 
the  large  quantity  thus  ordered,  the  vendee  is  not  bound.*  If  A 
enters  into  an  oral  agreement  for  transportation  on  a  freight  train, 
and  the  ticket  agent  gives  him  a  ticket  for  such  transportation,  but 
not  a  permit  to  ride  upon  the  freight  train,  which  the  rules  of  the 
company  require,  A  may  recover  damages  if  he  is  expelled  from 
such  train.*  A,  who  held  a  note  of  the  X  corporation,  agreed  to 
renew  it  if  the  directors  of  such  corporation  would  become  person- 
ally  liable  upon  the  renewal  of  the  note ;  and  he  prepared  and  for- 
warded a  note  drawn  so  as  to  impose  such  liability.  The  directors 
executed  such  note  so  as  to  incur  no  personal  liability,  and  returned 
it  to  A.  A  without  noticing  that  such  note  was  not  executed  in 
accordance  with  the  terms  of  the  contract,  surrendered  the  original 
note.  It  was  held  that  by  reason  of  such  mistake,  the  contract  for 
the  renewal  was  not  valid.10  One  whose  life  or  health  is  insured 
may  recover  on  an  insurance  policy,  although  he  has  signed  an 
application  which  states  that  he  has  not  suffered  from  any  disease 
in  the  past  year,  if  the  agent  of  the  insurance  company  knows  the 
fact  as  to  the  health  of  the  insured  and  induces  the  insured  to  sign 
such  application  without  reading  it.11  If  a  party  to  a  written  con- 
tract relied  upon  the  statements  of  the  agent  of  the  adversary  party 

•  Shook  v.  Puritan  Mfg.  Co.,  75  Kan.  I  Weil  v.  Mfg.  Co.,  33  R.  I.  58,  80  Atk 
301,  8  L.  R.  A.    (N.S.)    1043,   89  Pac.       447. 

653;  Bixler  v.  Wright,  116  Me.  133,  L.  I  Olson  v.  Northern  Pacific  Ry.  Co.. 

R.  A.  1917F,  633,  100  Atl.  407.  49  Wash.  626,  18  L.  R.  A.  (N.S.)  209. 

•  Western    Mfg.   Co.   v.   Cotton,   126      06  Pac.  150. 

Ky.  740,   12  L.  R.  A.   (N.S.)   427,   104  IBFrazier   v.   State  Bank,    101    Ark. 

S.  W.  758.  135,  141  S.  W.  941. 

TBonewell  v.  Jacohson,  130  la.  170,  11  Aetna  Life  Ins.  Co.  v.  Howell  (Ky.) , 

5  li.  R.  A.  (NJS.)  436,  106  N.  W.  614.  107  S.  W.  294. 
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as  to  the  contents  thereof,  the  fact  that  the  contract  contained  a 
notification  to  "Read  this/'  and  that  it  contained  a  provision, 
"I  have  read  this  contract,  have  had  delivered  to  me  by  your  sales- 
man a  copy  of  same,  and  this  is  all  of  the  contract  between  us," 
does  not  prevent  the  party  who  was  misled  as  to  the  terms  from 
repudiating  such  contract  if  it  was  not  shown  that  this  provision 
was  read  to  him.12 

§234.  Contract  held  valid.  In  a  number  of  cases,  however, 
the  courts  have  permitted  the  party  who  has  been  guilty  of  suc- 
cessful fraud  to  reap  the  reward  of  his  iniquity  on  the  theory  that 
the  negligence  of  the  innocent  party  and  his  willingness  to  trust 
the  party  who  is  guilty  of  the  fraud  should  put  the  innocent  party 
outside  of  the  protection  of  the  law,  while  the  party  who  is  guilty 
of  fraud  can  invoke  the  aid  of  the  law  in  enforcing  the  contract 
into  which  he  has  thus  induced  his  innocent  and  confiding  adver- 
sary to  enter.1    This  is  said  to  be  especially  true  if  he  is  requested 


«  Western  Mfg.  Co.  v.  Cotton.  126 
Ky.  749,  12  L.  R.  A.  (N.S.)  427,  104 
S.  W.  758. 

1  England.  Howatson  v.  Webb  (1908), 
1  Ch.  1,  4  B.  R.  C.  642,  77  L.  J.  Ch.  N. 
S.  32,  97  L.  T.  N.  S.  730  [affirming 
Howatson  v.  Webb  (1907),  1  Ch.  537]. 

United  States.  Hazard  v.  Griswold, 
21  Fed.  178;  Taylor  v.  Fleckenstein,  30 
Fed.  99;  Heck  v.  Missouri  Pacific  Ry. 
Co.,  147  Fed.  775. 

Alabama.  Georgia  Home  Ins.  Co.  v. 
Warten,  113  Ala.  479,  59  Am.  St.  Rep. 
129,  22  So.  288;  Dunham  Lumber  Co.  v. 
Holt,  123  Ala.  336,  26  So.  663. 

Arkansas.  E.  A.  Lange  Medical  Co. 
v.  Johnson,  131  Ark.  15,  197  S.  W. 
1168  (obiter,  as  representation  was  in 
fact,  true). 

California.  Kimmell  v.  Skelly,  130 
Cal.  555,  62  Pac.  1067. 

District  of  Columbia.  Whiting  v. 
Davidge,  23  D.  C.  App.  156;  Toledo 
Computing  Scale  Company  v.  Garrison, 
28  D.  C.  App.  243. 

Georgia.  Chicago,  etc.,  Co.  v.  Sum- 
merour,  101  Ga.  820,  29  S.  E.  291; 
Walton  Guano  Co.  v.  Copelan,  112  Ga. 
319,  52  L.  R.  A.  268,  37  S.  E.  411; 
Rounsaville  v.  Leonard  Mfg.  Co.,  127 


Ga.  735,  56  S.  E.  1030;  "Weaver  v.  Rober 
son,  134  Ga.  149,  67  S.  E.  662. 

Indiana.  Nebeker  v.  Cutsinger,  48 
Ind.  436j  Woollen  v.  Ulrich,  64  Ind. 
120;  Fisher  v.  Von  Behren,  70  Ind.  19, 
36  Am.  Rep.  162;  Woollen  v.  Whitacre. 
73  Ind.  108;  Ruddell  v.  Dillman,  73 
Ind.  518,  38  Am.  Rep.  152;  Fry  v.  Day, 
97  Ind.  348. 

Iowa.  McCormack  v.  Molburg,  43 
la.  561;  Gulliher  v.  Ry.,  59  la.  416,  13 
N.  W.  429;  Wallace  v.  Ry..  67  la.  647, 
25  N.  W.  772;  Reid  v.  Bradley,  105  la. 
220,  74  N.  W.  896;  Bannister  v.  Mc- 
Intire,  112  la.  600,  84  N.  W.  707; 
Shores-Mueller  Co.  v.  Lonning,  159  la. 
95,  140  N.  W.  197. 

Kama*.  Redfield  v.  Baird,  75  Kan. 
837,  90  Pac.  782. 

Maine.  Maine,  etc.,  Ins.  Co.  v.  Hodg- 
kins,  66  Me.  109. 

Missouri.  Magee  v.  Verity,  97  Mo. 
App.  486,  71  S.  W.  472. 

Nebraska.  Osborne  v.  Missouri  Pac 
Ry.  Co.,  1 1  Neb.  180,  98  N.  W.  685. 

North  Carolina.  DelHnger  v.  Gilles- 
pie, 118  N.  Car.  737,  24  S.  E.  538. 

Ohio.  McAdams  v.  Mc Adams,  80  O. 
S.  232,  88  N.  E.  542. 

Oklahoma.    Guthrie  &  Western  R.  R. 
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to  read  the  contract  and  neglects  or  refuses  to  do  so,2  or  if  he 
knows  that  the  instrument  is  a  settlement  of  some  kind  of  claim, 


v.  Rhodes,  19  Okla.  21,  21  L.  R.  A. 
(NJS.)  490,  91  Pac.  1119;  McNinch  v. 
Northwest  Thresher  Co.,  23  Okla,  386, 
138  Am.  St.  Rep.  803,  100  Pac.  524; 
Ames  y.  Milam  (Okla.),  157  Pac.  941; 
Frizzell  y.  Milam  (Okla.),  157  Pac.  944; 
Ely- Walker  Dry  Goods  Co.  v.  Smith, 
—  Okla.  — ,  160  Pac.  898. 

South  Carolina.  Baum  v.  Raley,  53 
S.  Car.  32,  30  S.  E.  713;  J.  I.  Case 
Threshing  Machine  Co.  v.  Dyches,  108 
S.  Gar.  411,  94  S.E.  1051.  (Special  re- 
ceipt of  contract  signed  by  defrauded 
party ;  agent  of  adversary  party  guilty 
of  fraud.) 

South  Dakota.  Farlow  v.  Chambers, 
21  S.  D.  128,  110  N.  W.  94. 

Texas.  Gibson  v.  Brown  (Tex.  Civ. 
App.),  24  'S.  W.  574. 

Washington.  Stone  v.  Moody,  41 
Wash.  680,  5  L.  R.  A.  (N.S.)  799,  84 
Pac.  617. 

Wisconsin.  Dowagiac  Mfg.  Co.  v. 
Schroeder,  108  Wis.  109,  84  N.  W.  14; 
Standard  Mfg.  Co.  v.  Slot,  121  Wis.  14, 
105  Am.  St.  Rep.  1016,  98  N.  W.  923. 

"The  question  *  *  *  will  some  day 
have  to  be  determined,  viz:,  whether 
the  old  cases  on  misrepresentation  as 
to  the  contents  of  a  deed  were  not 
based  upon  the  illiterate  character  of 
the  person  to  whom  the  deed  was  read 
over,  and  on  the  fact  that  an  illiterate 
man  was  treated  as  being  in  the  same 
position  as  a  blind  man :  see  Thorough- 
good's  Case,  2  Rep.  9a,  and  Sheppard's 
Touchstone,  p.  56;  and  whether  at  the 
present  time  an  educated  person,  who 
is  not  blind,  is  not  estopped  from 
availing  himself  of  -the  plea  of  non  est 
factum  against  a  person  who  inno- 
cently acts  upon  the  faith  of  the  deed 
being  valid.  I  agree  that  the  appeal 
ought  to  be  dismissed":  Howatson  v. 
Webb  (1908),  1  Ch.  1,  4  B.  R.  C.  642, 
77  L.  J.  Ch.  N.  S.  32,  97  L.  T.  N.  S. 


730     [affirming    Howatson     v.    Webb 
(1907),  1  Ch.  537]. 

"White  persons  on  the  faith  of  an- 
other's word  alone,  every  day  sign  con- 
tracts without  reading  them,  the  law 
has  ever  adjudged  this  such  indiffer- 
ence as  will  preclude  a  remedy  in  event 
of  deception":  Bonnot  Co.  v.  Newman, 
108  la.  158,  78  N.  W.  817  [quoted  in 
Bannister  v.  Mclntire,  112  la.  600,  84 
N.  W.  707]. 

"Where  it  is  evident  that  the  parties 
sought  to  be  charged  might  have 
.  known  by  the  exercise  of  their  natural1 
faculties  (of)  what  the  instrument  con- 
tained, the  law  will  not  permit  them 
to  say  that  they  did  not  know,  but 
lets  the  instrument  speak  for  itself 
and  be  controlling":  Stone  v.  Moody, 
41  Wash.  680,  5  L.  R.  A.  (N.S.)  799, 
84  Pac.  617,  85  Pac  346.  (The  contract 
was  avoided,  however,  because  of  the 
unconscionable  character  of  the  provi- 
sion which  was  interpolated  fraudu- 
lently.) 

"We  take  it  the  rule  is  well  estab- 
lished that,  in  the  absence  of  any  evi- 
dence of  incapacity  to  read,  or  any 
trick  or  artifice  resorted  to  prevent  his 
reading  if,  a  party  signing  a  written 
instrument  that  is  plain  and  un- 
equivocal in  its  terms  is  bound  by  its 
express  terms  and  conditions  therein 
contained,  and  that  he  can  not  set  up 
his  own  carelessness  and  his  own  in- 
dolence as  a  defense,  and,  because  he 
failed  to  make  use  of  the  faculties 
possessed  by  him  for  determining  its 
conditions,  be  heard  to  say  that  its 
terms  or  conditions  should  be  other 
or  different  from  what  they  are": 
Guthrie  &  Western  R.  R.  v.  Rhodes,  19 
Okla.  21,  21  L.  R.  A.  (NJ3.)  490,  91 
Pac.  1119. 

2  Standard  Mfg.  Co.  v.  Slot,  121  Wis. 
14,  98  N.  W.  923. 
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though  he  is  misinformed  as  to  its  contents.3  A  false  statement  by 
the  adversary  party  to  the  effect  that  the  written  contract  embodies 
an  oral  agreement  of  the  parties,  has  been  said  not  to  be  fraud.4  It 
is  said  that  evidence  to  the  effect  that  the  adversary  party  to  a 
written  contract  stated  that  it  contained  the  oral  agreement  which 
the  parties  had  made  prior  thereto,  and  that  accordingly  the  party 
to  whom  it  was  offered  did  not  read  it,  does  not  establish  either 
fraud  or  mistake.'  If  the  grantee  of  land  prepares  the  deed  and 
reads  it  to  the  grantor  so  as  to  include  certain  reservations  which 
are  not  contained  in  the  deed  as  written,1  or  if  the  vendee  of  land 
prepares  a  contract  and  fraudulently  inserts  a  provision  to  the 
effect  that  if  such  vendee  resells  any  part  of  such  land,  the  vendor 
will  accept  such  contract  as  cash  in  payment  for  the  land,7  or  if 
one  who  sells  a  sifter  system  represents  to  the  buyer  that  such 
system  would  work  with  the  power  and  machinery  which  the  buyer 
has,  and  the  written  contract  contains  such  provision,  when,  in  fact, 
the  contract  guaranteed  the  operation  of  such  sifter  system  only  if 
the  buyer  furnished  a  suitable  building  and  ample  power,1  the 
negligence  of  the  party  in  omitting  to  read  such  contract  When  he 
could  have  done  so  is  held  to  preclude  him  from  avoiding  such 
contract.  If  the  seller's  agent  and  the  buyer  agree  upon  the  sale 
of  a  certain  quantity  of  goods,-  and  the  seller's  agent  then  writes 
out  the  contract  so  as  to  provide  for  the  sale  of  a  much  larger 
quantity,  without  notifying  the  buyer  of  such  change,  and  without 
stating  in  express  terms  that  the  written  contract  is  in  conformity 
to  the  oral  contract,  the  buyer  who  signs  such  contract  without 
reading  it  is  liable  to  the  seller  for  the  quantity  in  the  written 
contract.1 

It  is  said  that  if  a  party  to  a  written  contract  does  not  read  it 
because  his  eyes  are  poor  and  he  can  not  read  well,  and  because  he 
relies  upon  the  statement  of  the  adversary  party  as  to  its  contents, 
it  is  a  question  of  fact  for  the  jury  whether  he  is  guilty  of  negli- 
gence which  prevents  him  from  avoiding  such  contract.10    Where 


3  Atchison,   T.    &   8.   P.  Ry.   Co.   v. 
Coltrane,  80  Kan.  317,  102  Pac.  836. 

*  Colonial  Jewelry  Co.  v.  Bridges,  43 
Okla.  813,  144  Pac  577. 

■  Carper  v.  Ridpath,  168  la.  22,  149 
N.  W.  841. 

•  McAdams  v.  McAdama,  80  O.  S.  232, 
88  N.  E.  542. 

T  Stone   v.  Moody,  41  Wash.  68G,  5 
L.  R.  A.  (N.S.)  799,  84  Pac.  617.     (The 


unconscionable  character  of  such  cove- 
nant rendered  the  transaction  invalid.) 

•  J.  M.  Case  Mill  Mfg.  Co.  v.  Vickers, 
147  Ky.  396,  144  S.  W.  76. 

tRounsaville  v.  Leonard  Mfg.  Co., 
127  Ga.  735,  56  S.  E.  1030. 

10  McDonald  v.  McKinney  Nursery 
Co.,  44  Okla.  62,  143  Pac.  191.  (In  this 
case,  however,  the  answer  did  not  aHege 
fraud,  but  it  alleged  mutual  mistake.) 


357  Fraud  as  to  Essential  Element  §  235 

this  rule  is  recognized,  it  is  applied  by  equity.  If  A  and  B  have 
entered  into  an  oral  contract  and  in  reducing  it  to  writing  terms 
are  omitted  as  a  result  of  A's  negligence,  it  is  said  that  equity  will 
not  relieve  A ;  and  B  may  have  specific  performance  of  the  written 
contract  as  against  A*11  Indeed  the  courts  of  equity  are  sometimes 
less  ready  to  grant  relief  than  are  the  courts  of  law. 

In  many  of  these  cases  the  court  probably  felt  that  it  was  very 
doubtful  if  the  fraudulent  statement  was,  in  fact,  made  and  relied 
on;  and  so  resorted  to  this  rule  of  law  to  meet  a  finding  of  fact 
which  it  could  not  set  aside.  A  high  degree  of  proof  should,  no 
doubt,  be  required  in  such  cases.  Written  contracts  should  not  be 
set  aside  lightly.  No  justification  of  any  kind  can  be  found,  how- 
ever, for  upholding  a  contract  on  the  ground  that  a  party  thereto 
has  gone  through  the  form  of  signing  it  and  delivering  it  while  he 
believes  it  to  be  an  instrument  embodying  a  different  transaction 
and  the  adversary  party  has  created  such  belief  by  his  fraudulent 
statements,  and  is  taking  advantage  of  it.  We  have  long  since 
passed  the  stage  of  law  in  which  the  outward  form  is  the  only 
thing  to  be  regarded. 

§235.  Relations  of  special  trust  and  confidence.  Even  where 
false  representations  as  to  the  contents  of  a  written  contract  are 
not  treated  as  fraud  in  the  absence  of  special  circumstances,  a  dif- 
ferent result  is  reached  if  the  parties  to  the  contract  are  in  rela- 
tions of  special  trust  and  confidence  towards  each  other.  The 
doctrine  here  involved  is  a  special  application  of  constructive  fraud. 
As  will  be  set  out  in  greater  detail  hereafter,1  many  statements 
which  would  not  amount  to  actual  fraud  if  made  by  one  party  who 
is  dealing  with  the  other  at  arm's  length,  do  amount  to  construc- 
tive fraud  when  made  by  one  who  occupies  relations  of  special 
trust  and  confidence  towards  another.  Hence,  even  in  jurisdictions 
where  representation  as  to  the  contents  of  a  written  contract  is 
held*  not  to  be  fraud  if  the  adversary  party  has  a  fair  opportunity 
to  read  such  contract  and  the  parties  are  dealing  at  arm's  length, 
such  representations  are  treated  as  amounting  to  fraud  if  made  by 

IIKrah  ▼.  Waasmer,  75  N.  J.  Eq.  109*  strictions  without  defining  them;   and 

71  Atl.  404   [affirmed  without  opinion,  the  written  contract  omitted  all  refer- 

Krah  v.  Radcliffe,  78  N.  J.  Eq.  305,  81  ence  thereto.) 

Atl.  1189].     (In  this  case  the  oral  con-  1  See  ch.  XVI. 
tract  possibly  provided  for  certain  re* 
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the  superior  in  a  relation  of  special  trust  and  confidence.2  Thus 
where  a  child  relies  on  statements  of  its  parent  as  to  the  contents 
of  a  written  contract,3  or  a  nephew  relies  on  the  statements  of  an 
aunt  who  was  in  loco  parentis  to  him,4  or  a  client  relies  on  the 
statements  of  his  attorney,8  fraud  exists  though  the  party  reposing 
such  confidence  had  an  opportunity  to  read  the  contract  in  ques- 
tion. If  a  father  reposes  trust  and  confidence  in  his  son,  and  has 
joined  in  deeds  which  his  son  has  prepared  conveying  different  lots 
in  which  the  father  has  an  estate  by  curtesy,  the  father  may  have 
rescission  of  a  deed  which  the  son  prepares  which  conveys  all  of 
the  father's  interest  in  all  of  the  land  in  which  he  has  such  estate, 
if  the  son  represents  to  him  that  such  deed  conveys  but  one  lot, 
although  the  father  executes  such  deed  without  reading  it.8 

§  236.  Rights  of  bona  fide  holder  of  negotiable  contract.    If  the 

instrument  is  negotiable,  and  is  in  the  hands  of  bona  fide  holder, 
the  question  of  negligence  is  held  the  test  of  liability.  If  the  maker 
signed  without  knowing  the  nature  of  the  instrument  and  was  free 
from  negligence,1  as  in  case  of  illiteracy,2  as  where  he  could  not 
read,  and  a  note  of  one  thousand  dollars  was  read  to  him  as-  one 
hundred  dollars,  and  the  name  of  the  payee  was  changed,8  the  note 


2  California.  Moore  v.  Copp,  119  Cal. 
429,  51  Pac.  630. 

Indian*.  Robinson  v.  Glass,  94  Ind. 
211. 

Iowa.  Rider  v.  Kelso,  53  la.  367,  5 
N.  W.  509. 

Kentucky.  Wiley  v.  Wiley,  178  Ky. 
501,  199  S.  W.  47. 

Michigan.  McGinn  v.  Tobey,  62  Mich. 
252,  28  N.  W.  818. 

New  York.  Smith  v.  Smith,  134  N.  Y. 
62,  30  Am.  St.  Rep.  617,  31  N.  E.  258. 

Oregon.  Foster  v.  University  Lumber 
&  Shingle  Co.,  65  Or.  46,  131  Pac.  736. 

Rhode  Island.  Bowen  v.  Wolff,  23  R. 
I.  56,  49  Atl.  395. 

3  Rider  v.  Kelso,  53  la.  367,  5  N.  W. 
509, 

4  Smith  v.  Smith,  134  N.  Y.  62,  30 
Am.  St.  Rep.  617,  31  N.  E.  258. 

•  McGinn  v:  Tobey,  62  Mich.  252,  28 
N.  W.  818. 

•  Hale  v.  Hale,  62  W.  Va.  609,  14  L. 
R.  A.  (N.S.)  221,  59  S.  E.  1056.  See 
also,  Morgan  v.  Owens,  228  I1L  598,  81 


N.  E.  1135;   Wiley  v.  Wiley,  178  Ky. 
501,  199  S.  W.  47 

1  Maine.  Biddeford  National  Bank  v. 
Hill,  102  Me.  346,  120  Am.  St.  Rep.  499> 
66  Atl.  721. 

Massachusetts.  Costelo  v.  Barnard, 
190  Mass.  260,  112  Am.  St.  Rep.  328, 
76  N.  E.  599. 

Nebraska.  WiHard  v.  Nelson,  35  Neb. 
651,  37  Am.  St.  Rep.  455,  63  N.  W. 
572. 

Ohio.  DeCamp  v.  Hamma,  29  O.  S. 
467.* 

Washington!.  Yakima  Valley  Bank 
v.  McAllister,  37  Wash.  566,  107  Am. 
St.  Rep.  823,  79  Pac.  1119. 

Wisconsin.  Walker  v.  Ebert,  29  Wis. 
194,  9  Am.  Rep.  548;  Keller  v.  Ruppold, 
115  Wis.  636,  95  Am.  St.  Rep.  974,  92 
N.  W.  364. 

2  Keller  v.  Ruppold,  115  Wis.  636,  95 
Am.  St.  Rep.  974,  92  N.  W.  364. 

3  Green  v.  Wilkie,  98  la.  74,  60  Am. 
St.  Rep.  184,  36  L.  R.  A.  434,  66  N. 
W.  1046. 
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is  unenforceable,  even  in  the  hands  of  a  bona  fide  holder.  If  the 
maker  signed  through  negligence,  he  is  liable  to  a  bona  fide  holder 
of  such  paper.4 

An  assignee  who  takes  with  notice  of  the  fraud  can  not  enforce 
it  against  the  maker.9 

§  237.  Effect  of  fraud  of  third  person.  One  who  signs  a  writ- 
ten contract  in  ignorance  of  its  contents,  being  able  to  read  but 
relying  on  the  representations  of  a  third  party,  is  bound  thereby,1 
as  the  doctrines  of  mistake  apply,  and  not  those  of  fraud.2  Thus 
where  A  signed  a  guaranty  payable  to  B,  relying  on  the  representa- 
tion of  C,  the  principal  debtor,  that  it  was  an  application  for  a 
license,  A  can  not  avoid  liability  on  the  contract  of  guaranty.3  A 
agreed  to  sell  a  certain  tract  of  land  to  X  or  order.  X  showed  to 
B  a  different  tract  of  land  which  was  much  more  valuable  than  the 
tract  which  A  had  agreed  to  convey  to  X;  and  by  means  of  such 
fraud  A  induced  B  to  agree  to  purchase  such  land.  A  conveyed 
directly  to  B  with  the  agreement  of  all  the  parties ;  and  B  paid  to 
A  the  amount  which  X  had  agreed  to  pay,  and  paid  the  difference 
to  X.  It  was  held  that  B  was  not  entitled  to  rescission  of  such 
transaction  because  of  X's  fraud.4    If  A  has  a  legal  title  to  prop- 


4  California.  Placer  County  Bank  v. 
Freeman,  126*  Cal.  90,  58  Pac.  388. 

Iowa.  Shenandoah  First  National 
Bank  v.  Hall,  169  la.  218,  151  N.  W.  120. 

Minnesota.  Mackey  v.  Peterson,  29 
Minn.  208,  43  Am.  Rep.  211,  13  N.  W. 
132. 

Missouri.  Shirts  v.  Overjohn,  60  Mo. 
305. 

Nebraaka.  Dinsmore  v.  Stimbert,  12 
Neb.  433,  11  N.  W.  872. 

Ohio.  Ross  y.  Doland,  29  O.  S.  473; 
Winchell  v.  Crider,  29  O.  S.  480. 

In  some  of  the  foregoing  jurisdic- 
tions, such  contract  would  be  enforce- 
able in  the  hands  of  the  wrongdoer 
because  of  the  negligence  of  the  de- 
frauded party;  and  the  negotiable 
character  of  the  instrument  is  imma- 
terial.    See  §234. 

IMartindale  v.  Harris,  28  O.  S.  379. 

1  United  States.  Wagner  v.  Insur- 
ance Co.,  90  Fed.  395,  33  C.  C.  A.  121 
[citing  Upton  v.  Tribilcock,  91  U.  S. 
45,  23  L.  ed.  203]. 

Indiana.     Rogers  v.  Place,  29  Ind. 


577;  Insurance  Co.  v.  McWhorter,  78 
Ind.  136;  Robinson  v.  Glass,  94  Ind. 
211. 

Iowa.  Meka  v.  Brown,  84  la.  711 
[sub  nomine:  Meca  v.  Brown,  in  45 
N.  W.  1041,  50  N.  W.  46]. 

Kansas.  Roach  v.  Karr,  18  Kan.- 529, 
26  Am.  Rep.  788;  Greenfield's  Estate, 
14  Pa.  St.  489. 

Pennsylvania.  Pennsylvania  Ry.  Co. 
v.  Shay,  82  Pa.  St.  198. 

Vermont.  Bishop  v.  Allen,  55  Vt. 
423. 

Wisconsin.  Sanger  v.  Dun,  47  Wis. 
615,  32  Am.  Rep.  789,  3  N.  W.  388, 
See  to  the  same  effect  Spurgin  v. 
Traub,  65  111.  170  (semble) ;  Page  v. 
Krekey,  137  N.  Y.  307,  33  Am.  St.  Rep. 
731,  21  L.  R.  A.  409,  33  N.  E.  311. 

2  See  §336. 

3  Page  v.  Krekey,  137  N.  Y.  307,  33 
Am.  St.  Rep.  731,  21  L.  R.  A.  409,  33 
N.  E.  311. 

4  Reeves  v.  McCracken,  103  Tex.  416, 
128  S.  W.  805* 
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erty  of  which  B  is  the  equitable  owner,  and  B  induces  A  to  sign  a 
mortgage  containing  a  covenant  by  which  A  agrees  to  pay  the 
principal  and  interest  of  the  mortgage  debt,  by  representing  to  A 
that  such  instrument  is  a  deed,  and  A  relies  upon  B's  representa- 
tion and  does  not  read  such  instrument,  A  is  bound  by  such 
covenant.1 

If  not  misled  by  the  negligence  or  fault  of  the  drawer,  a  banker 
must  ascertain  the  identity  of  the  payee  of  a  check  at  his  own 
peril.1  A  owned  a  tract  of  land;  and  X  wrongfully  using  A's  name 
made  an  offer  to  B  to  act  as  agent  for  A  in  selling  such  land.  B 
borrowed  the  money  for  the  purchase  from  C  and  had  the  deed 
made  to  C  as  grantee ;  and  mailed  such  deed  to  A.  X  obtained  pos- 
session of  such  deed,  executed  it  as  A,  acknowledged  it,  and  pre- 
sented such  deed  to  the  bank  D  with  a  demand  for  payment.  As 
there  was  no  money  for  that  purpose  in. the  bank,  X  requested  the 
bank  to  telegraph  to  another  bank  with  which  B  did  business,  de- 
manding an  immediate  transmission  of  money  by  telegraph.  To 
this  such  other  bank  replied  by  direction  by  telegraph  to  pay  such 
amount  to  A,  "if  warranty  deed  is  regular."  D  paid  to  X  part 
of  the  payment  in  cash  and  part  in  a  draft.  X's  deceit  was  subse- 
quently discovered  and  payment  on  the  draft  was  stopped.  B 
demanded  of  D  repayment  of  the  amount  of  cash  paid  to  X.  It 
was  held  that  D's  mistake  was  due  to  B's  lack  of  diligence  and  that 
B  could  not  recover  such  amount  from  the  bank.7 

If  the  third  party,  however,  is  the  agent  of  the  adversary  party 
to  the  contract,  his  fraud  will  be  considered  to  be  that  of  his 
principal.1 

It  has  been  said,  however,  that  if  the  maker  of  the  instrument 
owes  no  duty  to  the  adversary  party,  he  may  avoid  such  instrument 
because  of  the  fraud  of  a  third  person.  If  X  has  overdrawn  his 
account  with  his  banker  A,  and  X  thereupon  induces  B  to  sign  a 
contract  of  guaranty  for  such  overdraft  by  representing  to  B  that 
such  instrument  relates  to  insurance,  B  is  not  liable  to  A  on  such 
contract,  although  he  was  negligent  in  signing  it ;  since  he  owes  no 
duty  to  A.f 

•  Howatson  v.  Webb  (1908),  1  Ch.  1,  Bank,  56  Colo.  496,  50  L.  R.  A.  (N.S.) 
4  B.  R.  C.  642,  77  L.  J.  Ch.  N.  S.  32,       107,  138  Pac.  764. 

97  L.  T.  N.  S.  730  [affirming  Howatscm  ILa  Marche  v.  Ins.  Co.,  126  Cal.  496, 

v.  Webb  (1907),  1  Ch.  5371.  58  Pac.  1053. 

•  Murphy  v.  Metropolitan  Natl.  Bank,  •  Carlisle  &  Cumberland  Bkg.  Co.  v. 
191  Mass.  159,  114  Am.  St.  Rep.  595,  Bragg  (1911),  1  K.  B.  489,  4  B.  R.  C. 
77  N.  E.  693.  653,  80  L.  J.  K.  B.  N.  S.  472,  104  L. 

TBoataman   v.   Stockmen's   National      T.  N.  S.  121. 
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§  238.  Fraud  in  execution  as  making  contract  voidable.    In  the 

foregoing  discussion  it  has  been  assumed  by  the  great  weight  of 
authority  that  if  fraud  in  the  execution  is  operative,  it  prevents 
the  existence  of  the  contract ;  or  as  it  is  often  stated  in  other  words, 
it  renders  the  contract  void.1 

In  some  cases,  however,  a  contract  in  which  provisions  have  been 
inserted  by  fraud  have  been  treated  as  voidable  at  the  option  of 
the  person  who  was  defrauded,  rather  than  as  absolutely  void,2  and 
it  has  been  said  that  the  defrauded  party  must  act  with  reasonable 
promptness  if  he  wishes  to  avoid  such  transaction.'  If  a  convey- 
ance of  land  contains  a  forfeiture  clause,  and  as  a  part  of  the  same 
transaction  the  grantor  agreed  to  refrain  from  competition,  and  in 
such  contract  the  grantor  inserted  provisions  favorable  to  himself 
which  were  not  read  to  the  grantee,  it  has  been  said  that  the 
grantee  can  not  avoid  such  transaction  unless  he  acts  with  reason- 
able promptness ;  and  that  if  he  delays  an  unreasonable  time,  such 
forfeiture  clause  may  be  enforced  against  him  in  case  of  its  viola- 
tion.4 If  the  defrauded  party  brings  an  action  upon  the  contract, 
with  knowledge  of  the  fraud  as  to  its  contents,  such  action  is  said 
to  operate  as  ratification.** 


§  239.  Rescission  in  equity.  If  A  executes  a  contract  or  other 
written  instrument  in  reliance  upon  a  fraudulent  statement  of  the 
adversary  party  as  to  its  contents,  A  may  treat  such  contract  or 
instrument  as  void  in  an  action  at  law ;  and  it  is  not  necessary  that 
A  should  bring  a  suit  in  equity  to  obtain  a  formal  rescission  of 
such  instrument.1  This  result  follows  from  the  theory  that  A  did 
not  execute  such  instrument.2    If  A  signs  a  deed  in  reliance  upon 


1  See  §§  221  and  223  et  seq. 

2  Wagner  v.  MaGee,  130  Minn.  162, 
153  N.  W.  313;  Seeck  v.  Jakel,  71  Or. 
35,  L.  R.  A.  1915A,  679,  141  Pac.  211. 

3  Seeck  v.  Jakel,  71  Or.  35,  L.  R.  A. 
1915A,  679,  141  Pac.  211. 

4  Seeck  v.  Jakel,  71  Or.  35,  L.  R.  A. 
1915A,  679,  141   Pac.  211. 

•  Wagner  v.  MaGee,  130  Minn.  162, 
153  N.  W.  313. 

1  Spring  VaHey  Coal  Co.  v.  Buzis,  213 
HI.  341,  72  N.  E.  1060;  Sase  v.*  Thomas, 
6  Ind.  Ter.  60,  11  L.  R.  A.  (N.S.)  260, 
89  S.  W.  656;  Girard  v.  St.  Louis  Car 
Wheel  Co.,  123  Mo.  358,  45  Am.  St.  Rep. 
566,  25  L.  R.  A.  514,  27   S.  W.  648; 


Interior  Warehouse  Co.  v.  Dunn,  80  Or. 
528,  157  Pac.  806. 

Contra:  That  fraudulent  representa- 
tions as  to  the  contents  of  the  instru- 
ment do  not  affect  its  validity  at  law 
though  they  may  be  ground  for  rescis- 
sion in  equity:  Heck  v.  Mo.  Pac.  Ry. 
Co.,  147  Fed.  775;  Whiting  v.  Davidge, 
23  D.  C.  App.  156. 

2  "It  never  had  any  binding  force 
and  there  was  nothing  to  rescind": 
Indiana,  etc.,  Ry.  v.  Fowler,  201  111.  152, 
94  Am.  St.  Rep.  158,  66  N.  E.  304 
[affirming  103  111.  App.  565];  Pawnee 
Coal  Co.  v.  Royce,  184  111.  402,  56  N. 
E.  621. 
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the  fraudulent  representations  of  the  grantee  as  to  the  contents 
thereof,  A  may  avoid  such  deed,  and  bring  an  action  at  law  upon 
the  theory  that  he  did  not  execute  such  instrument.3  If  A  signs  a 
lease  in  reliance  upon  the  fraudulent  representations  of  the  lessee 
as  to  its  contents,  A  may  recover  such  property  by  an  action  of 
unlawful  detainer  without  suing  for  rescission  in  equity.4 

Even  if  the  instrument  which  is  executed  under  a  mistake  as 
to  .its  contents  is  under  seal,  such  instrument  will  be  regarded  at 
law  as  a  nullity ;  and  a  decree  of  formal  rescission  in  equity  is  not 
necessary.8  Ore  who  has  executed  a  sealed  release  under  a  mistake 
as  to  its  contents  may  bring  an  action  at  law  upon  the  theory  that 
such  release  was  never  executed,  and  if  such  release  is  offered  as  a 
bar  to  his  action,  he  may  show  such  mistake  and  thus  prove  that 
such  release  had  no  effect,  even  at  law.1  One  who  signs  a  release 
in  reliance  upon  the  fraudulent  statement  of  the  adversary  party 
as  to  its  contents,  being  himself  unable  to  read,  may  avoid  such  re- 
lease at  law  by  bringing  an  action  upon  his  original  cause  of 
action  and  introducing  evidence  of  fraud  to  avoid  the  effect  of  such 
release  if  it  is  interposed  as  a  defense.  It  is  not  necessary  to  resort 
to  equity  to  have  such  release  cancelled*7  One  who  is  induced  to 
sign  a  compromise  of  his  claims  for  a  personal  injury  in  reliance 
on  the  fradulent  statement  of  the  agent  of  the  railway  company  to 
the  effect  that  such  contract  contains  a  term  whereby  the  injured 
party  is  to  receive  employment  for  life  as  well  as  a  certain  sum  of 
money,  may  ignore  such  contract  of  compromise,  and  maintain  an 
action  at  law  upon  his  original  cause  of  action.1  It  has  been  held, 
however,  in  some  jurisdictions,  that  even  if  the  execution  of  a  re- 
lease is  procured  by  misrepresentation  as  to  its  contents,  the  party 
who  wishes  to  avoid  such  release  must  do  so  by  a  suit  in  equity.1 
A  release  not  under  seal  which  is  invalid  for  fraud  or  mistake  as 
to  its  contents  may  be  attacked  at  law.1D 


3  Prestwood  v.  Carlton,  162  Ala.  327, 
50  So.  264;  Kentland  Coal  &  Coke  Co. 
v.  Elswick,  167  Ky.  593,  181  S.  W..181. 

4Sas8  ▼.  Thomas,  6  Ind.  Ter.  60,  11 
L.  R.  A.  (N.S.)  260,  89  S.  W.  656. 

■  Thoroughgood's  Case  (Thorough- 
good  v.  Cole),  2  Coke  5  (Vol.  I,  p.  435). 

•  Thoroughgood's  Case  (Thorough- 
good  v.  Cole),  2  Coke  5  (Vol.  I,  p.  435). 

T  Indiana,  Decatur  and  Western  Rail- 
road v.  Fowler,  201  111.  152,  66  N.  E. 
394;  Chicago  Gty  Ry.  Co.  v.  Uhter,  212 
111.  174,  72  N.  E.  195;   Spring  Valley 


Coal  Co.  v.  Buzis,  213  HI.  341,  72  N.  E. 
1060;  New  Bell  Jellico  Coal  Co.  v. 
Oxendine,  155  Ky.  840,  160  S.  W.  737; 
Girard  v.  St.  Louis  Car  Wheel  Co., 
123  Mo.  358,  45  Am.  St.  Rep.  556,  25 
L.  R.  A.  514,  27  S.  W.  648. 

•  Hayes  v.  Atlanta  and  Charlotte  Air 
Line  Ry.  Co.,  143  N.  Car.  125,  55  S.  E. 
437. 

•  Heck  v.  Missouri  Pacific  Ry.  Co.,  147 
Fed.  775. 

10  Louisville  &  N.  R.  Co.  ▼.  Crutcher, 
135  Ky.  381,  122  S.  W.  191. 
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It  has  been  said  that  if  a  grantor  executes  a  deed  in  reliance 
upon  the  statement  of  the  grantee  that  such  deed  reserves  the 
timber  to  the  grantor,  such  fraud  is  in  the  inducement  or  treaty, 
and  not  in  the  execution  or  factum.11  In  any  event,  the  grantor 
may  maintain  an  action  against  the  grantee  for  such  fraud,  if  such 
grantee  has  conveyed  such  property  to  a  bona  fide  purchaser  for 
value.12 

One  who  has  been  induced  to  execute  an  instrument  by  fraudu- 
lent representations  of  the  adversary  party  as  to  its  contents,  may 
have  rescission  in  equity  if  he  seeks  such  relief.13  If  the  instrument 
which  he  has  executed  under  false  representations  as  to  its  con- 
tents is  a  deed,  he  may  have  such  deed  rescinded  in  equity.14 

§  240.  Restitution  not  condition  precedent.  If  A  enters  into  a 
contract  with  B  in  reliance  upon  B's  fraudulent  statements  as  to 
the  contents  of  such  contract,  it  is  not  necessary  that  A  should 
restore  to  B  whatever  A  may  have  received  under  such  contract  as 
condition  precedent  to  denying  the  existence  of  such  contract, 
since  no  contract  ever  existed,  and  the  principles  which  control  in 
case  of  rescission  of  a  voidable  contract  do  not  apply.1  One  who 
has  been  induced  to  enter  into  a  contract  of  compromise  by  fraudu- 


11  Griffin  v.  Roanoke  Railroad  &  Lum- 
ber Co.,  140  N.  Car.  014,  6  L.  R.  A. 
(N.S.)  463,  53  S.  E.  307. 

12  Griffin     v.    Roanoke    Railroad     & 
Lumber  Co.,  140  N.  Car.  514,  6  L.  R.' 
A.   (N.S.)  463,  53  S.  E.  307. 

« Hale  v.  Hale,  62  W.  Va.  609,  14 
L.  R.  A.  (N.S.)  221,  69  S.  E.  1056. 

MKentland  Coal  &  Coke  Co.  v.  Els- 
wick,  167  Ky.  593,  181  S.  W.  181; 
Crodle  v.  Dodge,  99  Wash.  121,  168 
Pac.  986;  Hale  v.  Hale.  62  W.  Va.  609, 
14  L.  R.  A.  (N.S.)   221,  59  S.  E.  1056. 

1  Arkansas.  St.  Louis.  I.  M.  &  S. 
Ry.  Co.  v.  Brown,  73  Ark.  42,  83  S. 
W.  332;  Beardon  v.  Ry.,  103  Ark.  341, 
146  S.  W.  861. 

California.  Meyer  v.  .Haas,  126  Cal. 
560,  58  Pac.  1042. 

Colorado.  Roberts  v.  Colorado 
Springs  &  I.  Ry.  Co.,  45  Colo.  188,  101 
Pac.  59. 

Connecticut  Simeoli  v.  Derby  Rubber 
Co.,  81  Conn.  423,  71  Ail.  546. 


Ulintois.  Indiana,  etc.,  Ry.  v.  Fowler, 
201  111.  152,  94  Am.  St.  Rep.  158,  66 
N.  E.  394;  Spring  Valley  Coal  Co.  v. 
Buzis,  213  111.  341,  72  N.  E.  1060. 

Iowa.  O'Brien  v.  Chicago,  Milwaukee 
&  St.  Paul  Ry.,  89  la.  644,  57  N.  W. 
425*;  Jaquea  v.  Sioux  City  Traction  Co.» 
124  la.  257,  99  N.  W.  10G9. 

Massachusetts.  Drohan  v.  Lake  Shore 
&  Mich.  So.  Ry.  Co.,  162  Mass.  435,  3& 
N.  E.  1116. 

Michigan.  Porth  v.  Cadillac  Motor 
Car  Co.,  198  Mich.  501,  165  N.  W.  698. 

Mississippi.  Jones  v.  Alabama  & 
Vickeburg  Railway  Co.,  72  Miss.  22,  15 
So.  379;  St.  Louis  &  S.  P.  Ry.  v.  Ault, 
101  Miss.  341,  58  So.  102. 

North  Carolina.  Hayes  v.  Atlanta 
and  Charlotte  Air  Line  Ry.  Co.,  143  N. 
Car.  125.  55  S.  E.  437. 

Wisconsin.  Mensforth  v.  Chicago 
Brass  Co.,  142  Wis.  546,  126  N.  W.  41* 
512. 


§240 


Page  os  Contracts 


364 


lent  representations  as  to  its  contents  is  not  bound  to  restore  the 
consideration  which  he  received  thereunder  as  a  condition  pre- 
cedent to  bringing  an  action  upon  his  original  cause  of  action.2  If 
the  party  who  has  been  induced  to  enter  into  a  contract  of  com- 
promise by  the  fraud  of  the  adversary  party  as  to  its  contents 
treats  such  contract  of  compromise  as  a  nullity  and  recovers  upon 
his  original  cause  of  action,  the  amount  paid  under  such  contract  of 
compromise  may  be  credited  upon  the  amount  recovered  on  the 
original  cause  of  action.9 

The  courts  are  not,  however,  unanimous  on  this  question ;  and  in 
some  jurisdictions  fraud  in  the  execution  has  apparently  been  con- 
fused with  fraud  in  the  inducement,  and  the  contract  has  been 
treated  as  voidable  rather  than  void.  In  such  jurisdictions  the 
right  to  deny  the  execution  of  a  contract  by  reason  of  fraud  as  to 
its  contents  has  also  been  regarded  as  analogous  to  the  right  to 
avoid  a  contract  for  insanity  or  intoxication.  Accordingly,  such 
courts  have  reached  the  conclusion  that  the  party  who  has  been 
misled  as  to  the  contents  of  the  instrument  can  not  deny  the  execu- 
tion thereof  unless  as  a  condition  precedent  he  restores  what  he 
received  under  such  transaction,4  at  least  if  such  release  was  signed 
without  making  use  of  every  available  means  of  learning  its  con- 


2  Arkansas.  St.  Louis,  I.  M.  &  S. 
Ry.  v.  Brown,  73  Ark.  42,  83  S.  W.  332; 
Beardon  v.  Ry.,  103  Ark.  341,  146  S. 
W.  861. 

California.  Meyer  v.  Haas,  126  Gal. 
fi60,  58  Pac.  1042. 

Colorado.  Roberts  v.  Colorado 
Springs  &  I.  Ry.  Co.,  45  Colo.  188,  101 
Pac.  59. 

Connecticut.  Simeoli  v.  Derby  Rub- 
ber Co.,  81  Conn.  423,  71  Atl.  546. 

Illinois.  Indiana,  Decatur  &  West- 
ern Ry.  Co.  v.  Fowler,  201  111.  152,  94 
Am.  St.  Rep.  158,  66  N.  E.  394;  Spring 
Valley  Coal  Co.  v.  Buzis,  213  111.  341, 
72  N.  E.  1060. 

Iowa.  O'Brien  v.  C.  M.  &  St.  P.  Ry. 
Co.,  89  la.  644,  57  N.  W.  425;  Jaques 
v.  Sioux  City  Traction  Co.,  124  la.  257, 
99  N.  W.  1069. 

Massachusetts.  Drohan  v.  Lake  Shore 
&  Mich.  oo.  Ry.,  162  Mass.  435,  38  N. 
E.  1116;  McNicholas  v.  Prudential  Ins. 
Co.,  191  Mass.  304,  77  N.  E.  756.  (Fraud 
as  to  contents  of  release.) 


Michigan.  Porth  v.  Cadillac  Motor 
Car  Co.,  198  Mich.  501,  165  N.  W.  698. 

Mississippi.  Jones  v.  Alabama  & 
Vicksburg  Ry.  Co.,  72  Miss.  22,  16  So. 
>379;  St.  Louis  &  S.  F.  R.  Co.  v.  Ault, 
101  Miss.  341,  58  So.  102. 

Wisconsin.  Mensforth  v.  Chicago 
Brass  Co.,  142  Wis.  646,  126  k  W.  41, 
512. 

•  St.  Louis,  I.  M.  &  S.  Ry.  v.  Brown, 
73  Ark.  42,  83  S.  W.  332;  Beardon  ▼. 
Ry..  103  Ark.  341,  146  S.  W.  8^1; 
O'Brien  v.  C.  M.  &  St.  P.  Ry.  Co.,  89 
la.  644,  57  N.  W.  425;  Jaques  v.  Sioux 
City  Traction  Co.,  124  la.  257,  99  N.  W. 
1069;  Jones  v.  Alabama  &  Vicksburg 
Ry.  Co.,  72  Miss.  22,  16  So.  379;  St. 
Louis  &  S.  F.  Ry.  y.  Ault,  101  Miss. 
341,  58  So.  102. 

4  Heck  t.  Missouri  Pacific  Ry.  Co., 
147  Fed.  775;  Birmingham  Ry.,  Light 
&  Power  Co.  v.  Jordan,  170  Ala.  530,  54 
So.  280  [citing  Kelly  v.  Louisville  &  N. 
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tents.1  In  Kentucky  it  has  been  said  that  it  is  absolutely  settled  in 
that  jurisdiction  that  the  party  who  wishes  to  avoid  a  compromise 
obtained  by  fraud  as  to  its  contents  must  restore  what  he  received 
under  such  contract  as  a  condition  precedent  to  setting  up  such 
defense.*  This  doctrine  is  limited  in  Kentucky  to  cases  where  the 
party  who  seeks  to  treat  the  contract  of  compromise  as  a  nullity 
wrote  his  name  after  the  contract  of  compromise  had  been  written 
out.7  It  does  not  apply  to  cases  of  forgery  or  alteration.8  If  A 
pays  to  B  money  as  a  gift  and  takes  B's  receipt  therefor,  and  sub- 
sequently A  writes  a  release  over  such  receipt,  it  is  not  necessary 
that  B  should  restore  such  money  to  A  as  a  condition  precedent  to' 
bringing  an  action  for  such  injuries.9 

§241.  Reformation  for  fraud  in  execution.  While  the  relief 
generally  sought  in  such  cases  is  to  have  the  contract  held  void, 
such  fraud  may  be  treated  as  at  least  equivalent  to  mistake  and  the 
contract  may  be  reformed,  so  as  to  express  the  contract  into  which 
the  defrauded  party  was  induced  to  believe  that  he  was  entering.1 
Where  by  fraudulent  misrepresentation  of  the  contents  of  a  lease, 


Ry.,  154  Ala.  573,  45  So.  906,  where  the 
release  was  signed  while  the  releasor 
was  intoxicated;  Birmingham  R.  R.  v. 
Hinton,  158  Ala.  470,  48  So.  546,  where 
the  release  was  signed  when  the  re- 
leasor was  under  the  influence  of 
opiates,  and  Harrison  v.  Alabama  Mid- 
land Ry.,  144  Ala.  246,  40  So.  394, 
where  the  release  was  obtained  by 
fraud,  possible  as  to  its  contents.  The 
latter  case  cites  and  purports  to  fol- 
low Stephenson  v.  Allison,  123  Ala. 
439,  26  So.  290,  which  is  a  case  of 
fraud  in  the  inducement];  Wells  v. 
Roye*  Wheel  Co.  (Ry.j,  114  S.  W.  737; 
Chicago,  etc.,  R.  R.  v.  Curtis,  51  Neb. 
442,  66  Am.  St.  Rep.  456,  71  N.  W.  42. 

■  Heck  v.  Missouri  Pacific  Ry.  Co., 
147  Fed.  775. 

•  Wells  v.  Royer  Wheel  Co.  (Ky.), 
114  S.  W.  737  [citing  in  support  of 
such  doctrine,  cases  in  which  restitu- 
tion was  actually  made,  as  Louisville 
Veneer  Mills,  v.  Clemonts  (Ky.),  109 
8.  W.  308,  38  Ky.  L.  R.  106;  Louisville 
&  N.  Ry.  v.  Helm,  121  Ky.  645,  89  S. 
W.  709,  or  cases  in  which  fraud  as  to 


the  contents  was  not  shown  to  exist: 
Cunningham  v.  Belknap  (Ky.),  60  S.  W. 
837,  22  Ky.  L.  R.  1580,  or  cases  in 
which  fraud  was  alleged  in  general 
terms  without  setting  forth  facts 
which  would  show  fraud  in  the  induce- 
ment: Home  Benefit  Society  v.  Muehl, 
109  Ky.  479,  59  S.  W.  520.  The  case 
of  Louisville  &  N.  Ry.  v.  McEIroy,  100 
Ky.  153,  37  S.  W.  844,  which  is  also 
cited,  tends  to  support  the  rule  laid 
down  in  Wells  v.  Royer  Wheel  Co. 
(Ky.),  114  S.  W.  737]. 

7  Ingram  v.  Covington,  F.  &  A.  Ry. 
Co.  (Ky.),  89  S.  W.  541. 

•  Ingram  v.  Covington,  F.  &  A.  Ry. 
Co.  (Ky.),  89  S.  W.  541. 

i  Ingram  v.  Covington,  F.  &  A.  Ry. 
Co.  (Ky.),  89  S.  W.  541. 

1  California.  Moore  v.  Copp,  119  Cal. 
429,  51  Pac.  630. 

Georgia.  Hansford  v.  Freeman,  99 
Ga.  376,  27  S.  E.  706. 

Iowa.  Williams  v.  Hamilton,  104  la. 
423,  65  Am.  St.  Rep.  475,  73  N.  W. 
1029;  Stead  v.  Sampson,  —  la.  — ,  155 
N.  W.  978. 
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lessor  is  induced  to  execute  a  lease;2  where  the  oral  agreement 
specified  what  kind  of  crops  should  be  raised  upon  certain  portions 
of  the  farm,  and  the  lease  as  prepared  by  the  lessee  omitted  such 
provisions,8  such  lease  may  be  reformed  so  as  to  express  the  oral 
agreement.  If  the  oral  agreement  of  the  parties  provides  for  a 
deed,  and  by  the  fraud  of  the  owner  of  the  land,  the  written  instru- 
ment which  is  delivered  is  merely  an  option,4  or  if  the  oral  agree- 
ment provides  for  a  deed  with  a  reservation  of  timber,  and  the 
grantee  attempts  knowingly  to  take  advantage  of  the  fact  that  by 
mistake  of  the  grantor  the  deed  is  so  drawn  as  to  omit  such  reserva- 
tion,* or  if  the  deed  contains  restrictive  covenants  which  are  incon- 
sistent with  the  contract  in  performance  of  which  the  deed  was 
given,8  or  if  an  oral  contract  provides  for  a  building  of  a  certain 
size,  and  by  the  fraud  of  the  builder,  the  written  contract  is  so 
drawn  as  to  provide  for  a  smaller  building,7  the  instrument  may  be 
reformed  in  each  case  so  as  to  express  the  real  intention  of  the 
parties.  If  the  oral  contract  for  an  exchange  of  land  provides  that 
one  tract  is  to  be  taken  subject  to  the  mortgage  thereon,  and  in 
the  written  deed,  there  is  fraudulently  inserted  a  clause  to  the 
effect  that  the  grantee  assumes  and  agrees  to  pay  such  mortgage, 
such  deed  may  be  reformed  so  as  to  conform  to  the  oral  agree- 
ment.1 If  the  owner  of  land  agrees  to  pay  a  commission  for  selling 
the  land  at  one  hundred  thirty-seven  dollars  an  acre,  and  the  con- 


Kansas.  Wait  t.  McKibben,  92  Kan. 
394,  140  Pac.  860. 

Kentucky.  Scott  v.  Spurr,  169  Ky. 
575,  184  S.  W.  866. 

Minnesota.  Barnum  v.  White,  128 
Minn.  58,  150  N.  W.  227. 

Nebraska.  Sailing  v.  Morrell1, 97  Neb. 
454,  150  N.  W.  195. 

New  Jersey.  Lloyd  v.  Hulick,  69  N. 
J.  Eq.  784,  115  Am.  St.  Rep.  624,  63 
Atl.  616;  Zarecki  v.  Realty  Co.,  82  N. 
J.  Eq.  489,  89  Atl.  513. 

North  Carolina.  Torrey  v.  McPadeyn, 
165  N.  Car.  237,  81  S.  E.  296. 

Oregon.  Bradahaw  v.  Trust  Co.,  81 
Or.  55,  168  Pac.  274. 

Rhode  Island.  Bowen  v.  Wolff,  23 
R.  I.  56,  49  Atl.  395. 

Texas.  Conn  v.  Hagan,  93  Tex.  334, 
55  S.  W.  323;  Aetna  Ins.  Co.  v.  Bran- 
non,  99  Tex.  391,  2  L.  R.  A.  (N.S.) 


548,  89  S.  W.  1057;  American,  etc., 
Co.  v.  Pace,  23  Tex.  Civ.  App.  222,  56 
S.  W.  377;  Pioneer,  etc.,  Co.  v.  Bau- 
mann   (Tex.  Civ.  App.),  58  S.  W.  49. 

2  Moore  v.  Copp,  119  Cal'.  429,  51 
Pac.  630;  Bowen  v.  Wolff,  23  R.  I.  56, 
49  Atl.  395. 

3  Scott  v.  Spurr,  169  Ky.  575,  184,  S. 
W.  866. 

4  Torrey  v.  McFadeyn,  165  N.  Car. 
237,  81  S.  E.  296. 

•  Sills  v.  Ford,  171  N.  Car.  733,  88  S. 
E.  636. 

6  Lloyd  v.  Hulick,  69  N.  J.  Eq.  7S4, 
115  Am.  St.  Rep.  624,  63  Atl.  616. 

7  Zarecki  v.  Realty  Co.,  82  N.  J.  Eq. 
489,  89  Atl.  513. 

•  Stead  v.  Sampson,  —  la.  — ,  155 
N.  W.  978;  Bradshaw  v.  Trust  Co.,  81 
Or.  55,  158  Pac.  274, 
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tract  as  written  by  the  agent  fixes  the  price  at  thirty-seven  dollars, 
and  the  agent  reads  the  contract  to  the  owner  of  the  land  as  a 
contract  fixing  the  price  at  one  hundred  thirty-seven  dollars  an 
acre,  such  contract  will  be  reformed  so  as  to  fix  the  price  at  one 
hundred  thirty-seven  dollars.1 

Where  there  was,  in  fact,  an  oral  agreement  between  the  parties, 
and  the  written  instrument  is  executed  as  a  means  of  embodying 
the  intention  of  the  parties  in  writing  or  as  a  performance  of  such 
oral  agreement,  reformation  gives  effect  to  the  actual  agreement 
into  which  the  parties  have  entered.  If  equity  has  power  to  give 
reformation  this  is  the  class  of  cases  in  which  such  remedy  will 
most  clearly  give  a  just  result.  The  fact  that  the  failure  of  such 
instrument  to  express  the  real  intention  of  the  parties  is  due  to 
the  fraud  of  the  party  against  whom  relief  is  sought  is  an  addi- 
tional reason  for  giving  equitable  relief  in  a  case  of  mutual  mis- 
take ;  and  it  is  not  a  reason  for  denying  such  relief.10  If,  however, 
the  parties  have  no  prior  oral  agreement  and  the  only  contract  is 
one  which  is  made  by  the  written  offer  and  the  acceptance  thereof, 
the  result  which  is  reached  by  reformation  is  equally  satisfactory 
to  everybody  except  the  party  who  is  guilty  of  fraud,  but  it  is  not 
so  easy  to  explain  such  remedy  on  the  theory  of  contract  law.  The 
party  who  is  guilty  of  fraud  is  held  to  an  offer  which  he  did  not 
make  in  terms,  and  which  he  did  not  intend  to  make.  Even  at  the 
sacrifice  of  logical  consistency,  however,  the  courts  have  felt  that 
if  reformation  is  to  be  given  as  against  a  party  who  makes  an  inno- 
cent mistake,  it  should  be  given  against  one  who  is  guilty  of  de- 
liberate fraud.  It  may  be  said  that  equity  will  treat  the  written 
offer  as  varied  by  the  oral  explanation  or  statement  of  its  con- 
tents, although  common  law  would  not  permit  it  to  be  varied  in  this 
fashion.  We  then  have  an  offer  which  is  accepted  by  the  person 
to  whom  it  is  made,  and  which  accordingly  may  be  enforced 
against  the  party  who  made  it,  even  if  he  made  it  with  a  mental 
reservation,  and  did  not  intend  to  be  bound  by  the  terms  which 
led  the  adversary  party  to  believe  were  incorporated  in  the  written 
contract.  The  same  result  may  be  reached  by  the  short,  though  not 
always  satisfactory,  answer  that  the  party  who  misled  the  other  as 

•  Turner  v.  Bray,  72  Or.  334,  143  Pac.  punishing  the  defendant  (the  innocent 

1011.  party)  and  rewarding  the  plaintiff  (the 

W'The   difference  between   ordinary  party  guilty  of  the  fraud)":   Wait  v. 

mutual  mistake  and  the  situation  here  McKibben,  92  Kan.  304,  140  Pac.  860. 
presented    is  not   such   as   to    justify 
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to  the  terms  of  the  contract  is  estopped  to  deny  that  the  contract 
does  not  contain  the  terms  which  he  induced  the  adversary  party 
to  believe  that  it  contained. 

In  some  jurisdictions  reformation  is  refused  if  the  party  who 
seeks  relief  was  guilty  of  negligence.11  The  fact  that  the  grantee 
who  prepares  the  deed  makes  no  exception  in  the  warranty  clause, 
although  he  knows  that  there  is  a  valid  lease  of  such  property,  does 
not  justify  a  court  of  equity  in  reforming  such  instrument  if  the 
vendor  has  an  opportunity  to  read  it.12  It  has  been  said  that  re- 
formation will  not  be  granted  for  a  misdescription  of  the  property 
conveyed,  although  the  grantor  did  not  know  of  such  error,  and 
although  the  grantee  took  advantage  of  such  mistake.11  This  view 
may  usually  be  explained  on  the  theory  that  the  evidence  did  not 
show  the  existence  of  any  contract  other  than  that  evidenced  by 
the  written  instrument,  reformation  of  which  is  sought.14 

11  Weinhard  v.  Summerville,  46  Wash.  11  Cherry  v.  Brizzolara,  89  Ark.  309, 
127,  13  L.  R.  A.  (N.S.)  1089,  89  Pac.  21  L.  R.  A.  (N.S.)  508,  116  S.  W. 
490.  668.     (This  holding,  however,  seems  to 

12  Weinhard  v.  Summerville,  46  Wash,  be  obiter,  as  the  evidence  did  not  show 
127,  19  L.  R.  A.  (N.S.)  1089,  89  Pac.  clearly  that  the  grantee  knew  of  such 
490.  mistake.) 

14  See  eh.  LXX. 
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1 248.  Negligence  as  affecting  misrepresentation  as  to  other  essential   element. 

f  240.  Effect  of  misrepresentation  as  to  essential  element. 

f  250.  Nature  of  relief. 

§  242.  Misrepresentation  as  to  an  essential  element  of  the  con- 
tract. Misrepresentation  of  an  essential  element  of  a  contract,  as 
distinguished  from  mistake  on  the  one  side  and  fraud  on  the  other, 
is  necessarily  quite  rare.  Indeed  in  the  cases  decided  on  that  topic 
it  is  often  hard  to  determine  whether  the  misrepresentation  does 
not  amount  to  fraud,  since  misrepresentation  is  used  of  innocent 
misrepresentations  and  fraudulent  misrepresentations  indiscrimin- 
ately. The  difficulty  is  further  complicated  by  the  use  which  some 
courts  make  of  the  term  "legal  fraud"  to  designate  misrepresenta- 
tion,1 or  by  the  fact  that  they  say  that  such  misrepresentation  is 
attributable  to  fraud.2  On  the  other  'hand,  misrepresentation  is 
sometimes  explained  as  if  it  were  mistake.3  Except  as  concerns  the 
effect  of  the  negligence  of  the  party  who  is  misled  and  who  seeks 
relief,  there  is  little  practical  difference  between  the  effect  of  mis- 
representation and  the  effect  of  mistake. 

§  243.  What  amounts  to  misrepresentation.  To  render  a  con- 
tract invalid  by  reason  of  misrepresentation,  such  misrepresenta- 
tion must  be  substantially  false.  A  release  is  not  avoided  by  a 
statement  that  the  other  passengers  had  signed  such  release,  if,  in 
fact,  they  had  signed  similar  releases.1  If  no  positive  misstatement 
is  made,  failure  to  state  the  terms  completely  does  not  make  the 
contract  invalid.1 

IZunker  v.  Kuehn,  119  Wis.  421,  88  8  Freeman  ▼.  Croom,  172  N.  Car.  524, 

N.  W.  605.  90  S.  E.  523. 

2  Standard  Mfg.  Co.  v.  Slot,  121  Wis.  1  McNamara  v.  Boston  Elevated  Ry. 

14,  105  Am.  St.  Rep.  1016,  98  N.  W.      Co.,  197  Mass.  383,  83  N.  E.  878 
923.  JWeddington  v.  Piedmont  Fire  Ins. 

Co.,  141  N.  Car.  234,  54  S.  E.  271. 
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On  the  other  hand,  the  offer  of  a  written  contract  which  pur- 
ports to  be  a  statement  of  the  terms  of  a  prior  contract  is  equiva- 
lent to  a  representation  that  the  terms  of  the  written  contract  are 
the  same  as  those  of  the  prior  contract.  The  lessee  prepared  a 
lease  and  delivered  it  to  a  third  person  to  hold  in  order  that  the 
lessor  might  execute  it.  The  lessor  insisted  on  adding  some  addi- 
tional provisions  to  such  lease  before  executing  it.  The  person  in 
whose  custody  the  lease  was,  called  the  attention  of  the  lessor  to 
one  of  such  additions,  but  he"  forgot  to  speak  of  the  other  addition. 
It  was  held  that  the  minds  of  the  parties  did  not  meet  and  that 
such  lease  must  be  held  a  nullity.4  If  a  policy  of  insurance  by  mis- 
take describes  the  property  as  located  in  a  building  other  than  that 
in  which  the  applicant  has  described  it  as  being  located,  it  is  said 
that  the  applicant  may  show  such  mistake  and  recover  upon  the 
actual  contract  without  the  necessity  of  a  decree  of  reformation  in 
equity.5 

§  244.  Misrepresentation  as  to  contents  of  instrument.  When 
the  question  of  the  effect  of  misrepresentation  as  to  an  essential 
element  is  presented  for  adjudication,  it  seems  clear  both  from  the 
authorities  as  well  as  on  principle,  that  error  as  to  an  essential  ele- 
ment of  the  contract,  due  to  misrepresentation  by  the  adversary 
party,  makes  a  contract  void  no  less  than  mistake  not  due  to  mis- 
representation. A  misrepresentation  as  to  the  contents  of  a  written 
instrument  will  avoid  it  as  against  the  adversary  party  who  is  mis- 
led thereby,1  even  though  the  party  who  is  guilty  of  such  misrepre- 
sentation did  not  act  under  a  wrongful  motive.2 


3  Born  v.  Castle,  175  Cal.  680,  167 
Pac.  138;  Illinois  Central  R.  U.  Co.  v. 
Gortikov,  90  Miss.  787,  122  Am  St. 
Rep.  324,  14  L.  R.  A.  (N.S.)  464,  45 
So.  363;  Creech  v.  Atlantic  Coast  Line 
Railroad,  174  N.  Car.  61,  L.  R.  A.  1918D, 
1030,  03  S.  E.  453. 

4  Sheldon  v.  Crane,  146  la.  461,  125 
N.  W.  238. 

•  Aetna  Ins.  Co.  v.  Brannon,  99  Tex. 
391,  2  L.  R.  A.  (N.S.)  548,  89  S.  W. 
1057. 

1  Alabama.  Cannon  v.  LindBey,  85 
Ala.  198-  7  Am.  St.  Rep.  36,  3  So.  676; 
Beck,  etc.,  Co.  v.  Houppert,  104  Ala. 
503,  53  Am.  St.  Rep.  77,  16  So.  522; 
Bank  v.  Webb,  108  Ala.  132,  19  So.  14; 
Bates  v.  Harte,  124  Ala.  427,  82 
Am.  St.  Rep.  186,  26  So.  898. 

California.     Haubert  v.  Mausshardt, 


89  Cal.  433,  26  Pac.  899;  Moore  v.  Copp, 
119  Cal.  429,  51  Pac.  630. 

Indiana.  Callaway  v.  Mellett,  15  Ind. 
App.  360,  57  Am.  St.  Rep.  238,  44  N. 
E.  198. 

Iowa.  Williams  ▼.  Hamilton,  104 
la.  423,  65  Am.  St.  Rep.  475,  73  N.  W. 
1029. 

New  Jersey.  Alexander  v.  Brogley, 
63  N.  J.  L.  307,  43  Atl.  888. 

Rhode  Island.  Bowen  v.  Wolff,  23 
R.  I.  56,  49  Atl.  395. 

Texas.  American,  etc.,  Co.  v.  Pace, 
23  Tex.  Civ.  App.  222,  56  S.  W.  377. 

West  Virginia.  Biggs  v.  Bailey,  49 
W.  Va.  188,  38  S.  E.  499. 

Wisconsin.  Standard  Mfg.  Co.  v. 
Slot,  121  Wis.  14,  105  Am.  St.  Rep. 
1016,  98  N.  W.  923. 

2  Standard  Mfg.  Co.  v.  Slot,  121  Wis. 
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§245.  Misrepresentation  as  to  identity  of  adversary  party. 

Misrepresentation  as  to  the  identity  of  the  adversary  party  is  rarely 
innocent,  but,  on  analogy  to  fraud  and  mistake,  it  would  seem  to 
be  material  whenever  it  was  found  to  exist.  If,  however,  several 
persons  alleged  in  good  faith  that  they  have  formed  a  life  insur- 
ance company,  when,  in  fact,  they  have  not  complied  with  the  law 
so  as  to  make  even  a  de  facto  corporation,  it  is  said  that. a  member 
of  said  company  who  has  paid  his  dues  and  assessments  can  not 
recover  them,  since,  even  if  such  organization  were  only  a  volun- 
tary association,  their  promise  to  insure  was  a  sufficient  considera- 
tion for  such  payments.1 

§  246.  Misrepresentation  as  to  existence  or  identity  of  subject- 
matter.  Misrepresentation  as  to  the  existence  of  the  liability  or 
property  which  is  the  subject-matter  of  the  contract,  as  where  A 
represented  that  a  parcel  of  money  entrusted  to  B  to  be  delivered 
to  A  had  not  been  so  delivered,1  or  that  there  was  a  large  amount 
of  growing  timber  on  a  given  tract  of  land,2  or  as  to  the  nature  and 
kind  of  a  bond  sold  by  one  party  to  the  other,8  or  as  to  the  quantity 
of  work  to  be  done  under  the  contract,4  or  as  to  the  amount  of 
liability,5  as  where  an  indebtedness  incurred  before  the  time  cov- 
ered by  a  bond  of  indemnity  was  represented  to  have  been  in- 
curred during  such  time,8  may  be  ground  for  rescission.  So  a  mis- 
representation as  to  the  identity  of  all,7  or  a  part,8  of  a  tract  of 


14,  105  Am.  St.  Rep.  1016,  98  N.  W. 
923. 

1  Perkins  v.  Fish,  121  Cal.  317,  53 
Pac.  901. 

IHouser  v.  McGinnas,  108  N.  Car. 
631,  13  S.  £.  139. 

2Thwing  v.  Hall,  etc.,  Co.,  40  Minn. 
184,  41  N.  W.  815.  Aa  the  timber  was 
really  what  the  parties  intended  to  sell, 
such  mistake  may  be  classed  as  con- 
cerning the  existence  of  the  subject- 
matter,  though  if  thought  of  as  a  sale 
of  the  land,  it  may  seem  a  case  of  mis- 
representation in  the  inducement. 

3  Ripley  v.  Case,  86  Mich.  261,  49  N. 
W.  46. 

4  Long  v.  Inhabitants  of  Athol,  196 
Mass.  497,  17  L.  R.  A.  (N.S.)  96,  82 
N.  E.  665>. 

ISteere  v.  Oakley,  186  Pa.  St.  582, 
40  AtL  815. 


BBeland  v.  Brewing  Association,  157 
Mo.  593,  58  S.  W.  1. 

7  Iowa.  Clapp  v.  Greenlee,  100  la. 
586,  69  N.  W.  1049;  Selby  v.  Matson, 
137  la.  97,  114  N.  W.  609. 

Louisiana.  Schmitz  v.  Peterson,  113 
La.  134,  36  So.  915. 

Minnesota.  Lindquist  v.  Gibbs,  122 
Minn.  205,  142  N.  W.  156. 

Montana.  Post  v.  Liberty,  45  Mont. 
1,  121  Pac.  475. 

New  York.  Crowe  v.  Lewin,  95  N.  Y. 
423. 

Washington.  Freeman  v.  Gloyd,  43 
Wash.  607,  86  Pac.  1051. 

Wisconsin,  McKinnon  v.  Vollmar,  75 
Wis.  82,  17  Am.  St.  Rep.  178,  6  L.  R. 
A.  121,  43  N.  W.  800. 

•  Trenchard  v.  Kell,  127  Fed.  596; 
Bigham  v.  Madison,  103  Tenn.  358,  47 
L.  R.  A.  267,  52  S.  W.  1074;  Zunker 
v.  Kuehn,  113  Wis.  421,  88  N.  W.  605. 
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realty  conveyed,  renders  the  contract  unenforceable.  Innocent  mis- 
representation as  to  the  location  of  land  which  vendee  has  never 
seen  is  treated  as  a  collateral  matter,  involving  quality  or  charac- 
teristic,9 and  rendering  the  transaction  voidable  rather  than  void.18 
The  fact  that  A  believes  that  his  parents  have  entered  into  a  valid 
contract  for  the  conveyance  of  certain  land,  when,  in  fact,  such 
contract  is  not  enforceable  because  the  written  memorandum  does 
not  comply  with  the  requirements  of  the  statute  of  frauds,  is  a 
mistake  as  to  a  material  fact,  although  such  contract  did  not  pur- 
port to  bind  A  in  any  way.11  An  innocent  misrepresentation  by  the 
agent  of  one  who  has  injured  another,  by  which  the  nature  and 
extent  of  such  injuries  are  understated  materially,  is  ground  for 
avoiding  a  release  which  is  entered  into  in  reliance  upon  such 
representations.12 

If  the  misrepresentation  concerns  an  essential  element  of  the 
contract,  such  as  the  subject-matter,  it  is  material  even  if  the  sub- 
ject-matter actually  in  existence  is  as  valuable  as  that  represented.11 

§  247.  Negligence  as  affecting  a  misrepresentation  in  the  execu- 
tion. The  chief  difference  between  the  effect  of  misrepresentation 
as  to  the  contents  of  a  written  contract  and  the  effect  of  mere  mis. 
take,  is  that  in  mistake  the  negligence  of  the  party  misled  by 
mistake  to  ascertain  the  contents  of  the  written  contract  may  pre- 
vent him  from  obtaining  relief,1  while  in  misrepresentation  we  find 
substantially  the  same  conflict  of  authority  as  in  cases  of  fraud  as 
to  the  contents  of  a  written  contract.  In  some  cases  of  misrepre- 
sentation as  to  the  contents  of  a  written  contract,  it  is  held  the 
negligence  of  the  party  misled  does  not  prevent  him  from  treating 
the  contract  as  void  in  an  action  between  the  immediate  parties  to 
such  contract.2    If  the  agent  of  a  railway  company  agrees  to  pro- 


•  McFerran  v.  Taylor,  7  U.  S.  (3 
Cranch.)    270,  2  L.  ed.  436. 

10  See  ch.   XII. 

11  Tucker  v.  Denton  (Ky.),  15  L.  R. 
A.  (N.S.)  289,  32  Ky.  L.  Rep.  521,  106 
S.  W.  280. 

12  Great  Northern  Ry.  Co.  v.  Fowler, 
136  Fed.  118,  69  C.  C.  A.  106. 

Contra:  Lawton  v.  Charleston  &  W. 
C.  Ry.  Co.,  91  S.  Car.  332,  74  S.  E.  750. 

"Selby  v.  Matson,  137  la.  97,  114 
N.  W.  609. 

Misrepresentation  as  to  the  identity 


of   realty:    Clapp   v.  Greenlee,   100  la. 
586,  69  N.  W.  1049. 

1  See  |  271. 

2  Alabama.  Foster  v.  Johnson,  70  Ala. 
249;  Davis  v.  Snider,  70  Ala.  315; 
Cannon  v.  Lindsey,  85  Ala.  198,  7  Am. 
St.  Rep.  38,  3  So.  676;  Beck,  etc.,  Co. 
v.  Houppert,  104  Ala.  503,  53  Am.  St. 
Rep.  77,  16  So.  522;  Bank  v.  Webb, 
108  Ala.  132,  19  So.  14. 

Arkansas.  J.  I.  Case  Threshing  Ma- 
chine Co.  v.  Southwestern  Veneer  Co., 
—  Ark.  — ,  205  S.  W.  978. 
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vide  transportation  for  A  upon  a  freight  train,  and  he  gives  to  A  a 
ticket  for  such  transportation,  but  not  a  certificate  entitling  him  to 
ride  upon  the  freight  train,  which  by  the  rules  of  the  company  was 
necessary  to  entitle  a  passenger  to  ride  upon  such  train,  the  rail- 
way company  is  liable  to  A  for  damages  for  ejecting  him,  even  if 
A  could  have  learned  by  reading  such  railway  ticket,  that  it  was 
not  sufficient  authority  for  him  to  ride  upon  the  freight  train  with- 
out the  accompanying  certificate.3 

In  other  jurisdictions  misrepresentations  as  to  the  contents  of  a 
written  contract  are  held  not  to  make  the  contract  void,  even  as 
between  the  immediate  parties  to  such  contract,  if  the  party  misled 
was  guilty  of  negligence  in  not  ascertaining  the  contents  of  the 
instrument.4  Thus  where  A,  who  could  read  and  had  agreed  to 
sign  a  guaranty  to  B  for  X  to  cover  future  indebtedness,  signed  an 
instrument  from  which,  a  clause  containing  a  guaranty  for  past 
indebtedness  was  not  erased,  A  can  not  avoid  liability  on  such  cove- 
nant though  B  had  told  A  that  all  the  clauses  assuming  such  liabil- 


Calif  ornia.  Haubert  v.  Mausshart,  89 
Cal.  433,  26  Pac.  899;  Born  v.  Castle, 
175  Cal.  680,  167  Pac.  138. 

Maryland.  Spitze  v.  R.  R.,  75  Md.  162, 
32  Am.  St.  Rep.  378,  23  AtK  307. 

Mississippi.  Illinois  Central  R.  R. 
t.  Gortikov,  90  Miss.  787,  122  Am.  St. 
Rep.  324,  14  L.  R.  A.  (X.S.)  464,  45  So. 
363. 

New  Jersey.  Alexander  v.  Brogley, 
63  X.  J.  L.  307,  43  Atl.  888. 

North  Carolina.  Creech  v.  Atlantic 
Coast  Line  Railroad  Co.,  174  N.  Car.  61, 
L.  R.  A.  1918D,  1030,  93  S.  E.  453. 

Texas.  American,  etc.,  Co.  v.  Pace, 
23  Tex.  Civ.  App.  222,  56-  S.  W.  377; 
Pioneer,  etc.,  Co.  v.  Baumann  (Tex. 
Civ.  App.),  58  S.  W.  49. 

Washington.  Olson  v.  Northern  Pac. 
Ry.  Co.,  49  Wash.  626,  18  L.  R.  A. 
(N.S.)   209,  96  Pac.  150. 

For  the  distinction  in  this  respect 
between  mistake  and.  misrepresentation, 
see  obiter  in  Bates  v.  Harte,  124  Ala. 
427,  82  Am.  St.  Rep.  186,  26  So.  898. 
See  also  the  following  expression  of 
opinion:  "Plaintiff  did  not  know,  so 
far  as  appears,  that  defendant  had  not 


read  and  compared  the  two.  He  had  a 
right  to  presume  he  had,  and  can  not 
be  held  responsible  by  defendant  for 
reposing  too  much  confidence  in  his 
assurances":  Haubert  v.  Mausshardt, 
89  Cal.  433,  430,  26  Pac.  899. 

3  Olson  v.  N.  Pac.  Ry.  Co.,  49  Wash. 
626,  18  L.  R.  A.  (N.S.)  209,  90  Pac.  150. 
See  also,  as  to  similar  misrepresenta- 
tions: Illinois  Central  R.  R.  Co.  v. 
Gortikov,  90  Miss.  787,  122  Am.  St.  Rep. 
324,  14  L.  R.  A.  (N.S.)  464,  45  So. 
363;  Creech  v.  Atlantic  Coast  Line 
RailToad,  174  N.  Car.  61,  L.  R.  A.  1918D, 
1030,  93  S.  E.  453. 

4  England.  Howatson  v.  Webb  (1908), 
1  Ch.  1,  4  B.  R.  C.  642,  77  L.*  J.  Ch. 
N.  S.  32,  97  L.  T.  N.  S.  730. 

Arizona.  History  Co.  v.  Dougherty 
3  Ariz.  387,  29  Pac.  649. 

Georgia.  Walton  Guano  Co.  v.  Cape- 
Ian,  112  Ga.  319,  52  L.  R.  A.  268,  37 
S.  E.  411. 

Iowa.  Reid  v.  Bradley,  105  la.  220, 
74  N.  W.  896. 

Wisconsin.  Bostwick  v.  Ins.  Co.,  116 
Wis.  392,  92  N.  W.  246  [modifying  on 
rehearing  116  Wis.  392,  89  N.  W.  538]. 
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ity  were  erased  and  had  showed  A  what  clauses  to  erase  from  the 
printed  form.1  If  A's  agent  gives  to  B  an  oral  description  of  an 
article  which  B  is  buying  from  A,  and  the  written  contract  de- 
scribes a  different  article,  such  written  contract  is  valid  in  the 
absence  of  fraud.6  If  A  is  induced  to  sign  a  note  in  payment  for 
a  certain  quantity  of  fertilizer,  relying  upon  the  statement  of  the 
agent  of  the  seller  that  such  note  provides  for  payment  of  such 
fertilizer  in  cotton,  A  is  bound  by  such  contract  if  he  had  an  oppor- 
tunity to  read  and  could  read.7  In  any  event,  if  the  person  misled 
was  not  negligent  in  relying  on  the  representations  of  the  adver- 
sary party  as  to  the  contents  of  the  contract,  he  may  avoid  it.* 
Thus  where  the  agent  of  a  railroad  company  sold  A  a  ticket  alleged 
to  be  correct  in  form,  but  the  time  limit  of  which  had,  in  fact, 
expired,  and  A  was  unable  to  read  the  ticket  because  the  station 
was  dimly  lighted,  A  is  not  bound  by  the  terms  of  the  ticket.9 


§248.  Negligence  as  affecting  misrepresentation  as  to  other 
essential  element.  Misrepresentation  implies  that  the  party  to  whom 
the  misrepresentation  is  made  believes  such  misrepresentation  and 
acts  thereon.1  If  a  misrepresentation  is  made  concerning  an  essen- 
tial feature  of  the  contract,  the  negligence  of  the  party  to  whom 
such  representation  is  made,  whereby  he  is  misled  by  it,  does  not 
prevent  him  from  obtaining  relief.2  If  the  party  seeking  rescission 
has  been  careless  in  omitting  to  investigate  the  truth  of  the  state- 
ments made  to  him,  rescission  may  be  had  at  his  costs.3    If  the 


•  The  court  said:  "The  defendant 
does  not  state  that  plaintiffs  used 
any  artifice  to  prevent  him  from  read- 
ing the  contract,  nor  does  he  state 
that  he  was  unacquainted  with  the 
English  language  or  that  he  could  not 
read.  .  In  fact  no  excuse  whatever  is 
given,  except  that  he  signed  the  con- 
tract relying  on  the  representation  of 
plaintiff  as  to  its  contents.  This  is 
inexcusable  neglect  and  the  defendant 
must  suffer  the  consequences  of  his 
own  folly.  The  effect  of  such  a  rule  as 
that  claimed  "by  appellant  would  be  to 
render  written  contracts  of  but  little 
practical  value  over  those  existing  in 
parol  only":  McCormack  v.  Molburg,  43 
la.  561,  562  [quoted  in  Reid  v.  Bradley, 


105  la.  220,  74  N.  W.  896;  so  Glenn  v. 
Statler,  42  la.  107]. 

•  Puffer  Mfg.  Co.  v.  Krum,  210  Mass. 
211,  96  N.  E.  139. 

T  Walton  Guano  Co.  v.  Copelan,  112 
Ga.  319,  52  L.  R.  A.  268,  37  S.  E.  411. 

•  Callaway  v.  Mellett,  15  Ind.  App. 
366,  57  Am.  St.  Rep.  238,  44  N.  E.  198. 

•  Callaway,  v.  Mellett,  15  Ind.  App. 
366,  57  Am.  St.  Rep.  238,  4*4  N".  E.  198. 

1  See  §  218. 

2  Ripley  v.  Case,  86  Mich.  261,  49 
N.  W.  46;  Beland  v.  Brewing  Associa- 
tion, 157  Mo.  593,  58  S.  W.  1;  Houser 
v.  McGinnas,  108  N.  Car.  631,  13  S.  E. 
139;  Steere  v.  Oakley,  186  Pa.  St.  582, 
40  Atl.  815. 

3  Sutton  v.  Morgan,  158  Pa.  St.  204, 
38  Am.  St.  Rep.  841,  27  Atl.  894. 
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party  to  whom  such  misrepresentation  is  made  believes  it,  the  fact 
that  he  has  the  means  of  learning  that  such  statement  is  false,  is 
immaterial.4  Thus  where  A  sold  B  a  worthless  bond,  representing 
it  to  be  of  a  kind  that  B  knew  was  good,  B  may  avoid  the  sale 
though  he  had  a  chance  to  inspect  the  bond.1  If  a  purchaser  of 
land  buys  it  in  reliance  upon  the  innocent  misrepresentation  of  the 
seller  to  the  effect  that  there  were  at  least  two  million  feet  of  lum- 
ber thereon,  A  may  avoid  such  contract  although  he  has  an  oppor- 
tunity to  verify  such  statement  and  he  omits  to  do  so.8  If  the 
engineer  of  a  municipal  corporation  makes  an  innocent  misrepre- 
sentation of  the  quantity  of  work  to  be  done,  a  contractor  who 
enters  into  a  contract  for  doing  such  work  in  reliance  upon  the 
estimate  may  avoid  such  contract,  although  he  had  an  opportunity 
for  an  independent  investigation  which  would  have  disclosed  the 
true  quantity  of  work  to  be  done.7  A  vendee  is  not  bound  to  make 
an  independent  investigation  after  the  vendor  has  pointed  out  to 
him  the  boundaries  of  the  tract.1  A  correct  written  description  of 
the  land  does  not  avoid  the  effect  of  a  specific  misrepresentation  as 
to  its  boundaries  if  tKe  vendee  could  not  locate  the  land  from  such 
description  without  the  aid  of  a  surveyor.9 

§249*  Effect  of  misrepresentation   as   to   essential   element. 

While  the  great  weight  of  authority,  as  disclosed  in  the  foregoing 
sections,1  is  to  the  effect  that  misrepresentation  as  to  one  of  the 
essential  elements  of  the  contract  makes  it  void ;  that  is,  that  such 
misrepresentation  prevents  such  contract  from  ever  coming  into 
existence,  there  is  an  occasional  suggestion  that  such  contract  is  to 
be  treated  as  voidable  rather  than  as  void.2  It  has  been  intimated 
that  the  party  who  has  been  misled  may  avoid  the  transaction  only 
if  he  acts  promptly.8 


« Ripley  v.  Case,  86  Mich.  261,  49  N. 
W.  46;  Post  v.  Liberty,  45  Mont.  1, 
121  Pac.  475;  Sutton  v.  Morgan,  158 
Pa.  St.  204,  38  Am.  St.  Rep.  841,  27 
Atl.  894;  Shaw  v.  O'Neill,  45  Wash. 
98,  88  Pac.  111. 

•  Ripley  v.  Case,  86  Mich.  261,  49  N. 
W.  46. 

•  McKinnon  v.  Vollmar,  75  Wis.  82, 
17  Am.  St.  Rep.  178,  6  L.  R.  A.  121, 
43  N.  W.  800. 

7  Long  v.  Inhabitants  of  Athol,  196 


Mass.  497,  17  L.  R.  A.   (N.S.)   96,  82 
N.  E.  665. 

•  Post  v.  Liberty,  45  Mont.  1,  121 
Pac.  475. 

•  Shaw  v.  O'Neill,  45  Wash.  98,  88 
Pac.  111. 

1  See  §§  243  to  248. 

2  Standard  Mfg.  Co.  v.  Slot,  121  Wis. 
14,  105  Am.  St.  Rep.  1016,  98  N.  W.  923. 

•  Standard  Mfg.  Co.  v.  Slot,  121  Wis. 
14,  105  Am.  St.  Rep.  1016,  98  N.  W. 
923. 
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§  250.  Nature  of  relief.  Various  remedies  for  innocent  misrep- 
resentation are  given.  In  some  cases  specific  performance  has  been 
refused.1    If  the  vendor  innocently  misrepresents  to  the  purchaser  ! 

the  boundaries  of  the  tract  which  is  sold,  the  vendor  can  not  have 
specific  performance.2 

In  some  cases  formal  rescission  in  equity  has  been  granted.3  An 
innocent  misrepresentation  by  a  vendor  as  to  the  identity  of  the 
land  which  he  is  selling,  is  ground  for  rescission  in  equity.4  In 
other  cases  informal  rescission  at  law  by  allowing  recovery  of  the 
purchase  money  on  tendering  a  reconveyance,  has  been  permitted.9 

IGinther  v.  Townsend,  114  Md.  122,  Tenn.  358,  47  L.  R.  A.  267,  52  S.  W. 

78  Atl-.  908;  Allen  v.  Kirk,  219  Pa.  St.  1074, 

574,  69  Atl.  50.  «Briggs  v.  Watkins,  112  Va.  14,  70 

IGinther  v.  Townsend,  114  Md.  122,  S.  eT  551. 

78  Atl.  908.  I  McKinnon  v.  Vbllmar,  75  Wis.  82, 

ICIapp  v.  Greenlee,  100  la.  586,  69  N.  17  Am.  St.  Rep.  178,  6  L.  R.  A.  121, 

W.  1049;  Long  v.  Inhabitants  of  Athol,  43  N.  W.  800  (and  see  Law  ▼.  Grant, 

196  Mass.  497,  17  L.  R.  A.   (N.S.)  96,  37  Wis.  548). 
82  N.  £.  665;  B\gbam  y.  Madison,  103 
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{ 262.  Mistake   or   misunderstanding   as   to  identity   of   subject-matter   or   con- 
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§251.  Mistake  as  to  an  essential  element  of  the  contract.  A 
contract  entered  into  because  of  mistake  as  to  an  essential  element 
is  void.1    While  this  general  rule  is  substantially  unquestioned,  con- 

1  England.    Gordon  v.  Street  (1899),  2  Indiana.    Alexander  v.  Swockhamer, 

Q.  B.  641  (really  a  case  of  fraud).  105   Ind.  81,  55  Am.  Rep.    180,   4  N. 

United  States.    Allen  v.  Hammond,  E.  433,  5  N.  E.  908  (fraud). 

36  U.  S.  (11  Pet.)  63,  9  L.  ed.  633.  Iowa.    Eldorado  Jewelry  Co.  v.  Dar- 
37? 
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siderable  difficulty  is  found  in  determining  whether  mistake  applies 
to  an  essential  feature  of  a  contract  or  a  collateral  matter,  such  as 
a  quality  or  characteristic  of  the  subject-matter  or  of  the  parties.2 
A  detailed  discussion  of  the  forms  of  mistake  in  an  essential 
feature  of  a  contract  is  therefore  necessary,  including  mistakes  as 
to  the  identity  of  the  adversary  party,  as  to  the  identity  or  exist- 
ence of  the  subject-matter  and  as  to  the  terms  and  contents  of  the 
contract 

§252.  Fact,  opinion,  and  evidence  distinguished.  Mistake  as 
to  a  fact  may  operate  to  render  the  contract  invalid.1 

A  mistake  as  to  a  matter  of  opinion  does  not  avoid  the  contract.2 
A  release  of  damages  for  personal  injuries  which  is  executed  under 


nell,  135  la.  555,  124  Am.  St.  Rep.  309, 
113  N.  W.  344  (fraud). 

Maine.  Neal  v.  Coburn,  92  Me.  139, 
69  Am.  St.  Rep.  495,  42  Atl.  348  (fraud). 

Michigan.  Gawntlett  v.  Sea  Ins.  Co., 
127  Mich.  504,  86  N.  W.  1047. 

Minnesota.  Stong  v.  Lane,  66  Minn. 
94,  68  N.  W.  765  (said  to  be  voidable). 

Missouri.  Nordyke,  etc.,  Co.  v.  Keh- 
lor,  155  Mo.  643,  78  Am.  St.  Rep.  600, 
56  S.  W.  287. 

New  Hampshire.  Russe)  v.  Clough, 
71  N.  H.  177,  93  Am.  St.  Rep.  507,  51 
Atl.  632;  Concord  Coal  Co.  v.  Ferrin, 
71  N.  H.  33,  93  Am.  St.  Rep.  496,  51 
Atl.  283. 

New  York.  Duncan  v.  N.  Y.  Mutual 
Ins.  Co.,  138  N.  Y.  88,  20  L.  R.  A.  386, 
33  N.  E.  730. 

North  Carolina.  Burton  v.  Rose- 
mary Mfg.  Co.,  132  N.  Car.  17,  43  S.  E. 
480. 

Ohio.  Hamet  v.  Letcher,  37  O.  S.  356 
(fraud). 

Pennsylvania.  Fink  v.  Smith,  170 
Pa.  St.  124,  50  Am.  St.  Rep.  750,  32 
Atl.  566. 

Wisconsin.  Walker  v.  Ebert,  29  Wis. 
194,  9  Am.  Rep.  548. 

For  the  effect,  in  general,  of  mistake, 
see  Mistake  in  the  Formation  and  Per- 
formance of  a  Contract,  by  Roland  R. 
Foulke,  11  Columbia  Law  Review,  197, 


299;  Mistake  of  Fact  as  a  Ground  for 
Affirmative  Equitable  Relief,  by  Edwin 
H.  Abbot,  Jr.,  23  Harvard  Law  Review, 
608;  Essential  Error,  by  H.  Burn  Mur- 
doch, 22  Juridical  Review,  222;  A 
Critical  Analysis  of  the  Law  as  to 
Mistake  in  its  Effect  upon  Contracts, 
38  American  Law  Review,  334.  See 
also,  The  Effect  of  Mistake  on  De- 
livery of  Chattels,  by  R.  S.  Wright  and 
the  Editor,  2  Law  Quarterly  Review, 
313. 

The  general  rule  is  subject  to  some 
qualification  as  to  the  effect  of  negli- 
gence.    See  §  272. 

2  "The  difficulty  in  every  case  is  to 
determine  whether  the  mistake  or  mis- 
apprehension is  as  to  the  substance  of 
the  whole  consideration,  going,  as  it 
were  to  the  root  of  the  matter,  or  only 
to  some  point,  even  though  a  material 
point,  an  error  as  to  which  does  not 
affect  the  substance  of  the  whole  con- 
sideration": Kennedy  v.  Mail  Co.,  L. 
R.  2  Q.  B.  580,  588  [quoted  in  Sherwood 
v.  Walker,  66  Mich.  568,  577,  11  Am. 
St.  Rep.  531,  33  N.  W.  919]. 

ISee  |251. 

2  Seymour  v.  Chicago  &  N.  W.  Ry. 
Co.,  181  la.  218,  164  N.  W.  352;  Nelson 
v.  Chicago  &  N.  W.  R.  Co.,  Ill  Minn. 
193,  20  Am.  &  Eng.  Ann.  Cas.  748,  126 
N.  W.  902. 
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a  mutual  mistake  of  the  parties  as  to  the  length  of  time  required 
for  the  injured  person  to  recover  from  his  injuries  is  valid.3  A 
mistake  as  to  the  existence  of  evidence  is  not  a  mistake  of  fact  for 
which  a  contract  may  be  treated  as  invalid.4 

§253.  Conscious  ignorance— Mistake  discovered  before  exe- 
cution. If  A  enters  into  a  contract  knowing  that  he  has  not 
sufficient  or  exact  knowledge  of  a  material  fact,  he  can  not 
avoid  such  contract  on  the  ground  of  mistake  because  such 
fact  turns  out  differently  from  what  he  had  hoped.1  The 
use  of  the  term  "mistake"  implies  that  the  parties  are  not 
in  ignorance  whether  the  subject-matter  is  in  existence  or 
not,  deliberately  assuming  the  risk  of  its  non-existence.  Where  the 
parties  ar6  aware  that  the  existence  of  the'  subject-matter  is  doubt- 
ful, and  contract  with  reference  thereto,  each  party  taking  the 
chances  of  the  event's  being  adverse  to  himself,  the  contract  is 
valid.2  If  a  vendee  accepts  an  offer  to  sell-  realty,  knowing  that  he 
does  not  know  exactly  where  the  land  is  located,8  or  if  a  vendee 
buys  land  he  has  never  seen,  consciously  ignorant  of  its  location  or 
quality,4  or  if  the  vendee  takes  the  chance  of  a  doubtful  title,1  no 
mistake  exists  for  which  the  contract  can  be  avoided.     Where  a 


SNelBon  v.  Chicago  &  N.  W.  R.  Co., 
Ill  Minn.  193,  20  Am.  &  Eng.  Ann. 
Caa.  748,  126  N.  W.  902.  See  also, 
Seymour  v.  Chicago  &  N.  W.  Ry.  Co., 
181  la.  218,  164  N.  W.  352. 

4  Layer  v.  Layer,  184*  Mich.  663,  151 
N.  W.  759. 

1  United  States.  Lenman  v.  Jones, 
222  TJ.  S.  51,  56  L.  ed.  89. 

Georgia.  Woodside  v.  Lippold,  113  Ga. 
877,  84  Am.  St.  Rep.  267,  39  S.  E.  400. 

Iowa.  Morgan  v.  Messenger,  125  la. 
247,  101  N.  W.  127. 

Nebraska.  Moore  v.  Scott,  47  Neb. 
346,  66  N.  W.  441. 

Pennsylvania.  Gormby  v.  Gormby, 
130  Pa.  St.  467,  18  Atl.  727;  Ancient 
Order  of  United  Workmen  v.  Mooney, 
230  Pa.  St.  16,  79  Atl.  233. 

Texas.  Houston,  etc.,  Ry.  v.  McCarty, 
94  Tex.  298,  86  Am.  St.  Rep.  854,  53 
L.  R.  A.  507,  60  S.  W.  429  [reversing 
21  Tex.  Civ.  App.  568,  54  S.  W.  421]. 


Virginia.  Persinger  v.  Chapman,  93 
Va.  349,  25  S.  E.  5. 

Wisconsin,  Kowalke  v.  Light  Co.,  103 
Wis.  472,  74  Am.  St.  Rep.  877,  79  N. 
W.  762.  "Where  a  party  enters  into  a 
contract,  ignorant  of  a  fact,  but  mean- 
ing to  waive  all  inquiry  into  it,  or 
waives  an  investigation  after  his  at- 
tention has  been  called  to  it,  he  is 
not  in  mistake  in  the  legal  sense": 
Kowalke  v.  Light  Co.,  103  Wis.  472,  74 
Am.  St.  Rep.  877,  79  N.  W.  762  [citing 
Hurd  v.  Hall,  12  Wis.  112,  which  was 
decided  on  the  authority  of  Kelly  v. 
Solari,  9  Mees.  &  W.  54]. 

2  Sears  v.  Grand  Lodge,  163  N.  Y.  374, 
50  L.  R.  A.  204,  57  N.  E.  618. 

3  Beebe  v.  Birkett,  109  Mich.  663,  67 
N.  W.  996. 

4  Moore  v.  Scott,  47  Neb.  346,  66  N. 
W.  441;  Crist  v.  Dice,  18  O.  S.  536. 

*  Sheffield  v.  Hancock  County,  164  la. 
561,  146  N.  W.  439. 
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woman  releases  dower,  consciously  ignorant  whether  she  has  a 
dower  interest  in  the  property  released  or  not,1  or  securities  of 
which  the  value  is  doubtful,  are  entered  at  their  face  value,7  or  the 
owner  of  land  enters  into  a  contract  to  sell  it,  knowing  that  he  is 
ignorant  of  the  identity  of  the  real  purchaser,8  none  of  them  can 
avoid  the  contract  because  the  event  results  differently  from  their 
anticipations. 

So  where  A's  life  was  insured  by  X  in  favor  of  B,  and  after  A 
had  disappeared  and  been  absent  a  long  time,  B  sued  X,  and  to 
compromise  the  suit  X  agreed  to  pay  a  certain  sum  down  and  a 
further  sum  in  a  certain  time,  X  is  bound  to  make  such  payment, 
though  before  it  falls  due,  it  is  learned  that  A  is  alive,  since  while 
both  parties  thought  it  probable  that  he  was  dead,  both  knew  that 
they  were  really  ignorant  as  to  the  fact.1  If  insurance'  is  effected 
upon  a  vessel  by  a  policy,  the  terms  of  which  provide  for  prior  loss 
as  well  as  future  loss,  such  policy  is  valid  as  to  an  injury  which  has 
already  been  sustained  if  the  insured  acts  in  good  faith  and  com- 
municates to  the  insurer  such  knowledge  of  the  condition  of  the 
insured  property  as  he  possesses.10 

The  fact  that  a  contractor  is  unable  to  make  a  thorough  examin- 
ation of  the  physical  conditions  of  the  ground  beneath  the  surface, 
because  the  ground  is  frozen,  does  not  enable  him  to  avoid  a  con- 
tract for  excavation  into  which  he  enters  without  making  such 
examination.11  If  a  statement  which  is  issued  to  bidders  provides 
that  there  is  no  express  or  implied  agreement,  "that  the  surface 
of  the  rock  or  the  depth  of  the  rock  excavation  or  the  character 
of  the  material  is  even  approximately  correct,"  and  if  the  contract 
provides  for  payment  at  a  "quantity  rate,"  the  amount  to  be  paid 
to  the  contractor  depending  upon  the  quantity  of  excavation  done 
or  material  furnished,  the  fact  that  some  of  the  estimates  were 
grossly  inadequate  does  not  render  the  contract  invalid  for  mis- 
take.12 If  the  estimates  upon  which  bids  are  made  set  forth  that 
the  estimate  as  to  the  amount  of  excavation  is  approximate  only, 

•  Gormby  v.  Gormby,  130  Pa.  St.  467,  lOMTranahan  v.  Universal  Insurance 
18  Atl.  727;  Pennybacker  v.  Laidley,  Co.,  26  U.  S.  (1  Pet.)  170,  7  L.  ed.  98; 
33  W.  Va.  624,  11  S.  E.  39.                            Arkansas  Ins.  Co.  v.  Bostick,  27  Ark. 

T  Morgan  v.  Messenger,  125  la.  247,      539. 
101  N.  W.  127.  11  Winston    v.    Pittsfield,    221    Mass. 

•  Lenman  v.  Jones,  222  U.  S.  51,  56      356,  108  N.  E.  1038. 

L.  ed.  89.  12  Young  v.  Holyoke,  225  Mass.  140. 

•  Sears   v.   Grand  Lodge,    163   N.   Y.       114  N.  E.  62. 
374,  50  L.  R.  A.  204,  57  N.  E.  618. 
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{he  fact  that  the  contractor  is  obliged  to  excavate  more  than 
double  the  quantity  which  is  shown  by  the  estimate  does  not  render 
the  contract  invalid  for  mistake.13 

A  compromise  of  a  claim  for  personal  injuries  which  is  entered 
into  when  the  injured  party  knows  that  the  extent  of  his  injuries 
can  not  be  determined  with  accuracy,14  as  where  a  woman  releases 
the  claim  for  personal  injuries  consciously  ignorant  whether  she  is 
pregnant  or  not,11  can  not  be  set  aside  for  mistake  even  if  the 
ultimate  results  of  such  injury  are  far  more  serious  than  could  have 
been  anticipated  by  either  party.  The  adversary  party  can  not 
avoid  the  contract  if  the  injuries  prove  to  be  less  serious  than  they 
were  thought  to  be.11 

This  principle,  however,  is  not  always  adhered  to  in  those  cases 
which  depart  from  the  general  rule  and  allow  rescission  for  a  mis- 
take of  fact  in  the  inducement.17  Thus  where  a  county  sold  a  claim 
for  swamp  lands,  of  doubtful  validity,  it  was  allowed  to  avoid  such 
sale  where  an  allowance  of  a  large  tract  had  been  made  on  such 
claim  shortly  before  the  sale,  unknown  to  the  county.11 


W  Winston  v.  Pittsfield,  221  Mass. 
356,  108  N.  E.  1038. 

14  General  Accident,  Fire  &  Life  As- 
surance Corporation  v.  Harris,  117 
Miss.  834,  L.  R.  A.  1918E,  929,  78 
So.  778;  Cogswell  v.  Boston  &  M. 
IL  R.  (N.  H.),  101  Atl.  145  v  Hous- 
ton, etc.,  Ry.  v.  McCarty,  94  Tex. 
298,  86  Am.  St.  Rep.  854,  53  L. 
R.  A.  507,  60  S.  W.  429  [reversing  21 
Tex.  Civ.  App.  568,  64  S.  W.  421;  citing 
Alabama,  etc.,  R.  R.  v.  Turnbull,  71 
Miss.  1029,  16  So.  346;  Homuth  v.  Ry., 
129  Mo.  629,  31  S.  W.  903;  Seeley  v. 
Traction  Co.,  179  Pa.  St.  334,  36  Atl. 
229;  Gilliam  v.  Alford,  69  Tex.  267, 
6  8.  W.  757;  Kowalke  v.  Light 
Co.,  103  Wis.  472,  74  Am.  St.  Rep.  877, 
79  N.  W.  762;  distinguishing  Lumley  v. 
R.  R.,  76  Fed.  66,  22  C.  C.  A.  60] ;  Quebe 
v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  98  Tex.  6,  81 
S.  W.  20;  Kowalke  v.  Light  Co.,  103 
Wis.  472,  74  Am.  St.  Rep.  877,  79  N. 
W.  762. 

A  release  of  liability  on  a  policy  of 
accident  insurance  can  not  be  avoided 
for  mistake  as  to  the  nature  and  ex- 


tent of  the  injuries,  if  by  the  terms 
of  such  policy  no  indemnity  is  to  be 
paid  until  final  proof  of  disability  is 
furnished.  General  Accident,  Fire  & 
Life  Assurance  Corporation  v.  Harris, 
117  Miss.  834,  L.  R.  A.  1918E,  929,  78 
So.  778. 

If  the  parties  are  contracting  for  a 
release  of  damages  for  certain  injuries 
which  are  known,  such  release  will  not 
include  other  injuries,  the  existence  of 
which  was  not  then  known  or  sus- 
pected. Texas  &  Pacific  Ry.  v.  Dashiell, 
198  U.  S.  521,  49  L.  ed.  1150;  Redding- 
ton  v.  Blue,  168  la.  34,  149  N.  W.  933; 
Mclsaac  v.  McMurray  (N.  H.),  L.  R. 
A.  1916B,  769,  93  Atl.  115. 

1*  Kowalke  v.  Milwaukee  Electric  Ry. 
&  Lt.  Co.,  103  Wis.  472,  74  Am.  St. 
Rep.  877,  79  N.  W.  762. 

«  Kelly  v.  Burnham,  248  Pa.  St.  223, 
93  Atl.  949. 

IT  See  §384. 

W  Montgomery  County  v.  Emigrant 
Co.,  47  la.  91.  The  county  agreed  to 
sell  "all  the  rest  and  residue  of  the 
swamp  land  claim  and  the  swamp  land 
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If  a  mistake  as  to  the  contents  of  a  contract  is  discovered  after  the 
contract  is  signed  but  before  it  is  executed  and  delivered,  the  exe- 
cution with  full  knowledge  of  its  contents  is  at  least  an  acceptance 
of  the  offer  thus  made;  and  such  contract  is  valid.19  If  A  signs  a 
contract  to  convey  land,  relying  upon  her  husband's  statement  that 
such  contract  conveys  only  the  right  to  cut  growing  timber,  but  A 
discovers  the  true  nature  of  such  contract  before  she  acknowledges 
her  execution  or  delivers  such  contract,  such  acknowledgment  is 
said  to  relate  back  to  the  time  of  signing  such  contract ;  and  she  is 
bound  thereby  as  if  she  had  known  its  true  nature  when  she 
executed  it.20 

§  254.  Forgetfulness  as  mistake.  If  a  party  to  a  contract  has 
known  of  a  material  fact  and  has  entered  into  such  contract  be- 
cause he  has  forgotten  such  fact,  some  courts  deny  his  right  to 
relief  on  the  ground  of  mistake.1  .  Thus  forgetfulness  by  vendor  of 
subsisting  equities  in  property  belonging  to  another  does  not  entitle 
vendor  to  relief,2  nor  does  forgetfulness  of  the  insolvency  of  a 
corporation.1  There  is,  however,  some  authority  for  treating  for- 
getfulness as  mistake.  Thus  where  A  sold  land  to  B,  meaning  to 
reserve  an  easement  in  an  aqueduct  thereon,  of  which  aqueduct  B 
had  no  knowledge  when  he  bought  the  land  and  which  was  worth 
much  more  than  the  cost  of  the  land,  it  was  held  that  A  might  have 
the  easement  or  rescission  at  B's  election.4    Forgetfulness  may 


interest  of  said  county  in  law  and  in 
equity,  of  whatever  the  same  may  con- 
sist and  to  as  full  and  to  as  great  an 
extent  as  the  county  may  hold  or  be 
entitled  to  the  same  at  and  for  the 
further  sum  of  $3,000":  47  la.  93. 
The  court,  in  holding  that  rescission 
should  be  allowed  in  equity,  said  that 
the  county  "supposed  and  had  reason 
to  suppose  not  only  that  no  such 
allowance  had  been  made  but  that  it 
was  doubtful  whether  it  ever  would  be 
made":  47  la.  96.  This  reasoning  would 
lead  to  the  conclusion  that  rescission 
could  not  be  had  if  the  authorities 
cited  earlier  in  this  section  are  to  be 
regarded  as  correct.  A  complicating 
fact  in  this  case  is  that  the  vendee  of 
the  county  knew  of  such  allowance  and 
did  not  disclose  it.    See  ch.  XIV. 


II  Greenleaf- Johnson  Lumber  Co.  v. 
Leonard,  145  N.  Car.  339,  59  S.  E.  134. 
(It  was,  however,  said  that  an  in- 
struction to  the  jury  to  the  effect  that 
her  acknowledgment  "related  back  to 
the  time  of  signing,"  should  have  been 
given.) 

20  Greenleaf -Johnson  Lumber  Co.  v. 
Leonard,  145  N.  Car.  339,  59  S.  E.  134. 

1  Dewey  v.  Whitney,  93  Fed.  533,  35 
C.  C.  A.  414  [affirming  85  Fed.  325]; 
Pickett  v.  Casualty  Co.,  60  S.  |Car.  477, 
38  S.  E.  160,  629. 

t  Dewey  v.  Whitney,  93  Fed.  533,  35 
C.  C.  A.  414  [affirming  85  Fed.  3251. 

3  Pickett  v.  Casualty  Co.,  60  S.  Car. 
477,  38  S.  E.  160,  629. 

4  Brown  v.  Lamphear,  35  Vt.  252. 
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amount  to  mistake  in  actions  to  recover  payments  made  by  mis- 
take,8 and  no  reason  appears  why  the  rule  should  be  more  rigid  if 
the  party  who  acts  under  a  mistake  is  attempting  to  resist  liability 
upon  a  contract  than  it  is  if  he  is  trying  to  recover  payments. 

§  255.  Change  of  position.  If  the  adversary  party  has  changed 
his  position  in  reliance  upon  the  contract,  the  party  who  made  such 
mistake  can  not  avoid  the  transaction.1  If  A,  who  is  B's  creditor, 
by  reason  of  his  mistake  as  to  the  amount  which  B  owes  to  A, 
surrenders  to  C  a  written  guaranty  of  B's  account  to  A,  and  B  is 
then  solvent,  A  can  not  avoid  such  contract  and  enforce  the  orig- 
inal contract  of  guaranty  after  B  has  become  insolvent.2 

In  some  jurisdictions  great  importance  is  attached  to  the  fact 
that  notice  of  the  mistake  has  been  given  before  the  adversary 
party  has  changed  its  position  in  reliance  upon  the  offer.3  If  an 
offer  is  made  by  mistake,  and  such  mistake  is  discovered  by  the 
person  to  whom  the  offer  is  made  after  he  has  accepted  the  offer, 
but  before  performance  of  such  contract,  there  is  some  authority 
for  holding  that  the  terms  of  such  contract  consist  of  the  offer 
intended  by  the  offeror  and  known  to  the  offeree  before  perform- 
ance, since  neither  party  has  been  injured  by  the  refusal  to  per- 
form, and  the  only  loss  to  the  offeree  is  his  loss  of  anticipated 
profits.4  If  a  stenographer  of  the  vendor*  made  a  clerical  mistake 
in  writing  a  letter  by  which  potatoes  were  quoted  at  thirty-five 
cents  a  bushel,  when  the  vendor  meant  to  offer  them  at  fifty-five 
cents  a  bushel,  and  the  seller  accepted  such  offer,  and  learned  of 
such  mistake  after  the  contract  was  made  and  before  the  potatoes 
were  delivered,  it  was  held  that  the  purchaser  was  liable  for  fifty- 
five  cents  a  bushel  if  he  accepted  and  used  such  potatoes,  since 
under  such  circumstances  there  was  no  contract  in  the  first  in- 


ISee  §1553. 

f  Field  v.  Sutherland,  136  la.  218,  13 
L.  R.  A.  (N.S.)  576,  113  N.  W.  770; 
United  States  Horseshoe  Co.  v.  Ameri- 
can Express  Co.,  250  Pa.  St.  527,  95 
At>.  706. 

2  Field  ▼.  Sutherland,  136  la.  218,  13 
L.  R.  A.  (NJ3.)  576,  113  N.  W.  770. 

3  Werner  v.  Rawson,  80  Ga.  610,  15 
8.  E.  813;  St.  Nicholas  Church  v. 
Kropp,  135  Minn.  115,  L.  R.  A.  1917D, 
741,  160  N.  W.  500;  Scott  v.  Hall,  58  N. 


J.  Eq.  42,  43  Atl.  50;  Barlow  v.  Jones, 
—  N.  J.  Eq.  — ,  87  Atl.  649. 

4  Cunningham  Mfg.  Co.  v.  Rotograph 
Co.,  30  D.  C.  App.  624,  15  L.  R.  A. 
(N.S.)  368;  Mummenhoff  v.  Randall, 
19  Tnd.  App.  44,  49  N.  E.  40;  St. 
Nicholas  Church  v.  Kropp,  135  Minn. 
115,  L.  R.  A.  1917D,  741,  160  N.  W. 
500;  Estey  Organ  Co.  y.  Lehman,  132 
Wis.  144,  11  L.  R.  A.  (N.S.)  254,  111 
N.  W.  1097. 
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stance.1  A  ordered  an  organ  from  B,  understanding  that  the  price 
therefor  was  seventeen  hundred  and  fifty  dollars ;  and  B  forwarded 
such  organ,  understanding  that  the  price  was  twenty-three  hundred 
dollars.  Before  the  organ  arrived  A  learned  of  the  mistake  and 
with  knowledge  of  the  price  which  B  expected  to  receive  A  took 
the  o^gan  from  the  carrier  and  set  it  up.  It  was  held  that  A  was 
liable  for  the  price  which  A  knew  that  B  expected  to  receive  for 
such  organ.8  If  the  vendor  makes  an  offer  by  letter  in  which  he 
states  that  the  price  of  certain  postal  cards  is  fifteen  dollars  a 
thousand,  but  that  he  is  making  a  special  price  to  jobbers  of  one 
dollar  a  thousand,  and  the  vendor  really  intended  to  offer  such 
cards  at  ten  dollars  a  thousand,  the  lower  price  being  inserted  by 
a  clerical  mistake,  and  the  seller  discovered  such  mistake  after  the 
goods  were  received  and  placed  on  his  shelves,  but  before  he  had 
taken  other  action  in  the  matter,  it  is  held  that  no  contract  exists ; 
and  that  if  the  purchaser  refuses. to  return  such  goods,  he  must 
pay  the  price  at  which  he  knows  the  seller  offers  them.7  The  fact 
that  realty  which  has  been  sold  has  depreciated  in  value  has  been 
held  not  to  be  such  a  change  of  position  as  to  prevent  the  pur- 
chaser from  obtaining  rescission  of  a  conveyance  on  the  ground 
that  he  had  thought  that  the  lot  which  he  was  purchasing  was  a 
different  lot  from  that  described  in  the  contract  and  in  the  deed.1 
.  In  many  jurisdictions  relief  is  denied  for  mistake  by  which  the 
offeror  has  made  an  offer  which  he  would  not  have  made  but  for 
such  mistake,  and  which  has  been  accepted  by  the  offeree;  but  in 
reliance  upon  which  no  action  has  been  taken  when  notice  of  the 
mistake  is  given. 

The  fact  that  the  mistake  is  discovered  before  anything  has  been 
done  under  the  contract,  seems  to  be  regarded  as  immaterial;  and 
unless  the  mistake  is  such  that  the  contract  would  have  had  no 
legal  effect  even  after  performance,,  the  parties  are  bound  by  such 
contract,  even  though  the  mistake  is  discovered  in  time  to  prevent 
any  action  thereunder.9  If  a  contractor  makes  a  bid  under  a  mis- 
take as  to  the  amount  of  work  which  is  called  for  by  plans  and 

B  Mummenhoff    v.    Randall,    19    Ind.  •  Goodrich  v.  Lathrop,  94  Cal.  56,  28 

App.  44,  49  N.  E.  40.  Am.  St.  Rep.  91,  29  Pac.  329. 

•  Estey   Organ    Co.    v.   Lehman,    132  SSteinmeyer  v.  Schroeppel,  226  HI.  9, 

Wis.   144,  11  L.  R.  A.   (N.S.)   254,  111  10  L.  R.  A.  (N.S.)   114,  80  N.  E.  564; 

N.  W.  1097.  C.  H.  Young  Co.  v.  Springer,  113  Minn. 

7  Cunningham  Mfg.  Co.  v.  Rotograph  382,  129  N.  W.  773;  Leonard  v.  Howard, 

Co.,  30  D.   C.   App.  524,  15   L.  R.  A.  67  Or.  203,  135  Pac.  549. 
(N.S.)  368. 
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specifications,  he  is  bound  by  such  contract,  although  the  mistake 
was  discovered  before  performance.10  If  a  bid  is  made  through  a 
mistake  in  addition,  and  such  bid  is  accepted,  the  contractor  is 
held  bound  thereby,  even  though  he  discovers  the  mistake  at  once 
and  promptly  notifies  the  offeree  before  anything  has  been  done 
under  the  contract.11  A  party  who  is  guilty  of  negligence  in  omit- 
ting to  read  a  written  contract  and  who  discovers  the  mistake  when 
the  goods  are  sent  to  him,  can  not  avoid  such  contract  by  refusing 
to  accept  such  goods.12 

§256.  Mutuality  of  mistake.  It  is  often  said  that  mistake* 
must  be  mutual,  which  seems  to  mean  that  both  parties  must  make 
the  same  mistake,  or  one  must  make  it  and  the  other  must  know 
and  take  advantage  of  it.  Like  many  other  general  propositions 
concerning  mistake,  this  does  not  prove,  a  satisfactory  guide  on 
analysis.  Of  the  mistakes  as  to  an  essential  feature  of  the  con- 
tract, mistake  as  to  the  identity  of  the  adversary  party  can 
scarcely  be  -conceived  of  as  mutual.  As  to  mistakes  concerning  the 
subject-matter,  courts  differ ;  some  holding  that  such  mistakes  must 
be  mutual  to  be  operative ; 1  others  that  they  need  not  be.2  Mis- 
take as  to  the  terms  of  a  contract  can  Hot  be  mutual,  yet  it  often 
is  operative.8  Mistake  in  the  inducement  is  not  usually  operative; 
hence,  the  necessity  of  its  being  mutual  need  not  be  considered.4 
Mistake  in  expression,  to  be  operative  as  such  must  be  mutual.1 
The  term  " mutual' '  in  this  sense  has  a  peculiar  meaning.0  Doubt- 
less the  rule  originated  in  this  class  of  mistake,  and  its  application 
to  other  classes  is  partly  due  to  a  loose  and  undi^criminating  state- 
ment of  such  rule  as  a  general  proposition.  Payment  by  mistake 
of  fact  has  the  same  effect  whether  the  mistake  is  mutual  or  not.7 


to  Leonard  v.  Howard,  67  Or.  203, 
135  Pac.  549. 

HSteinmeyer  v.  Schroeppel,  226  HI. 
9,  10  L.  R.  A.  (N.S.)  114,  80  N.  E.  564. 

flBevins  v.  Coates  (Ky.),  96  S.  W. 
5S5. 

IThus  if  A  is  buying  land  from  B 
and  X  points  out  the  wrong  land  and 
A  makes  no  further  inquiry  A's  right 
to  take  advantage  of  such  mistake  de- 
pends on  whether  X  is  B's  agent;  in 
which  case  A  can  avoid  the  contract; 
or  is  not,  in  which  case  A  can  not: 


McKinnon  v.  Vollmar,  75  Wis.  82,  IT 
Am.  St.  Rep.  178,  6  L.  R.  A.  121,  43 
N.  W.  800;  (obiter)  Law  v.  Grant,  37 
Wis.  548. 

2  Strong  v.  Lane,  66  Minn.  94,  68  N. 
W.  765;  Buck  v.  Equitable  Life  Assur- 
ance Society,  96  Wash.  683,  165  Pac 
878. 

3  See  $274. 

«  See  ch.  XITI. 

•  See  ch.  LXX. 

•  See  ch.  LXX. 
7  See  (1563. 


§257 


Page  on  Contracts 


386 


§  257.  Materiality  of  mistake.  Whatever  the  relation  of  the 
mistake  to  the  contract,  if  it  concerns  a  matter  which  is  not  mater- 
ial thereto,  no  relief  is  given  on  the  ground  of  mistake.1  In  order 
to  render  a  contract  void,  the  mistake  as  to  its  terms  must  be 
material.2  To  render  the  contract  void  the  mistake  must  be  so 
material  that  the  contract  would  not  have  been  made  if  the  truth 
had  been  known.3  If  A  intends  to  sign  a  note  as  surety  for  B  and 
intends  the  note  to  be  payable  to  X,  A  is  not  discharged  from 
liability  by  the  fact  that  the  note  is  by  mistake  made  payable  to 
B,  if  such  note  is,  in  fact,  endorsed  to  X  in  accordance  with  the 
original  intention  of  ^he  parties.4  One  who  intends  to  execute  a 
promise  to  pay  money  in  the  future  can  not  avoid  the  transaction 
because  the  instrument  is  a  check  instead  of  a  note,  although  the 
promisor  believed  that  the  instrument  was  a  note.8  A  mistake  as 
to  the  amount  of  a  note,  assumed  as  part  of  the  purchase  price  of 
stock,  does  not  make  the  contract  void,  if  the  amount  is  less  than 
the  party  assuming  it  agreed  to  pay.1 

The  mistake  concerning  the  subject-matter  renders  the  contract 
invalid  only  if  it  is  one  which  can  fairly  be  regarded  as  material7 
If  the  boundaries  of  a  tract  conveyed  are  known,  the  general  rule 
is  that  a  slightly  erroneous  estimate  of  its  area  is  not  such  mistake 
as  to  call  for  rescission.8 

The  non-existence  of  a  part  of  the  subject-matter  which  is  re- 
garded by  the  parties  as  immaterial  can  not  affect  the  validity  of 
the  contract.1    If  A  and  B  exchange  lands  and  it  is  understood 


1  United  States.  Grymes  v.  Sanders, 
93  U.  S.  55,  23  L.  ed.  7D8. 

Arkansas.  Carwell  v.  Dennis,  101 
Ark.  603,  143  S.  W.  135. 

Iowa.  Wilson  v.  Gunning,  80  la.  331, 
45  N.  W.  920. 

Kentucky.  Mattingly  v.  Stone  (Ky.), 
12  S.  W.  467,  12  Ky.  Law  Rep.  72. 

Missouri.  Lyman  v.  Campbell,  34 
Mo.  App.  213;  Wood  v.  Evans,  43  Mo. 
App.  230. 

Nebraska.  Lamoreaux  v.  Phelan,  89 
Neb.  47,  130  N.  W.  988. 

New  Jersey.  Nicholson  y.  Janeway, 
16  N.  J.  Eq.  285.  N 

New  York.  Southwick  v.  Bank,  84 
N.  Y.  420. 

Tennessee.  Trigg  y.  Read,  24  Tenn. 
(5  Humph.),  529,  42  Am.  Bee.  447. 

Virginia.  Rogers  v.  Pattie,  96  Va, 
498,  31  S.  E.  807. 


JBassett  v.  (Weir  Coke  &  Coal  Co., 
140  Ky.  346,  131  S.  W.  25;  Columbian 
Conservatory  of  Music  v.  Dickenson;  158 
N.  Car.  207,  73  S.  E.  990 

•  Lamoreaux  v.  Phelan,  89  Neb.  47, 
130  N.  W.  988;  McCrea  y.  Hinkson,  65 
Or.  132.  131  Pac  1025. 

JBassett  v.  (Weil  Coal  &  Coke  Co., 
140  Ky.  346,  131  S.  W.  25 

■  Columbian  Conservatory  of  Music 
990. 

•  Kaufman  v.  Bank,  31  Neb.  661,  48 
N.  W.  738. 

T  Murray  v.  Paquin,  173  Fed.  319. 

•  Wier  v.  Johns,  14  Colo.  493,  24  Pac 
202;  Wilson  v.  Gunning,  80  Ta.  331,  45 
N.  W.  920;  Rodgers  v.  Olshoffsky,  110 
Pa.  St.  147,  2  Atl.  44;  Conta  v.  Corgiat, 
74  Wash.  28,  132  Pac.  746. 

•  Carwell  y.  Dennis,  101  Ark.  603,  143 
S.  W.  135. 
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that  one  of  the  tracts  thus  exchanged  has  no  value  substantially 
and  the  owner  thereof  knows  nothing  whatever  about  it,  the  fact 
that  no  such  tract  exists  is  not  material  and  is  not  ground  for 
rescission  in  equity.10  A  contract  is  not  rendered  invalid  by  ignor- 
ance of  the  fact  that  a  contract  for  a  small  part  of  the  intended 
excavation  had  already  been  let.11  A  compromise  will  not  be  dis- 
turbed because  of  the  fact  that  by  mistake  a  payment  has  been 
credited  twice  if,  even  after  correcting  such  mistake,  the  balance 
due  is  equal  to  the  amount  claimed.12  If  the  parties  have  agreed 
^ipon  a  certain  tract  of  land  which  is  made  up  of  several  parcels, 
the  fact  that  by  mistake  one  of  the  parcels  is  described  twice,  does 
not  render  the  contract  of  sale  invalid  if  the  price  was  not  affected 
thereby.1*  A  slight  mistake  as  to  area,14  or  boundary  line,11  is  held 
not  to  justify  rescission.  So  a  mistake  as  to  one  boundary  line,  the 
vendee  believing  that  the  tract  in  question  included  an  abandoned 
shaft  once  used  for  mining  gold,  is  not  ground  for  relief  where  the 
evidence  shows  that  the  land  was  sold  for  mining  purposes  and 
that  the  existence  of  such  shaft  would  not  in  any  way  increase  its 
value,  and  did  not  in  any  way  affect  vendee.11  On  the  other  hand, 
a  serious  discrepancy  in  area,  as  where  a  tract  of  one  hundred 
thirty-five  acres  was  thought  to  contain  two  hundred  acres,17  or  a 
tract  of  two  hundred  fifty  acres  was  thought  to  contain  only  one 
hundred  ninety-eight,11  may  be  ground  for  rescission. 

A  mistake  as  to  the  identity  of  the  entire  tract  renders  the  con- 
tract void,  even  if  the  tract  which  is  actually  sold  is  as  valuable  as 
the  one  which,  by  mistake,  was  pointed  out  to  the  vendee.11  The 
identity  of  the  adversary  party  seems  to  be  regarded  as  necessarily 
material.10 

§258.  Mistake  as  to  rates  fixed  by  statute.  If  the  price  of 
certain  service  is  fixed  by  law,  and  the  parties  have  no  power  to 

ItCarwell  v.  Dennis,  101  Ark.  60S,  143  « Rogers  v.  Pattie,  96  Va.  498,  31  S. 

S.  W.  135.  E.  897. 

11  Lamoreaux  v.  Phelan,  89  Neb.  47,  16  Grymes  v.  Sanders,  93  U.  S.  55,  23 

130  N.  W.  988.  L.  ed.  798. 

ttDrakiaboro   Coal,  Coke   &   Mining  17  Newton  v.  Tolles,  66  N".  H.  136,  49 

Go.  v.  Brashears,  144  Ky.  39,  137  S.  W.  Am.  St.  Rep.  593,  9  L.  R.  A.  50,  19  Atl. 

765.  1092. 

MWilleon  v.  Legro,  75  N.  H.  314,  74  It  Calhoun  v.  Teat,  106  La.  47,  30  So. 

Atl.  181.  288. 

14  Wilson  v.  Gunning,  80  la.  331.  45  «Selby  y.   Matson,  137  la.  97,   114 

N.  W.  920.  y.  W.  609. 

»  See  f  261. 
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modify  such  rate  by  contract,  a  contract  by  which  a  different  rate 
is  fixed  is  inoperative,  even  if  it  was  entered  into  by  mistake  of 
both  parties  as  to  the  rate  which  was  fixed  by  law ;  and  accordingly 
the  party  for  whom  such  service  is  rendered  is  bound  to  pay  the 
rate  which  is  fixed  by  law.1  He  can  not  avoid  liability  for  the 
legal  rate  on  the  theory  of  mistake.2  Both  parties  may  be  treated 
as  if  they  had  actual  knowledge  of  the  rates  fixed  by  law.  At  the 
same  time  this  explanation  is  not  necessary,  since  the  legal  rate 
controls  without  any  regard  to  the  actual  or  constructive  intention 
of  the  parties. 


§259.  Materiality  of  mistake  as  to  adversary  party.  If  the 
identity  of  the  adversary  party  is  not  material,  mistake  therein  does 
not  affect  the  validity  of  the  contract.1  Thus  where  A  was  ready  to 
contract  with  anyone  having  authority  to  lease  a  certain  canal 
boat,  he  could  not  avoid  his  contract  because  he  was  mistaken  as 
to  who  the  real  owner  was.2  So  if  A  makes  an  offer  to  B,  and  C 
delivers  his  own  property  in  performance  of  the  contract,  A  can 
not  avoid  liability  under  the  contract  if  he  knows  that  G  is  deliver- 
ing his  own  property.2  A  principal  can  not  refuse  to  pay  commis- 
sions to  his  broker  because  the  latter  has  concealed  the  identity  of 
the  real  party  from  his  principal  where  it  does  not  appear  that  his 


1  Shenberger  v.  Union  P.  R.  Co.,  84 
Kan.  79,  33  L.  R.  A.  (NJ3.)  391,  113 
Pac.  433;  Chicago,  Milwaukee  &  St. 
Paul  Railway  Co.  v.  Greenberg,  139 
Minn.  428,  L.  R.  A.  1918D,  158,  166  N. 
W.  1073. 

2  United  States.  Texas  &  Pacific 
Ry.  v.  Mugg,  202  U.  S.  242,  50  L. 
ed.  1011;  Kansas  City  Southern 
Ry.  y.  C.  H.  Albers  Commis- 
sion Co.,  223  U.  S.  573,  56  L.  ed.  556; 
Adams  Express  Co.  v.  Croninger,  226 
U.  S.  491,  57  L.  ed.  314,  44  L.  R.  A. 
(N.S.)    257. 

Alabama.  Emerson  v.  Central,  of 
Georgia,  Ry.,  196  Ala.  280,  L.  R.  A. 
1916F,  120,  72  So.  120. 

Kansas.  Schenberger  v.  Union  Pacific 
R.  Co.,  84  Kan.  79,  33  L.  R.  A.  (N.S.) 
391,  113  Pac.  433. 

Minnesota.  Chicago,  Milwaukee  &  St. 
Paul  Railway   Co.   v.  Greenberg,   139 


Minn.  428,  L.  R.  A.  1918D,  158,  166  N. 
W.  1073. 

New  York.  Pennsylvania  R.  R.  ▼. 
Titus,  216  N.  Y.  17,  L.  R.  A.  1916E, 
1127,  109  N.  E.  857. 

Pennsylvania.  Central  Railroad  Co. 
v.  Mauser,  241  Pa.  St.  603,  49  L.  R.  A. 
(N.S.)  92,  88  Atl.  791. 

1  England.  Smith  v.  Wheatcroft,  9 
Ch.  Div.  223. 

United  States.  Dunbar  ▼.  Weston,  93 
Fed.  472. 

Massachusetts.  Veasey  v.  Carson, 
177  Mass.  117,  53  L.  R.  A.  241,  58  N.  E. 
177. 

Minnesota.  Haines  v.  Starkey,  82 
Minn.  230,  '84  N.  W.  910. 

New  YorV  Hand  y.  Power  Co.,  167  N. 
Y.  142,  60  N.  E.  425. 

2  Dunbar  v.  Weston,  93  Fed.  472. 

J  Randolph  Iron  Co.  v.  Elliott,  34  N. 
J.  L.  184. 
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identity  was  material.4  If  the  offeror  knows  the  offeree*  and  gains 
whatever  benefit  he  contemplated  from  the  character  and  substance 
of  the  offeree,  he  can  not  avoid  liability  to  the  undisclosed  principal 
of  the  offeree  on  the  ground  of  mistake,  even  though  the  offeree 
was  acting  as  agent  for  such  undisclosed  principal.8  The  fact  that 
the  offeror's  agent  does  not  disclose  to  the  offeror  the  fact  that  the 
offeree  is  acting  as  agent  of  another  does  not  authorize  the  offeror 
to  avoid  such  contract.1 

§  260.  Mistake  as  to  identity  of  adversary  party.  If  the  iden- 
tity of  the  adversary  party  is  material,  no  contract  exists  where 
one  party  to  the  contract  is  mistaken  as  to  the  identity  of  such 
adversary  party.1     ^ 


*Veasey  v.  Carson,  177  Mass.  117,  53 
L.  R.  A.  241,  58  N.  E.  177. 

•  Kelly  Asphalt  Block  Co.  v.  Barber 
Asphalt  Paving  Co.,  211  N.  Y.  68,  L. 
R.  A.  1915C,  256,  105  N.  E.  88;  Nichol- 
son y.  Dover,  145  N.  Car.  18,  13  L.  R. 
A.  (NJS.)  167,  58  S.  E.  444. 

•  Nicholson  v.  Dover,  145  N.  Car.  18, 
13  L.  R.  A.  (N.S4  167,  58  S.  E.  444. 

1  The  cases  which  are  usually  cited  in 
support  of  this  proposition  are,  for  the 
most  part,  really  cases  of  fraud  as 
to  the  identity  of  the  adversary  party 
rather  than  pure  mistake  as  to  his 
identity,  and  Mutual  Consent  in  Con- 
tract, by  Clarence  D.  Ashley,  3  Colum- 
bia Law  Review  71. 

England.  Gordon  v.  Street  (1899),  2 
Q.  B.  641;  Cundy  v.  Lindsay,  L.  R.  3 
App.  Gas.  459;  Smith  v.  Wheatcroft,  9 
Ch.  Div.  223;  Hardman  v.  Booth,  1 
Hurl.  &  C.  803. 

Illinois.  La  Salle  Pressed  Brick  Co. 
v.  Coe,  53  111.  App.  506. 

Indiana.  Alexander  v.  Swackhamer, 
105  Ind.  81,  55  Am.  Rep.  180,  4  N.  E. 
433,  5  N.  E.  908. 

Maryland.  Fifer  v.  Coal  Co.,  103  Md. 
1,  62  Atl.  1122;  School  Sisters  v.  Kus- 
nitt,  125  Md.  323,  L.  R.  A.  1916D,  792, 
93  Atl.  928. 

Massachusetts.    Rodliff  v.  Dallinger, 


141  Mass.  1,  55  Am.  Rep.  439,  4  N.  E. 
805. 

New  Jersey.  Randolph  Iron  Co.  v. 
Elliott,  34  N.  J.  L.  184. 

North  Carolina.  Newberry  v.  Nor- 
folk &  Southern  R.  R.  Co.,  133  N.  Car. 
45,  45  S.  E.  356. 

Ohio.  Hamet  v.  Letcher,  37  O.  S. 
356. 

It  may  consist  in  taking  advantage 
of  a  known  mistake  on  the  part  of  the 
adversary  party:  Boston  Ice  Co.  v. 
Potter,  123  Mass.  28. 

Even  where  fraud  clearly  exists,  the 
strong  tendency  on  the  part  of  many 
of  the  courts  to  class  fraud  as  to  an 
essential  element  with  mistake  rather 
than  with  fraud,  causes  them  to  ex- 
plain cases  of  this  sort  by  the  theory 
of  mistake:  School  Sisters  v.  Kusnitt, 
125  Md.  323,  L.  R.  A.  1916D,  792,  93 
Atl.  928;  Rodliff  v.  Dallinger,  141 
Mass.  1,  55  Am.  Rep.  439,  4  N.  E.  805; 
Meyer  v.  Shapton,  178  Mich.  417,  144 
N.  W.  887;  Kelly  Asphalt  Block  Co.  v. 
Barber  Asphalt  Block  Co.,  211  N.  Y. 
68,  L.  R.  A.  1915C,  256,  105  N.  E.  88. 

It  is  said  to  be  "mistake  induced  by 
fraud":  Meyer  v.  Shapton,  178  Mich. 
417,  144  N.  W.  887.  Upon  this  ques- 
tion, see  The  Doctrine  of  Boston  Ice 
Co.  v.  Potter,  by  George  P.  Coetigan, 
Jr.,  7  Columbia  Law  Review,  32. 
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Such  identity  is  material  where  the  personality  of  the  adversary 
party  is  a  factor  in  inducing  the  one  party  to.  enter  into  the  con- 
tract; as  where  credit  is  extended  and  the  financial  responsibility 
of  the  party  thus  becomes  an  important  element;2  or  if  he  is  for? 
any  reason  unwilling  to  deal  with  the  party  as  to  whose  identity  he 
was  mistaken  and  who  is  seeking  to  enforce  the  contract,  as  where 
such  adversary  party  is  a  notorious  usurer,  whom  the  other  party 
was  seeking  tQ  avoid  in  business  and  with  whom  he  had  refused  to 
deal ;  *  or  where  for  any  reason  he  has  refused  to  deal  with  him.4 
A  common  example  of  this  mistake  is  found  where  A  makes  an 
offer  to  B,  and  C  accepts  it,  claiming  that  he  is  B.  In  such  case, 
if  B's  identity  is  material,  no  title  passes  to  property  delivered  by 
A  to  C  under  the  contract,8  and  A  can  recover  the  property  or  its 
value,  even  from  a  bona  fide  purchaser  •  or  pledgee,7  claiming  title 
under  C.  The  vendee  is  not  bound  where  the  personality  of  the 
vendor  is  material,  and  vendee  is  mistaken  as  to  his  identity.1 
Thus  where  A  had  bought  ice  from  B  and  had  quit  doing  business 
with  him  because  he  was  dissatisfied  with  him  and  bought  from  C ; 
and  C  sold  his  business  to  B,  who  without  notifying  A  of  the 


2  England.  Cundy  v.  Lindsay,  L.  R.  3 
App.  Cas.  459  (fraud);  Hardman  v. 
Booth,  1  Hurl  &  C.  803  (fraud). 

Indiana.  Alexander  ▼.  Swackhamer, 
105  Ind.  81,  55  Am.  Rep.  180,  4  N.  £. 
433,  5  K.  E.  908  (fraud). 

Maryland.  Fifer  v.  Clearfield  & 
Cambria  Coal  &  Coke  Co.,  103  Md.  1, 
62  Atl.  1122   (fraud). 

Massachusetts.  Winchester  v.  How- 
ard, 97  Mass.  303,  93  Am.  Dec.  93 
(fraud) ;  Rodliff  v.  Dallinger,  141  Mass. 
1,  55  Am.  Rep.  439,  4  N.  E.  805  (fraud). 

Ohio.  Hamet  v.  Letcher,  37  O.  S.  356 
(fraud). 

3  Gordon  v.  Street  (1899),  2  Q.  B. 
641  (fraud). 

4  Rodliff  v.  Dallinger,  141  Maes.  1,  55 
Am.  Rep.  439,  4  N.  E.  805  (fraud); 
Boston  Ice  Co.  v.  Potter,  123  Mass.  28 
25  Am.  Rep.  9  (taking  advantage  of 
known  mistake). 

SHollins  v.  Fowler,  L.  R.  7  H.  L. 
757  (fraud) ;  Hardman  v.  Booth,  1 
Hurl.  &  C.  803  (fraud). 


•  England.  Cundy  v.  Lindsay,  L.  R. 
3  App.  Cas.  459  (fraud). 

Illinois.  La  Salle  Pressed  Brick  Co. 
y.  Coe,  53  111.  App.  506  (fraud). 

Indiana.  Alexander  v.  Swackhamer, 
105  Ind.  81,  55  Am.  Rep.  180,  4  N.  E. 
433,  5  N.  E.  908  (fraud). 

Massachusetts.  Edmunds  v.  Mer- 
chants' Despatch  Transportation  Co., 
135  Mass.  289  (fraud) ;  Rodliff  v.  Dal- 
inger,  141  Mass.  1,  55  Am.  Rep.  439,  4 
N.  E.  805  (fraud). 

Ohio.  Dean  v.  Yates,  22  O.  S.  348 
(fraud);  Hamet  v.  Letcher,  37  O.  S. 
356   (fraud). 

Pennsylvania.  Barker  v.  Dinsmore, 
72  Pa.  St  427,  13  Am.  Rep.  697 
(fraud). 

7  Rodliff  v.  Dallinger,  141  Mass.  1,  55 
Am.  Rep.  439,  4  N.  E.  805  (fraud). 

•  Barnes  y.  Shoemaker,  112  Ind.  512, 
14  N.  E.  367;  School  Sisters  v.  Kus- 
nitt,  125  Md.  323,  L.  R.  A.  1916D,  792, 
93  Atl.  928  (fraud);  Winchester  v. 
Howard,  97  Mais.  303,  93  Am.  Dec  93 
(fraud). 
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change,  continued  to  deliver  ice  to  him,  B  was  not  allowed  to  re- 
cover the  price  of  the  ice  thus  delivered.9  A  mistake  in  the  identity 
of  the  opposite  party,  the  real  party  being  a  corporation  with  a 
small  capital,  and  the  supposed  party  being  a  firm  with  a  large 
capital,  the  names  being  identical,  is  ground  for  rescinding  an  exe- 
cutory contract.10  If  one  party,  in  acting  in  a  name  which  indicates 
that  it  is  a  corporation,  and  the  adversary  party  enters  into  a  con- 
tract, believing  that  he  is  dealing  with  a  corporation,  when,  in 
fact,  such  party  is  not  iifcorporated,  there  is  no  meeting  of  the 
minds  as  to  the  identity  of  the  adversary  party,  and  accordingly 
there  is  no  valid  contract.11  If  a  corporation  uses  a  name  which  is 
so  much  like  that  of  a  large  manufacturing  company,  as  to  mislead 
the  purchaser,  and  the  purchaser  enters  into  such  contract,  believ- 
ing that  he  is  dealing  with  such  large  manufacturing  company, 

■ 

such  mistake  renders  the  contract  void.12  Where  A  had  dealt  with 
a  firm  of  which  B  was  agent,  and  the  firm  had  incorporated  with- 
out A's  knowledge,  and  B  as  agent  for  the  new  corporation  did  not 
disclose  the  incorporation  to  A,  A  was  allowed  to  hold  the  members 
of  the  corporation  as  partners.13 

§261.  Mistake  as  to  existence  of  subject-matter  or  considera- 
tion. If  the  parties  to  a  contract  enter  into  it  under  the  belief  that 
the  subject-matter  or  consideration  is  in  existence,  and  in  effect 
condition  their  contract  thereon,  no  contract  exists  if  the  subject- 
matter  is  not  then  in  existence.1  A  contract  by  which  one  party 
agrees  to  remove  from  the  land  of  another  a  certain  amount  of 
mineral,  and  to  pay  a  certain  sum  of  money  for  such  privilege, 
creates  no  liability  if  such  mineral  does  not  exist,  unless  the  parties 
agree  that  the  person  who  is  to  remove  such  mineral  takes  the  risk 


•  Boston  Ice  Co.  v.  Potter,  123  Mass. 
28,  25  Am.  Rep.  9  (advantage  here 
taken  of  known  mistake). 

W  Consumers'  Ice  Co.  v.  Webster,  53 
N.  Y.  Supp.  56,  32  App.  Div.  592 
(fraud,  but  referred  to  as  misrepresen- 
tation). See  also,  School  Sisters  v.  Kus- 
nitt,  125  Md.  323,  L.  R.  A.  1916D,  792, 
93  Atl.  928  (fraud  but  referred  to  as 
mistake) . 

11  Fifer  ▼.  Clearfield  &  Cambria  Coal 
ft  Coke  Co.,  103  Md.  1,  62  Atl.  1122 
(misrepresentation  or  fraud  causing 
mistake). 


12  School  Sisters  v.  Kusnitt,  125  Md. 
323,  L.  R.  A.  191 6D,  792,  93  Atl.  928 
(fraud,  referred  to  as  mistake). 

13  Haines  v.  Starkey,  82  Minn.  230, 
84  N.  W.  910. 

1  England.  Couturier  v.  Hastie,  5  H. 
L.  673;  jSmidt  v.  Tiden,,  L.  R.  9  Q.  B. 
446. 

United  States.  Allen  v.  Hammond, 
36  U.  S.  (11  Pet.)  63,  9  L.  ed.  633; 
Great  Northern  Ry.  Co.  v.  Reid,  245 
Fed.  86,  157  C.  C.  A.  382. 

Illinois.  Koenig  v.  Haddix,  21  111. 
App.  53. 
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of  its  non-existence.2  A  lease  of  property  to  be  used  for  manufac- 
turing purposes  can  be  avoided  where  entered  into  under  a  mistake 
as  to  water  rights  which  were  thought  to  be  easements  appurtenant 
to  such  realty  and  without  which  it  could  not  be  used  for  such 
purposes.1  If  A  buys  realty  which  actually  belongs  to  himself, 
thinking  that  it  belongs  to  B,  such  transaction  is  not  valid.4  If  A 
and  B  believe  that  they  have  been  adopted  by  X  legally,  and  under 
such  mistake  A  sells  to  B  his  interest  in  realty  which  he  thinks  has 
come  to  him  from  X  by  descent,  equity  frill  give  relief.1  A  contract 
for  an  extension  of  time  of  a  mortgage  debt  which  is  entered  into 
by  reason  of  the  mistake  of  both  parties  in  believing  that. the  per- 
son who  gives  such  mortgage  has  a  legal  title  to  the  property  sub- 
ject thereto,  and  that  the  mortgage  is  a  valid  lien,  is  invalid.1  A 
release  given  under  a  mistake  as  to  the  existence  of  an  estate  con- 
tracted for,1  does  not  affect  such  right.  If  A,  with  whom  goods 
have  been  deposited  is  unable  to  find  them,  believes  that  they  are 
lost,  and  so  gives  his  check  therefor,  he  may,  on  discovering  the 
goods  on  the  day  following,  and  before  payment  of  the  check,  stop 
such  payment.1    So  if  A  gives  his  note  to  B,  thinking  that  there  is 


Kansas.  Smith  v.  Kansas  City,  102 
Kan.  518,  171  Pac.  9. 

Kentucky.  Blakemore  v.  Blakemore 
(Ky.),  44  S.  W.  96. 

Maine.  Neal  v.  Coburn,  92  Me.  139, 
69  Am.  St.  Rep.  495,  42  Atl.  348/ 

Massachusetts.  GouM  v.  Emerson, 
160  Mass.  438,  39  Am.  St.  Rep.  501,  35 
N.  E.  1065. 

Michigan.  Gibson  v.  Pelkie,  37  Mich. 
380;  Gauntlett  v.  Ins.  Co.,  127  Mich. 
504,  86  N.  W.  1047. 

Minnesota.  Althoff  v.  Torrison,  140 
Minn.  8,  167  N.  W.  119. 

Missouri.  Belaud  v.  Brewing  Associa- 
tion, 157  Mo.  593,  58  S.  W.  1;  Fisher 
v.  During,  53  Mo.  App.  548. 

New  York.  Duncan  v.  Ins.  Co.,  138 
N.  Y.  88,  20  L.  R.  A.  386,  33  N.  E.  730. 

Pennsylvania.  Riegel  v.  Ins.  Co.,  153 
Pa.  St.  134,  19  L.  R.  A.  166,  25  Atl. 
1070;  same  case,  140  Pa.  St.  193,  23 
Am.  St.  Rep.  225,  11  L.  R.  A.  857,  21 
Atl.  392;  Fink  v.  Smith,  170  Pa.  St. 
124,  50  Am.  St.  Rep.  750,  32  Atl.  566. 

Virginia.    Burton  v.  Haden,  108  Va. 


51,  15  L.  R.  A.  (N.S.)  1038,  60  S.  E. 
736. 

Vermont.  Bedell  v.  Wilder,  65  Vt. 
406,  36  Am.  St.  Rep.  871,  26  Atl.  589. 

SGribben  v.  Atkinson,  64  Mich.  651 
[sub  nomine:  Gibben  v.  Atkinson,  31 
N.  W.  570] ;  Valley  City  Milling  Co.  v. 
Prange,  123  Mich.  211,  81  N.  W.  1074; 
Cook  v.  Andrews,  36  O.  S.  174;  Brick 
Co.  v.  Pond,  38  O.  S.  65. 

«  Bedell  v.  Wilder,  65  Vt.  406,  36  Am. 
St.  Rep.  871,  26  Atl.  589. 

4  Bingham  v.  Bingham,  1  Ves.  Sr.  126. 
Houston  v.  Northern  Pacific  Ry.  Co., 
109  Minn.  273,  123  N.  W.  922;  Lawrence 
v.  Beaubren,  2  Bail.  L.  623,  23  Am.  Dec 
155. 

I  Lewis  t.  Mote,  140  la.  698,  119  N. 
W.  152. 

•  Tow a  Loan  &  Trust  Co.  v.  Schnose, 
19  S.  D.248,  103  N.  W.22. 

7  Pegues  v.  Haden,  76  Tex.  94,  13  S. 
W.  171. 

•  State  Savings  Bank  v.  Buhl,  129 
Mich.  193,  56  L.  R.  A.  944,  88  N.  W.  471. 
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a  balance  due  from  him  to  B  for  which  such  note  is  given,  when  in 
fact  nothing  is  due,  such  note  may  be  avoided  as  to  B  or  an  in* 
dorsee  with  notice.9  If  A  is  mistaken  as  to  the  amount  of  hid 
indebtedness  and  under  such  mistake  gives  a  note  for  too  large  an 
amount,  equity  will  give  rescission  and  cancel  the  note  on  payment 
of  the  amount  due,10  and  if  he  has  overpaid  his  debt  will  decree 
repayment  of  such  excess.11  A  similar  rule  exists  where  one  by 
mistake  assumes  a  debt  due  him  to  be  smaller  than  it  is.12  So 
where  X  had  forged  A;s  name  to  a  note  to  B,  and  induced  A  to 
borrow  money  from  B  and  to  give  a  note  therefor  and  a  mortgage 
securing  such  note  " together  with  any  sums  that  I  now  owe"  Bj 
A  not  knowing  of  the  existence  of  the  forged  note,  it  was  held  that 
the  mortgage  could  not  be  enforced  against  A  for  the  forged  note.1* 
So  if  under  a  mistaken  belief  that  no  credit  had  been  given  for  a 
payment  which  had  been  made,  and  in  fact  credited,  the  creditor 
gives  a  receipt  in  full  on  payment  of  less  than  the  real  amount  due 
in  pursuance  of  a  contract  settling  the  account,  he  may  recover 
such  difference.14  Any  other  contract  entered  into  under  mistake 
as  to  the  amount  due  on  a  pre-existing  liability  and  based  thereon, 
may  be  avoided  for  such  mistake.11  Where  A  has  valid  insurance 
on  B's  life,  and  thinking  B  still  alive,  and  being  unable  to  continue 
paying  the  premiums,  surrenders  it  ten  days  after  B's  death  for  a 
paid-up  policy,  A  may  avoid  the  surrender  and  enforce  the  policy,11 
and  a  like  rule  applies  where  insurance  on  a  vessel  is  cancelled 
after  the  loss,  in  ignorance  of  such  loss.17  Where  insurance  is 
effected  on  a  vessel  already  lost,  the  insured  knowing  of  the  loss 
and  the  insurer  being  ignorant  thereof,  the  insurer  may  avoid  such 
policy.11    A  contract  by  which  A  sold  to  B  an  insurance  policy  on 


•  Wilderman  v.  Donnelly,  86  Minn. 
184,  90  N.  W.  366. 

te  Thompson  v.  Hudgins,  116  Ala.  93, 
22  So.  632;  Beland  v.  Brewing  Associa- 
tion, 157  Mo.  593,  58  S.  W.  1. 

11  Gould  v.  Emerson,  160  Mass.  438, 
39  Am.  St.  Rep.  501,  35  N.  E.  1065. 

«  McCurdy  v.  Breathitt,  21  Ky.  (5  T. 
B.  Mon.)  232,  17  Am.  Dec.  65. 

UNourse  v.  Jennings,  180  Mass.  592, 
62  N.  E.  974. 

14  Russell  v.  Stevenson,  34  Wash.  166, 
75  Pac.  627. 

15  Sweeny  v.  Water  Supply  Co.,  121 
Ala.  454,  25  So.  575;  Aultman  v.  Gra- 
ham, 29  111.  App.  77;  Powell  v.  Plant 
(Miss.),  23  So.  399;  Scott  v.  Hall,  58 
K.  J.  Eq.  42,  43  Atl.  50  [reversed  in 


Scott  v.  Hall,  60  N.  J.  Eq.  451,  46  Atl. 
611,  on  the  ground  that  the  transaction 
was  executed,  and  that  a  judgment  at 
law  sustaining  the  transaction  was  con- 
clusive in  the  absence  of  fraud]. 
ISRiegel  v.  Ins.  Co.,  153  Pa.  St.  134, 

19  L.  R.  A.  166,  25  Atl.  1070;  same  case, 
140  Pa.  St.  193,  23  Am.  St.  Rep.  225, 
11  L.  R.  A.  857,  21  Atl.  392. 

"Duncan  v.  Ins.  Co.,  138  N.  Y.  88, 

20  L.  R.  A.  386,  33  N.  E.  730,  (insurance 
for  a  round  trip  was  effected  but  in- 
sured when  he  thought  that  the  vessel 
had  reached  her  destination  cancelled 
the  policy  for  the  return  trip  and  re- 
ceived back  part  of  the  premium). 

IIGauntlett    v.   Ins.   Co.,    127    Mich. 
504,  86  N.  W.  1047. 
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the  life  of  X,  believing  that  X  was  alive,  when  in  fact  X  was  dead, 
may  be  set  aside  in  equity  for  mistake.11  If  property  which  is  in- 
sured has  been  reinsured,  and  such  contract  of  reinsurance  is 
rescinded  by  mutual  consent  after  the  insured  property  has,  with- 
out the  knowledge  of  either  party,  been  injured  by  fire,  such  con- 
tract of  rescission  does  not  relieve  the  reinsurer  from  liability  for 
such  loss.20 


§  262.  mistake  or  misunderstanding  as  to  identity  of  subject- 
matter  or  consideration.  If  A  makes  an  offer  to  B  concerning  a 
given  subject-matter,  X;  and  B  understands  that  A  is  making  an 
offer  concerning  Y,  and  accepts  the  offer  concerning  Y,  no  contract 
exists.1  Where  A,  an  auctioneer,  offered  a  lot  bearing  one  number, 
and  B,  understanding  that  it  was  a  lot  bearing  a  different  number 
made  a  bid  thereon  which  was  accepted,  no  valid  contract  was 
made.2  So  a  mistake  as  to  the  tract  of  land  agreed  upon,3  or  as  to 
the  location  of  a  boundary  line  if  "so  material  as  to  go  to  the 
essence  of  the  contract,"4  prevents  any  valid  contract  from  exist- 
ing. Where  the  parties  are  mistaken  as  to  the  identity  of  the  prop- 
erty contracted  for,  one  of  them  can  not  have  the  contract,  if  in 
writing,  reformed  so  as  to  express  his  understanding  of  what  the 
property  was.8  Mistake  as  to  the  identity  of  the  subject-matter 
may  affect  a  part  of  the  property  contracted  for,  and  not  the 
whole  of  it.1 


« Scott  v.  Coulson  (1003),  2  Ch.  249. 

30  Traders'  Ins.  Co.  v.  Aachen  &  "ML. 
F.  Ins.  Co.,  160  Cal.  370,  8  L.  R.  A. 
(N.S.)   844,  89  Pac.  109. 

1  England.  Scriven  v.  Hindley  (1913), 
3  K.  8.  664;  Raffles  v.  Wichelhaus,  2 
Hurl.  &  C.  906. 

Kaneaa.  Interstate  National  Bank  v. 
Ringo,  72  Kan.  116,  3  L.  R.  A.  (N.S.) 
1179,  83  Pac.  119;  Haddon  v.  Neigh- 
barger,  9  Kan.  App.  529,  58  Pac.  568. 

Kentucky.  McGowan  v.  Shearer,  176 
Ky.  312,  195  S.  W.  485. 

Massachusetts.  Spurt  v.  Benedict,  99 
Mass.  463;  Kyle  v.  Kavanaugh,  103 
Mass.  356,  4  Am.  Rep.  560. 

Minnesota.  Strong  v.  Lane,  66  Minn. 
94,  68  N.  W.  765. 

Oklahoma.  Kaiser  v.  Geis,  62  Okla. 
604,  153  Pac.  148. 


Rhode  Island.  Sheldon  v.  Capron,  3 
R.  I.  171. 

Virginia.  Lee  v.  Laprade,  106  Va. 
594,  117  Am.  St.  Rep.  1021,  56  S.  E. 
719. 

2  Scriven  v.  Hindley  (1913),  3  K.  B. 
564;  Sheldon  v.  Capron,  3  R.  I.  171. 

3  McGowan  v.  Shearer,  176  Ky.  312, 
195  S.  W.  485;  Page  t.  Higgins,  150 
Mass.  27,  5  L.  R.  A.  152,  22  N.  E.  63. 

4Bigham  v.  Madison,  103  Tenn.  358, 
47  L.  R.  A.  267,  52  S.  W.  1074.  If  not 
material1,  such  mistake  does  not  avoid 
such  contract;  Murray  v.  Paquin,  173 
Fed.  319. 

I  Haddon  v.  Neighbarger,  9  Kan.  App. 
529,  58  Pac.  568. 

•  Tyson  v.  Passmore,  2  Pa.  St.  122, 
44  Am.  Dec.  181. 
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Mistake  as  to  the  existence  of  part  of  the  subject-matter  may 
be  made  in  transactions  other  than  sales  of  realty.  So  where  A  by 
mistake  handed  B  a  ten-dollar  gold  piece  of  private  coinage  by 
mistake  for  a  half  dollar,1  or  where  A  made  a  settlement  with  B 
for  milk  shipped  by  B  to  A,  A  assuming  that  the  cans  of  milk  con- 
tained five  gallons  each,  when  in  fact  they  held  less,  some  being 
spilled  in  transitu,1  or  A  agreed  to  deliver  a  certain  amount  of 
powder  for  B,  by  mistake  as  to  the  number  of  kegs  and  the  weight 
of  each  keg,*  or  A  enters  into  a  contract  to  buy  stock  in  a  corpora- 
tion, under  a  mistake  as  to  the  identity  of  the  corporation  whose 
stock  is  being  bought,10  such  mistake  avoids  each  of  these  contracts. 
If  A  signs  as  a  joint  maker  with  B  and  C,  whose  names  are  already 
affixed,  the  fact  that  B's  name  is  a  forgery  prevents  A's  liability 
from  attaching.11  A  mistake  as  to  the  existence  of  certain  injuries 
will  prevent  a  release  of  damages  arising  out  of  known  injuries 
from  operating  as  a  bar  to  an  action  for  the  unknown  injuries, 
when  discovered,  even  though  the  release  may  be  drawn  in  general 
terms.12  Mistake  as  to  the  existence  of  a  dam  which  backs  up  water 
so  as  to  destroy  a  sewer,  relieves  from  liability  a  contractor  who 
has  agreed  to  construct  a  dry-dock,  and,  as  a  part  of  such  improve- 
ment, to  rebuild  a  sewer  in  accordance  with  specifications  furnished 
by  the  government.13 

§263.  Mistake  as  to  area.  A  considerable  deficiency  in  area 
has  been  treated  as  a  mistake  which  will  justify  rescission,  or  will 
be  a  good  defense  against  specific  performance,1  as  where  the  con- 


7  Chapman  v.  Cole,  78  Mass.  (12  Gray) 
141,  71  Am.  Dee.  730.  In  this  case  B 
had  handed  the  same  piece  of  money  on 
to  C  under  the  same  mistake.  As  it 
was  not  legal  tender  or  negotiable,  A 
was  allowed  to  recover  $9.50  from  C, 
the  court  saying  that  it  was  a  case  of 
"mistake  as  to  the  identity  of  the  sub- 
ject of  the  agreement/'  and  that  there 
was  "no  assent  of  the  parties.'9 

•  Devine  v.  Edwards,  101  HI.  738. 

9Lyle  v.  Williamson,  22  Ky.  (6  T. 
B.  Mon.)  142.  This  was  treated  by  the 
court  of  equity  as  substantially  a  case 
for  reformation;  though  the  actual  re- 
lief given  was  enjoining  a  judgment  at 
law  rendered  on  the  contract. 


10  Hurley  v.  Wilky,  18  Ariz.  45,  156 
Pac.  83. 

11  Beem  v.  Farrell,  135  la.  670,  113  N. 
W.  509. 

«  Texas  &  Pacific  Ry.  v.  Dashiell, 
198  U.  S.  521,  49  L.  ed.  1150;  Mclsaac 
v.  Murray  (N.  H.),  L.  R.  A.  1916B, 
769,  93  AtL  115. 

13  United  States  v.  Spearin,  248  U. 
S.  132,  63  L.  ed.  — . 

ICoppage  v.  Equitable  Guarantee  & 
Trust  Co.,  —  Del.  Ch.  — ,  102  Atl.  788; 
McCrea  v.  Hinkson,  65  Ore.  132,  131 
Pac.  1025;  Jeffrys  v.  Weekly,  81  Ore. 
140,  158  Pac.  522;  Wardell  v.  Birdsong, 
115  Va.  294,  78  S.  E.  564;  Best  v.  Of- 
field,  59  Wash.  466,  110  Pac.  17. 
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tract  of  sale  of  a  farm  containing  one  hundred  thirty-five  acres  is 
entered  in  to.  under  the  mistaken  belief  that  it  contains  "about  two 
hundred  acres,"2  or  there  is  a  deficiency  of  ten  acres  in  a  tract 
represented  as  containing  nearly  two  hundred  fifty  acres.1  A  sold 
land  to  B,  both  understanding  that  the  tract  contained  two  hundred 
fifty  acres.  B  had  it  surveyed,  and  the  surveyor,  by  an  error  in 
computation,  estimated  the  tract  at  one  hundred  ninety-eight  acres. 
To  make  up  this  deficiency  A  agreed  to  deed  B  fifty  acres  more, 
and  did  so.  B  sold  the  original  tract  to  C,  who  surveyed  it  and 
found  two  hundred  fifty  acres.  A  sued  B  and  it  was  held  that  B 
must  return  the  fifty-acre  tract  or  make  compensation.4  If  a  pur- 
chaser of  land  through  an  honest  mistake  which  is  not  attributable 
to  his  own  negligence  thinks  that  he  is  buying  a  larger  tract  of 
land  than  the  vendor  is  actually  selling  to  him,  such  mistake  is  a 
defense  to  a  bill  for  specific  performance.8  Other  appropriate  re- 
lief is  given  for  a  material  deficiency  or  excess  in  quantity,  as 
quieting  title  to  the  excess,  leaving  it  in  vendor,1  or  allowing  com- 
pensation for. a  deficiency7  or  excess.1  Occasionally  we  find  relief 
refused  in  cases  of  this  class  on  the  ground  that  the  party  seeking 
relief  has  been  guilty  of  negligence  in  not  ascertaining  the  area  in 
advance.9  A  vendor  who  thinks  that  a  tract  of  land  is  smaller 
than  it  is,  and  for  that  reason  sells  it  at  a  price  lower  than  he 
would  have  demanded  if  he  had  known  its  true  area,  can  not  have 


rescission. 


10 


§264.  Ambiguous  offer.  If  the  parties  enter  into  a  contract 
which  is  fairly  susceptible  of  two  meanings,  and  one  of  the  parties 
places  one  of  such  meanings  upon  the  contract  while  the  other 
party  places  the  other  meaning  thereon,  neither  party  knowing  of 
the  meaning  which  the  other  attaches  to  the  contract,  no  contract 
exists.1    If  a  contract  for  the  sale  of  an  engine  contains  a  guaranty 


J  Newton  v.  Tollea,  66  N.  H.  136,  49 
Am.  St.  Rep.  683,  9  L.  R.  A.  50,  19  Atl. 
1092. 

'McComb  v.  Gilkeeon,  110  Va.  406, 
66  S.  E.  77. 

4  Calhoun  v.  Tea*,  106  La.  47,  30  So. 

ICawley  v.  Jean-,  189  Mass.  220,  75 
N.  E.  614. 

•  Ladd  v.  Pleasants,  39  Tex.  415. 

7  Yost  ▼.  Mallicote,  77  Va.  610;  Hall 
y.  Graham,  112  Va.  560,  72  S.  E.  105. 


•  Pratt  ▼.  Bowman,  37  W.  Va.  715, 
17  S.  E.  210.  The  vendee  had  sold  the 
land  to  a  bona  fide  purchaser. 

•  Ivereon  v.  Wilburn,  65  Ga.  103. 

10  Welch  Pub.  Co.  v.  Johnson  Realty 
Co.,  78  W.  Va.  350,  L.  R.  A.  1917A,  200, 
89  S.  E.  707. 

1  England.  Falck  ▼.  Williams  (1900), 
A.  C.  176. 

Arkansas.  Cage  v.  Black,  9T  Ark. 
613,  134  S.  W.  942. 

California.  Peerless  Glass  Co.  v.  Pacific 
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that  it  shall  develop  a  certain  ''actual  horsepower,"  and  the  buyer 
understands  that  this  means  that  no  deduction  is  to  be  made  for 
friction  of  the  belting,  while  the  buyer  understands  that  it  means 
working  efficiency,  and  neither  party  knows  of  the  other's  under- 
standing, there  is  no  meeting  of  the  minds  and  no  contract.2  If  a 
contract  is  made  by  which  goods  are  to  be  sold  and  shipped  by  rail, 
and  the  contract  provides  "freight  allowance  to  Los  Angeles  from 
Converse  is  seventy-four  cents,7 '  and  the  seller  understands  that 
such  provision  is  merely  for  the  information  of  the  buyer,  while  the 
buyer  claims  that  such  term,  in  accordance  with  business  usage  in 
California,  means  an  amount  to  be  deducted  from  the  invoice  and 
paid  by  the  buyer,  it  was  held  that  if  the  term  had  no  ascertainable 
meaning,  and  could  have  been  fairly  understood  by  the  parties  in 
a  different  sense,  and  if  it  was  so  understood,  there  was  no  agree- 
ment; but  that  if  the  buyer's  interpretation  of  such  contract  was 
correct  but  the  seller  was  in  fact  mistaken  as  to  the  meaning  of 
such  clause,  the  seller  was  obliged  to  pay.  the  freight  upon  the 
goods  up  to  the  time  that  the  buyer  learned  of  the  interpretation 
which  the  seller  put  upon  the  contract ;  and  that  from  that  time  on 
the  buyer  was  not  acting  in  good  faith  but  was  lying  in  wait  for 
the  seller.8  An  offer  to  sell  rice,  "two  hundred  sacks  •  •  • 
highly  graded,  $5.75  1  o.  b.  here,"  which  is  accepted  by  a  telegram, 
"ship  one  hundred  seventy  sacks  rice  instructions  in  letter,"  is  not 
a  valid  contract  to  sell  at  such  price  per  barrel,  if  there  is  no  estab- 
lished trade  usage  which  makes  such  quotation  equivalent  to  a 
quotation  of  prices  per  barrel,  although  thG  offeror  meant  to  quote 
prices  per  barrel ;  while  the  offeree  without  knowledge  of  such  mis- 
take was  accepting  at  such  price  per  sack.  On  the  other  hand,  by 
reason  of  the  ambiguity  in  indicating  the  unit  of  quantity  upon 
which  the  price  was  fixed,  no  valid  contract  is  entered  into  between 
the  parties.  Accordingly,  if  the  rice  is  shipped  after  the  mistake  in 
price  is  discovered  and  the  purchaser  accepts  it  and  pays  under 
protest  the  draft  for  the  price  at  the  rate  intended  by  the  seller, 

Crockery  and  Tinware  Co.,  121  Cal.  641,  Michigan.     Board   of    Trade    v.   De 

64  Pac.  101.  Bmyn,  138  Mich.  187,  101  N.  W.  262. 

Indiana.   Winnemucca  Water  &  Light  2  Winnemucca  Water  &  Light  Co.  v. 

Co.  v.  Model  Gas  Engine  Works,  179  Model  Gas  Engine  Works,  179  Ind.  542, 

Ind.  542,  101  N.  E.  1007.  101  N.  E.  1007. 

Massachusetts.    Wheaton  Building  &  3  Peerless  Glass  Co.  v.  Tinware  Co., 

Lumber  Co.  v.  Boston,  204  Mass.  218,  121  Cal.  641,  54  Pac.  101. 
90  N.  E.  598. 
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he  can  not  recover  such  difference.4  If  a  code  message  is  so  drawn 
as  to  be  susceptible  of  two  meanings,  no  contract  exists  if  the 
offeror  intends  one  meaning  and  the  offeree  intends  the  other  mean- 
ing.8 If  by  an  ambiguity  in  A's  letter  A's  offer  of  $2,000  was 
understood  by  B  as  an  offer  of  $35  an  acre  for  sixty  acres,  no  con- 
tract exists  for  which  specific  performance  will  be  granted.6  If  a 
contract  provides  for  payment  for  land  in  a  stock  of  goods,  "to  be 
invoiced  at  cost  marks  now  on  goods,"  and  the  person  who  is  to 
accept  such  goods  as  payment  understands  that  such  cost  marks 
represent  the  wholesale  price,  while  the  owner  of  such  goods  knows 
that  such  cost  marks  are  much  greater  than  the  actual  cost  of  the 
goods,  such  contract  is  not  binding  upon  the  person  who  is  to  ac- 
cept such  goods,  on  the  theory  of  mistake  if  the  adversary  party 
did  not  know  of  such  understanding,  and  on  the  theory  of  fraud  if 
he  knew  of  such  understanding  and  sought  to  take  advantage 
thereof.7  An  offer  to  remove  "our  business* '  to  a  certain  town  in 
consideration  of  certain  specified  concessions,  does  not  amount  to 
a  contract  on  acceptance  by  the  offeree  if  the  offeree  understands 
the  offer  to  contemplate  the  removal  of  the  entire  plant  of  the 
offeror,  while  the  offeror  intends  to  remove  only  a  part  of  his  plant.* 

Many  of  the  mistakes  as  to  the  identity  of  the  subject-matter 
are  due  to  ambiguities  in  the  name  which  is  used,  so  that  it  is  ^ 
taken  in  one  sense  by  one  party  and  in  the  other  sense  by  the  other 
party.9 

If  the  offer  is  so  worded  as  to  be  susceptible  of  but  one  meaning, 
liability  under  the  contract  which  is  made  by  the  offer  and  accept- 
ance can  not  be  evaded  on  the  ground  that  a  different  meaning 


4  Case  v.  Black,  97  Ark.  613,  134  S. 
W.  942. 

•  Falck  v.  Williams  (1900),  A.  C.  176. 

tBurkhalter  v.  Jones,  32  Kan.  5,  3 
Pac.  569.  A  stated  that  he  did  not 
want  to  pay  over  $2,000  and  thought 
$35  an  acre  a  big  price  and  that  was 
what  it  would  cost  with  taxes.  B  ac- 
cepted, thinking  that  his  offer  was  for 
$2,100.  On  B's  refusing  to  deliver  the 
deed  without  receiving  $2,100,  A  sued 
for  specific  performance  which  was  re- 
fused; the  court  seeming  to  hold  that 
A  might  have  a  right  of  action  at  law, 
and  saying:  "In  strict  law  and  by  the 
words  of  the  letters  of  the  parties,  we 
think   that  the   parties   made   a   con- 


tract; but  we  also  think  that  in  fact 
and  in  equity,  the  minds  of  the  parties 
never  came  together;  that  they  really 
never  agreed  to  the  same  thing;  and 
therefore  in  equity  and  good  conscience 
they  did  not  make  a  contract  or  at 
least  they  did  not  make  such  a  con- 
tract as  equity  should  adjudge  to  be 
specifically  enforced."  Burkhalter  v. 
Jones,  32  Kan.  5,  13,  3  Pac.  559. 

7 Warren  v.  Milter,  (la.),  99  N.  W. 
127. 

•  Board  of  Trade  v.  De  Bruyn,  138 
Mich.  187,  101  N.  W.  262. 

9  Raffles  v.  Wichelhaus,  2  H.  &  C. 
906. 
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was,  in  fact,  attached  to  the  offer  by  one  of  the  parties  thereto,10 
unless  the  adversary  party  knew  that  such  meaning  was  attached 
to  the  contract,  and  permitted  the  party  who  attached  such  mean- 
ing to  alter  his  position  in  reliance  on  the  meaning  thus  understood. 

§  265.  Mistake  in  duplicates  of  written  contract.  If  the  only 
contract  between  the  parties  is  one  in  writing,  which  is  to  be  pre- 
pared in  duplicate,  and  by  mistake  there  is  a  substantial  difference 
between  the  two  versions  of  the  contract  which  are  sent  to  each 
party,  and  neither  party  knows  of  the  terms  of  the  contract  which 
are  submitted  to  the  other  party,  no  contract  exists.1  If  the  copy 
of  the  contract  which  is  submitted  to  one  party  provides  that  the 
attorney  shall  receive  fifteen  per  cent,  of  the  amount  for  which  the 
action  is  settled  if  it  is  settled  before  judgment,  and  the  copy  sent 
to  the  other  party  provides  that  such  attorney  shall  receive  fifteen 
per  cent,  of  the  attorney's  fees  allowed  by  the  court  if  the  action  is 
settled  before  judgment,  no  contract  exists,  and  the  attorney  is 
entitled  only  to  reasonable  compensation.2  A  and  B  entered  into  a 
contract  by  which  A  was  to  construct  a  building  upon  B's  land. 
The  contract  was  to  be  executed  in  duplicate ;  but  by  the  fraud  of 
B's  architect  the  contract  price  which  was  fixed  at  about  thirty 
thousand  dollars  in  both  copies  of  the  contract  when  signed  by  A 
was  changed  to  about  twenty  thousand  dollars  in  the  copy  of  the 
contract  which  was  presented  to  B  and  signed  by  him.  A  com- 
pleted the  building  substantially  before  such  mistake  was  dis- 
covered. It  was  held  that  no  contract  between  the  parties  existed ; 
and  that  A  could  recover  reasonable  compensation  for  work,  labor, 
and  material.1  The  fact  that  the  building  was  a  poor  investment 
and  added  to  the  value  of  the  land  a  sum  much  less  than  its  cost, 
did  not  prevent  the  contractor  from  recovering  reasonable  com- 
pensation therefor.4  If  an  order  for  goods  is  signed  by  the  pur- 
chaser and  the  agent  for  the  seller  in  duplicate,  and  the  purchaser 
before  signing  writes  upon  the  copy  which  he  is  to  keep  the  date 
which  it  is  to  bear  and  the  date  at  which  the  goods  are  to  be  ship- 

MKehlor  Floor  Mills  Co.  v.  Linden,  Pac.  625.     See   also,  "Draper  v.  Miller, 

230  Mass.  119,  119  N.  E.  608.  92  Kan.  275,  140  Pac.  890. 

U.  I.  Case  Threshing  Machine  Co.  v.  2  Thayer  v.  Harbican,  70  Wash.  278, 

Southwestern  Veneer  Co.,  —  Ark.  — ,  126  Pac.  626. 

205  8.  W.  978;  Vickery  v.  Ritchie,  202  3  Vickery  v.  Ritchie,  202  Mass.  247, 

Mass.  247,  88  N.  E.  835;  Equitable  Mfg.  88  N.  E.  835. 

Co.  v.   Allen,  76   Vt.  22,   56  Atl.   87;  « Vickery  v.  Ritchie,  202  Mass.  247, 

Thayer  v.  Harbican,  70  Wash.  278.  126  88  N.  E.  835. 
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ped,  such  contract  is  complete,  even  if  in  the  duplicate  copy  which 
is  sent  to  the  seller  the  agent  wrongfully  inserts  a  different  date.1 
The  fact  that  the  purchaser  knows  that  the  duplicates  have  been 
prepared  on  different  forms  of  orders,  one  for  new  goods  and  one 
for  second-hand  goods,  does  not  prevent  him  from  avoiding  the 
contract  if  the  buyer's  agent  has  led  him  to  believe  that  by  the 
addition  of  certain  written  words  to  one  of  the  forms,  the  two  are 
in  legal  effect  identical.6 

A  variance  between  the  bought  and  sold  notes  does  not  render 
the  contract  invalid  if  the  additional  terms  in  one  note,  which  are 
lacking  in  the  other,  are  terms  which  are  supplied  in  any  event  by 
the  usages  of  the  trade.1 


§  266.  Offer  using  words  not  intended.  If  A  makes  an  offer  to 
B,  in  which  A  uses  words  which  he  does  not  intend  to  use  and 
which  give  to  the  offer  a  different  legal  operation  from  that  which 
A  intended,  B's  acceptance  in  ignorance  of  A's  mistake  makes  a 
contract  which  binds  A.1  If  A  means  to  sell  lot  one,  but  by  mis- 
take he  makes  an  offer  to  sell  lot  two,  and  B  accepts  such  offer  in 
good  faith,  A  can  not  have  such  contract  reformed  so  as  to  set 
forth  the  number  of  the  lot  which  he  intended  to  sell.2  The  fact 
that  the  offeror  did  not  intend  to  make  an  offer  concerning  the 
subject-matter  which  is  pointed  out  by  the  offeror's  authorized 
agent  as  that  concerning  which  the  offer  was  made,  does  not 
amount  to  mistake  and  does  not  prevent  the  existence  of  a  con; 
tract.3  If  communication  is  made  in  cipher,  or  in  accordance  with 
a  code,  and  by  reason  of  the  use  of  the  wrong  code  word  the  offeror 
makes  an  offer  that  he  did  not  mean  to  make,  the  acceptance  on 
the  part  of  the  offeree  without  knowledge  of  such  mistake  con* 


•  Equitable  Mfg.  Co.  v.  AHen,  70  Vt. 
22,  56  Atl.  87. 

ft  J.  I.  Case  Threshing  Machine  Co.  v. 
Southwestern  Veneer  Co.,  —  Ark.  — , 
205  S.  W.  978. 

7Eau  Claire  Canning  Co.  v.  Western 
Brokerage  Co.,  213  111.  561,  73  N.  E. 
430. 

1  Georgia,  Newsome  v.  Harrell,  146 
Ga.  139,  90  S.  E.  855. 

Iowa.  Stromberg  v.  Alexander,  171 
la.  707,  154  N.  W.  414. 

Kansas.  Cargill  Commission  Co.  v. 
Mowery,   99    Kan.    389,   161    Pac.    634 


[modified  on  rehearing  99  Kan.  389,  162 
Pac.  313]. 

Kentucky.  Crescent  Coal  Co.  v. 
Louisville  &  N.  Ry„  143  Ky.  73,  33  L. 
R.  A.  (N.S.)  442,  135  S.  W.  768. 

Vermont.  Taplin  v.  Clark,  89  Vt.  226, 
95  Atl.  491. 

Washington.  Kelley  v.  Smith,  101 
Wash.  475,  172  Pac.  542. 

2  Stromberg  v.  Alexander,  171  la. 
707,  154  N.  W.  414. 

3  Taplin  v.  Clark,  89  Vt.  226,  95  AtL 
491. 
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eludes  the  contract.4  If  a  railway  company  has  published  freight 
rates  in  the  belief  that  it  is  not  bound  to  do  a  regular  freight  busi- 
ness between  two  points  in  the  same  city,  it  can  not  charge  a 
higher  rate  for  such  service  than  the  rate  which  it  has  published.8 
If  a  property  owner  agrees  to  pay  for  an  excavation,  he  can  not 
avoid  liability  on  the  theory  that  he  intended  to  provide  for  exca- 
vation to  the  established  grade  and  not  for  excavation  to  the  actual 
grade.8 

Belief  will  not  be  given  if  the  written  contract  which  is  executed 
and  delivered  expresses  the  real  understanding  of  one  of  the  par- 
ties thereto  and  if  it  is  accepted  by  the  other,  although  such  other 
party  understood  that  such  contract  would  contain  different  terms.7 
The  fact  that  such  mistake  was  shared  by  the  agent  of  the  party 
against  whom  relief  was  sought,  does  not  entitle  the  mistaken  party 
to  relief  if  such  agent  had  no  authority  to  bind  his  principal  by 
such  provisions,  but  merely  had  authority  to  solicit  applications, 
upon  which  a  contract  would  be  issued.8 

§267.  Mistake  in  transmission  by  telegraph.  If  the  offeror 
makes  an  offer  by  telegram  and  his  offer  is  transmitted  incorrectly, 
a  question  arises  as  to  whether  he  is  bound  by  its  acceptance  in  the 
altered  form.  Some  courts  hold  that  for  this  purpose  the  telegraph 
company  is  the  agent  of  the  offeror,  and  that  he  is  bound  by  the 
offer  as  it  is  transmitted  to  the  offeree.1  The  question  usually 
arises  in  an  action  by  the  offeror  against  the  telegraph  company  for 
damages.    If  he  is  bound  by  the  offer  as  accepted,  he  is  allowed  to 


tCargill  Commission  Co.  ▼.  Mowery, 
99  Kan.  389,  161  Pac.  634  [modified 
on  rehearing  99  Kan.  389, 162  Pac.  313]. 

I  Crescent  Coal  Co.  v.  Louisville  &  N. 
R.  Co.,  143  Ky.  73,  135  S.  W.  768  [sub 
nomine:  Higdon  v.  Louisville  &  N.  R. 
Co.,  33  L.  R.  A.  (N.S.)  442]. 

•  Kelley  v.  Smith,  101  Wash.  475,  172 
Pac.   542. 

7Floars  v.  Aetna  L.  Ins.  Co.,  144  N. 
Car.  232,  11  L.  R.  A.  (N.S.)  357,  56  S. 
E.  915. 

t  Floars  v.  Aetna  L.  Ins.  Co.,  144  N. 
Car.  232,  11  L.  R.  A.  (N.S.)  357,  56  S. 
£.  915. 

1  Georgia.  Western  Union  Telegraph 
Co.  y.  Shorter,  71  Ga.  760;   Western 


Union  Telegraph  Co.  v.  Flint  River 
Lumber  Co.,  114  Ga.  576,  88  Am.  St. 
Rep.  36,  40  S.  E.  815. 

Illinois.  Anheuser-Busch  Brewing  Co. 
v.  Hutmacher,  127  111.  652,  4  L.  R.  A. 
575,  21  N.  E.  626. 

Iowa.  Younker  v.  Western  Union 
Telegraph  Co.,  146  la.  499,  125  N.  W. 
577. 

Maine.  Ayer  v.  Western  Union  Tele- 
graph Co.,  79  Me.  493,  1  Am.  St.  Rep. 
353,  10  Atl.  495. 

Missouri.  Haubelt  v.  Mill  Co.,  77  Mo. 
App.  672. 

Wisconsin.  Sherrerd  v.  Telegraph  Co., 
146  Wis.  197,  131  N.  W.  341. 

Where  the  original  leiegram  must  be 
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recover  if  the  telegraph  company  is  negligent.2  Some  courts  have 
allowed  the  offeror  to  recover  even  if  he  might  possibly  have 
avoided  the  contract,  holding  that  he  was  not  bound  to  engage  in 
"long  and  doubtful  litigation' '  in  attempting  to  rescind.3 

In  other  jurisdictions,  a  person  who  communicates  by  telegraph 
is  said  to  be  bound  by  his  offer  in  the  form  in  which  he  sends  it, 
and  not  in  the  form  in  which  it  is  received.4  Where  such  theory 
exists  the  offeror  is  not  allowed  to  recover  from  the  telegraph  com- 
pany on  the  theory  that  he  is  not  bound  by  the  telegram  as  trans- 
mitted,8 especially  if  he  discovers  the  mistake  before  performance.1 
If  A  sends  a  telegram  to  his  broker  B,  ordering  B  to  purchase  a 


produced  in  evidence  to  show  the  con- 
tents of  the  message,  or  whether  the 
message  as  delivered  may  be  offered 
in  evidence  depends  on  whether  the 
message  is  to  be  regarded  as  sent  at 
the  risk  of  the  sender  or  of  the  person 
to  whom  it  is  sent:  Durkee  v.  Ver- 
mont Central  R.  R.  Co.,  29  Vt.  127; 
Savehtnd  v.  Green,  40  Wis.  431. 

2  Western  Union  Telegraph  Co.  v. 
Shotter,  71  Ga.  760;  Western  Union 
Telegraph  Co.  v.  Lumber  Co..  114  Ga. 
576,  88  Am.  St.  Rep.  36,  40  S.  E.  815; 
Reed  v.  Telegraph  Co.,  135  Mo.  661,  58 
Am.  St.  Rep.  609,  34  L.  R.  A.  492,  37 
S.  W.  904;  Rittenhouse  v.  Independent 
Line,  44  N.  Y.  263,  4  Am.  Rep.  673; 
Sherrerd  v.  Western  Union  Telegraph 
Co.,  146  Wis.  197,  131  N.  W.  341. 

3  Hasbrouck  v.  Telegraph  Co.,  107  la. 
160,  70  Am.  St.  Rep.  181,  77  N.  W.  1034. 

For  a  case  in  which  the  telegraph 
company  was  said  to  be  the  agent  of 
the  sender  but  the  offeree  was  allowed 
to  recover  for  damages  due  to  a  mis- 
take in  transmission,  see  New  York  & 
Washington  Printing  Telegraph  Co  v. 
Dryburg,  35  Pa.  St.  298,  78  Am.  Pec. 
338. 

4  England.  Henkel  v.  Pape,  L.  R.  6 
Exch.  7. 

Scotland.  Verdin  v.  Robertson,  10 
MacPherson  H.  L.  35,  10  Scots  Rev. 
Rep.  (3d  series)  107. 


Canada.  Frynn  v.  Kelly,  12  Ont.  L. 
R.  440. 

Idaho.  Strong  v.  Western  Union 
Teleg.  Co.,  18  Ida.  389,  409,  30  L.  R. 
A.  (N.S.)  409,  109  Pac.  910. 

Kentucky.  Postal  Telegraph-Cable 
Co.  v.  Schaefer,  110  Ky.  907,  23  Ky. 
Law  Rep.  344,  62  S.  W.  1119. 

South  Carolina.  Eureka  Cotton  Mills 
v.  Western  Union  Telegraph  Co.,  88 
S.  Car.  498,  Ann.  Cas.  1912C,  1273,  70 
S.  E.  1040;  Watson  v.  PaschaH,  93  S. 
Car.  537,  77  S.  E.  291. 

Tennessee.  Pepper  v.  Western  Union 
Telegraph  Co.,  8T  Tenn.  554,  10  Am. 
St.  Rep.  699,  4  L.  R.  A.  660,  11  S.  W. 
783. 

1  Strong  v.  Western  Union  Telegraph 
Co.,  18  Ida.  389,  409,  30  L.  R.  A. 
(N.S.)  409,  109  Pac.  910;  McKee  v. 
Western  Union  Teleg.  Co.,  158  Ky.  143, 
51  L.  R.  A.  (N.S.)  439,  164  S.  W.  348; 
Postal  Telegraph-Cable  Co.  v.  Schaefer, 
110  Ky.  907,23  Ky.  Law  Rep.  344,  62 
S.  W.  1119;  Pegram  v.  Telegraph  Co., 
100  N.  Car.  28,  6  Am.  St.  Rep.  557,  6 
S.  E.  770;  Mt.  Gilead  Cotton  Oil  Co.  v. 
Western  Union  Telegraph  Co.,  171  N. 
Car.  705,  89  S.  E.  21 ;  Pepper  v.  Western 
Union  Telegraph  Co.,  87  Tenn.  554,  10 
Am.  St.  Rep.  699,  4  L.  R.  A.  660,  11 
S.  W.  783. 

•  McKee  v.  Western  Union  Telegraph 
Co.,  158  Ky.  143,  51  L.  R.  A.  (N£.) 
439,  164  S.  W.  348. 
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certain  quantity  of  a  specified  commodity,  A  is  not  bound  by  a 
mistake  in  transmission  which  increases  the  quantity;  and  if  A 
reimburses  B  for  the  loss  thus  sustained,  A's  payment  is  voluntary 
and  he  can  not  recover  the  amount  of  such  loss  from  the  telegraph 
company.7  The  offeror  is  not  bound  by  a  mistake  in  transmission 
as  to  the  price.1  There  is  no  contract  if  the  offer  is  changed  by 
mistake  in  transmitting  a  telegram  from  $1.70  to  $1.07.9 

If  the  mistake  in  transmission  is  discovered  after  acceptance  but 
before  any  action  in  reliance  upon  such  mistake,  it  has  been  said 
that  no  contract  exists.10 

If  the  mistake  in  transmitting  a  telegram  is  such  that  the  offeree 
knows  of  such  mistake,  he  can  not,  by  accepting  such  offer,  com- 
plete the  contract  so  as  to  bind  the  offeror  by  the  mistake  in  trans- 
mission.11 A  broker  sued  to  recover  his  commission  for  making  an 
alleged  sale  of  timber  lands.  The  sale  was  made,  if  at  all,  by  an 
offer  from  the  broker  on  behalf  of  the  purchaser,  to  which  the 
vendor  replied,  "We  accepted  (the  vendee's)  offer."  By  mistake  in 
transmission  the  word  " accepted' '  was  changed  to  "accept."  If 
such  telegram  could  refer  to  any  prior  transaction,  the  vendor 
would  not  be  bound  by  it  in  its  altered  form  and  the  broker  would 
not  be  entitled  to  commissions.12 

If  the  offeree's  delivery  of  his  telegram  of  acceptance  to  the 
telegraph  company  completes  the  contract,  the  offeree  can  not  re- 
cover for  damages  due  to  delay  in  transmitting  such  telegram.13 

§268.  Offer  using  words  intended,  but  concerning  subject- 
matter  not  intended.  If  the  offeror  makes  use  of  the  language  in 
his  offer  which  he  intends  to  use,  but  he  has  in  mind  a  subject- 
matter  different  from  that  which  his  offer  indicates,  relief  against 


TMcKee  v.  Western  Union  Tel  eg. 
Co.,  156  Ky.  143,  51  L.  R.  A.  (N.S.) 
439,  164  S.  W.  348. 

I  Strong  v.  Western  Union  Tefog. 
Co.,  18  Ida.  389,  409,  30  L.  XL  A.  (N.S.) 
409,  109  Pac.  910. 

t  Postal  Telegraph-Cable  Co.  v.  Schae- 
fer,  110  Ky.  907,  23  Ky.  Law  Rep.  344, 
02  S.  W.  1119. 

10  Niagara  Fire  Extinguisher  Co.  v. 
Dayton  Folding  Box  Co.,  13  Ohio  C.  C. 
(N.S.)  301,  22  Ohio  C.  D.  031. 

II  Germain    Fruit    Co.    v.    Western 


Union  Telegraph  Co.,  137  Cal.  598,  59 
L.  R.  A.  575,  70  Pac.  658.     See  §  280. 

12  Wateon  v.  Paschall,  93  S.  Car.  537, 
77  S.  E.  291.  (In  a  former  decision  in 
the  absence  of  all  extrinsic  evidence  it 
was  held  that  the  change  of  word  from 
"accepted"  to  "accept"  could  not  change 
the  meaning  of  the  telegram  as  it 
could  refer  to  but  one  offer:  Watson 
v.  Paschall,  83  S.  Car.  366.  fi5  S.  E. 
337). 

19  Postal  Telegraph  Co.  v.  Willie,  98 
Miss.  540,  47  So.  380. 
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such  mistake  is  given  in  some  jurisdictions.1  If  A  agrees  with  B 
to  buy  the  "stable  1801  Lovegrove  A] ley/'  and  A  inspected  the 
stable  at  1805  Lovegrove  Alley,  thinking  that  it  was  the  stable 
which  he  was  buying,  and  A  was  not  guilty  of  negligence  in  mak- 
ing such  mistake,  the  number  being  missing  from  one  stable  and 
not  readily  legible  upon  the  other,  B  can  not  have  specific  perform- 
ance.2 If  A,  who  is  of  foreign  birth  and  unable  to  read  English, 
agrees  to  buy  an  apartment  house  which  is  described  in  the  con- 
tract as  having  a  marble  entrance  and  stairs,  and  the  vendor's 
agent  has  pointed  out  the  apartment  house  which  is  actually  owned 
by  the  vendor  and  the  street  number  of  which  is  correctly  de- 
scribed in  the  contract,  but  A  understands  that  the  apartment 
house  next  door  is  pointed  out,  which  in  fact  has  a  marble  entrance 
and  stairs,  such  mistake  as  to  the  identity  of  the  apartment  house 
would  authorize  a  rescission  of  such  sale  in  equity,  even  after  the 
deed  has  been  delivered  and  accepted,  the  mistake  not  having  been 
discovered  until  after  such  delivery  of  the  deed.8  A  agreed  to  sell 
to  a  railway  company  two  lots  of  land  described  by  reference  to  a 
plat.  The  plat  did  not  contain  all  of  the  property  which  A  owned 
in  that  locality;  but  the  agent  of  the  railway  company  thought 
that  it  did,  and  for  that  reason  he  bought  these  lots,  thinking  that 
they  adjoined  a  tract  of  land  belonging  to  the  railway  company, 
upon  which  a  railway  was  located;  while,  in  fact,  there  was  an 
intervening  tract.  Because  of  such  mistake  A  can  not  have  specific 
performance  as  against  the  railway  company.4  "Where  A  offered  to 
sell  B  a  lot,  and  X,  a  stranger  to  the  contract,  pointed  out  the 
wrong  piece  of  land,  and  B  accepted  A's  offer  under  such  mistaken 
impression,  no  contract  existed.8  If  A  offers  to  sell  a  certain  lot  to 
B,  and  B  attempts  to  examine  such  lot  but  by  mistake  examines  the 


1  California.  Goodrich  v.  Lathrop,  94 
Cal.  56,  28  Am.  St.  Rep.  91,  29  Pac.  329. 

Colorado.  Beck  v.  School1  District,  54 
Colo.  546,  46  L.  R.  A,  (N.S.)  279,  131 
Pac.  398. 

Illinois.  Bivins  v.  Kerr,  268  III.  164, 
106  X.  E.  996. 

Kentucky.  Louisville  Ry.  Co.  v. 
Kellner-Dehler  Realty  Co..  148  Ky.  765, 
147  S.  W.  424. 

Maryland.  Diffenderffer  v.  Knoche, 
118  Md.  189,  84  Atl.  416. 

Massachusetts.  Dzuris  v.  Pierce,  216 
Mass.  132,  103  N.  E.  296. 


Minnesota.  Strong  v.  Lane,  66  Minn. 
94,  68  N.  W.  765. 

2  Diffenderffer  v.  Knoche,  118  Md.  189, 
84  Atl.  416.  i 

»  Dzuris  v.  Pierce,  216  Mass.  132,  103 
N.  E.  296. 

4  Louisville  Ry.  Co.  v.  Kellner-Dehler 
Realty  Co.,  148  Ky.  765,  147  S.  W. 
424. 

5  Strong  v.  Lane,  66  Minn.  94,  68  N. 
W.  765.  But  see  McKinnon  v.  VblK 
mar,  75  Wis.  82,  17  Am.  St.  Rep.  178, 
6  L.  R.  A.  121,  43  N.  W.  800,  where  it 
was  held  that  B  could  not  take  advant- 
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wrong  lot,  and  B  thereupon  enters  into  a  contract  for  the  purchase 
of  such  lot,  believing  it  to  be  the  lot  which  B  had  examined,  equity 
will  give  relief  by  reason  of  such  mistake,  although  a  deed  has 
been  delivered  and  the  purchase  price  has  been  paid.6  If  A,  who 
owns  two  tracts  of  land,  intends  to  sell  one  of  them,  and  in  his  offer 
he  refers  to  such  tract  by  the  name  by  which  it  is  generally  known, 
and  B,  a  purchaser,  thinks  that  such  name  includes  both  tracts  and 
intends  to  buy  both,  the  purchaser  may  have  rescission  of  a  deed 
which  describes  the  land  so  as  to  include  both  tracts.7  If  A  is  con- 
structing a  building  for  B  and  another  one  for  C,  and  by  mistake 
in  his  accounts  he  has  credited  upon  B's  account  a  payment  which 
is  made  by  C  and  B,  states  to  A  the  amount  due  is  approximately 
the  amount  which  A,  by  reason  of  such  mistake,  believes  to  be  due, 
a  contract  of  compromise  which  is  entered  into  under  such  mistake 
may  be  set  aside.' 

In  other  jurisdictions  no  relief  is  given  for  such  mistake.9  If 
A  releases  his  interest  in  the  estate  of  his  wife  B,  thinking  that  B 
had  inherited  only  from  her  mother,  while  in  fact  she  had  inherited 
from  her  father  as  well,  no  mistake  is  said  to  exist.10 

§269.  miscalculations.  In  most  jurisdictions,  an  offer  which 
contains  the  words  which  the  offeror  means  it  to  contain,  but  which 
he  makes  because  of  a  mistake  in  computation,  becomes  a  contract 
on  acceptance  by  the  offeree  if  he  does  not  know  of  such  mistake.1 
By  reason  of  a  miscalculation  A  offered  cattle  to  B  at  a  price 
lower  than  that  at  which  A  would  have  offered  them,  but  for  such 
miscalculation  B  accepted  A's  offer  without  knowledge  of  A's  mis- 
take.   A  learned  of  such  mistake  at  once  and  notified  B.    It  was 


age  of  such  mistake  if  X  was  not  A's 
agent.  In  Thwing  v.  Lumber  Co.,  40 
Minn.  184,  41  N.  W.  815,  a  contract  was 
avoided  under  a  similar  state  of  facts 
where  B's  agent  mislocated  the  prop- 
erty; but  in  this  case  A  had  mis- 
represented the  amount  of  timber  on  it. 

•  Goodrich  v.  Lathrop,  94  Cal.  56,  28 
Am.  St.  Rep.  91,  29  Pac.  329. 

TBivins  v.  Kerr,  268  111.  164,  108  N. 
E.  996. 

•  Beck  v.*  School  District,  54  Colo. 
546,  46  L.  R.  A.  (N.S.)  279,  131  Pac. 
398. 

tLangston  v.  Langston,  147  Ga.  318, 
93  S.  E.  899. 


.  to  Langston  v.  Langston,  147  Ga.  318, 
93  S.  E.  892. 

1  United  States.  Pond-Decker  Lumber 
Co.  v.  Spencer,  86  Fed.  846,  30  C.  C.  A. 
430. 

Idaho.  Tatum  v.  Coast  Lumber  Co., 
16  Ida.  471,  23  L.  R.  A.  (N.S.)  1109, 
101  Pac,  957. 

Illinois.  Steinmeyer  v.  Schroeppel, 
226-  III.  9,  117  Am.  St.  Rep.  224,  10  L. 
R.  A.  (N.S.)  114,  80  N.  E.  564;  Crilly 
v.  Board  of  Education,  54  111.  App.  371. 

Kansas.  Griffin  v.  CNeil,  48  Kan. 
117,  29  Pac.  143. 

Texas.  Brown  v.  Levy,  29  Tex.  Civ. 
App.  389,  69  S.  W.  255. 
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held  that  A  could  not  avoid  such  contract.2  A  sent  to  B  a  list  of 
machinery,  tools,  etc.,  which  he  wished  to  purchase,  and  B  replied 
that  the  equipment  would  "total  approximately"  five  thousand 
dollars.  A  inquired  what  "approximately"  meant  and  was  told 
that  there  might  be  a  difference  of  four  or  five  dollars,  depending 
upon  the  size  of  certain  pulleys  which  were  ordered.  B's  agent 
had  made  a  mistake  in  addition,  having  failed  to  carry  a  figure 
from  one  column  to  another,  and  the  price  of  the  different  items,  if 
added  correctly,  would  have  been  six  thousand  dollars.  The  mis- 
take was  not  discovered  until  after  part  of  the  goods  had  been 
delivered.  B  brought  action  to  recover  the  balance  of  the  contract 
price  which  he  had  intended  to  offer.  It  was  held  that  such  con- 
tract was  valid  and  that  B  could  not  recover.3  A  made  a  mistake 
in  adding  a  column  of  figures,  and  accordingly  made  a  bid  for 
fourteen  hundred  dollars  when  he  intended  to  make  the  bid  for 
eighteen  hundred  dollars.  Such  bid  was  accepted  without  knowl- 
edge of  such  mistake.  It  was  held  that  such  mistake  did  not 
amount  to  a  defense  at  law,  nor  did  it  give  to  A  a  right  to  have  a 
cancellation  in  equity.4  If  A  has  an  opportunity  to  examine  the 
plains  and  specifications,  and  by  a  mistake  as  to  the  amount  of 
work  or  material  called  for  by  such  plans,  A  offers  to  do  the  work 
at  a  certain  price,  such  offer  becomes  a  valid  contract  when  ac- 
cepted by  the  adversary  party  without  knowledge  of  such  mistake.1 
The  rules  apply  where  the  offeror  attempts  to  avoid  the  contract  at 
law,e  and  where  he  seeks  rescission  in  equity.7 

A  prepared  specifications  for  a  five-story  building,  which  was 
examined  by  B's  agent.  Subsequently  A  changed  such  specifica- 
tions so  as  to  make  the  building  a  six-story  building.  B,  without 
knowing  of  the  change  of  specifications,  and  without  examining  the 


*Griffin  v.  OTCeil,  48  Kan.  117,  29 
Pac.  143. 

3  Tatum  v.  Coast  Lumber  Co.,  16  Ida. 
471,  23  L.  R.  A.  (N.S.)  1109,  101  Pac. 
957. 

JSteinmeyer  v.  Schroeppel,  226  111. 
9,  10  L.  R.  A.  (NJS.)  114,  80  N.  E.  664. 

S  United  States.  American  Water 
Softener  Co.  v.  United  States,  50  Ct. 
CI.  209. 

Minnesota.  C.  H.  Young  Co.  v. 
Springer,  113  Minn.  382,  129  N.  W.  773. 

Oregon.  Leonard  v.  Howard,  67  Or. 
203,  135  Pac.  549. 


Rhode  Island.  Southbridge  Roofing 
Co.  y.  Providence  Cornice  Co.,  39  R.  I. 
35,  97  Atl.  210. 

Wisconsin.  Grant  Marble  Co.  v. 
Abbot,  142  Wis.  279,  124  N.  W.  264. 

•  C.  H.  Young  Co.  v.  Springer,  113 
Minn.  382,  129  N.  W.  773;  Leonard  v. 
Howard,  67  Or.  203,  135  Pac.  549. 

TSteinmeyer  v.  Scbroeppel,  226  111. 
9,  117  Am.  St.  Rep.  224,  10  L.  R.  A. 
(N.S.)  114,  80  N.  E.  564;  C.  H.  Young 
Co.  v.  Springer,  113  Minn.  382,  129  N. 
W.  773. 


407  Mistake  as  to  an  Essential  Element       §  269 

specifications  again  before  he  made  his  bid,  made  a  bid  for  doing  a 
certain  kind  of  work  upon  such  building  in  accordance  with  the 
specifications  thereof,  which  bid  was  accepted  by  A  without  knowl- 
edge of  B's  mistake.  The  mistake  was  not  discovered  until  the 
work  was  done  for  the  first  five  stories  of  such  building.  When  B 
discovered  such  mistake  he  notified  A  that  such  mistake  would  cost 
him  a  considerable  loss ;  and  A  promised  that  if  B  would  go  ahead 
he  would  see  that  he  did  not  "make  a  loss"  upon  such  contract.  It 
was  held  that  B  was  not  entitled  to  reformation  so  as  to  increase 
the  contract  price  by  the  proportionate  cost  of  the  sixth  floor ;  nor 
was  he  entitled  to  rescission  so  as  to  enable  him  to  recover  reason- 
able compensation  for  the  work  done ;  but  that  he  was  entitled  to 
indemnity  against  any  loss  caused  to  him  by  such  mistake,  by  rea- 
son of  a  subsequent  promise.  However,  he  could  not  include  his 
prospective  profits  as  an  iteip  of  loss.1  If  A  prepares  the  plans  and 
specifications  of  a  building  and  B  examines  such  plans  for  the  pur- 
pose of  making  a  bid  upon  plumbing,  but  by  mistake  in  checking 
up  he  underestimates  the  amount  of  work  to  be  done  and  makes  a 
bid  which  is  lower  than  he  intends  to  make,  and  such  mistake  is 
discovered  after  such  bid  is  accepted  and  before  the  performance  of 
such  contract  has  begun,  such  contract  is  said  to  be  valid  and  en- 
forceable, and  B  is  said  to  be  liable  for  damages  for  failure  to 
perform.*  A,  a  contractor,  requested  B,  a  subcontractor,  to  bid  on 
certain  work  upon  a  building  for  the  construction  of  which  A  was 
about  to  bid;  and  suggested  that  B  should  examine  the  plans  and 
specifications  in  the  office  of  X.  B  went  to  X's  office  without  his 
spectacles,  and  being  unable  to  read  the  specifications,  accordingly 
he  requested  X's  clerk  to  tell  him  the  contents  of  such  plans  and 
specifications.  The  plans  were  drawn  on  the  scale  of  one-eighth 
inch  to  the  foot;  but  such  clerk  .by  mistake  informed  B  that  the 
scale  was  one-fourth  inch  to  the  footr  and  B  made  his  bid  for  about 
one-fourth  of  the  amount  for  which  he  would  have  made  it  if  he 
had  known  of  such  mistake.  B  discovered  his  mistake  before  per- 
formance; and  refused  to  perform.  It  was  held  that  A  could 
recover  damages  for  B's  breach  and  that  B  was  not  entitled  to 
equitable  relief  on  the  ground  of  mistake.18 

•  Grant  Marble  Co.  v.  Abbot,  142  Wis.  of  B's  mistake  before  A  finally  made 

270,  124  N.  W.  264.  bis  contract  for  the  construction  of  the 

t  Leonard  v.  Howard,  67  Or.  203,  135  building.) 

Pac.  549.  For  a   similar   mistake,    see   South- 

WC.  H.  Young  Co.  v.  Springer,  113  bridge  Roofing  Co.  v.  Providence  Cor- 

Minn.  382,  120  N.  W.  773.     (The  trial  nice  Co.,  39  R.  I.  35,  07  Atl.  210. 
court  did  not  find  that  A  had  learned 
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In  some  jurisdictions,  however,  relief  is  given  if  the  offeror  was 
not  guilty  of  negligence  in  making  such  mistake  and  if  the  offeree 
has  not  altered  his  position,  in  reliance  upon  such  offer.11  If  A  has 
sold  goods  to  B,  reserving  the  title  until  the  purchase  price  is  paid; 
and  B  makes  default  leaving  nearly  one  thousand  dollars  due  and 
unpaid,  and  A,  by  mistake  in  computation,  believes  that  only  six 
hundred  fifty  dollars  is  due  and  unpaid,  and  under  such  mistake  A 
offers  to  sell  his  right  in  such  chattels  to  C  for  five  hundred  twenty- 
five  dollars,  equity  will  give  relief  against  such  mistake  if  notice 
was  given  promptly  before  C  had  acted  in  reliance  upon  such  offer, 
although  after  C  had  accepted  such  offer.12  If  an  item  is  omitted 
by  reason  of  the  ill  health  and  nervous  condition  of  the  contractor 
and  if  the  bid  is  thus  almost  thirty  thousand  dollars  lower  than 
the  bid  which  the  contractor  meant  to  make  and  the  offeree  is 
notified  of  such  mistake  at  once  and  thereupon  accepts  the  next 
highest  bid,  equity  will  give  relief  against  such  mistake.19  If  a 
bidder,  without  negligence  on  his  part,  omits  the  item  of  structural 
iron  from  his  bid,  and  thus  makes  a  bid  which  is  two  thousand 
dollars  lower  than  he  would  have  made  if  he  had  not  overlooked 
such  item,  he  may  have  such  contract  rescinded  if  he  gives  notice 
of  such  mistake  in  time  to  enable  the  offeree  to  accept  another  bid.14 
A  and  B  were  partners;  and  they  agreed  that  B  should  sell  his 
interest  to  A  on  the  basis  of  an  inventory  of  partnership  liabilities 
and  assets.  A  made  such  inventory  and  by  mistake  in  addirg  the 
liabilities  he  estimated  them  at  one  thousand  dollars  less  than  the 
true  amount.  A  thus  agreed  to  pay  to  B  five  hundred  dollars  more 
than  the  true  amount  on  the  basis  of  their  original  agreement  and 
he  made  such  payment.  It  was  held  that  A  could  have  rescinded 
if  he  had  acted  promptly,  whether  the  mistake  was  mutual  or 
whether  A  had  made  his  offer  on  jthe  basis  of  the  inventory  and  B 
had  accepted  without  regard  to  the  inventory;  since  in  the  latter 
case  there  would  be  no  contract.18 

11  Bromagin  v.  Bfoonrington,  284  HI.  13  Barlow  y.  Jones  (N.  J.  Eq.),  87  Atl. 
114,  84  N.  E.  700;  St.  Nicholas  Church      649. 

▼.  Kropp,  135  Minn.  115,  L.  R.  A.  1917D,  14  St.  Nicholas  Church  v.  Kropp,  135 

741,  160  N.  W.  500;  Scott  v.  Hall,  58  Minn.   115,  L.  R.  A.   1917D,,  741,   160 

N.  J.  Eq.  42,  43   Atl.   50;    Barlow  v.  N.  W.  500. 
Jones  (N.  J.  Eq.),  87  Atl.  649.  «DeVoin  v.  DeVoin,  76  Wfc.  66,  44 

12  Scott  v.  Hall,  58  N.  J.  Eq.  42,  43  N.  W.  839. 
Atl.  50. 
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§  270.  Mistake  as  to  contents  of  written  contract.  If  the  con- 
tract is  in  writing  and  a  party  who  has  signed  it  wishes  to  avoid 
liability  thereon  on  the  ground  that  he  did  not  know  its  contents, 
the  question,  in  the  absence  of  misrepresentation,  fraud,  undue  in- 
fluence, and  the  like,  turns  on  whether  he  was  guilty  of  negligence 
in  signing  without  knowing  its  contents.  If  he  is  not  guilty  of 
negligence,  he  may  avoid  liability 1  on  the  theory  that ' '  there  never 
was  any  contract."2  In  a  leading  case  a  sealed  release  which  pur- 
ported to  convey  an  estate  in  land  was  treated  as  of  no  effect  what- 
ever, where  it  appeared  that  the  releasor  could  not  read  and  at  the 
execution  of  such  release  he  was  told  by  a  third  person  that 
it  was  a  release  of  certain  arrearages  of  rent  to  which  he 
replied,  "If  it  be  no  otherwise  I  am  content,"  and  thereupon  he 
executed  and  delivered  such  deed.3  So,  one  who  signs  a  contract  at 
a  place  indicated  is  not  bound  by  a  provision  on  a  following  page, 
of  which  he  did  not  know  and  to  which  his  attention  was  not 
called.4  If  A  signs  a  release  of  a  claim  for  personal  injuries,  be- 
lieving, whether  by  the  fraud  of  the  adversary  party  or  not,  that 
it  is  a  receipt  for  wages,  such  release  is  invalid.1 

Where  free  from  negligence,  one  who  signs  by  mistake  has  been 
allowed  to  interpose  the  defense  of  mistake  of  this  sort  even  as 
against  a  bona  fide  holder  for  value  of  a  negotiable  instrument.9 


1  Thoroughgood's  Case,  2  Coke  5b,  9a. 

England.  Foster  v.  McKinnon,  L.  R. 
4.  C.  P.  704. 

Alabama.  Paysant  v.  Ware,  1  Ala. 
160;  Dickinson  v.  Lewis,  34  Ala.  638; 
Davis  v.  Snider,  70  Ala.  315. 

California.  Moore  v.  Copp,  119  Cal. 
429,  51  Pac.  630;  Maxson  v.  Llewelyn, 
122  Cal.  195,  54  Pac.  732;  Meyer  v. 
Haas,  126  Cal.  560,  58  Pac.  1042;  Born 
v.  Castle.  175  Cal.  680,  167  Pac.  138. 

Indiana.  Germania  Life  Ins.  Co.  v. 
Lunkenheimer,  127  Ind.  536,  26  N.  E. 
1082. 

Iowa.  -  Bigelow  v.  Wilson,  99  la.  456, 
68  N.  W.  798;  Fitchner  v.  Association, 
103  la.  276,  72  N.  W.  530;  Williams  v. 
Hamilton,  104  la.  423,  65  Am.  St.  Rep. 
475,  73  N.  W.  1029. 

Michigan.  Gibbs  v.  Linabury,  22 
Mich.  479,  7  Am.  Rep.  675;  Shurte  v. 
Fletcher,  111  Mich.  84,  69  N.  W.  233; 
Miotke  v.  Ins.  Co.,  113  Mich.  166,  71  N. 
W.  463. 


Minnesota.  Krueger  v.  Ry.,  68  Minn. 
445,  64  Am.  St.  Rep.  487,  71  N.  W.  683. 

New  York.  Phillip  v.  Gallant,  62  N. 
Y.  256. 

North  Carolina.  Bean  v.  Ry.,  107  N. 
Car.  731,  12  S.  E.  600. 

Ohio.  DeCamp  v.  Hamma,  29  O.  S. 
467. 

Washington.  Loewenberg  v.  Glover, 
19  Wash.  544,  53  Pac.  839. 

Wisconsin.  Lord  v.  Accident  Associa- 
tion, 89  Wis.  19,  46  Am.  St.  Rep.  815, 
26  L.  R.  A.  T41,  61  N.  W.  293. 

2  Born  v.  Castle,  175  Cal.  680, 167  Pac. 
138. 

•  Thoroughgood's  Case,  2  Coke  5b,  9a. 

•  Lilly  v.  Pearson,  168  Pa.  St.  219,  32 
Atl.  23. 

I  Louisville  &  N.  R.  Co.  v.  Cratchaj, 
135  Ky.  381,  122  S.  W.  191. 

•  DeCamp  v.  Hamma,  29  O.  S.  467; 
Walker  v.  Ebert,  29  Wis.  194,  9  Am. 
Rep.  648. 
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§271.  Negligence   as    affecting   mistake   in   execution.     On 

the  other  hand,  if  he  can  read  or  is  otherwise  guilty  of 
negligence  in  not  informing  himself  as  to  the  contents  of  the 
written  contract,  and  signs  or  accepts  it  with  full  opportunity 
of  informing  himself  as  to  its  contents,  he  can  not  avoid  liabil- 
ity on  the  ground  that  he  was  mistaken  as  to  its  contents,  in 
the    absence    of    fraud    or    misrepresentation.1      The    application 


1  England.  Higgens  v.  Sommerland, 
1   Bulst.  68. 

United  States.  Boylan  v.  Hot 
Springs,  etc.,  R.  R.,  132  U.  S.  140,  33 
L.  ed.  290;  Barker  v.  Ry.,  65  Fed.  460; 
American  Fine  Art.  Co.  v.  Simon,  140 
Fed.  529,  72  C.  C.  A.  45;  Hickman  v. 
Sawyer,  216  Fed.  281;  Hoshaw  v.  Cos- 
griff,  247  Fed.  22. 

Alabama.^  Blum  v.  Mitchell,  59  Ala. 
535;  Goetter,  etc.,  Co.  v.  Pickett,  61 
Ala.  387;  Foster  v.  Johnson,  70  Ala. 
249;  Burroughs  v.  Guano  Co.,  81  Ala. 
255,  1  So.  212;  Pacific  Guano  Co.  v. 
Anglin,  82  Ala.  492,  1  So.  852;  Camp- 
bell v.  Larmore,  84  Ala.  499,  4  So.  593; 
Jones  v.  Ry.,  89  Ala.  376,  8  So.  61; 
Beck,  etc.,  Co.  v.  Houppert,  104  Ala. 
503,  53  Am.  St.  Rep.  77,  16  So.  522; 
Bank  v.  Webb,  108  Ala.  132,  19  So.  14; 
Terry  v.  Ins.  Co.,  116  Ala.  242,  22  So. 
532;  Martin  v.  Smith,  116  Ala.  639,  22 
So.  917;  Dunham  Lumber  Co.  v.  Holt, 

123  Ala.  336,  26  So.  663;  Bates  v.  Harte, 

124  ALa.  427,  82  Am.  St.  Rep.  186,  26 
So.  898;  Birmingham  Ry.,  Light  & 
Power  Co.  v.  Jordan,  170  Ala.  530,  54 
So.  280;  Lester  v.  Walker,  172  Ala. 
104,  55  So.  619;  Herzfeld  v.  Hayne,  — 
Ala.  — ,  76  So.  973. 

Arkansas.  Pratt  v.  Metzger,  78  Ark. 
177,  95  S.  W.  451;  Mitchell  Mfg.  Co.  v. 
Kempner,  84  Ark.  349,  105  S.  W.  880; 
Ingram  v.  Coleman,  110  Ark.  6*32,  160 
S.  W.  886;  Stone  v.  Prescott  Special 
School'  District,  119  Ark.  553,  178  S. 
W.  399. 

California.  Metropolitan  Loan  Asso- 
ciation v.  Esche,  75  Cal.  513,  17  Pac. 
675;  Placer  County  Bank  v.  Freeman, 
126  Cal.  90,  58  Pac.  388. 


Georgia.  Fuller  v.  Buice,  80  Ga.  395, 
6  S.  £.  17;  Boynton  v.  McDaniel,  97  Ga. 
400,  23  S.  £.  824;  Chicago,  etc.,  Mfg. 
Co.  v.  Summerour,  101  Ga.  820,  29  S.  E. 
291;  Jossey  v.  Ry.,  109  Ga.  439,  34  S. 
E.  664;  Walton  Guano  Co.  v.  Copelan, 
112  Ga.  319,  52  L.  R.  A.  268,  37  S.  E. 
411;  Georgia  Medicine  Co.  v.  Hyman, 
117  Ga.  851,  45  S.  E.  238;  Harrison  v. 
Wilson  Lumber  Co.,  119  Ga.  «,  45  S.  E. 
730;  Truitt-Silvay  Hat  Co.  ▼.  Calla- 
way, 130  Ga.  637,  61  S.  E.  481. 

Illinois.  Macpherson  v.  Morrill,  190 
111.  194,  60  N.  E.  86;  Chicago,  Rock 
Island  &  Pacific  Ry.  Co.  v.  Hamber,  215 
111.  525,  106  Am.  St.  Rep.  187,  1  L.  R. 
A.  (N.S.)  674,  74  N.  £.  705;  Shulman 
v.  Moser,  284  111.  134,  119  N.  E.  936. 

Indiana.  Miller  v.  Powers,  119  Ind. 
79,  4  L.  R.  A.  483,  21  N.  E.  455;  Stewart 
v.  Ry.,  141  Ind.  55,  40  N.  E.  67;  Norris 
v.  Scott,  6  Ind.  App.  18,  22,  32  N.  E. 
103,  865;  Beist  v.  Sipe,  16  Ind.  App. 
4,  44  N.  E.  762;  Wood  v.  Wack,  31 
Ind.  App.  252,  67  N.  E.  562. 

Iowa.  Mulligan  v.  Ry.,  36  la.  181, 
14  Am.  Rep.  514;  Robinson  v.  Trans* 
portation  Co.,  45  la.  470;  Hewitt  v. 
Ry.,  63  la.  611,  19  N.  790;  Garden 
Grove  Bank  v.  Ry.,  67  la.  526,  25  N. 
W.  761 ;  Wallace  v.  Ry.,  67  la.  547,  25 
N.  W.  772;  Minneapolis,  etc.,  Ry.  v. 
Cox,  76  la.  306,  14  Am.  St.  Rep.  216, 
41  N.  W.  24;  Jenkins  v.  Coal  Co.,  82 
la.  618,  48  N.  W.  970;  Chicago,  eta,  Co. 
v.  Smyth,  94  la.  401,  62  N.  W.  792; 
Chicago  Cottage  Organ  Co.  v.  Caldwell, 
94  la.  584,  63  N.  W.  336;  Mower-Hard- 
wood Creamery  &  Dairy  Supply  Co.  v. 
Hill,  135  la.  600,  113  N.  W.  466. 

Kansas.      Aultman    &    Taylor    Ma- 
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of  this  rule  is  clearest  where   the  party  who   signs   the   instru- 
ment  is   able  to   read,  has  an   opportunity   to   read   the   instru- 


chinery  Co.  ▼.  Jones,  —  Kan.  — ,  175 
Pac  151. 

Kentucky.  Harmon  v.  Thompson, 
119  Ky.  528,  27  Ky.  Law  Rep. 
181,  84  S.  W.  569;  J.  I.  Case 
Threshing  Mach.  Co.  v.  Mattingly,  142 
Ky.  581, 134  S.  W.  1131;  Blake  v.  Black 
Bear  Coal  Co.,  145  Ky.  788,  141  S.  W. 
403;  J.  M.  Case  Mill  Mfg.  Co.  v.  Vickers, 
147  Ky.  396, 144  S.  W.  76;  United  Talk- 
ing Mach.  Co.  v.  Metcalf,  164  Ky.  258, 
175  S.  W.  357. 

Maine.  Eldridge  v.  R.  R.,  88  Me.  191 
33  Atl.  974. 

Maryland.  Spitze  v.  R.  R.,  75  Md. 
162,  32  Am.  St.  Rep.  378,  23  Atl'.  307; 
Condon  v.  Rice,  88  Md.  720,  44  Atl.  169; 
Condon  v.  Mutual  Reserve  Association, 
89  Md.  99,  73  Am.  St.  Rep.  169,  44  L. 
R.  A.  149,  42  Atl.  944;  Bakhaus  v. 
Ins.  Co.,  112  Md.  676,  77  Atl.  310; 
McGrath  v.  Peterson,  127  Md.  412,  96 
Atl.  551. 

Massachusetts.  Fonseca  v.  Cunard 
Steamship  Co.,  153  Mass.  553,  25  Am. 
St.  Rep.  660,  12  L.  R.  A.  340,  27  N. 
E.  665;  Clark  v.  Boston,  179  Mass.  409, 
60  N.  E.  793. 

Minnesota.  Quimby  v.  Shearer,  56 
Minn.  534,  58  N.  W.  155;  Rahilly  v. 
St.  Paul,  60  Minn.  153,  68  N.  W.  853. 

Mississippi.  Alabama,  etc.,  Ry.  v. 
Jones,  73  Miss.  110,  55  Am.  St.  Rep. 
488,  19  So.  105. 

Missouri.  Campbell  v.  Van  Houten, 
44  Mo.  App.  231;  Matter  v.  Ry.,  105 
Mo.  320,  16  S.  W.  839;  Och  v.  Ry.,  130 
Mo.  27,  36  L.  R.  A.  442,  31  S.  W.  962; 
dim  v.  Crim,  162  Mo.  544,  54  L.  R.  A. 
502,  63  S.  W.  489;  Beim  v.  Pritchett, 
163  Mo.  560,  63  S.  W.  1103;  Donnelly 
t.  Missouri -Lincoln  Trust  Co.,  239  Mo. 
370,  144  S.  W.  388. 

Montana.  Sanden  v.  No.  Pacific  Ry. 
Co.,  43  Mont.  209,  34  L.  R.  A.  (N.S.) 
711,  115  Pac.  408. 

Nevada.  Gage  v.  Phillips,  21  Nev. 
150,  37  Am.  St.  Rep.  494,  26  Pac.  60. 


New  Jersey.  Zdancewicz  v.  Burling- 
ton County  Traction  Co.,  77  N.  J.  L. 
10,  71  Atl.  123;  Atkinson  v.  Farrington 
Co.  (N.  J.  Eq.),  28  Atl'.  315;  Goldstein 
v.  Curtis,  63  N.  J.  Eq.  454,  52  Atl.  218; 
Fivey  v.  R.  R.,  67  N.  J.  L.  627,  91  Am. 
St.  Rep.  445,  52  Atl.  472. 

New  Mexico.  Morstad  v.  Atchison, 
Topeka  &  Santa  Fe  Ry.  Co.,  -<-  N.  M. 
— ,  170  Pac.  886. 

North  Carolina.  Weddington  v.  Pied- 
mont Fire  Ins.  Co.,  141  N.  Car.  234, 
64  S.  E.  271. 

North  Dakota.  Little  v.  Little,  2  N. 
D.  175,  49  N.  W.  736. 

Ohio.  Ross  v.  Doland,  29  O.  S.  473; 
Winchell  v.  Crider,  29  O.  S.  480. 

Oklahoma.  McNinch  v.  Northwest 
Thresher  Co.,  23  Okla.  386,  138  Am. 
St.  Rep.  803,  100  Pac.  524;  McDonald 
v.  McKinney  Nursery  Co.,  44  Okla.  62, 
143  Pac.  191;  Brown  v.  Conn.  Fire 
Insurance  Co.,  52  Okla.  392,  153  Pac. 
173;  Ames  v.  Milam,  53  Okla.  739,  157 
Pac.  941;  Frizzell  v.  Milam,  53  Okla. 
774,  157  Pac.  994. 

Pennsylvania.  Pennsylvania  R.  R.  v. 
Shay,  82  Pa.  St.  198;  Weller'e  Appeal, 
103  Pa.  St.  594;  United  States  Horse- 
shoe Co.  v.  American  Express  Co.,  250 
Pa.  St.  527,  95  Atl.  706. 

South  CaroKna.  Sloan  v.  Courtenay, 
54  S.  Car.  314,  32  S.  E.  431;  Wylie  v. 
Bank,  63  S.  Car.  406,  41  S.  E.  504; 
Baldwin  v.  Postal  Telegraph-Cable  Co., 
78  S.  Car.  419,  59  S.  E.  67. 

South  Dakota.  Reed  v.  Coughran,  21 
S.  D.  257,  111  N.  W.  559;  Haag  v. 
Burns,  22  S.  D.  51,  115  N.  W.  104. 

Texas.  Robertson  v.  Smith,  11  Tex. 
211,  60  Am.  Dec.  234. 

Washington.  Pederson  v.  Ry.,  6 
Wash.  202,  33  Pac.  351,  34  Pac.  665. 

West  Virginia.  Ferrell  v.  Ferrell,  53 
W.  Va.  515,  44  S.  E.  187 ;  Pennybacker 
v.  Laidley,  33  W.  Va.  624,  11  S.  E.  39; 
Fulton  v.  Messenger,  61  W.  Va.  477, 
56.  S.  E.  830. 
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ment  and  merely  neglects  to  read.2  One  who  signs  a  contract 
of  sale  without  reading  it,  can  not,  in  the  absence  of  fraud  or 
misrepresentation,  avoid  it  on  the  ground  that  it  provided  for 
the  sale  of  one  item  of  property  of  which  the  buyer  was 
ignorant.3     One  who  signs  a  written  contract  which  he  has  an 


Wisconsin.  Albrecht  v.  Milwaukee 
Co.,  87  Wis.  105,  41  Am.  St.  Rep.  30, 
58  N.  W.  72;  Bostwick  v.  Ins.  Co.,  116 
Wis.  392,  92  N.  W.  246  [modifying  on 
rehearing  116  Wis.  392,  89  N.  W.  538]. 

"When  a .  man  executes  a  contract, 
the  bare  fact  that  he  did  not  read  it 
or  know  its  contents  will  not  relieve 
him  from  it.  If  it  would,  written  con- 
tracts would  be  on  a  very  insecure  foot- 
ing": Quimby  v.  Shearer,  56  Minn.  534, 
539,  58  N.  W.  155. 

"The  mistake  of  one  party  to  a  con- 
tract will  not  entitle  him  to  relief, 
unless  the  other  party  induced  him  to 
act  under  such  mistake":  Benn  v. 
Pritchett,  163  Mo.  560,  57.1,  68  S.  W. 
1103. 

"Courts  have  gone  far  enough  in  re- 
lieving men  from  their  obligations  upon 
the  plea  of  ignorance" :  Weller's  Appeal, 
103  Pa.  St.  594,  599. 

For  negligence  as  estoppel  to  set  up 
mistake  in  other  transactions,  see 
White  v.  Himmelberger-Harrison  Lum- 
ber Co.,  240  Mo.  13,  42  L.  R.  A.  (N.S.) 
151,  139  S.  W.  553. 

2  United  States.  Simpson  v.  Pennsyl- 
vania R.  Co.,  159  Fed.  423,  86  C.  C. 
A.  403;  Ellicott  Machine  Co.  v.  United 
States,  43  Ct.  CI.  469. 

Alabama.  Main  v.  Radney  (Ala.),  39 
So.  981;  Rose  v.  Lewis,  157  Ala.  521, 
48  So.  105;  Prestwood  v.  Carlton,  162 
Ala.  327,  50  So.  254. 

Arkansas.  Pratt  v.  Metzger,  78  Ark. 
177,  95  S.  W.  451 ;  Mitchell  Mfg.  Co.  v. 
Kempner,  84  Ark.  349,   105  S.  W.  880. 

Georgia.  Harrison  v.  Wilson  Lumber 
Co.,  119  Ga.  6,  45  S.  E.  730;  Truitt- 
Silvey  Hat  Co.  v.  Callaway,  130  Ga. 
637,  61  S.  E.  481. 

Illinois.  Hartley  v.  Chicago  &  A.  R. 
Co.,  214  111.  78,  73  N.  E.  398. 


Indiana.  Stewart  v.  Ry.,  141  IncL  55, 
40  N.  E.  67. 

Iowa.  Chicago  Cottage  Organ  Co.  v. 
Caldwell,  94  la.  584,  63  N.  W.  336;  Palo 
Alto  Stock  Farm  v.  Brooker,  131  la. 
229,  108  N.  W.  307;  Mower  Hardwood 
Creamery  &  Dairy  Supply  Co.,  v.  Hill, 
135  la.  600,  113  N.  W.  466;.  Blossi  v. 
C.  &  N.  W.  Ry.  Co.,  144  la.  697,  123 
N.  W.  360. 

Kentucky.  J.  I.  Case  Threshing  Ma- 
chine Co.  v.  Mattingly,  142  Ky.  581,  134 
S.  W.  1131;  McGregor  v.  Metropolitan 
Life  Ins.  Co.,  143  Ky.  488,  136  S.  W. 
889. 

Louisiana.  Murphy  v.  Hussey,  117 
La.  390,  41  So.  692. 

Maine.  Eldridge  v.  Ry.,  88  Me.  191, 
33   Atl.   974. 

Massachusetts.  McNamara  v.  Boston 
Elevated  Ry.  Co.,  197  Mass.  383,  83  N. 
E.  878. 

Missouri.  Crim  v.  Crim,  102  Mo.  544, 
54  L.  R.  A.  502,  63  S.  W.  489. 

South  Carolina.  Cape  Fear  Lumber 
Co.  v.  Matheson,  69  S.  Car.  87,  48  S. 
E.   111. 

South  Dakota.  Reed  v.  Coughran,  21 
S.  D.  257,  111  N.  W.  559;  Bower  v. 
Jones,  26  S.  D.  414,  128  N.  W.  470. 

Utah.  Larsen  v.  Oregon  Short  Line 
R.  Co.,  38  Utah  130.  110  Pac.  983. 

West  Virginia.  Rutherford  v.  Ruther- 
ford, 55  W.  Va.  56,  47  S.  E.-240;  Hale 
v.  Hale,  62  W.  Va.  609,  14  L.  R.  A. 
(N.S.)  221,  59  S.  E.  1056;  Acme  Food 
Co.  v.  Older,  64  W.  Va.  255,  61  S.  E. 
235. 

Wisconsin.  Ross  v.  Northrup,  156 
Wis.  327.  144  N.  W.  1124. 

3  Rose  v.  Lewis,  157  Ala.  521,  48  So. 
105. 
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opportunity  to  read,  can  not  avoid  such  contract  because  it  pro- 
vides for  a  greater  quantity  than  such  party  had  intended  to  con- 
tract for.4  One  who  accepts  a  bill  of  lading  and  who  has  an  oppor- 
tunity to  read  it,  is  bound  by  the  terms  thereof ; B  and  this  is  true 
especially  if  it  is  shown  that  he  has  had  similar  bills  of  lading  or 
shipping  receipts  for  a  long  time  and  has  been  in  the  habit  of  mak- 
ing them  out.1  One  who  negligently  signs  a  contract 'for  the  sale 
of  land,  thinking  that  it  is  an  option,  is  bound  thereby.7  Where  A 
signs  a  note  containing  a  power  of  attorney  to  confess  judgment, 
A  being  able  to  read,  and  there  being  no  fraud  or  misrepresenta- 
tion, he  can  not  have  relief  from  a  judgment  thereon  on  the  ground 
that  he  did  not  know  that  it  contained  a  power  of  attorney.1  Nor 
can  A  avoid  a  release  of  damages  for  an  injury  where  he  signed  it 
without  reading  it,  thinking  it  a  receipt  for  money  paid  him  for 
the  time  lost  by  such  injury ;  •  or  knowing  it  is  a  receipt  for  money 
paid  from  a  relief  fund,  but  not  knowing  that  it  provides  for  a 
release  of  the  railroad  from  liability ; 10  nor  can  A  avoid  a  contract 
which  he  signed  without  striking  out  a  clause  which  he  intended  to 
strike  out,  B  being  ignorant  of  such  intention.11  Where  A  signed 
and  acknowledged  an  assignment  of  an  insurance  policy,  indorsed 
on  such  policy,  she  could  not  have  such  assignment  set  aside  on  the 
ground  that  she  had  not  read  it  and  thought  it  was  a  receipt  for 
money."  If  a  contract  for  the  sale  of  goods  is  unambiguous  and 
free  from  fraud,  the  fact  that  the  purchaser  did  not  read  it  with 
sufficient  care  to  discover  that  a  large  part  of  the  goods  sold  were 
sold  f.  o.  b.  at  a  remote  city  and  that  only  part  of  the  goods  were 
f.  o.  b.  at  his  place  of  business,  does  not  render  such  contract  in- 
valid.13 A  and  B  entered  into  a  written  contract  by  which  B  was 
to  cut  timber  for  A  and  A  was  to  pay  to  B  ten  dollars  per  one 
thousand  feet  therefor.  A  intended  to  pay  only  one  dollar  per  one 
thousand  feet;  but  B  understood  he  was  to  receive  ten  dollars  per 


4Bevins  v.  Co  a  tea  (Ky.),  96  S.  W. 
585. 

I  Adams  Express  Co.  v.  Croninger,  226 
U.  S.  491,  57  L.  ed.  314,  44  L,  R.  A. 
(N.S.)  257. 

•  Greenwald  v.  Barrett,  109  X.  Y.  170, 
35  L.  R.  A.  (tf.S.)  971,  92  N.  E.  218. 

TLenman  v.  Jones,  222  U.  S.  51,  56 
L.  ed.  89. 

•  Crim  v.  Crim,  102  Mo.  544,  54  L.  R. 
A.  502,  63  S.  W.  489. 


•  Jossey  v.  Ry.,  109  Ga.  439,  34  S. 
E.  664;  Aderholt  v.  Seaboard  Air  Line 
Ry.,  152  N.  Car.  411,  67  S.  E.  978. 

10  Fivey  v.  R.  R.,  67  N.  J.  L.  627,  91 
Am.  St.  Rep.  445,  52  Atl.  472. 

11  Crane  v.  McCormick,  92  Cal.  170,  28 
Pac.  222. 

12  Miller  v.  Powers,  119  Ind.  79,  4  L. 
R.  A.  483,  21  N.  E.  455. 

13  Pittsburg  Steel  Co.  v.  Wood,  109 
Ark.  537,  160  S.  W.  519. 
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one  thousand  feet;  and  the  written  contract  fixed  the  rate  of  com- 
pensation  at  ten  dollars  per  one  thousand  feet.  B  performed  the 
contract  at  a  cost  to  himself  of  nearly  the  entire  contract  price. 
After  such  performance,  B  can  recover  the  contract  price  from  A.14 
A  misrepresentation  by  X  of  the  contents  of  a  contract  executed 
by  X  and  A  in  favor  of  B,  whereby  A  signs  it  in  ignorance  of  its 
contents,  does  not  prevent  B  from  enforcing  the  contract.11 

§  272.  Excuses  for  omission  to  read.  If  the  party,  who  is  mis- 
taken as  to  the  contents  of  the  instrument,  can  not  read  at  all,1  or 
can  not  read  the  language  in  which  the  instrument  is  written,2  or 
is  practically  blind,1  or  he  can  not  read  without  spectacles  and  is 
without  his  spectacles  at  the  time,4  or  is  suffering  intense  physical 
pain,8  he  is  not  bound  by  the  contract  if  he  sigfts  it  in  mistake  as 
to  the  contents  of  the  contract ;  as  where  the  instrument  is  misread.8 
If  a  man  of  advanced  years  is  unable  to  read  without  the  use  of 
eyeglasses  and  his  eyeglasses  have  been  broken,  the  fact  that  he 
'  signs  an  instrument  of  considerable  length  and  in  small  type  under 
the  mistaken  belief  that  it  was  a  contract  by  which  he  agreed  to 
sell  goods  for  the  owner  upon  a  commission,  whereas  it  was  a  con- 
tract of  sale,  renders  such  contract  void.7 

In  some  jurisdictions  mistake  as  to  the  contents  of  the  instru- 
ment does  not  avoid  the  contract,  even  though  the  party  who  suf- 
fers from  such  mistake  is  not  able  to  read,  as  long  as  no  unfair 
means  have  been  used  to  prevent  him  from  obtaining  information 
as  to  the  contents  of  the  instrument.8    It  is  said  that  one  who 


14  Mercer  v.  Hickman-Ebbert  Co. 
(Ky.),  105  S.  W.  441. 

«  Atlas  Shoe  Co.  v.  Bloom,  209  Mass. 
563,  95  N.  E.  952;  Kuhn  v.  Foster,  16 
Tex.  Civ.  App.  465,  41  S.  W.  716. 

1  Thoroughgood's  Case,  1  Coke  435 
(Part  II,  5b) ;  Bean  v.  Ry.,  107  N.  Car. 
731,  12  S.  E.  600. 

2  Meyer  v.  Haas,  126  Cal.  560,  58 
Pac.  1042;  Stewart  v.  Ry.,  141  Ind. 
55,  40  N.  E.  67;  Miotke  v.  Ins.  Co.,  113 
Mich.  166,  71  N.  W.  463;  Walker  v. 
Ebert,  29  Wis.  194,  9  Am.  Rep.  548. 

SShurte  v.  Fletcher,  111  Mich.  84,  69 
N.  W.  233. 

4  Stoner  v.  Zacharay,  122  la.  287,  97 
N.  W.  1098. 

I  Richardson  v.  Renner,  91  Kan.  440, 
138  Pac,  574. 


•  Cote  ▼.  Williams,  12  Neb.  440,  11 
N.  W.  875. 

7  Eldorado  Jewelry  Co.  v.  Darnell, 
135  la.  555,  113  N.  W.  344.  (The  pur- 
chaser attempted  to  countermand  the 
order  before  the  goods  were  sent  to 
him.) 

•  Muller  v.  Kelly,  116  Fed.  545;  Con- 
stantine  v.  McDonald,  25  Ida.  342,  137 
Pac.  531;  French  v.  Merchants'  & 
Miners'  Transportation  Co.,  199  Mass. 
433,  127  Am.  St.  Rep.  506,  19  L.  R.  A. 
(N.S.)  1006,  85  N.  E.  424;  McKinney 
v.  Boston  &  M.  R.  R.,  217  Mass.  274, 
104  N.  E.  446;  Secoulsky  v.  Oceanic 
Steam  Navigation  Co.,  223  Maes.  465, 
112  N.  E.  151. 
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neither  tries  to  read  the  contract  nor  have  it  read  to  him  can  not 
avoid  the  contract  on  the  ground  of  his  own  illiteracy.9  If  he  can 
not  read,  it  is  said  to  be  his  duty  to  have  the  contract  read  to  him.10 
If  a  proper  degree  of  care  is  used  in  securing  a  competent  inter- 
preter and  the  adversary  party  seems  to  understand  the  transac- 
tion, he  can  not  avoid  such  transaction  on  the  ground  of  mistake.11 
If  a  passenger  or  shipper  knows  that  a  ticket  contains  a  contract 
he  is  bound  by  its  terms,  although  he  is  unable  to  read.12  The  fact 
that  the  contract  is  executed  in  haste  does  not,  in  some  jurisdic- 
tions, excuse  mistake  as  to  its  contents.13  One  who  is  able  to  read 
and  write  and  has  had  experience  in  business  is  said  to  be  bound 
by  a  contract  which  he  signs  without  reading  in  oi?der  to  enable  the 
adversary  party  to  catch  a  train.14  The  fact  that  the  purchaser  is 
in  a  hurry  to  complete  the  transportation  of  milk  to  a  creamery  is 
not  sufficient  excuse  for  his  failure  to  read  the  contract  of  sale.15 
So  where  the  party  signing  the  contract  is  able  to  read,  and  there 
is  no  misrepresentation,  undue  influence,  and  the  like,  the  fact  that 
he  was  "worried  in  mind  and  did  not  read  it"  does  not  release  him 
from  liability  thereon.1*  The  fact  that  a  term  of  a  contract  is  in 
small  type  does  not  excuse  the  negligence  of  a  party  in  omitting  to 
read  it,  if  it  is  readily  legible." 

If  the  written  contract  is  read  correctly,  a  party  executing  it 
can  not  avoid  liability  because  he  himself  was  not  able  to  read.11 
Many  of  these  cases  may,  however,  be  explained  on  the  theory  that 
the  offeree  does  not  act  under  mistake  in  the  technical  sense  of  the 
term,  but  that  he  rather  acts  in  conscious  ignorance  of  the  terms 
of  the  contract  to  which  he  is  assenting. 


•  District  of  Columbia.  Stern  ▼. 
Moneyweight  Scale  Co.,  42  D.  C.  App. 
162. 

Illinois.  Shulman  v.  Moser,  284  HL 
134,  119  N.  E.  036. 

Indiana,  Stewart  v.  Ry.,  141  Ind.  65, 
40  N.  E.  67. 

Maryland.  Wilson  v.  Pritchett,  90 
Md.  683,  68  Atl.  360. 

Pennsylvania.  Welter's  Appeal,  103 
Pa.  St.  504. 

16  Shulman  v.  Moser,  284  III.  134,  110 
N.  E.  036. 

11  Blossi  v.  Chicago  &  N.  W.  Ry.  Co., 
144  la.  607,  123  N.  W.  360. 

12  French    v.  Merchants*   &   Miners' 


Transportation  Co.,  100  Mass.  433,  127 
Am.  St.  Rep.  506,  10  L.  R.  A.  (N.S.) 
1006,  85  N.  E.  424. 

13  Chicago,  Rock  Island  &  Pacific  Ry. 
Co.  v.  Craig  (Okla.),  157  Pac.  87. 

14  United  Breeders'  Co.  v.  Wright,  130 
Mo.  App.  195,  122  S.  W.  1105. 

HJ.  I.  Case  Threshing  Mach.  Co.  ▼. 
Mattingry,  142  Ky.  581,  134  S.W.  1131. 

It  Condon  v.  Rice,  88  Md.  720,  44  Atl. 
160. 

17  Rank  v.  Herwig,  121  La.  513,  46 
So.  611. 

It  "There  is  no  pretense  that  the 
plaintiff  was  induced  to  sign  the  re- 
lease  through    fraud   or   misrepresent 


§273 


Page  on  Contracts 


416 


§  273.  Mifttake  as  to  legal  effect.  If  one  reads  the  contract,  or 
has  it  read  to  him,  and  misinterprets  its  meaning,  he  is  bound 
thereby  if  the  contract  is  unambiguous  and  if  the  adversary  party 
does  not  know  of  such  mistake,1  even  if  parties  do  not  understand 
their  rights  under  the  contract.2  If  the  parties  know  and  intend 
the  words  which  they  use,  the  fact  that  they  mistake  the  legal 
effect  of  the  contract  does  not  amount  to  mistake  so  as  to  make  a 
defense  at  law.3  If  a  written  offer  is  explained  correctly  to  the 
offeree,  he  can  not  avoid  the  contract  made  by  the  acceptance  of 
such  offer  on  the  ground  that  he  did  not  understand  the  terms  of 
the  offer.4  A  misunderstanding  by  one  party  of  a  term  which,  by 
the  usage  of  the  trade,  had  a  definite  meaning,8  does  not  render  the 
contract  void.  If  a  borrower  signs  a  note  which  provides  for  the 
payment  of  the  principal  and  interest  together  in  installments,  be- 
lieving that  the  principal  bears  interest  at  seven  per  cent,  per 
annum,  whereas  by  reason  of  payment  in  installments  it  actually 
bears  interest  at  nearly  twelve  per  cent,  per  annum,  but  the  lender 
is  not  guilty  of  fraud  or  misrepresentation,  such  contract  is  valid.1 

Mistake  as  to  the  legal  effect  of  the  instrument  has,  however, 
been  regarded  as  a  ground  for  denying  specific  performance.  If  an 
instrument  is  read  correctly  to  one  who  is  unable  to  read  because 
he  is  without  his  glasses,  and  both  the  person  who  reads  the  instru- 


t  at  ion,  or  that  any  deception  was 
practiced  by  misreading  it  to  him. 
His  inability  to  read  English  or  to 
understand  the  contents  of  the  paper 
is  no  excuse.  This  was  his  own  negli- 
gence. He  could  and  should  have 
sought  the  assistance  of  some  one 
capable  of  properly  informing  him. 
*  *  *  It  can  not  be  tolerated  that 
a  man  shall  execute  a  written  instru- 
ment and  when  called  upon  to  abide 
by  its  terms,  say,  merely,  that  he  did 
not  read  it  or  know  what  it  con- 
tained": Albrecht  v.  Ry.,  87  Wis.  105, 
109,  41  Am.  St.  Rep.  30,  58  N.  W.  72 
[citing  Fuller  v.  Ins.  Co.,  36  Wis.  599; 
Sanger  v.  Dun,  47  Wis.  615,  32  Am. 
Rep.  789,  3  N.  W.  388;  Sheanon  v.  Ins. 
Co.,  83  Wis.  507,  53  N.  W.  878;  Upton  v. 
Tribilcock,  91  U.  S.  45,  23  L.  ed.  203]. 
1  United  States.  American  Fine  Art 
Co.  v.  Simon,  140  Fed.  529. 


Illinois.  Carter  v.  Love,  206  111.  310, 
69  N.  E.  85. 

Louisiana.  Maginnis  v.  Oir  Co.,  47 
La.  Ann.  1489,  18  So.  459. 

Massachusetts.  Wheaton  Building 
and  Lumber  Co.  v.  Boston,  204  Mass. 
218,  90  N.  E.  598. 

North  Carolina.  Leonard  v.  Southern 
Power  Co.,  155  N.  Car.  10,  70  S.  E.  1061. 

2Soley  v.  Jones,  208  Mass.  561,  95 
K.  E.  94;  Atlas  Shoe  Co.  v.  Bloom, 
209  Mass.  563,  95  N.  E.  952. 

3  First  Natl.  Bank  v.  Shank,  53  Cola 
446,  128  Pac.  56. 

4  Bibelhausen  v.  Bibelhausen,  159  Wis. 
365,  150  N.  W.  516. 

5  Soper  v.  Tyler,  77  Conn.  104,  58  Atl.  x 
699. 

■  Equitable  Savings  &  Loan  Associa- 
tion v.  Barnes,  69  Wash.  1,  124  Pac 
118;  Equitable  Savings  &  Loan  Assn. 
v.  Bowes,  70  Wash.  169,  126  Pac,  436. 
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ment  and  the  person  to  whom  it  is  read  misunderstand  one  of  the 
terms,  specific  performance  will  be  denied  as  against  the  person 
who  made  such  mistake.7  If  such  instrument  gives  a  period  of 
five  days  for  acceptance  by  the  person  who  prepares  it,  and  if  it 
purports  to  be  an  offer  to  him,  and  the  person  to  whom  it  is  read 
understands*  that  he  has  five  days  in  which  to  accept,  acceptance 
by  the  party  who  prepared  it  does  not  conclude  a  contract  which 
will  be  enforced  specifically. 

§274.  Misunderstanding  as  to  terms — Oral  contract.  If  A 
makes  an  offer  in  certain  terms,  and  B,  through  a  misunderstanding 
as  to  A's  offer,  accepts  terms  different  from  those  offered,  it  is  held 
in  many  jurisdictions  that  no  contract  exists,  although  each  party 
may,  for  the  time  being,  believe  that  the  contract  as  understood  by 
himself  is  in  force.1  If  the  parties  to  a  contract  for  the  sale  of 
land  misunderstand  each  other  as  to  the  time  when  possession  is  to 
be  taken  under  the  contract,  equity  will  not  enforce  specific  per- 
formance.2 If  through  a  misunderstanding  in  oral  negotiations  the 
buyer  is  making  an  offer  for  the  purchase  of  two  lots  at  a  price 
which  the  seller  thinks  is  the  price  of  each  lot  separately  and  if  the 
buyer  prepares  a  deed  in  accordance  with  his  understanding  and 
the  seller  executes  such  deed  without  reading  it  over,  and  if  he 
accepts  the  seller's  check  without  examining  it,  equity  will  give 
relief  because  of  such  mistake,  if  notice  of  such  mistake  is  given 
promptly  by  the  seller  to  the  buyer.3  If  A  offered  to  sell  two  lots  at 
$2,500  each,  and  B  understanding  it  to  be  $2,500  for  the  two,  ac- 
cepted,4 or  if  A  makes  an  offer  to  B  for  $165,  and  B  accepts,  under- 


?  Woldenberg  v.  Riphan,  166  Wis.  433, 
166  N.  W.  21. 

1  Connecticut.  Hartford,  etc.,  R.  R.  v. 
Jackson,  24  Conn.  514,  63  Am.  Dec. 
177;  Rowland  v.  Ry.,  61  Conn.  103,  29 
Am.  St.  Rep.  175,  23  Atl.  755. 

Georgia.  Werner  v.  Rawson,  89  Ga. 
619,  15  S.  E.  813. 

Illinois.  Rupley  v.  Daggett,  74  HI. 
351. 

Maryland.  Somerville  v.  Coppage, 
101  Md.  519,  61  Atl.  318.. 

Minnesota.  Bancharel  v.  Patterson, 
64  Minn.  454,  67  N.  W.  356. 

Missouri.  Norton  v.  Bohart,  105  Mo. 
615,  16  S.  W.  598. 


Texas.     Gulf,   etc.,  Ry.  v.  Dawson 
(Tex.  Civ.  App.),  24  S.  W.  666. 

2  Somerville  v.  Coppage,  101  Md.  519, 
61  Atl.  318. 

3  Werner  v.  Rawson,  89  Ga.  619,  15 
S.  E.  813. 

4  The  fact  that  A  signed  a  deed  and 
delivered  it  on  receiving  a  check  for 
$2,500  did  not  bring  the  case  within  the 
rule  as  to  written  contracts.  See  ch. 
LXIX.  But  A  could  not  read  without  his 
glasses,  and  he  was  carrying  something 
in  each  hand.  He  put  the  check  into 
his  hat,  walked  over  to  the  bank  to 
get  it  cashed,  and  on  learning  the 
amount,  returned  it  within  fifteen  min- 
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Standing  the  offer  to  be  $65,*  or  A  makes  an  offer  of  sale  to  B  for 
$850,  and  B  accepts,  thinking  that  the  offer  is  for  $750,'  or  where 
A  asks  the  freight  to  a  given  station  X,  and  the  agent  of  the  rail- 
road understands  that  the  station  in  question  is  Y,  and  gives  a  rate 
to  T,  which  is  six  dollars  less  than  the  rate  to  X,7  or  where  A  asks 
the  rate  for  a  carload  of  melons  and  grapes,  and  the'agent  of  the 
railroad  company  understands  that  the  car  is  to  contain  melons  and 
vegetables,  and  accordingly  gives  a  lower  rate,9  or  where  A  asks 
the  price  for  transporting  five  hundred  bundles  of  lath,  and  B,  the 
agent  of  the  carrier,  understands  that  only  one  hundred  bundles  of 
lath  are  to  be  transported,  and  gives  him  a  rate  accordingly ,•  no 
contract  exists. 

Since  no  contract  exists,  the  one  party  can  not  have  the  written 
contract  made  in  accordance  with  the  supposed  oral  contract  re- 
formed so  as  to  express  his  own  understanding ; 10  nor  can  he  have 
specific  performance  of  the  contract  as  he  understood  it,11  but 
rescission  may  be  had.12  If  each  party  can  be  placed  in  statu  quo, 
rescission  is  the  only  remedy  where  the  contract  is  performed  by 
one  party  in  whole  or  in  part.11  If  the  parties  can  not  be  placed 
in  statu  quo,  the  one  who  has  received  property  or  services  of 
value  must  pay  a  reasonable  compensation  therefor,  irrespective  of 
what  his  understanding  of  the  terms  was.14  Thus  where  under  a 
misunderstanding  as  to  freight  rates,  a  railroad  transports  goods 
for  A,  A  must  pay  a  reasonable  price  therefor,  though  higher  than 
the  rate  which  A  understood.18  In  other  cases  the  principle  which 
applies  to  written  offers te  has  been  applied  to  oral  offers  where  the 
offer  was  madQ  in  such  a  way  that  the  ordinarily  reasonable  and 
prudent  man  would  have  understood  it,  and  where  the  offeror  be- 
lieved that  the  offeree  understood,  and  acted  in  such  belief ;  and  the 


ntes  after  he  received  it,  took  back 
the  deed  and  destroyed  it:  Werner  v. 
Rawson,  80  Ga.  610,  15  S.  E.  813. 

IRupley  v.  Daggett,  74  111.  351. 

IRovegno  v.  Defferari,  40  Cal.  459. 

7  Rowland  v.  Ry.,  61  Conn.  103,  29 
Am.  St.  Rep.  175,  23  Atl.  755. 

•  Gulf,  etc.,  Ry.  v.  Dawson  (Tex.  Civ. 
App.),  24  S.  W.  566. 

•  Hartford,  etc.,  R.  R.  v.  Jackson, 
24  Conn.  514,  63  Am.  Dec.  177. 

lOBancharel  v.  Patterson,  64  Minn. 
454,  67  N.  W.  366. 


11  Windust  ▼.  Sutton,  54  Wash.  340, 
103  Pac.  10. 

12  Werner  v.  Rawson,  89  Ga.  619,  15 
S.  E.  813;  Baneharel  ▼.  Patterson,  64 
Minn.  454,  67  N.  W.  356. 

13  Norton  v.  Bohart,  105  Mo.  615,  16 
S.  W.  598. 

14  Rowland  v.  Ry.,  61  Conn.  103,  29 
Am.  St.  Rep.  175,  23  Atl.  755;  Gulf, 
etc.,  Ry.  v.  Dawson  (Tex.  Civ.  App.), 
24  S.  W.  566. 

II  Rowland  v.  Ry.,  61  Conn.  103,  29 
Am.  St.  Rep.  175,  23  Atl.  765. 
« See  i§270  et  seq. 
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eontract  as  made  by  such  offer  and  acceptance  has  been  held  to  be 
valid  in  spite  of  such  mistake.17  If  an  offer  by  telephone  is  repeated 
to  the  offeror  as  it  is  received  by  the  offeree,  and  the  offeror  assents 
thereto  and  sends  a  written  acceptance  of  "your  proposition  of  this 
date, ' '  the  offeror  is  bound  by  the  form  of  the  offer  as  thus  repeated 
to  him,  at  least  after  the  adversary  party  has  altered  his  position  in 
reliance  on  such  contract.18  If  a  shipper  states  the  value  of  his  goods 
correctly  and  the  carrier  misunderstands  him  and  quotes  a  rate  on  a 
lower  valuation,  the  shipper  is  not  bound  by  such  lower  valuation  if 
he  is  free  from  fault  and  acts  in  good  faith.19  If  A  offers  money  in 
compromise  of  a  disputed  claim  and  B  could  have  understood  the 
terms  of  A's  offer  by  the  use  of  due  care,  B  can  not  avoid  such 
contract  after  acceptance  of  such  payment  under  such  offer.21  If 
A  misunderstands  an  oral  agreement  with  B  through  the  fraud  of 
X,  who  was  not  B's  agent,  A  can  not  avoid  such  contract  after  B 
has  altered  his  position  in  reliance  thereon.21  If  A  has  attached 
X's  property  and  agrees  to  dismiss  such  attachment  in  considera- 
tion of  B's  assigning  to  A  a  deposit  in  a  savings  bank  as  security 
for  A's  claim  against  X,  and  B  assigns  such  deposit  as  acceptance, 
B  can  not  avoid  such  assignment  on  the  ground  that  he  could  not 
speak  English  and  that  X  had  told  B  that  such' assignment  was  for 
a  smaller  amount  and  for  a  different  purpose.22 

The  fact  that  one  party  to  an  oral  contract  contends  that  a  cer- 
tain price  was  agreed  upon,  while  the  other  party  contends  that  a 
different  price  was  agreed  upon,  does  not  establish  mistake  or  mis- 
understanding as  to  the  price.23  Which  of  the  two  parties  is  correct 
is  a  question  of  fact ;  but  the  court  can  not  assume  upon  such  evi- 
dence that  no  contract  had  been  made. 


§275.  Effect  of  negligence  other  than  in  execution.  Some 
courts  lay  it  down  as  a  broad  principle  that  one  who  enters  into  a 
contract  under  mistake  of  fact  due  to  his  own  negligence,  concern- 


1?  Donohue  v.  Woodbury,  60  Mass.  (6 
Cash.)  148;  Aradalou  v.  New  York,  N. 
H.  &  H.  R.  R.,  225  Mass.  235,  114  N.  E. 
297;  Carnegie  Steel  Co.  v.  Connelly,  89 
N.  J.  L.  1,  97  Atl.  774. 

M  Carnegie  Steel  Co.  v.  Connelly,  89 
N.  J.  L.  1,  97  Atl.  774. 

It  Aradalou  v.  New  York,  N.  H.  & 
H.  R.  It,  225  Mass.  235,  114  N.  E.  297. 

»  Donohue  v.  Woodbury,  60  Mass. 
(0  Cash.)   148. 


tfRadovsky  v.  Fall  River  Sayings 
Bank,  196  Mass.  557,  82  N.  E.  693. 

BRadovsky  v.  Fall  River  Savings 
Bank,  196  Mass.  557,  82  N.  E.  693. 

ttNoyes  v.  Cushnoc  Paper  Co.,  113 
Me.  565,  93  Atl.  291 ;  Clark  v.  Stetson, 
115  Me.  72,  97  Atl.  273;  Copeland  v. 
Brockton  St.  Ry.,  177  Mass.  186,  83 
Am.  St.  Rep.  274,  58  X.  E.  639;  Swain 
v.  Cheney,  41  N.  H.  232. 
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ing  which  he  could  with  reasonable  diligence  have  learned  the 
truth,  can  not  have  relief.1  This  rule  has  been  applied  to  mistakes 
as  to  area 2  or  boundary 3  of  land ;  as  to  the  amount  of  assets  in  a 
firm  where  one  partner  is  buying  out  another,4  and  to  the  amount 
due  on  a  note  in  the  possession  of  the  party  alleging  mistake.1  It 
is  frequently  applied  to  cases  where  a  contract  is  entered  into 
under  a  mistake  in  computation,  quantities  provided  for  in  esti- 
mates, and  the  like.6  If  a  purchaser  requests  prices  on  list  of  tools 
and  machinery  and  the  seller  quotes  a  lump  sum  for  the  entire  lot, 
such  quotation  being  stated  to  be  "approximate,"  which  on  ex- 
planation was  said  to  refer  to  a  difference  of  about  five  dollars, 
depending  upon  the  size  of  certain  pulleys,  the  seller  can  not  re- 
cover a  greater  price  than  that  named  in  such  offer,  even  though 
the  person  who  made  the  offer  did  so  by  reason  of  a  mistake  in 


1  United  States.  Grymes  v. 'Sanders, 
93  U.  S.  55,  23  L.  ed.  798;  Barker  v. 
Ry.,  65  Fed.  460;  Pope  v.  Hoopes,  90 
Fed.  451,  33  C.  C.  A.  595. 

Georgia.  Ivereon  v.  Wilburn,  65  Ga. 
103;  Woodside  v.  Lippold,  113  Ga.  877, 
84  Am.  St.  Rep.  267,  39  S.  E.  400. 

Idaho.  Tatum  v.  Coast  Lumber  Co., 
16  Ida.  471,  23  L.  R.  A.  (N.S.)  1109, 
101  Pac.  057. 

Illinois.  Bonney  v.  Stoughton,  122 
HI.  536,  13  N.  E.  833;  Steinmeyer  v. 
6chroeppel,  226  111.  9,  117  Am.  St.  Rep. 
224,  10  L.  R.  A.  (N.S.)  114,  80  N.  E. 
564. 

Indiana.  Miller  v.  Powers,  119  Ind. 
79,  4  L.  R.  A.  483,  21  N.  E.  455. 

Minnesota.  C.  H.  Young  Co.  v. 
Springer,  113  Minn.  382,  129  N.  W.  773. 

New  Jersey.  Atkinson  v.  Farrington 
Co.  (N.  J.  Eq.),  28  Atl.  315;  Haggerty 
v.  McCanna,  25  N.  J.  Eq.  48;  Voorhis 
v.  Murphy,  26  N.  J.  Eq.  435. 

Oregon.  Foster  v.  Schmeer,  15  Or. 
363,  15  Pac.  626. 

South  Carolina.  Coates  v.  Early,  46 
S.  Car.  220,  24  S.  E.  305. 

Tennessee.  Pearce  v.  Suggs,  85  Tenn. 
724,  4  S.  W.  526. 

Vermont.  McPaniels  v.  Bank,  29  Vt. 
230,  70  Am.  Dec.  406. 


Virginia.  Persinger  v.  Chapman,  93 
Va.  349,  25  S.  E.  5. 

Wisconsin.  Grant  Marble  Co.  v. 
Abbot,  142  Wis.  279,  124  N.  W.  264. 
0  "If  the  law  were  otherwise,  contracts, 
instead  of  being  binding,  would  be  as 
unstable  as  water  and  not  worth  the 
paper  on  which  they  are  written." 
Bridges  v.  Robinson,  2  Tenn.  Ch.  720, 
724  [quoted  in  Pearce  v.  Suggs,  85 
Tenn.  724,  4  S.  W.  526]. 

"There  was  a  mistake  of  fact,  on  a 
collateral*  point,. and  this  fact  was  un- 
known to  both  parties,  and  the  sources 
of  information  were  open  alike  to  both. 
It  is  well  settled  that  this  will  not 
afford  ground  for  the  rescission  of  the 
contract":  Sample  v.  Bridgeforth,  72 
Miss.  293,  296,  16  So.  876  [citing  Wise 
v.  Brooks,  69  Miss.  891,  13  So.  836; 
Hall  v.  Thompson,  1  S.  &  M.  443; 
Ayers  v.  Mitchell,  3  S.  &  M.  683], 

*Iverson  v.  Wilburn,  65  Ga.  103. 

3  Grymes  v.  Sanders,  93  U.  S.  55,  23 
L.  ed.  798. 

4  Bonney  v.  Stoughton,  122  111.  536, 
13  N.  E.  833;  Pearce  v.  Suggs,  85  Tenn. 
724,  4  S.  W.  526. 

BMcDaniels  v.  Bank,  29  Vt.  230,  70 
Am.  Dec.  406. 
6  See  §269. 
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computing  the  prices  of  the  different  articles  included  in  the  list.7 
If  one  who  owns  timber  agrees  to  sell  "all  our  right,  title  and 
interest  in  and  toM  such  timber,  the  fact  that  both  parties  believed 
that  the  interest  is  greater  than  in  fact  it  is,  is  not  ground  for 
avoiding  the  contract  if  the  purchaser  had  deeds  in  his  possession 
from  which  he  could  have  ascertained  the  true  facts.8 

When  this  rule  is  invoked,  the  facts  usually  show  that  the  party 
alleging  mistake  either  knew  the  facts  before  entering  into  the 
contract,9  or  that  the  mistake  was  really  one  of  law,10  or  as  to  a 
matter  of  inducement,11  or  that  the  mistake  was  as  to  the  contents 
of  a  written  contract,12  or  that  he  entered  into  the  contract  in  con- 
scious ignorance  of  the  facts,13  or  that  the  mistake  was  as  to  an 
immaterial  matter,14  or  that  the  evidence  failed  to  prove  mistake,18 
and  such  cases  do  not,  therefore,  rest  solely  on  the  ground  of  neg- 
ligence. Thus  where  A,  the  holder  of  the  first  mortgage,  believes 
that  B,  the  holder  of  the  second  mortgage,  has  abandoned  his  rights 
under  his  mortgage,  and  A  accordingly  takes  security  for  his  debt 
which  is  subsequent  to  B's  mortgage  and  cancels  his  first  mortgage, 
without  making  any  inquiry  as  to  B's  having  abandoned  his  sec- 
ond mortgage,  he  can  not  have  the  cancellation  of  his  first  mort- 
gage set  aside.16  On  the  other  hand,  many  courts  allow  relief  for 
mistake  in  an  essential  element,  even  if  the  party  seeking  relief 
might  with  diligence  have  discovered  the"  truth;17  as  where  the 
vendee  settled  for  milk  sold  and  delivered  to  him,  on  the  erroneous 
assumption  that  the  cans  in  which  it  was  shipped  each  contained 
eight  gallons.18    So  where  A,  a  warehouseman,  was  unable  to  find 


JTatum  v.  Coast  Lumber  Co.,  16  Ida. 
471,  2S  L.  R.  A.  (N.S.)  1109,  101  Pac. 
957.  (The  mistake  in-  this  case  con- 
sisted in  the  failure  to  make  a  proper 
addition  of  the  column  of  figures.) 

I  Exchange  Bank  v.  Williams,  120  La. 
901,  45  So.  935. 

•  Phipps  v.  The  Nicanor,  44  Fed.  504; 
Pope  v.  Hoopes,  90  Fed.  451,  33  C.  C. 
A.  595. 

MBonney  v.  Stoughton,  122  111.  536, 
13  N.  E.  833;  Haggerty  v.  McCanna, 
25  N.  J.  Eq.  48;  McDaniels  v.  Bank, 
29  Vt.  230,  TO  Am.  Dec.  406. 

II  Sample  v.  Bridgforth,  72  Miss.  293, 
16  So.  876. 

« Barker  v.  Ry.,  65  Fed.  460;  Miller 


v.  Powers,  119  Tnd.  79,  4  L.  R.  A.  483, 
21  N.  E.  455;  Voorhis  v.  Murphy,  26 
N.  J.  Eq.  435. 

13Woodside  v.  Lippold,  113  Ga.  877, 
84  Am.  St.  Rep.  267,  39  S.  E.  400; 
McDaniels  v.  Bank,  29  Vt.  230,  70  Am. 
Dec.  406;  Persinger  v.  Chapman,  93  Va. 
349,  25  S.  E.  5. 

14Grymes  v.  Sanders,  93  U.  S.  55,  23 
L.  ed.  798. 

15  Atkinson  v.  Farrington  (N.  J.  Eq.), 
28  Atl.  315. 

HWoodside  v.  Lippold,  113  Ga.  877, 
84  Am.  St.  Rep.  267,  39  S.  E.  400. 

"  Devine  v.  Edwards,  101  111.  138. 

ISDevine  v.  Edwards,  101  111.  138; 
same  case,  87  HI.  177. 


§  275  Page  on  Contracts  422 

property  stored  with  him  by  B,  and  after  full  opportunity  for  in- 
vestigation, A  came  to  the  conclusion  that  the  property  had  been 
stolen,  and  gave  B  his  check  therefor,  it  was  held  that  he  could  stop 
payment  of  Ihe  check  on  finding  the  property  soon  after  the  check 
was  given.19  The  effect  of  negligence  in  omitting  to  learn  the  terms 
of  a  written  contract  has  been  discussed  elsewhere.20  Since  mistake 
in  inducement  is  not  a  ground  for  relief,21  the  question  of  the  negli- 
gence of  the  party  seeking  relief  is  necessarily  immaterial. 

In  some  jurisdictions  in  which  relief  is  given,  emphasis  is  laid 
upon  the  fact  that  the  offeror  has  not  been  negligent  in  making  the 
mistake  for  which  he  seeks  relief;  and  also  upon  the  fact  that  the 
adversary  party  has  not  so  acted  in  reliance  upon  the  offer  that  he 
will  be  prejudiced  by  rescission,  except  insofar  as  his  hopes  and 
expectations  are  disappointed.  -  If  the  offeror  has,  without  negli- 
gence, made  a  mistake  in  computation  and  has  thus  made  an  offer 
which  he  would  not  have  made  if  he  had  known  the  facts,  and  if 
he  has  given  notice  of  such  mistake  promptly,  before  the  adversary 
party  has  altered  his  position,  it  has  been  held  that  he  may  have 
relief  in  equity.22  The  fact  that  the  offeror  is  sick  and  nervous  and 
that  the  work  of  addition  in  which  the  mistake  is  made  is  on  that 
account  done  in  haste  by  his  bookkeeper,21  or  that  the  offeree,  who 
accepts,  is  unable  to  read  without  his  eyeglasses  and  that  in  the 
haste  of  the  transaction  he  does  not  stop  to  put  them  on,24  has  been 
held  to  show  that  the  party  who  made  the  mistake  was  not,  as  a 
matter  of  law,  so  negligent  that  relief  should  be  denied  to  him.  If 
the  offeror  has  omitted  an  item  and  has  thus  made  a  mistake  in  his 
bid,  a  finding  that  he  is  free  from  negligence  has  been  upheld  with- 
out, apparently,  any  further  explanation.21 

It  is  often  difficult  to  determine  from  the  language  used  by  the 
courts  whether  refusal  to  rescind  for  mistake  is  imposed  as  a 
penalty  for  negligence;  or  whether  they  are  attempting  to  impose 
the  loss  upon  the  party  through  whose  fault  the  loss  occurred, 
"Where  no  loss  has  as  yet  occurred,  contractual  liability  can  be  en- 
forced against  the  party  who  made  the  mistake  only  on  the  theory 

M  State  Savings   Bank   v.  Buhl,   129  Jones,  —  N.  J.  Eq.  — ,  87  At!.  649. 

Mich.  193,  56  L.  R.  A.  944,  88  N.  W.  471.  »  Barlow  v.  Jones,  —  N.  J.  Eq.  — ,  87 

»See  §271.  Atl.  649. 

M  See  §  384.  24  Werner  v.  Rawson,  89  Ga.  619,  15 

MBromagin  v.  Bloomington,  234  HI.  S.  E.  813. 

114,  84  N.  E.  700;  St.  Nicholas  Church  »St.  Nicholas  Church  v.  Kropp,  135 

v.    Kropp,    135    Minn.    115,   L.    R.    A.  Minn.    115,  L.   R.  A.   1917D,   741,    160 

1917D,  741,  160  N.  W.  500;   Barlow  v.  N.  W.  500. 
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that  it  is  a  penalty  for  his  negligence;  or  on  the  theory  that  the 
outward  acts  of  the  parties  determine  their  liability  and  not  their 
real  intent. 

§  276.  Ratification  and  laches.  A  contract  entered  into  under 
mistake  as  to  an  essential  element  is,  properly  speaking,  void.  At 
the  same  time  courts  sometimes  speak  of  ratifying  it.  Strictly 
speaking,  this  is  a  contradiction  in  terms,  as  a  void  contract  is  not 
subject  to  ratification.  What  is  meant  by  ratification  is  that  the 
original  transaction  may  be  treated  as  at  least  an  offer  to  the  party 
affected  by  the  mistake,  which  may  be  accepted  by  him  if  not  with- 
drawn by  the  adversary  party,  and  his  acquiescence  therein  with 
full  knowledge  of  the  facts  is  such  acceptance.1  It  has  been  held 
that  if  the  contract  is  a  nullity  because  of  mistake  as  to  the  identity 
of  the  adversary  party,  acquiescence  in  a  contract  fully  executed 
for  an  unreasonable  time,  with  full  knowledge  of  the  facts  will 
prevent  the  party,  who  is  induced  to  enter  into  such  contract  by 
such  mistake,  from  obtaining  relief.2  Thus  making  use,  after  notice 
of  mistake,  of  goods  furnished  under  such  mistake  makes  the  party 
so  using  them  liable  therefor.3  This  principle  seems  to  treat  such 
a  contract  as  voidable  rather  than  absolutely  void ;  and  as  governed 
by  the  principles  which  apply  to  fraud  as  a  matter  of  inducement 
rather  than  by  the  principles  which  apply  to  fraud  or  mistake  as 
to  an  essential  element  of  the  contract.  Where  grantee  accepted  a 
deed  under  mistake  as  to  the  identity  of  the  realty  conveyed,  and 
after  learning  of  such  mistake,  he  retains  such  realty  until  the 
price  of  the  realty  goes  down,  he  can  not  then  avoid  the  convey- 
ance.1 Where  a  mistake  in  the  inducement  is  not  ground  for  avoid- 
ing a  contract,  ratification  is,  of  course,  not  necessary.1  Mistake  in 
the  expression  is  said  to  be  cured  by  subsequent  ratification.0 
Strictly  speaking,  this  means  that  the  parties  may  by  acquiescence 
substitute  the  contract,  as  written,  for  their  original  contract.  Thus 


1  Phelps  v.  Pratt,  225  111.  85,  0  L.  R. 
A.  (N.S.)  945,  80  N.  E.  69;  Anderson 
▼.  Anderson,  251  111.  415,  96  N.  E  265; 
Taylor  Iron  &  Steel  Co.  ▼.  Nichols 
(N.  J.  Eq.),  65  Atl.  695;  Simmons  v. 
Palmer,  93  Va.  389,  25  S.  E.  6. 

IMareh  y.  Whitmore,  88  U.  S.  (21 
WaH.)  178,  22  L.  ed.  482;  Barnes  y. 
Shoemaker,  112  Ind.  512,  14  N.  E.  367; 
Randolph  Iron  Co.  v.  Elliott,  34  N.  J. 
L.  184. 


•  Barnes  v.  Shoemaker,  112  Ind.  512, 
14  N.  E.  367;  Randolph  Iron  Co.  v. 
Elliott,  34  N.  J.  L.  184. 

4  Simmons  v.  Palmer,  93  Va.  389,  25 
S.  E.  6. 

•  See  §384. 

•  New  York,  etc.,  Ins.  Co.  v.  Mo- 
Master,  87  Fed.  63,  30  C.  C.  A.  532; 
Dotterer  v.  Freeman,  88  Ga.  479,  14  S. 
E.  863.  See  also,  Hobe  Lumber  Co.  v. 
McGrath,  102  Minn.  66,  112  N.  W.  1053. 
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where  a  note  lias  been  renewed  several  times,  a  deed  intended  as 
a  mortgage  can  not  be  avoided  because  given  to  the  president  of 
the  bank  instead  of  to  the  bank.7  An  employe  who  continues  to 
work  under  a  contract  after  he  discovers  that  its  terms  have  been 
misstated  to  him,  can  not  have  rescission.1  One  who  is  induced  to 
sign  a  release  by  fraud  ratifies  such  release  by  accepting  the 
money  paid  thereunder  with  full  knowledge  of  the  facts.1  So  ac- 
cepting an  insurance  policy  waives  mistake  as  to  its  date.10  Where 
mistake  exists  of  a  type  to  justify  rescission,  the  party  seeking 
rescission  may  have  it  if  he  seeks  it  promptly  on  discovering  the 
mistake ; n  while  if  he  delays  unreasonably,12  and  the  adversary 
party  changes  his  position  so  that  he  can  not  be  placed  in  statu 
quo,13  rescission  will  be  denied.14  An  alteration  in  position  not 
affecting  substantial  rights  does  not  of  itself  prevent  rescission. 
Thus  where  a  vendee  of  state  school  lands  paid  no  interest  to  the 
state,  but  the  state  did  not  attempt  to  forfeit  such  lands  therefor, 
rescission  of  a  conveyance  of  such  lands  was  allowed.11  Delay  in 
prompt  action  may  be  excused  by  the  fact  that  the  character  and 
magnitude  of  the  mistake  is  discovered  only  as  performance  pro- 
gresses.16 If  the  party  against  whom  rescission  is  sought  knew  of 
the  adversary  party's  mistake  and  took  advantage  of  it,  rescission 
may  be  had  against  him  even  where  he  can  not  be  placed  in  statu 


T  Dotterer  v.  Freeman,  88  Ga.  479,  14 
6.  E.  863. 

•  Taylor  Iron  &  Steel  Co.  v.  Nichols 
(N.  J.  Eq.),  65  Atl.  695. 

•  Maki  v.  St.  Luke's  Hospital  Asso- 
ciation, 122  Minn.  444,  142  N.  W.  705. 

10  New  York,  etc.,  Ins.  Co.,  v.  Mc- 
Master,  87  Fed.  63,  30  C.  C.  A.  532. 

11  Sweeney  v.  Water  Supply  Co.,  121 
Ala.  454,  25  So.  575 ;  Werner  v.  Rawson, 
89  Ga.  619,  15  S.  E.  813. 

«  Murphy  v.  Bank,  95  la.  325,  63  N. 
W.  702. 

13  Connecticut,  etc.,  Ins.  Co.  v.  Stew- 
art, 95  Ind.  568;  Truesdale  v.  Sidle,  65 
Minn.  315,  67  N.  W.  1004. 

14  "Where  a  party  desires  to  rescind 
upon  the  ground  of  mistake  or  fraud, 
he  must,  upon  the  discovery  of  the 
facts,  at  once  announce  a  is  purpose  and 
adhere  to  it.  If  he  be  silent  and  con- 
tinue to  treat  the  property  as  his  own, 


he  will  be  held  to  have  waived  the  ob- 
jection, and  will  be  conclusively  bound 
by  the  contract,  as  if  the  mistake  or 
fraud  had  not  occurred.  He  is  not 
permitted  to  play  fast  and  loose. 
Delay  and  vacillation  are  fatal  to  the 
right  which  had  before  subsisted": 
Grymes  v.  Sanders,  93  U.  S.  55,  62,  23 
L.  ed.  798. 

WCulbertson  v.  Blanchard,  79  Tex. 
486,  15  S.  W.  700. 

«"The  bill1  is  brought  after  full  per- 
formance to  the  satisfaction  of  the 
city,  and  upon  their  own  showing  the 
plaintiffs  seemingly  must  have  dis- 
covered during  the  progress  of  the  work 
the  alleged  discrepancies  between  the 
requirements  as  understood  by  them 
and  the  construction  of  the  contract 
asserted  by  the  city,  hereafter  re- 
ferred to  as  the  defendant.  The  contract 
of  course  could  not  be   concurrently 
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quo.17  Thus,  A  was  executor  of  X's  will,  and  in  payment  of  a 
legacy  given  by  X  to  Y,  A  sent  a  check  to  Y's  address.  Unknown 
to  A,  Y  had  died  before  X,  and  the  legacy  had  lapsed.  B,  Y's  ad- 
ministrator, indorsed  the  check  and  paid  the  proceeds  to  Y's  next 
of  kin.  A  was  allowed  to  recover  from  B.11  But  no  valid  waiver 
or  ratification  can  be  made  unless  it  is  shown  that  the  party  alleged 
to  have  ratified  was  then  aware  of  the  mistake.19  If  the  party  who 
seeks  to  avoid  the  transaction  has  parted  with  what  he  has  received 
under  it  before  he  discovers  the  mistake,  his  failure  to  restore  it 
does  not  amount  to  ratification.20 


§  277.  Nature  of  relief.  If  mistake  is  operative  at  law  it  pre- 
vents the  formation  of  a  contract.1 

In  granting  rescission  on  the  ground  of  mistake,  equity  pro- 
ceeds upon  the  theory  that  there  is  a  contract,  but  that  equity  may 
give  relief  against  the  enforcement  of  such  contract  if  it  would  be 
unequitable  to  permit  its  enforcement;  and  not  upon  the  theory 
that  the  parties,  by  reason  of  such  mistake  did  not  enter  into  a 
contract2  The  fact  that  a  judgment  at  law  has  been  rendered  be- 
tween the  parties  on  the  theory  that  a  contract  is  valid,  does  not 
prevent  relief  in  equity  on  the  ground  of  mistake.1  If  the  instru- 
ment is  under  seal  in  a  jurisdiction  in  which  a  seal  has  its  common- 
law  effect,  it  can  not  be  avoided  at  law  for  mistake,  but  a  suit  in 
equity  for  rescission  is  necessary.4 


valid  and  voidable.  If  upon  being 
aware  of  the  alleged  fraud  they  chose 
to  go  on,  their  conduct  would  justify 
the  defendant's  contention  that  they 
affirmed  the  validity  of  the  contract: 
Plympton  v.  Dunn,  148  Mass.  523;  Ginn 
v.  Almy,  212  Mass.  486,  493.  But 
under  •  the  explanatory  and  charging 
allegations,  that  because  of  their  grad- 
ual development  they  did  not  realize 
and  appreciate  the  importance  and 
effect  of  the  differences  or  changes  un- 
til after  the  work  had  been  done  and 
the  final  measurements  ascertained,  we 
sharl  consider  the  grounds  upon  which 
they  rely  for  rescission  in  the  order 
stated  in  the  bill,  even  if  in  view  of 
all  the  alternative  and  qualifying 
allegations  it  seems  doubtful  whether 
actual  fraud  has  been  charged";  Win- 


ston v.  Pittsfleld,  221  Mass.  356,  108 
N.  E.  1038. 

17  Phetteplace  v.  Bucklin,  18  R.  I.  297, 
27  Atl.  211. 

« Phetteplace  v.  Bucklin,  18  R.  I. 
297,  27  Atl.  211. 

19  Williams  v.  Hamilton,  104  la.  423, 
65  Am.  St.  Rep.  475,  73  N.  W.  1029; 
Althoff  v.  Torrison,  140  Minn.  8,  167 
N.  W.  119. 

20  Althoff  v.  Torrison,  140  Minn.  8, 
167  N.  W.  119. 

1  See  §§  251  et  seq. 

2  Welch  Pub.  Co.  v.  Johnson  Realty 
Co.,  78  W.  Va.  350,  L.  R.  A.  1917A, 
200,  89  S.  E.  707. 

3  Scott  v.  Hall,  58  N.  J.  Eq.  42,  43 
Atl.  50. 

tMdsaac  v.  McMurr-ay,  77  N.  H. 
466,  L.  R.  A.  1M6B,  769,  93  Atl.  115. 
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§  278.  Bights  arising  on  performance.  Upon  rescission  for  mis- 
take the  party  who  has  performed  in  part  may  recover  the  value 
of  his  performance.1  If  the  parties  believe  that  they  have  entered 
into  a  contract,  but  by  reason  of  mistake  no  valid  contract  exists, 
one  who  has  furnished  property  or  services  under  such  contract 
may  recover  a  reasonable  compensation  therefor  if  the  specific 
property  can  not  be  returned  to  him  in  specie.2 

1  Long  v.  Inhabitants  of  Athol,  196  2  Peerless      Glass     Co.     v.     Pacific 

Mass.  497,  17  L.  R.  A.  (N.S.)  96,  82  Crockery  &  Tinware  Co.,  121  Cal.  641, 
N.  £.  665;  Lee  v.  Laprade,  106  Va.  594,  54  Pac.  101;  Long  v.  Inhabitants  of 
117  Am.  St.  Rep.  1021,  56  S.  £.  719.  Athol,  196  Mass.  497,  17  L.  R.  A.  (NJ3.) 

96,  82  N.  E.  665. 
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Non-Disclosure  as  to  Essential  Element  of 

Contract 

§  279.  Effect  of  non-disclosure. 

§  280.  Advantage  taken  of  known  mistake. 

§  279.  Effect  of  non-disclosure.  If  A  is  mistaken  as  to  an  essen- 
tial element  of  a  contract,  and  B,  the  adversary  party,  knows  of 
such  mistake  and  does  not  correct  it,  no  contract  exists.1  If  the 
vendor  believes  .that  his  estate  in  certain  realty  is  less  than  it  is  in 
fact,  and  the  vendee  knows  of  vendor's  mistake,  equity  will  re- 
scind a  contract  which  the  vendor  has  entered  into  with  the  vendee 
if  the  vendee  has  not  informed  vendor  of  such  mistake.2  So  if  A, 
an  insurance  company,  pays  a  claim  to  B,  the  insured,  for  the  loss 
of  B's  property  by  reason  of  the  negligence  of  X,  a  railway  com- 
pany, and  B  does  not  disclose  to  A  that  he  has  settled  with  X, 
thereby  defeating  A's  right  of  subrogation,  A  can  recover  the  pay- 
ment.3 So  if  tenants  who  are  to  pay  a  less  rent  than  the  regular 
rate  if  a  lower  rate  is  charged  for  the  adjoining  premises,  pay  the 
regular  rate  because  the  lessor  does  not  disclose  that  he  has  made 
a  reduction  in  the  rent  of  such  adjoining  premises,  they  may  re- 
cover such  excess.4  Examples  of  such  non-disclosure  have  been 
given  under  mistake.5  Non-disclosure  of  this  type  is  a  peculiar 
form  of  mistake.  It  differs  from  pure  mistake  chiefly  in  this:  that 
while  in  pure  mistake  no  relief  can  be  given  ordinarily  where  one 
party  has  by  mistake  expressed  his  intention  in  terms  differing 
from  those  intended ;  •  a  different  rule  applies  where  the  adversary 
party  knew  of  such  mistake  and  did  not  disclose  it. 

1  Corson  v.  Benson,   86  Cal.  433,  25  *  Chickasaw,  etc.,  Ins.  Co.  v.  Weller, 
Pac.  7;  Wilson  v.  Moriarty,  88  Cal.  207,      98  la.  731,  68  N.  W.  443. 

26  Pac.  85;  Chickasaw,  etc.,  Ins.  Co.  v.  4  Corson   v.  Beraon,  86  Cal.  433,  25 

Weller,    98    la.    731,   68   N.    W.    443;  Pac.  7. 

Manter  v.  Truesdale,  57  Mo.  App.  435.  'See  §§  251  et  seq. 

2  McCormick  v.  Miller,   102  111.  208,  I  See  |g  266  et  seq. 
40  Am.  Rep.  577;  Mason  v.  Pelletier,  82 

N.  Car.  40. 
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§280.  Advantage  taken  of  known  mistake.  If  the  offeree 
knows  that  the  terms  of  the  offer  do  not  express  the  real  intention 
of  the  offeror,  and  the  offeree  seeks  to  take  advantage  of  such  mis- 
take by  accepting  the  offer,  the  offeree  can  not  bind  the  offeror  by 
accepting  such  contract.1  If  a  telegram,  as  transmitted,  shows  on 
its  face  that  some  error  has  been  made,  the  offeree  can  not  accept 
and  bind  the  offeror ;  nor  can  he  hold  the  telegraph  company  liable.2 
Thus  an  offer  by  telegraph  as  received  was  so  worded  as  to  imply 
that  the  price  of  certain  oranges  was  one  dollar  and  sixty  cents; 
but  the  party  receiving  it  knew  that  it  meant  two  dollars  and  sixty 
cents.  It  was  held  that  he  could  not  accept  such  offer  and  bind 
the  sender;  and  that  accordingly  if  the  sender  accepted  the  price 
of  one  dollar  and  sixty  cents  he  could  not  throw  the  loss  on  the 
telegraph  company.3  A  offered  to  sell  bolting  cloth  to  B  at "  five  cents 

* 

a  yard  that  (another  vendor)  would  charge  you."  The  word  "less" 
was  omitted,  and  "that"  was  written  in  place  of  "than."  B  knew 
that  such  mistake  had  been  made,  but  tried  to  bind  A,  by  accepting 
the  offer,  to  sell  the  cloth  at  five  cents  a  yard.  It  was  held  that  no 
binding  contract  existed.4  If  by  mistake  a  bid  is  offered  and  the 
offeree  knows  that  a  mistake  has  been  made,  he  can  not  bind  the 
bidder  by  acceptance  of  such  bid.8    A  made  a  written  offer  to  a 


1  United  States.  Moffett,  etc.,  Co.  v. 
Rochester,  178  U.  S.  373,  44  L.  ed. 
1106  [reversing  91  Fed.  28,  33  C.  G. 
A.  310;   which  reversed,  82  Fed.  255]. 

Arkansas.  Irwin  v.  Nichols,  87  Ark. 
97,  112  S.  W.  209. 

California.  Germain  Fruit  Co.  v. 
Telegraph  Co.,  137  Cal.  598,  59  L.  R. 
A.  575,  70  Pac.  658;  Harding  v.  Robin- 
son, 175  Cal.  534,  166  Pac.  808. 

District  of  Colombia.  Cunningham 
Mfg.  Co.  v.  Rotograph  Co.,  30  D.  C. 
App.  524,  15  L.  R.  A.  (N.S.)  368. 

Georgia.  Singer  v.  Match  Co.,  117 
Ga.  86,  43  S.  E.  755. 

Indiana.  Mummenhoff  v.  Randall,  19 
Ind.  App.  44,  49  N.  E.  40. 

Iowa.  Hill  v.  Victora,  180  la.  417, 161 
N.  W.  72. 

Kentucky.  Mercer  v.  Hickman- 
Ebbert  Co.  (Ky.),  32  Ky.  Law  Rep.  230, 
105  S.  W.  441. 

Maine.  Hudson  Structural  Steel  Co. 
v.  Smith  &  Rumery  Co.,  110  Me.  123,  43 
L.  R.  A.   (NJ3.)   654,  85  Atl.  384. 


Minnesota.  Tyra  v.  Cheney,  129 
Minn.  428,  152  N.  W.  835;  Johnson  v. 
Otaen,  134  Minn.  53,  158  N.  W.  805. 

New  York.  Smith  v.  Mackin,  4  Lans. 
(N.  Y.)  41. 

Ohio.  Butler  v.  Moses,  43  O.  S.  166, 
1  N.  E.  316.  (Where,  by  a  clerical  mis* 
take  of  a  stenographer,  an  offer  of  pota- 
toes was  made  at  35  instead  of  55.) 

Wisconsin.  Harran  v.  Foley,  62  Wis. 
584,  22  N.  W.  837.  See  also,  First 
National  Bank  v.  Hayes,  64  O.  S.  100, 
59  N.  E.  893. 

2  Germain  Fruit  Co.  v.  Telegraph  Co., 
137  Cal.  598,  59  L.  R.  A.  575,  70  Pac 
658;  Manly  Mfg.  Co.  v.  Telegraph  Co, 
105  Ga.  235,  31  S.  E.  156. 

•  Germain  Fruit  Co.  v.  Telegraph  Co, 
137  Cal.  598,  59  L.  R.  A.  575,  70  Pac 
658. 

4  Butler  v.  Moses,  43  O.  6. 166, 1N.B. 
316. 

I  Moffett,  Hodgkins  &  Clarke  Co.  v. 
Rochester,  178  U.  S.  373,  44  L.  ed.  1108; 
Tyra  v.  Cheney,  129  Minn,  428,  152  N. 
W.  836. 
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city  to  construct  a  public  work.  By  a  clerical  mistake  of  A's  engi- 
neer, certain  items  were  bid  at  too  low  a  price,  in  one  instance  the 
bid  being  one  dollar  and  fifty  cents  a  cubic  yard  for  work  fairl/ 
worth  fifteen  dollars  a  cubic  yard,  which  was  the  bid  intended.  The 
city  knew  of  such  mistake,  and  attempted  to  accept  the  offer  as 
written.  Before  such  acceptance,  A  notified  the  city  of  the  mistake 
and  demanded  that  the  bid  be  corrected,  or  that  it  be  withdrawn. 
It  was  held  that  no  contract  was  created  by  such  attempted  accept- 
ance.1 One  who  enters  into  a  contract  to  furnish  material  for  a 
building  which  the  adversary  party  has  agreed  to  construct,  know- 
ing that  the  architect  has  changed  certain  specifications  which  he 
has  authority  to  change,  and  that  the  adversary  party  is  ignorant 
of  such  change,  can  not  enforce  such  contract,  especially  if  the 
adversary  party  repudiates  liability  thereunder  before  such  con- 
tract has  been  performed.7  If  the  contractor  understands  that  the 
specifications  call  for  roofing  material  for  one  building  only,  and 
the  owner  of  the  building  knows  that  other  contractors  have  made 
a  similar  mistake  and  that  the  contractor's  bid  is  for  many  hundred 
dollars  less  than  the  cost  of  material  for  the  two  buildings,  such 
mistake  avoids  the  contract,  and  the  contractor  may  recover  a 
reasonable  compensation  for  sucji  material  and  work.8  If  A  and  B 
make  a  compromise  which  A  enters  into  because  he  has  forgotten 
a  certain  item,  and  B  knows  and  takes  advantage  of  such  mistake, 
such  contract  of  compromise  may  be  set  aside,  but  A  can  not  have 
the  amount  of  such  forgotten  item  added  to  the  amount  fixed  by 
such  contract.9  If  A  intends  to  offer  to  B  one  dollar  per  one  thou- 
sand feet  for  cutting  timber,  but  by  a  clerical  mistake  the  written 
contract  fixes  the  compensation  at  ten  dollars  per  thousand,  and  B 
knows  of  such  mistake,  B  can  not  recover  more  than  the  contract 
price  after  performance.10  If  A  makes  an  offer  for  one  hundred 
sixty  dollars,  intending  to  make  it  for  two  hundred  sixty  dollars, 
and  B  accepts,  knowing  of  A's  mistake  or  having  reason  to  know 
thereof,  no  contract  exists ;  and  A  may  replevin  from  B  the  prop- 

•  Moffett,  Hodgkins  &  Clarke  Co.  v.      &  Rumery  Co.,  110  Me.  123,  43  L.  R.  A. 
Rochester,  178  U.  S.  373,  44  L.  ed.  1108       (N.S.)  654,  85  Atl.  384. 

[reversing  91  Fed.  28,  33  C.  C.  A.  319;  •Armour  v.  Renaker,  202  Fed.  901, 

which  reversed,  82  Fed.  255].  121  C.  C.  A.  259  [affirming  Armour  v. 

7  Johnson  v.  Olsen,  134  Minn.  53,  158  Renaker,  191  Fed.  481. 

N.  W.  805.  10  Mercer    v.    Hichman-Ebbert    Co. 

•  Hudson  Structural  Steel  Co.  v.  Smith  (Ky.),  105  S.  W.  441. 
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erty  delivered  under  such  contract  of  sale.11  If  A  made  an  oral 
offer  to  B  for  four  thousand  dollars  and  subsequently  submitted  a 
written  proposition  in  which  by  mistake  the  price  was  fixed  by  mis- 
take at  about  three  thousand  dollars,  and  B  accepted,  knowing  of 
such  mistake,  no  contract  exists.12  If  A  has  entered  into  a  contract 
with  B's  parents  for  the  purchase  of  their  land,  knowing  that  such 
contract  is  unenforceable  because  the  written  memorandum  thereof 
is  incomplete,  and  A  takes  advantage  of  B's  belief  that  such  con- 
tract is  valid,  and  enters  into  a  contract  with  B  in  consideration  of 
waiving  his  rights  under  such  contract  against  B's  parents,  B  may 
avoid  such  contract.19  If  A  knows  that  B  enters  into  a  contract  by 
which  he  agrees  to  sell  land  to  A,  believing  that  he  will  secure  an 
option  from  A  on  an  adjoining  tract  of  land,  when  A  knows,  in 
fact,  that  B  will  not  be  able  to  secure  such  option,  B  may  avoid 
such  contract.14  If  an  agent  of  a  life  insurance  company  inserts 
the  figures  "1000"  in  a  blank  left  for  the  guaranteed  cash  value 
of  the  policy,  when  it  was  intended  to  insert  the  figures  "408," 
and  the  insured  knows  that  the  amount  inserted  is  unusually  large, 
he  can  not  take  advantage  of  such  mistake,  especially  if  he  is 
advised  of  such  mistake  about  four  years  after  the  policy  is  issued 
and  if  he  continues  payment  of  premiums  after  receiving  such 
notice.10  If  the  owner  of  a  vessel  effects  insurance  thereon  after  it 
is  lost,  knowing  of  such  loss,  the  insurance  company  is  not  bound 
by  such  contract.18 

Even  after  performance,  the  party  making  such  mistake  is  not 
bound  by  the  contract,  but  may  recover  a  reasonable  compensa- 
tion.17 If  A  makes  an  oral  offer  and  subsequently  by  mistake  he 
makes  a  written  offer  at  a  lower  price,  which  written  offer  the 
adversary  party  accepts  with  the  knowledge  of  such  mistake,  it 
was  assumed  that  offeror  could  recover  a  reasonable  compensation.11 

The  same  principle  applies  if  the  offeror  knows  that  the  offeree 
misunderstands  the  terms  of  the  offer,  and  allows  the  offeree  to 

11  Harran  v.  Foley,  62  Wis.  584,  22  «  Gauntlett  v.  Sea  Ids.  Co.,  127  Mich. 

N.  W.  837.  504,  86  N.  W.  1047. 

ttTyra  v.  Cheney,  129  Minn.  428,  152  "Hudson    Structural    Steel   Co.    ▼. 

N.  W.  835.  Smith  &  Rumery  Co.,  110  Me.  123,  43 

W Tucker  v.  Denton  (Ky.),  15  L.  R.  A.  L.  R.  A.  (N.S.)  654,  85  Afl.  384;  Butler 

(NJS.)  289,  106  S.  W.  280.  v.  Moses,  43  O.  S.  166,  1  N.  E.  316. 

14  Rudisill  v.  Whitener,  146  N.  Car.  «  Tyra  v.  Cheney,  129  Minn.  428,  152 

403,  15  L.  R.  A.  (N.S.)  81,  59  S.  £.  995.  N.  W.  835.   (In  this  case  the  reasonable 

II  Buck  v.  Equitable  Life  Assurance  compensation  was  less  than  the  oral 

Society,  96  Wash.  683, 165  Pac  878.  bid;   but  the  buyer  did  not  complain 

thereof.) 
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accept  under  such  mistake.11  So  in  written  contracts,  if  by  fair 
construction,  the  intention  of  the  party  thus  misled  can  be  given 
effect,  such  effect  will  be  given  to  it.10 

The  offeror  may  hold  the  offeree  to  the  contract  in  the  sense  in 
which  the  offeree  knew  that  the  offeror  understood  it,  if  the  offeree 
has  induced  the  offeror  to  act  in  reliance  upon  the  contract.21  This 
result  is  sometimes  explained  on  the  theory  of  estoppel.22  But  if 
the  contract  is  in  writing  and  unambiguous,  the  parol  evidence 
rule  n  prevents  relief  from  being  given  to  the  party  misled,  unless 
circumstances  of  fraud  and  the  like  intervene. 

In  some  jurisdictions,  negligence  of  the  mistaken  party  has  a 
different  effect  in  non-disclosure  of  this  type  from  that  which  it 
has  in  pure  mistake.  If  A  is  mistaken  as  to  the  contents  of  a  writ- 
ten contract  through  failure  to  pay  attention  to  it  when  read,  and 
B  knows  of  A's  mistake,  A's  negligence  does  not  prevent  him  from 
obtaining  relief.24  If  a  check  is  made  out  "in  full,"  and  the  payee 
does  not  notice  such  provision,  the  maker  can  not  take  advantage 
of  his  oversight.2*  Where  differing  from  pure  mistake,  non-dis- 
closure of  this  type  has  legal  effects  like  fraud.28 

If  A,  who  has  made  an  offer  under  a  mistake  as  to  its  terms, 
contends  that  B  has  accepted  such  offer  with  knowledge  of  A's 
mistake,  A  has  the  burden  of  proof  and  must  prove  B's  knowledge 
by  clear  and  satisfactory  evidence.27  The  fact  that  the  bid  was 
very  low  and  another  bidder  misunderstood  the  specifications  was 
held  to  put  the  adversary  party,  who  was  himself  an  experienced 
contractor,  upon  inquiry;21  the  fact  that  the  grantee  prepares  a 


1t  Wilson  v.  Moriarty,  88  Cal.  207,  26 
Pac.  85;  Manter  v.  Truesdale,  57  Ma. 
App.  435. 

This  point  is  discussed  elsewhere. 
See  ch.  LXIIL 

20  See  ch.  LXITI  [see  also,  Goulding 
y.  Hammond,  49  Fed.  443]. 

21  Manley  v.  Saunders,  27  Mich.  347; 
Blankenship  v.  Decker,  34  Mont.  292,  85 
Pac.  1035;  Patterson  v.  First  National 
Bank,  78  Neb.  228,  110  N.  W.  721.  See 
ch.  LXTTT. 

22  Manley  v.  Saunders,  27  Mich.  347. 

23  See  ch.  LXIX. 

24  Wilson  v.  Moriarty,  88  Cal.  207,  26 
Pac  85. 

21  Williams  v.  Western  Travelers'  Ac- 


cident Assn.,  97  Neb.  352,  149  N.  W. 
822. 

2*  It  is  sometimes  called  fraud.  "The 
only  fraud  necessary  to  sustain  the 
judgment  is  such  as  may  be  inferred 
from  the  failure  of  the  defendant  to 
correct  the  mistake  of  the  plaintiff 
known  to  or  suspected  by  the  former": 
Wilson  v.  Moriarty,  88  Cal.  207,  212, 
26  Pac.  85. 

27  Grant  Marble  Co.  v.  Abbot,  142 
Wis.  279,  124  N.  W.  264. 

See  also,  Blankenship  v.  Decker,  31 
Mont.  292,  85  Pac.  1035. 

21  Hudson  Structural  Steel  Co.  v 
Smith  &  Rumery  Co.,  110  Me.  123,  43 
L.  R.  A.  (N.S.)  654,  85  AtL  384. 
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deed  which  does  not  except  from  the  covenant  of  warranty  an  out- 
standing lease,  and  that  the  grantor  executes  such  instrument  with- 
out reading  it,  does  not  show  that  the  grantee  took  an  advantage 
of  the  mistake  of  the  grantor.21 

The  rule  that  advantage  can  not  be  taken  of  a  known  mistake 
has  been  applied  to  cases  where  the  mistake  was  discovered  after 
the  contract  had  been  performed  by  delivering  the  goods  which 
were  sold  under  a  mistake  as  to  their  price,  if  the  adversary  party 
had  not  acted  in  reliance  upon  such  contract  other  than  by  accept- 
ing the  goods  and  by  placing  them  upon  his  shelves.10 

M  Weinhard     v.     Summerville,     46  30  Cunningham  Mfg.  Co.  y.  Rotograpk 

Wash.  127,  13  L.  R.  A.  (NJ3.)  1089,  89  Co.,  30  D.  C.  App.  524,  15  L.  R.  A- 
Pac.  490.  (N£.)  368. 
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VII.  RELIANCE 

§  321.  Reliance  on  false  statement. 

§  322.  Standard  for  determining  existence  of  fraud. 

§  323.  Continuing  representations. 

§  324.  Effect  of  action  other  than  that  intended. 

|  325.  Necessity  of  sole  reliance  on  false  statement. 

$  326.  Duty  of  making  further  investigation. 

f  327.  Investigation  held  necessary — Comparison  of  doctrines. 

S  328.  Right  to  rely  where  means  of  knowledge  not  equal. 

{  329.  Right  to  rely  where  parties  are  in  confidential  relations. 

|  330.  Effect  of  independent  investigation. 

$331.  Effect  of  partial  and  unsuccessful  investigation. 

|  332.  Effect  of  investigation  defeated  by  fraud. 

VIII.  DAMAGE 

{  333.  Damage  a  necessary  element  of  fraud. 
§  334.  Fraud  in  contract  invalid  in  any  event. 
§  335.  Meaning  of  "damage"   in  contract  law. 

IX.    PARTY  MAKING  FALSE  STATEMENT 

§  336.  By  whom  false  representation  can  be  made. 

f  337.  Fraud  of  agent  acting  for  his  principal. 

|  338.  Advantage  taken  of  false  statement  by  other  who  is  not  agent. 

X.    REMEDIES  FOR  FRAUD 

§  339.  Election  of  remedies  for  fraud. 

§  340.  Action  of  deceit. 

$341.  Effect  on  contract  of  fraud  in  the  inducement. 

|  342.  Informal  rescission  at  law — Recovery  of  value  of  performance. 

§  343.  Defense  to  executory  contract. 

§  344.  Compromise  or  release  obtained  by  fraud. 

§  345.  Formal  rescission  in  equity. 

$  346.  Rescission  of  contract  under  seal  for  fraud  in  the  inducement — Common 

law  and  equity. 
{  347.  Rescission  of  contract  under  seal  for  fraud  in  the  inducement — Statu* 

tory  provisions. 
§  348.  Rescission  in  equity  of  instrument  conveying  title  to  realty. 
§  349.  Rescission  in  equity  of  negotiable  instrument. 
§  350.  Rescission  in  equity  of  simple,  non-negotiable  instrument. 
§  351.  Evidence  of  fraud  in  suit  for  rescission. 
$  352.  Duty  to  place  adversary  party  in  statu  quo. 
S  353.  Partial  rescission  impossible. 
§  354.  Ratification — In  general. 

§  355.  What  amounts  to  ratification — Operative  acts. 
§  356.  Knowledge  of  facts. 
i  357.  Unequivocal  acta. 
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1 358.  Fair  opportunity  to  avoid. 

1 359.  Effect  of  ratification. 
§360.  Laches. 

1 361.  Equitable  relief  refused  to  party  equally  guilty. 


REPRESENTATIONS. 

§  281.  Fraud  in  the  inducement — False  representation.  Fraud 
in  the  inducement  exists  where  the  defrauded  party  understands 
the  identity  of  the  adversary  party,  the  consideration,  the  subject- 
matter,  and  the  terms  of  the  contract;  and  he  is  willing  to  enter 
into  the  contract  in  question;  but  his  willingness  so  to  enter  is 
caused  by  a  fraudulent  misrepresentation  of  the  adversary  party 
as  to  a  material  fact,  or  a  matter  of  quality  or  characteristic  which 
is  not  one  of  the  essential  elements  of  the  contract.1  What  amounts 
to  a  false  representation  is  a  question  which  in  part  involves  ele- 
ments which  are  discussed  elsewhere.2  Unless  a  false  representa- 
tion is  made  fraud  can  not  exist.3  If  the  quantity  of  a  cargo  is 
stated  truthfully  in  a  policy  of  insurance,  the  fact  that  it  is  under- 
stated in  the  bill  of  lading,  does  not  avoid  the  policy.4  Where 
there  is  no  false  representation,  "earnest  solicitation' '  can  not 
amount  to  fraud.1  The  mere  fact  that  a  contract  is  an  unwise  or  a 
foolish  one  does  not  establish  the  existence  of  fraud.8 

§  282.  Form  of  false  representations.  The  form  in  which  such 
representation  is  made  is  immaterial.1  It  may  consist  of  actual 
false  statements,2  of  statements  partly  true,  but  so  framed  as  to 
mislead,9  or  of  either  words  or  conduct  which  prevent  the  adver- 
sary party  from  discovering  the  truth.4  If  a  representation  is  made 
which  is  to  operate  as  a  continuing  representation,  it  amounts  to 


1  See  S  217.    See  also  ch.  VTT. 

*  For  non-disclosure,  see  ch.  XIV.  For 
concealment,  see  §  284.  For  what  facts 
or  opinions  may  be  the  subject  of  such 
representation,  see  §5  290  et  seq. 

*  State  Bank  v.  Gates,  114  la.  323, 
86  N.  W.  311. 

4  Granger  v.  Providence- Washington 
Ins.  Co.,  200  Fed.  730,  119  C.  C.  A.  174 
[reversing  decree,  192  Fed.  674]. 

•  Ross  v.  Webster,  63  Conn.  24,  26 
Atl.  476. 

•  Equitable,  etc.,  Go.  v.  Waring,  117 
Ga.  699,  97  Am.  St.  Rep.  177,  62  L.  R.  A. 
93,  44  S.  E.  320. 

1  United  States.    Twin  Lakes  Land  & 


Water  Co.  v.  Dohner,  242  Fed.  399,  155 
C.  C.  A.  175. 

Iowa.  Watson  v.  Brown,  113  la.  308, 
85  N.  W.  28. 

Maine.  Atlas  Shoe  Co.  v.  Bechard, 
102  Me.  197,  10  L.  R.  A.  (N.S.)  245,  60 
Atl.  390. 

Michigan.  Billig  v.  Goodrich,  199 
Mich.  423,  165  N.  W.  647. 

Virginia.  Herron  v.  Dibrell,  87  Va. 
289,  12  S.  E.  674. 

2  See  cases  cited  in  |{  290  et  seq. 

•  Twin  Lakes  Land  &  Water  Co.  v. 
Dohner,  242  Fed.  399,  155  C.  C.  A.  175. 
See  1 312. 

4  See  §284. 
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fraud  if  the  party  who  made  such  representation  does  not  disclose 
to  the  adversary  party  such  change  of  facts  as  cause  such  repre- 
sentation to  be  true  no  longer.8  Non-disclosure,  as  distinguished 
from  active  concealment,  is  discussed  subsequently.1 

§  283.  Fraud  committed  by  acts.  Fraud  may  be  committed  as 
well  by  acts  as  by  express  words.1  Many  of  the  cases  illustrating 
this  principle  are  also  examples  of  active  concealment.2  Any  con- 
duct intended  to  deceive  may  be  fraud  if  the  other  necessary  ele- 
ments are  present;  as  giving  a  check  on  a  bank  in  which  the 
drawer  has  no  funds;8  employing  a  "puffer"- at  an  auction;4  ad- 
vancing bids  at  an  auction  when  no  real  bids  are  made;8  bribing 
the  agent  of  the  adversary  party  through  whom  the  contract  is 
made ; 8  showing  a  prospective  vendee  a  map  on  which  the  property 
which  is  offered  for  sale  is  improperly  located;7  offering  forged 
notes  as  collateral  security,8  or  buying  goods  on  credit  when  the 
purchaser  knows  that  he  will  be  unable  to  pay  for  them.8 

§284.  Active  concealment.  Active  concealment  of  material 
facts,  as  distinguished  from  innocent  non-disclosure,  amounts  to 
fraud.1  Thus  fraud  was  held  to  exist  where  a  judgment  of  over 
seven  thousand  dollars  was  bought  for  four  hundred  dollars,  the 
vendee  not  disclosing  that  the  judgment  debtor  was  dead,  leaving 


•  Atlas  Shoe  Co.  v.  Bechard,  102  Me. 
197,  10  L.  R.  A.  (N.S.)  245,  66  Atl.  390. 

«  See  ch.  XIV. 

1  Crocker  v.  United  States,  240  U.  S. 
74,  60  L.  ed.  533;  In  re  Collins,  242 
Fed.  975  [decree  affirmed,  Jones  v.  H. 
M.  Hobbie  Grocery  Co.,  246  Fed.  431, 
158  C.  C.  A.  495] ;  Baham  v.  Bach,  13 
La.  287,  33  Am.  Dec.  561;  Hartwell  v. 
Gurney,  16  R.  I.  78,  13  Atl.  113;  Robin- 
son v.  McKenna,  21  R.  I.  117,  79  Am. 
St.  Rep.  793,  42  Atl'.  510. 

2  See  §  284. 

3  Peterson  v.  Bank,  52  Pa.  St.  206, 
91  Am.  Dec.  146. 

4  Hartwell  v.  Gurney >  16  R.  I.  78, 
13  Atl.  113. 

I  Baham  v.  Bach,  13  La.  287,  33  Am. 
Dec.  561. 

•  Crocker  v.  United  States,  240  U.  S. 
74,  60  L.  ed.  533;  American  Shipbuild- 
ing Co.  v.  Commonwealth  S.  S.  Co.,  215 


Fed.  296;  Ripley  v.  Jackson  Zinc  & 
Lead  Co.,  221  Fed.  209,  136  C.  C.  A.  619. 

7  Billig  v.  Goodrich,  199  Mich.  423, 165 
N.  W.  647. 

I  Harriman  National  Bank  v.  Seldom- 
ridge,  249  U.  S.  1,  63  L.  ed.  — . 

•  See  §§298,  301. 

1  United  States.  Southern  Develop- 
ment Co.  v.  Silva,  125  U.  S.  247,  31  L. 
ed.  678;  Stewart  v.  Ranche  Co.,  128  U. 
S.  383,  32  L.  ed.  439;  Tooker  v.  Alston, 
159  Fed/ 599,  86  C.  C.  A.  425,  16  L.  R.  A. 
(N.S.)   818. 

California.  Wainscott  v.  Loan  Asso- 
ciation, 98  Cal.  253,  33  Pac.  88. 

Illinois.  Kenner  v.  Harding,  85  HI. 
264,  28  Am.  Rep.  615. 

Kentucky.  Bowman  v.  Bates,  5  Ky. 
(2  Bibb.)  47,  4  Am.  Dec.  677. 

Massachusetts.  Brady  v.  Finn,  162 
Mass.  260,  38  N.  E.  506. 

Michigan.    Fred  Maoey  Co.  v.  Macey, 
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an  estate  worth  six  thousand  dollars ; 2  where  a  vendor  of  person- 
alty packed  it  so  as  to  conceal  defects ; 3  or  where  the  vendor  of  a 
ship  launched  it  so  as  to  conceal  defects  which  would  have  been 
discovered  otherwise;4  where  a  vendor  of  a  horse  affected  with 
glanders  said  that  it  had  distemper,  a  much  less  serious  disease, 
which  explained  the  apparent  symptoms;1  or  where  the  vendor 
hitched  his  horse  short  to  keep  him  from  " cribbing' '  and  ex- 
plained it  by  saying  that  it  was  done  to  keep  the  horse  from  rub- 
bing his  saddle ;  •  where  vendor  warned  vendee  that  a  mule  kicked, 
and  thereby  prevented  an  examination  that  would  have  disclosed 
malformation  and  lameness;7  or  vendor  requests  vendee  not  to 
inquire  of  vendor's  foreman,  and  thereby  prevents  vendee  from 
learning  of  a  misstatement  as  to  the  number  of  cattle  branded  in 
the  previous  year.1  So  fraud  exists  where  vendee  kept  vendor's 
agent  from  notifying  vendor  of  the  discovery  of  a  salt  spring  on 
vendor's  land,  the  vendor  living  in  another  state,  by  representing 
that  he  had  sent  a  messenger  five  days  before  to  buy  the  land ; 9  or 
where  vendee  discovered  Luray  Cavern  on  land  offered  at  public 
sale,  and  sealed  up  the  mouth  of  the  cavern,  and  said  it  was  a  mud- 
hole  ; 10  or  where  a  part-owner  of  a  mine  covered  up  a  rich  vein  of 


143  Mich.  138,  5  L.  K.  A.  (N.S.)  1036, 
106  N.  W.  722. 

Missouri.  Gottschalk  v.  Kircher,  109 
Mo.  170,  17  S.  W.  905. 

Nevada.  Gruber  v.  Baker,  20  Nev. 
453,  9  L.  R.  A.  302,  29  Pac.  858. 

New  Jersey.  Clark  v.  Clark,  55  N. 
J.  Eq.  814,  42  Atl.  98. 

North  Carolina.  'E.  F.  Main  Co.  v. 
Field,  144  N.  Car.  307,  119  Am.  St. 
Rep.  956,  11  L.  R.  A.  (N.S.)  245,  56 
S.  E.  943. 

Pennsylvania.  Brotherton  v.  Rey- 
nolds, 164  Pa.  St.  134,  30  Atl.  234. 

Virginia.  Merchants'  Bank  v.  Camp- 
bell, 75  Va.  455;  "mere  silence  is  quite 
different  from  concealment;  aliud  est 
tacere,  aliud  celare;"  Stewart  v. 
Ranche  Co.,  128  U.  S.  383,  32  L.  ed. 
439  [quoted  in  Farrar  v.  Churchill,  135 
V.  S.  609,  34  L.  ed.  246].  "Aliud  est 
celare,  aliud  tacere;"  Roseman  v.  Can- 
ovan,  43  Cal.  110,  118.  For  the  effect 
of  innocent  non-disclosure,  see  §§385 
et  seq. 


2  Gottschalk  v.  Kircher,  109  Mo.  170, 
17  S.  W.  905.  (Vendee  further  repre- 
sented that  the  judgment  debtor  was 
alive  and  execution-proof.) 

3  Roseman  v.  Canovan,  43  Cal.  110 
(sale  of  wool  in  sacks);  Singleton  v. 
Kennedy,  48  Ky.  (9  B.  Mon.)  222  (sale 
of  cotton  bagging  of  inferior  grade 
"plated"  with  that  of  standard  grade). 

4  Schneider  v.  Heath,  3  Campbell  506. 

•  George  v.  Johnson,  25  Tenn.  (6 
Humph.)  36,  44  Am.  Dec.  288;  Howard 
v.  Gould,  28  Vt.  523,  67  Am.  Dec.  728. 

•  Croyle  v.  Moses,  90  Pa.  St.  250,  35 
Am.  Rep.  654. 

TKenner  v.  Harding,  85  HI.  264,  28 
Am.  Rep.  615. 

•  Stewart  v.  Ranche  Co.,  128  U.  S. 
383,  32  L.  ed.  439. 

•  Bowman  v.  Bates,  5  Ky.  (2  Bibb.) 
47,  4  Am.  Dec.  677.  (Vendee  did  not 
disclose  the  existence  of  the  spring  and 
bought  the  land  for  perhaps  one  per 
cent,  of  its  value.) 

10  Merchants'   Bank  v.  Campbell;  75 
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ore  that  had  just  been  discovered,  and  bought  out  the  interest  of 
a  part-owner  for  much  less  than  its  real  value.11  If  the  owner  of  a 
mine  which  is  practically  worked  out  conceals  the  extent  of  the 
excavation  by  placing  boards  across  a  part  of  it,  and  covering  such 
boards  with  earth,  such  concealment  is  fraud  for  which  such  con- 
tract may  be  set  aside.12  Fraudulent  concealment  of  plans  and 
specifications  by  which  a  contractor  is  misled  as  to  the  amount  of 
work  to  be  done  is  fraud.11 

Active  concealment  of  the  kinds  set  forth  has  been  held  to  be 
fraud,  both  at  law,14  as  in  an  action  of  deceit,11  or  in  "equity  in  an 
action  of  rescission.11 

§285.  Partial  disclosure.  Even  where  disclosure  is  not  re- 
quired, a  partial  disclosure  in  such  form  as  to  mislead  the  party  to 
whom  it  is  made  constitutes  fraud.1  Thus  a  disclosure  to  a  vendee 
of  stock,  of  the  names  of  existing  subscribers  without  disclosing 
that  one  of  them  has  subscribed  conditionally,2  or  is  to  have  his 


Va.  455.  (Thereby  acquiring  the  land 
for  four  per  cent,  of  what  one  bidder 
offered  to  start  the  sale  on  when  the 
existence  of  the  cavern  was  discovered.) 

HGruber  v.  Baker,  20  Nev.  453,  0 
L.  R.  A.  302,  23  Pac.  858. 

12  Tooker  v.  Alston,  159  Fed.  599,  86 
C.  C.  A.  425,  16  L.  R.  A.  (N.S.)  818. 

15  Long  v.  Inhabitants,  of  Athol,  196 
Mass.  497,  17  L.  R.  A.  (NJS.)  96,  82 
N.  £.  665. 

14  George  v.  Johnson,  25  Tenn.  (6 
Humph.)  36,  44  Am.  Dec.  288. 

18  United  States.  Stewart  v.  Ranche 
Co.,  128  U.  S.  383,  32  L.  ed.  439. 

California.  Roseman  v.  Canovan,  43 
Cal.  110. 

Illinois.  Kenner  v.  Harding,  85  111. 
264,  28  Am.  Rep.  615. 

Kentucky.  Singleton  v.  Kennedy,  48 
Ky.  (9  B.  Mon.)  222. 

Vermont.  Howard  v.  GouM,  28  Vt. 
523,  67  Am.  Dec.  728. 

Virginia.  Merchants'  Bank  v.  Camp- 
bell, 75  Va.  455. 

16  Bowman  v.  Bates,  5  Ky.  (2  Bibb.) 
47,  4  Am.  Dec.  677;  Gottschalk  v. 
Kircher,   109   Mo.   170,   17   S.  W.  905; 


Clark  v.  Clark,  55  N.  J.  Eq.  814,  42 
Atl.  98. 

1  United  States.  Ellet-Kendall  Shoe 
Co.  v.  Martin,  222  Fed.  851,  138  C.  C. 
A.  27T. 

Indiana.  Craig  v.  Hamilton,  118  Ind. 
565,  21  N.  E.  315. 

Iowa.  Coles  v.  Kennedy,  81  la.  360, 
25  Am.  St.  Rep.  503,  46  N.  W.  1068. 

Massachusetts.  Short  v.  Currier,  159 
Mass.  182,  26  N.  E.  444;  Burns  v. 
Dockray,  156  Mass.  135,  30  N.  E.  551. 

Michigan.  Zabel  v.  Telephone  Co., 
127  Mich.  402,  86  N.  W.  949. 

Missouri.  Traber  v.  Hicks,  131  Mo. 
180,  32  S.  W.  1145. 

New  Jersey.  Clark  v.  Clark,  55  N. 
J.  Eq.  814,  42  Atl.  98. 

New  York.  Devoe  v.  Brandt,  53  N. 
Y.  462;  Haviland  v.  Willets,  141  N.  Y. 
35,  35  N.  E.  958. 

Ohio.  Manley  v.  Carl,  11  Ohio  C. 
D.  1. 

Wisconsin.  Remington  Sewing  Ma- 
chine Co.  v.  Kezertee,  49  Wis.  409,  0 
N.  W.  809. 

2Zaber  v.  Telephone  Co.,  127  Mich. 
402,  86  N.  W.  949. 
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stock  for  nothing ; 3  a  statement  as  to  the  location  and  condition  of 
realty  made  by  the  vendee  to  the  vendor,  omitting  certain  facts 
which  add  to  its  value;4  a  statement  to  B  of  C's  financial  condition 
omitting  to  disclose  C's  indebtedness  to  A;5  a  statement  by  A  of 
the  existence  of  one  lien  on  his  property,  A  omitting  to  disclose  the 
existence  of  fifteen  others ; 6  a  representation  by  A  of  his  share  in 
his  father's  estate,  A  omitting  to  disclose  that  he  had  received  his 
share  in  advancements  daring  his  father's  lifetime;7  a  disclosure  of 
title  to  realty,  without  disclosing  the  insanity  of  a  grantor  in  the 
chain  of  title,1  or  the  pendency  of  an  action  to  review  a  judgment 
on  which  the  title  to  the  realty  is  based ;  •  a  statement  by  a  woman 
on  becoming  engaged,  that  she  had  obtained  a  divorce  from  her 
husband  for  his  aggression,  she  omitting  to  disclose  that  he  had 
also  obtained  a  divorce  upon  a  cross-bill  charging  cruelty  and  pro- 
fanity;11 a  statement  by  A  to  B,  C's  wife,  showing  that  C  was 
likely  to  be  arrested  for  debt,  but  not  disclosing  that  such  arrest 
was  not  imminent,  and  thereby,  knowing  such  belief,  inducing  B 
to  secure  such  debt  at  once,  without  opportunity  for  deliberation ;  " 
or  a  disclosure  of  a  defect  in  an  animal,  omitting  to  disclose  a  simi- 
lar defect,12  have  each  been  held  to  amount  to  fraud.  So  where  A 
had  agreed  to  sell  realty  to  B  for  a  cash  payment,  A  to  waive  his 
lien  for  the  purchase  price  and  to  allow  B  to  borrow  a  sum  of 
money  from  X  with  which  B  and  X  had  agreed  that  such  realty 
should  be  improved,  it  was  held  fraud  for  B  and  X  to  omit  to  dis- 
close to  A  that  the  cash  payment  made  by  B  to  A  came  out  of  the 
money  loaned  by  X  to  B.13 

§  286.  Fraud  affecting  written  contracts.    Fraud  consisting  of 
oral  misrepresentations  may  avoid  a  contract  in  writing,1  including 


•  Coles  v.  Kennedy,  81  Ta.  360,  25  Am. 
St.  Rep.  503,  48  N.  W.  1088. 

•  Manley  v.  Carl.  11  Ohio  C.  T).  1. 

•  EIlet-Kendall  Shoe  Co.  v.  Martin, 
222  Fed.  851,  138  C.  C.  A.  277;  Brown- 
ing  v.  Bank,  13  D.  C.  App.  1;  Reming- 
ton Sewing  Machine  Co.  v.  Kezertee,  40 
Wis.  409,  5  N.  W?  809. 

•  Spencer  v.  Sandusky,  46  W.  Va. 
582,  93  S.  E.  221. 

7  Craig  v.  Hamilton,  118  Ind.  566,  21 
N.  E.  315. 

•  Burns  v.  Dockray,  156  Mass.  135, 
30  N.  E.  551. 

•  Atwood  v.  Chapman,  68  Me.  36,  28 
Am.  Rep.  5. 


10  Van  Houten  v.  Morse,  162-  Mass. 
414,  44  Am.  St.  Rep.  373,  26  L.  R.  A. 
430,  38  N.  E.  705.  (She  had  made 
statements  also  concerning  the  stand- 
ing of  her  family  in  their  home  in  the 
South,  omitting  to  disclose  that  she 
was  in  part  of  negro  ancestry.) 

11  Lomerson  v.  Johnston,  47  N.  J.  Eq. 
312,  24  Am.  St.  Rep.  410,  20  Atl.  675. 

12  Baker  v.  Seahorn,  31  Tenn.  (1 
Swan)  54,  55  Am.  Dec.  724. 

MTraber  v.  Hicks,  131  Mo.  180,  «2 
S.  W.  1145. 

1  Antle  v.  Sexton,  137  HI.  410,  27 
N.  E.  691  raffirming  32  HI.  App.  497] ; 
Reagan  v.  Union  Mut.  L.  Ins.  Co.,  189 
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contracts  which  must  be  in  writing.2  The  so-called  parol  evidence 
rule  has  no  application  to  extrinsic  evidence  when  used  to  attack 
the  validity  of  the  contract.8 

§  287.  Fraud  affecting  contracts  within  the  Statute  of  Frauds. 

Even  if  the  contract  is  one  which  by  the  statute  of  frauds  must  be 
in  writing,  or  some  note  or  memorandum  thereoi  must  be  in  writ- 
ing, oral  misrepresentations  if  containing  the  other  requisite  ele- 
ments may  constitute  fraud.1  This  rule  is  usually  invoked  when  the 
contract  has  been  performed,  and  the  fraud  is  treated  as  a  tort.2 

§  288.  Representations  as  a  credit  of  third  person— Statute  of 
Frauds.  A  false  representation  as  to  the  credit,  character,  and  the 
like,  of  a  third  person  is  not  within  that  clause  of  the  statute  of 
frauds  which  refers  to  contracts  "to  answer  for  the  debt,  default 
or  miscarriage  of  another,' '  and  need  not  be  in  writing.1  The 
liability  contemplated  by  the  statute  is  one  on  contract.  If  any 
liability  is  sought  to  be  enforced  by  reason  of  false  representations, 
it  is  one  in  tort.  It  is  for  this  reason  that  the  statute  does  not 
apply.  The  result  is,  in  some  respects,  peculiar.  By  false  oral  rep- 
resentation as  to  B's  credit,  A  may  become  personally  liable;  while 
he  would  not  be  personally  liable  if  he  had  specifically  contracted 


Maes.  655,  2  L.  R.  A.  (N.S.)  821,  76 
N.  E.  217;  American  Pure  Food  Co.  v. 
Elliott,  151  N.  Car.  393,  31  L.  R.  A. 
(N.S.)  910,  6*  S.  E.  451;  ElKott  Supply 
Co.  t.  Lfeh.  36  N.  D.  640,  163  N.  W. 
271. 

2  Board  of  Water  Commissioners  v. 
Robbins,  82  Conn.  623,  74  Atl.  938. 
bee,  however,  Emerson-Brantingham 
Implement  Co.  v.  Wood,  —  Colo.  — , 
165  Pac.  263. 

3  See  ch.  LXIX  . 

1  Georgia.  Maddox  v.  Rowe,  23  Ga. 
431,  68  Am.  Dec.  535. 

Illinois.  Tate  v.  Watts,  42  IH.  App. 
103. 

Missouri.  Grove  v.  Fulsome,  16  Mo. 
543,  57  Am.  Dec.  247;  Corder  v.  O'Neill, 
176  Mo.  401,  75  S.  W.  764. 

Aew  York.  Bork  v.  Martin,  132  N. 
Y.  280,  28  Am.  St.  Rep.  570,  30  N.  E. 
584. 


Oregon.  Foss  v.  Newbury,  20  Or. 
257,  25  Pac.  689.. 

2  Tate  v.  Watts,  42  HI.  App.  103. 

1  England.  Pasley  v.  Freeman,  3  T. 
R.  51;  Haycraft  v.  Creasy,  2  East  92. 

United  States,  Iasigi  v.  Brown,  58 
TJ.  S.  (17  How.)  183,  15  L.  ed.  208; 
Kemp  v.  Bank,  109  Fed.  48,  48  C.  C. 
A.  213. 

Illinois.  Endsley  v.  Johns,  120  HI. 
469,  60  Am.  Rep.  572,  12  N.  E.  247. 

Kansas.  Robbins  v.*  Barton,  50  Kan. 
120,  31  Pac.  686. 

Michigan.  Hess  v.  Culver,  77  Mich. 
598,  18  Am.  St.  Rep.  421,  6  L.  R.  A. 
498,  43  N.  W.  994.       . 

New  Jersey.  Westervelt  v.  Demar- 
est,  46  N.  J.  L.  37,  50  Am.  Rep.  400; 
Cowley  v.  Smyth,  46  N.  J.  L.  380,  50 
Am.  Rep.  432. 

New  York.  Upton  v.  Vail,  6  Johns. 
(N.  Y.)  181,  5  Am.  Dec  210.    See  also, 
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to  discharge  B's  liability  if  B  was  unable  to  do  so,2  Thus  a  repre- 
sentation made  by  an  officer  of  a  bank  to  a  depositor  with  refer- 
ence to  the  solvency  of  the  bank  may  be  actionable  fraud  though 
not  in  writing.1 

A  statute  which  provides  that  a  contract  "is  void"  and  that 
"evidence  *  *  *  of  the  agreement  shall  not  be  received  other 
than  in  writing/'  has  been  construed  so  as  to  render  evidence  of 
oral  negotiations  preceding  such  contract  inadmissible  in  an  action 
to  recover  damages  for  fraudulent  representations  which  induced 
the  adversary  party  to  enter  into  such  contract.4 

§  289.  Special  statutory  provisions  as  to  fraudulent  representa- 
tions. The  legislatures  of  England  and  of  many  of  the  states  of  the 
Union  have  enacted  statutes  which  prevent  recovery  for  fraudulent 
representations  as  to  the  credit  of  another  person,  which  are  made 
with  the  intention  of  procuring  an  extension  of  credit  to  such  third 
person,  unless  such  representation  is  in  writing  and  signed  by  the 
party  to  be  charged  therewith.1 

This  statute  is  ordinarily  construed  strictly.2  It  does  not  apply 
to  representations  concerning  the  party  who  makes  such  represen- 
tations or  concerning  his  property.2  It  is  enacted  "to  prevent  fraud 
and  not  to  shield  the  perpetrators  thereof."4  It  has  no  application 
to  A's  fraudulent  representation  to  C  as  to  the  quality  and  value 
of  B's  land,  upon  which  B  is  attempting  to  borrow  money  from 


Atlas  Shoe  Co.  v.  Bechard,  102  Me.  197, 
10  L.  R.  A.  (N.S.)  245,  66  Atl.  390. 

2  See  §§  1218  et  eeq. 

3  Kemp  v.  Bank,  109  Fed.  48,  48  C. 
C.  A.  213. 

4Caples  v.  Morgan,  81  Or.  692,  160 
Pac  1154. 

1  England.  Hirst  v.  West  Riding 
Union  Banking  Co.  [1901],  2  K.  B.  560; 
Banbury  v.  Bank  of  Montreal  [1917], 
1  K.  B.  409. 

Kentucky.  Vertrees  v.  Head,  138  Ky. 
83,  127  S.  W.  523. 

Maine.  Brown  v.  Kimball,  84  Me. 
280,  24  Att.  847;  Hunter  v.  Randall,  62 
Me.  423,  16  Am.  Rep.  490. 

Massachusetts.  Wells  v.  Prince,  81 
Maes.  (15  Gray)  562;  McKinney  v. 
Whiting,  90  Maes.   (8  All.)    207.;   81 


Johns  National  Bank  v.  Steel,  135 
Mich.  165,  97  N.  W.  704;  Bates  v. 
Toungerman,  142  Mass.  120,  7  N.  E.  549. 

Michigan*.  Hicks  v.  Steel,  142  Mich. 
292;  4  L.  R.  A.  (N.S.)  279,  105  N.  W. 
767. 

Missouri.  McKee  v.  Rudd,  222  Mo. 
344,  121  S.  W.  312. 

See,  however,  Pearson  v.  Wallace 
(Mich.),  170  N.  W.  72. 

2  Huntress  v.  Blodgett,  206  Mass.  318, 
92  N.  E.  427. 

•  Culbreth  v.  Allgood,  149  Ga.  551, 
85  S.  E.  758;  Huntress  v.  Blodgett,  206 
Mass.  318,  92  N.  E.  427;  Hubbard  v. 
Long,  105  Mich.  442,  63  N.  W.  644. 

♦  Stauffer  v.  Hulwick,  170  Ind.  410, 
96  N.  B.  154. 
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C,1  such  a  representation  does  not  involve  the  character  or  credit 
of  any  other  person,  but  concerns  specific  property.  It  has  no 
application  to  a  representation  by  a  vendor  of  stock  as  to  the 
solvency  of  the  corporation,8  or  as  to  his  representation  as  to  the 
solvency  of  the  persons  who  guaranty  the  vendee  of  such  stock,7 
since  his  representation  concerns  his  own  property  primarily  and 
involve  the  solvency  of  others  only  as  affecting  the  value  of  such 
property.  Such  statute  does  apply,  however,  to  a  false  representa- 
tion made  by  an  officer  or  incorporator  as  to  the  ability  of  the 
corporation  to  perform  its  contract.1 

Under  the  Indiana  statute,  no  action  can  be  maintained  to 
charge  a  person  by  reason  of  any  representation  made  concerning 
the  "character,  conduct,  credit,  ability,  trade  or  dealings  of  any 
other  person,"  unless  such  representation  is  in  writing  and  signed 
by  the  party  to  be  charged  thereby  or  some  one  legally  authorized 
by  him.9  Thus  an  oral  representation  by  the  president  of  a  cor- 
poration as  to  its  solvency,10  or  by  the  agent  of  a  natural  person  as 
to  his  principal 's  solvency,11  is  not  actionable. 

The  term  "person"  in  the  statute  applies  to  a  corporation;  and 
accordingly  a  corporation  is  not  liable  for  a  fraudulent  representa- 
tion as  to  the  credit  of  another  person  unless  such  representation  is 
in  writing  and  duly  signed.12 

Such  statutes  do  not  apply  where  the  party  who  makes  such 
false  representations  does  so  for  his  own  advantage  without  pro- 
curing the  extension  of  credit  to  the  person  whose  credit  is  in  ques- 
tion.13 Thus  an  oral  representation  that  a  given  corporation  has 
paid  large  dividends,  made  by  a  stockholder  therein  for  the  pur- 
pose of  selling  his  stock  is  actionable  fraud.14  So  a  fraudulent  con- 
spiracy between  A  and  X,  whereby  A  misrepresents  to  B  the  utility 
of  an  alleged  patent  right  owned  by  X,  and  A  induces  B  to  pur- 


iStauffer  v.  Hulwick,  176  Ind.  410, 
06  N.  E.  154. 

•  Hubbard  v.  Oliver,  173  Mich.  337, 
139  N.  W.  77. 

1  Howard  v.  Allgood,  143  6a.  550,  85 
S.  E.  757. 

•  McKee  v.  Rudd,  222  Mo.  344,  121 
S.  W.  312. 

•  Heintz  v.  Mueller,  19  Ind.  App.  240, 
49  N.  E.  293  (holding  that  "any  other 
person"  includes  a  private  corporation). 

10  Brown  v.  Kimball,  84  Me.  280,  24 
Atl.  847. 


11  Hunter  v.  Randall,  62  Me.  423,  16 
Am.  Rep.  490.  Even  if  money  ie  paid 
to  such  agent  and  by  him  transmitted 
to  his  principal. 

12  Hirst  v.  West  Riding  Union  Bank- 
ing Co.  (1901),  2  K.  B.  560. 

«Hess  v.  Culver,  77  Mich.  598,  18 
Am.  St.  Rep.  421,  6  L.  R.  A.  498,  43 
N  W.  994. 

14  Hubbard  v.  Long,  105  Mich.  442, 
63  N.  W.  644  (opinion  substituted  for 
60  N.  W.  50). 
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chase  such  patent  right  by  pretending  to  execute  the  contract  as 
joint  maker  with  B,  is  not  within  the  statute.15  If  the  personal 
advantage  to  accrue  to  the  party  making  the  false  representation 
is  to  come  solely  through  extension  of  credit  to  such  third  person, 
the  statute  applies.  Thus  where  the  person  making  the  false  repre- 
sentation gains  advantage  as  an  officer  of  a  corporation,  to  which 
he  procures  the  extension  of  credit  by  false  representations,16  or  as 
a  stockholder,  where  by  fraud  he  induces  a  sale  of  stock  by  the 
corporation  to  a  third  person,17  or  where  he  receive*  a  commission 
for  making  the  contract  on  behalf  of  his  principal,  which  he  in- 
duces by  false  representations,18  the  statute  applies. 

This  statute  undoubtedly  applies  to  innocent  misrepresenta- 
tions,18 but  whether  it  applies  to  actual  fraud  or  not  is  a  question 
upon  which  there  has  been  a  conflict  of  authority.  In  some  juris- 
dictions it  has  been  held  that  this  statute  has  no  application  to 
actual  fraud;20  while  in  other  jurisdictions  it  has  been  held  that 
this  statute  applies  to  actual  fraud,21  and  to  representations  made 
in  pursuance  of  a  conspiracy  to  defraud.22 


n. 

FACTS. 

§290.  Material  fact— What  is  fact.  The  second  question  to 
consider  in  discussing  the  elements  of  fraud  is  what  is  a  material 
fact.  The  false  representation  must  be  of  a  fact,1  as  distinguished 
from  statements,  such  as  opinions  and  promises  which  are  not 
facts.2  What  representations  are  representations  of  fact  may  be 
better  illustrated  by  examples  than  stated  as  an  abstract  rule.  Thus 
statements  concerning  title,8  or  encumbrances,4  as  that  a  certain 


«  Coulter  v.  Clark,  160  Ind.  311,  66 
N.  E.  739. 

1« Brown  v.  Kimball,  S4  Me.  280,  24 
Atl.  847;  McKinney  v.  Whiting,  90 
Maes.  (8  All.)  207. 

"Heintz  v.  Mueller,  19  Ind.  App.  240, 
49  N.  E.  293. 

«  Wells  v.  Prince,  82  Mass.  (15  Gray) 
562. 

W  See  cases  cited  in  this  section. 

V  Howard  v.  Allgood,  143  Ga.  550, 
85  8.  E.  757;  Dent  v.  McGrath,  66  Ky. 
(3  Bush)  174.  See  cases  cited  in  notes 
8  et  seq.  of  this  section. 


21  Cook  v.  Churchman,  104  Ind.  141, 
3  N.  E.  759;  Knight  v.  Rawlings,  205 
Mo.  412,  13  L.  R.  A.  (N.S.)  212,  104 
S.  W.  38. 

22  Knight  v.  Rawlings,  205  Mo.  412, 
13  L.  R.  A.  (N.S.)  212,  104  S.  W.  38. 

ISchultheis  v.  Sellers,  223  Pa.  St. 
513,  22  L.  R.  A.  (N.S.)  1210,  72  Atl. 
887. 

2  See  §§291  et  seq. 

3  See  §396. 

4  See  §§326  et  seq. 
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incumbrance  is  a  first  lien,1  or  false  representations  as  to  agency,* 
are  material.  A  statement  as  to  the  area  of  a  specific  tract,7  at 
least  if  a  survey  would  be  necessary  to  show  that  such  statement 
was  false,1  even  if  the  boundaries  of  the  tract  are  known,9  as  to  the 
location  of  land,10  as  that  it  is  located  on  a  street u  that  is  above 
the  established  grade  of  the  street,12  or  is  in  a  large  city,w  or  within 
a  certain  distance  of  a  railway  station,14  that  the  water-right  sold 
with  the  land  is  sufficient  to  irrigate  it  all ; 1S  that  an  irrigating 
plant  is  in  a  certain  specified  condition ; 1S  that  lands  leased  are 
tiled  wherever  needed ;  n  that  realty  is  high  and  dry  and  located  at 
a  designated  place ; !l  that  a  stream  never  overflowed  on  the  land 


IKehl  v.  Abram,  210  III.  218,  102  Am. 
St.  Rep.  158,  71  N.  E.  347. 

•  See  ch.  LIV. 

7  California.  Morris  v.  Courtney,  120 
Cal.  03,  52  Pae.  129. 

Illinois.  Peake  v.  Walton,  52  111.  App. 
90. 

Indiana.  Moore  v.  Harmon,  142  Ind. 
555,  41  N.  E.  599. 

New  York.  Beardsley  v.  Duntley,  69 
N.  Y.  577. 

North  Dakota.  Heald  v.  Yumisko,  7 
N.  D.  422,  75  N.  W.  806. 

Oregon.  Jeffreys  v.  Weekly,  81  Or. 
140,  158  Pac.  522. 

Pennsylvania.  Griswold  v.  Gebbie, 
126  Pa.  §t.  353,  12  Am.  St.  Rep.  878, 
17  Atl.  673. 

South  Carolina.  Welborn  v.  Cobb, 
92  S.  Car.  384,  75  S.  E.  691. 

Washington.  Best  v.  Offield,  59 
Wash.  466,  30  L.  R.  A.  (N.S.)  55,  110 
Pac.  17. 

Even  if  the  words  "more  or  less"  are 
inserted  in  the  deed:  Moore  v.  Har- 
mon, 142  Ind.  555,  41  N.  E.  599. 

Even  if  as  between  the  government 
and  the  first  purchaser,  the  official  sur- 
vey conclusively  but  erroneously  fixes 
the  area  at  that  stated:  Heald  v. 
Yumisko,  7  N.  D.  422,  75  N.  W.  806. 

So  as  to  a  representation  as  to  the 
area  of  a  carpet:  Lewis  v.  Jewell,  151 
Mass.  '345,  21  Am.  St.  Rep.  454,  24 
N.  E.  52. 


•  George  v.  Kurdy,  92  Wash.  277,  158 
Pac.  965. 

I  Sipola  v.  Winahip,  74  N.  H.  240,  66 
Atl.  962. 

Contra:  Mabardy  v.  McHugh,  202 
Mass.  148,  132  Am.  St.  Rep.  484,  88 
N.  E.  894;  Adams  v.  Ladeau,  84  Vt. 
460,  79  Atl.  996. 

10  J.  B.  Millet  Co.  v.  Andrews,  175 
Mich.  350,  141  N.  W.  578;  Wilson  v. 
Robinson,  21  N.  M.  422,  155  Pac.  732. 

II  Durkin  v.  Cobleigh,  156  Mass.  108, 
32  Am.  St.  Rep.  436,  17  L.  R.  A.  270, 
30  N.  E.  474;  Ballard  v.  Lyons,  114 
Minn.  264,  38  L.  R.  A.  (N.S.)  301,  131 
N.  W.  320;  Hoock  v.  Bowman,  42  Neb. 
80,  47  Am.  St.  Rep.  691,  60  N.  W.  389. 

MDinwiddie  v.  Stone,  21  Ky.  Law 
Rep.  584,  52  S.  W.  814. 

13  Powers  v.  Fowter,  157  Mass.  318, 
32  N.  E.  166. 

14  Hoist  v.  Stewart,  161  Mass.  516,  42 
Am.  St.  Rep.  442,  37  N.  E.  755  (and 
that  trains  in  and  out  of  the  city  stop 
at   such   station   a£   stated   intervals). 

11  Hill  v.  Wilson,  88  Cal.  92,  25  Pac. 
1105;  Hagadorn  Investment  Co.  v. 
Rieke,  60  Colo.  555,  155  Pac.  381. 

M  Tracy  v.  Smith,  175  Cal.  161,  165 
Pac.  535. 

17  Baker  v.  Fawcett,  69  111.  App.  300. 

II  Hecht  v.  Metzler,  14  Utah  408,  60 
Am.  St.  Rep.  906,  48  Pac.  37. 
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sold ; 19  that  damaging  frosts  do  not  occur  in  that  locality ; 20  that 
a  certain  amount  of  hay  has  been  cpt  from  the  land ; 21  that  there 
are  a  certain  number  of  fruit  trees  on  the  land  which  is  sold ; 22  that 
the  land  is  in  good  condition  for  cropping,23  if  taken  to  mean  that 
it  is  free  from  weeds  which  prevent  successful  cropping ; 24  or  other 
facts  affecting  the  condition,  quality,  and  the  like,  of  realty,21  are 
material  facts.  Still  more  is  fraudulently  designating  a  different 
and  more  valuable  tract,  fraud.28  So  false  statements  of  the  exist- 
ence of  minerals  on  the  realty.27  A  fraudulent  statement  as  to  the 
area  of  ground  which  is  underlaid  with  deposits  of  coal,  the  vendor 
having  already  sold  so  much  coal  land  that  the  remainder  of  such 
tract  is  much  smaller  than  he  represents,  is  fraud  for  which  specific 
performance  will  be  denied;2*  or  of  the  amount  of  timber  thereon,29 
are  material  facts.  Statements  concerning  the  value  and  utility  of 
a  patent-right,30  that  the  patented  article  has  h$d  a  certain  sale,31 
or  is  satisfactory  to  those  using  it,32  or  that  certain  results  can  be 
obtained  thereby,33  are  material  facts.  The  authorities  are  not 
unanimous  on  the  question  of  statements  as  to  patented  articles, 
and  they  have  been  treated  as  mere  opinions.34    A  statement  as  to 


MOakes  v.  Milter,  11  Colo.  App.  374, 
55  Pac.  193. 

M  Tracy  v.  Smith,  175  Cal.  161,  165 
Pac.  535. 

«  Coon  v.  Atwell,  46  N.  H.  510. 

M  Mitchell  v.  Coteman,  127  Ark.  373, 
192  S.  W.  231;  Rumbaugh  v.  Settle- 
meier,  88  Or.  105,  171  Pac.  560. 

23  Woodward  v.  Western  Canada 
Colonization  Co.,  134  Minn.  8,  L.  R.  A. 
1917C,  270,  158  N.  W.  706. 

M  Woodward  v.  Western  Canada 
Colonization  Co.,  134  Minn.  8,  L.  R.  A. 
1917C,  270,  158  N.  W.  706. 

» Stevens  v.  Allen,  51  Kan.  144,  32 
Pac.  922. 

"Gunther  v.  Ullrich,  82  Wis.  222, 
33  Am.  St.  Rep.  32,  52  N.  W.  88. 

n  Green  v.  Turner,  80  Fed.  41;  Per- 
kins v.  Rice,  Lit.  Sel.  Case.  (Ky.)  218, 
12  Am.  Dec.  298;  Hasse  v.  Freud,  119 
Mich.  358,  78  N.  W.  131. 

Still  more  is  adding  silver  to  sam- 
ples of  ore,  thereby  showing  a  much 
richer  grade  of  ore  on  analysis  than 
exists:  Mudsill  Mining  Co.  v.  Watrous, 
61  Fed.  163. 


23  Cleavenger  v.  Sturm,  59  W.  Va.  658, 
53  S.  E.  593. 

29Glaspie  v.  Keator,  56  Fed.  203; 
Chase  v.  Boughton,  93  Mich.  285,  54  N. 
W.  44. 

30  Coulter  v.  Clark,  160  Ind.  311,  66 
N.  E.  739. 

31King  v.  White,  119  Ala.  429,  24  So. 
710;  Scholfield,  etc.,  Co.  v.  Scholfield,  7l 
Conn.  1,  40  Atl.  1046. 

32  Scholfield,  etc.,  Co.  v.  Scholfield,  71 
Conn.  1,  40  Atl.  1046;  Pyroleum  Appli- 
ance Co.  v.  Williamsport,  etc.,  Co.,  169 
Pa.  St.  440,  32  Atl.  458. 

33  Rice  v.  Gilbreath,  119  Ala.  424,  24 
So.  421;  Merillat  v.  Plummer,  111  la. 
643,  82  N.  W.  1020;  Pyroleum  Appli- 
ance Co.  v.  Williamsport,  etc.,  Co.,  169 
Pa.  St.  440,  32  Atl.  458;  as  that  the 
strainer  of  a  patent  churn  would  "sepa- 
rate the  butter  from  the  milk  without 
handling":  Rice  v.  Gilbreath,  119  Ala. 
424,  24  So.  421. 

34Dillman  v.  Nadlehoffer,  119  111. 
567,  7  N.  E.  88;  Neidefer  v.  Chastain, 
71  Ind.  363,  36  Am.  Rep.  198;  Hunter 
v.  McLaughlin,  43  Ind.  38. 
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assets  and  debts  of  a  business;31  a  false  statement  by  one  selling 
out  an  express  business  as  to  number  of  customers,  monthly  re- 
ceipts and  net  annual  receipts  ;*  as  to  the  running  expenses  of  a 
ranch  and  the  price  received  in  former  years  for  the  different 
crops;37  a  statement  as  to  dividends  paid,38  misdescribing  over- 
drafts as  "loans  and  discounts ";*  a  false  statement  as  to  the  per- 
sons who  have  bought  stock  in  a  given  corporation,48  or  as  to  an 
offer  made  for  stock,  said  to  have  been  refused;41  a  statement  as 
to  the  amount  of  an  estate,42  as  where  the  share  of  the  heir  is  under- 
stated and  the  debts  are  overstated;43  or  as  to  the  number  and 
amount  of  payments  made  upon  a  mortgage  debt  which  is  being 
assigned,44  are  all  material  facts. 

A  false  statement  as  to  solvency  either  of  a  party  to  the  trans- 
action or  of  a  third  person,41  as  that  one  who  buys  goods  on  credit 


»  United  States.  Nevada  Bank  v. 
National  Bank,  59  Fed.  338. 

Illinois.  Mayberry  v.  Rogers,  81  HI. 
App.  581. 

Massachusetts.  Kimball  v.  Bangs, 
144  Mass.  321,  11  N.  E.  113. 

New  Jersey.  Garrison  v.  Electric 
Works,  56  N.  J.  Eq.  708,  37  Atl.  741. 

New  York.  Townsend  v.  Felthousen, 
156  N.  Y.  618,  51  N.  E.  279. 

Texas.  Gainesville  National  Bank  v. 
Bamberger,  77  Tex.  48,  19  Am.  St.  Rep. 
738,  13  S.  W.  959;  Hume  v.  Steele  (Tex. 
Civ.  App.),  59  S.  W.  812. 

Washington.  Randolph  v.  Togus,  85 
Wash.  332,  148  Pac.  5. 

38  Boles  v.  Merrill,  173  Mass.  491,  73 
Am.  St.  Rep.  308,  53  N.  E.  894. 

JTNisson  v.  Hood,  140  Cal.  224,  73 
Pac.  981. 

tt  Connecticut  Beckwith  v.  Ryan,  66 
Conn.  589,  34  Atl.  488;  Shelton  v. 
Healy,  74  Conn.  265,  50  Atl.  742. 

Illinois.  Mayberry  v.  Rogers,  81  111. 
App.  581. 

Minnesota.  Redding  v.  Wright,  49 
Minn.  322,  51  N.  W.  1056. 

Rhode  Island.  Handy  v.  WaMron,  19 
R.  I.  618,  35  Atl.  884;  same  case,  18 
R.  I.  567,  49  Am.  St  Rep.  794,  29 
Atl.  143. 


Utah.  DeFrees  v.  Carr,  8  Utah  488, 
33  Pac.  217. 

»Gerner  v.  Yates,  61  Neb.  100,  84 
N.  W.  596. 

40  Bank  v.  Halsey,  109  Ala.  196,  19 
Bo.  522;  Penn,  etc,  Insurance  Co.,  v. 
Crane,  134  Mass.  56,  45  Am.  Rep.  282;- 
Hedden   v.   Griffin,   136   Mass.   229,  49 
Am.  Rep.  25. 

41  Moline  Plow  Co.  v.  Carson,  72  Fed. 
387  (where  such  offer  was  withdrawn 
on  learning  the  facts). 

42  Wilson  v.  Nichols,  72  Conn.  173, 
43  Atl.  1052;  Wenegar  v.  Bollenbach, 
180  111.  222,  54  N.  E.  192;  Hulett  v. 
Kennedy,  4  Ind.  App.  33>  30  N,  E. 
310;  Winston  v.  Young,  47  Minn.  80,  49 
N.  W.  521. 

43  Wenegar  v.  Bollenbach,  180  HL  222, 
54  N.  E.  192. 

44Hexter  v.  Bast,  125  Pa.  St  62,  11 
Am.  St  Rep.  874,  17  Atl.  252. 

48  England.  Bank  of  Paton  (H.  L.) 
(1896),  A.  C.  381,  65  L.  J.  P.  C.  N.  S. 
73. 

United  States.  EHet-Kendall  Shoe 
Co.  v.  Martin,  222  Fed.  851,  138  C.  C. 
A.  277;  In  re  Hunter-Rand  Co.,  241 
Fed.  175. 

Alabama.  Williamson  v.  Tyson,  105 
Ala.  644,  17  So.  336;  Merritt  v.  Ehr- 
man,  116  Ala.  278,  22  So.  514. 
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is  not  in  debt,  and  that  his  assets  exceed  his  liabilities,46  or  that 
"the  mill  is  doing  well/'47  or  a  bank  is  in  "a  safe,  sound,  prosper- 
ous, and  solvent  condition, ' ' a  or  that  one  is  ' c  perfectly  safe, ' ' 49  or 
that  a  maker  of  a  note  is  insolvent,10  or  fraudulently  concealing  the 
illegality  of  the  transaction,81  as  by  representing  that  Jameson's 
raid  into  the  Transvaal  was  authorized  by  the  British  government,8* 
are  each  material  facts.  A  statement  as  to  the  qualities  of  an  ani- 
mal by  one  who  had  owned  it  for  some  time,13  or  as  to  its  pedigree,84 
or  freedom  from  disease,88. or  weight,88  are  material  facts. 

A  false  statement  as  to  the  quality  of  goods  which  are  sold  is 
fraud  for  which  such  contract  may  be  avoided.87  A  false  state- 
ment "that  a  sasfi  could  be  double  glazed,"  that  is,  that  two  panes 
of  glass  could  be  set  in  each  section  of  the  sash  instead  of  one,  may 
be  fraud.88  A  false  representation  that  a  book  is  one  of  a  special 
limited  edition,  is  fraud,  if  such  book  would  have  had  an  additional 
value  if  such  statement  had  been  true.88  A  statement  that  jewelry 
is  "good,  merchantable,  and  durable,"  is  a  statement  of  fact  if 
made  to  one  who  has  no  knowledge  of  jewelry  and  who  relies  upon 
such  statement.80 


Colorado.  Goodale  ▼.  Middaugh,  8 
Colo.  App.  223,  46  Pac.  11. 

Delaware.  Freeman  v.  Topkis,  1 
Marv.  (Del.)  174,  40  Atl.  948. 

Iowa.  Hubbard  v.  Weare,  79  la.  678, 
44  N.  W.  915;  P.  Cox  Shoe  Co.  v. 
Adams,  105  la.  402,  75  N.  W.  316. 

Maine.  Henry  v.  Dennis,  93  Me.  106, 
44  Atl.  369;  Atlas  Shoe  Co.  v.  Becbard, 
102  Me.  197,  10  L.  R.  A.  (NJS.)  245,  66 
Atl.  39Q. 

Missouri.  Felix  v.  Shirey,  60  Mo. 
App.  621. 

Ohio.    Frost  v.  Lowry,  15  Ohio  200. 

Vermont  Childs  v.  MerriM,  63  Vt. 
463,  14  L.  R.  A.  264,  22  Atl.  626. 

Washington.  Gates  v.  Moldstad,  14 
Wash.  419,  44  Pac.  881. 

44  Atlas  Shoe  Co.  v.  Bechard,  102  Me. 
197,  10  L.  R.  A.  (N.S.)  245,  66  Atl.  390. 

47  Henry  v.  Dennis,  93  Me.  106,  44 
Ath  360. 

41  Hubbard  v.  Briggs,  31  N.  Y.  518. 

41  Felix  v.  Shirey,  60  Mo.  App.  621. 

•  Meier  v.  Jackson,  78  Mo.  App.  396. 

§1  Davidson  v.  Hobeon,  59  Mo.  App. 
190. 


«2  Burrow  v.  Rhodes  (1899),  1  Q.  B. 
816: 

«  Darling  v.  Stuart,  63  Vt.  570,  22 
Atl.  634. 

MScroggin  v.  Wood,  87  la.  497,  54 
N.  W.  437;  McFarland  v.  McGill,  16 
Tex.  Civ.  App.  298,  41  S.  W.  402. 

IS  Moncrief  v.  Wilkinson,  99  Ala.  373. 
9  So.  159;  Scroggin  v.  Wood,  87  la.  497, 
54  N.  W.  437;  Stevens  v.  Bradley,  89 
la.  174,  56  N.  W.  429. 

MBirdsey  v.  Butterfield,  34  Wis.  52 
(where  weighed  shortly  before  the 
statement  was  made). 

IT  American  Pure  Food  Co.  v.  Elliott, 
151  N.  Car.  393,  31  L.  R.  A.  (N.S.)  910, 
66  S.  E.  451. 

84  Johnson  v.  Otsen,  134  Minn.  53,  158 
N.  W.  805. 

SSSchultheis  v.  Sellers,  223  Pa.  St. 
513,  22  L.  R.  A.  (N.S.)  1210,  72  Atl.  887. 

40  See  to  the  same  effect,  Johnson 
County  Savings  Bank  v.  Mendell,  36 
D.  C.  App.  413;  Stouffer  v.  Alford,  114 
Md.  110,  78  Atl.  387;  Lyon  v.  Lind- 
blad,  145  Mich.  588, 108  N.  W.  969. 
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A  false  statement  as  to  the  amount  shown  to  be  due  on  balancing 
an  account  is  a  material  fact.11  A  statement  that'  the  period  of 
limitations  has  run  in  favor  of  a  tax  deed,  is  a  mixed  statement  of 
law  and  fact  if  by  law  such  statute  runs  only  if  the  grantee  under 
the  tax  deed  is  in  possession,-  and  such  statement  was  made  by  a 
grantee  who  had  not  been  in  possession,  and  it  was  made  to  the 
heirs  of  the  original  owner  to  induce  them  to  convey  their  interests 
to  such  grantee.*2  A  false  statement  as  to  the  amount  of  work 
which  is  to  be  done  is  fraud  which  will  justify  a  contractor  who 
has  entered  into  a  contract  in  reliance  on  such  statement,  in  avoid- 
ing such  contract.83  A  specific  statement  as  to  the  actual  character 
of  injuries  made  to  induce  a  compromise  of  a  claim  for  such  in- 
juries  may  constitute  fraud.84 

A  statement  by  one  who  knows  of  a  defect  in  property  which  he 
offers  for  sale,  to  the  effect  that  he  knows  nothing  about  such  prop- 
erty, is  fraud.88  • 

§  291.  Opinions.  Many  statements  are  made  on  which  persons 
in  practical  life  rely,  on  which  they  have  no  right  in  law  to  rely, 
since  they  are  not  statements  of  facts.  Where  a  statement  is 
merely  a  conclusion  from  facts  in  the  knowledge  of  both  parties, 
it  is  the  opinion  of  the  one  expressing  it,  and  even  if  untrue  can 
not  be  fraud.1    Certain  statements,  no  matter  how  strongly  made, 


•1  Dickereon  v.  Thomas,  67  Miss.  777, 
7  So.  503. 

CKathan  v.  Comstock,  140  Wis.  427, 
28  L.  R.  A.  (N.S.)  201,  122  N.  W.  1044. 

S3  Long  t.  Inhabitants  of  Athol,  196 
Mass.  497,  17  L.  R.  A.  (N.S.)  96,  82 
N.  E.  665. 

MHirschfield  v.  Railway  Co.,  2  Q.  B. 
D.  1. 

tt  Kitchen  v.  Long,  67  Fla.  72,  L.  R. 
A.  1917C,  617,  64  So.  429. 

1  United  States.  Reeves  v.  Corning, 
51  Fed.  774;  Hansen  v.  Packing  Co.,  86 
Fed.  832;  Patten  v.  Glatz,  87  Fed.  283; 
Dotson  v.  Kirk,  180  Fed.  14,  103  C.  C. 
A.  368;  Bry  Block  Mercantile  Co.  v. 
Columbia  Portrait  Co.,  210  Fed.  710, 
135  C.  C.  A.  382. 

Alabama.  Bradfield  v.  Land  Co.,  93 
Ala.  527,  8  So.  383;  Birmingham,  etc., 
Co.  v.  Land  Co.,  93  Ala.  549,  9  So.  236; 


Griel  v.  Lomax,  94  Ala.  641,  10  So.  232; 
Piedmont,  etc.,  Co.  v.  Machine  Co.,  96 
Ala.  389,  1 1  So.  332. 

Arkansas.  Parker  v.  Boyd,  108  Ark. 
32,  156  S.  W.  440. 

California.  Nounnan  v.  Land  Co.,  81 
Cal.  1,  6  L.  R.  A.  219,  22  Pac.  515; 
Hoi  ton  v.  Noble,  83  Cal.  7,  23  Pac.  58; 
Lloyd  v.  Kehl,  132  Cal.  107,  64  Pac.  125. 

Georgia.  Wrenn  v.  Truitt,  116  Ga. 
708,  43  S.  E.  52. 

niinois.  Miller  v.  Young,  33  111.  354; 
Endsley  v.  Johns,  120  Ifl.  469,  60  Am. 
Rep.  572,  12  N.  E.  247;  Burwash  v. 
Ballou,  230  III.  34,  82  N.  E.  355; 
Wightman  v.  Tucker,  50  HI.  App.  75. 

Iowa.  Eastern  Granite  Co.  V.  Heim, 
89  la.  698,  57  N.  W.  437;  Kelty  ▼. 
McPeake,  143  la.  567,  121  N.  W.  529. 

Kentucky.  Morse  v.  Duryea,  174  Ky. 
234,  192  S.  W.  477. 
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show  on  their  face  that  they  are  merely  opinions.2  A  false  state- 
ment as  to  when  shares  in  a  building  and  loan  association  will 
reach  their  full  value  and  what  the  rate  of  interest  will  be.3  A's 
statement  that  certificates  in  an  investment  company  which  A  knew 
to  be  unsound  financially  and  to  be  conducting  an  illegal  business 
would  mature  regularly  j 4  or  a  statement  as  to  the  amount  of  sur- 
plus that  would  accrue  on  an  insurance  policy ; s  a  statement  of  the 
amount  unpaid  on  a  bond,  where  such  amount  is  a  matter  of  cal- 
culation from  facts  known  to  both  parties;6  a  statement  that  a 


v.  Camden,  79  W.  Va.  310,  L.  R.  A. 
1917E,  988,  92  S.  E.  454. 

Wisconsin.  Fowler  v.  'McCann,  86 
Wis.  427,  56  N.  W.  1085;  Fromer,  etc., 
Co.  v.  Stanley,  95  Wis.  56,  69  N.  W. 
820;  Miranovitz  v.  Gee,  163  Wis.  246, 
157  N.  W.  790. 

In  Alabama  an  erroneous  opinion  is 
no  ground  for  rescission  unless  inten- 
tionally false:  Bradfield  v.  Land  Co., 
93  Ala.  527,  8  So.  383;  Birmingham, 
etc.,  Co.  v.  Land  Co.,  93  Ala.  549,  9 
So.  235;  Piedmont,  etc.,  Co.  v.  Machine 
Co.,  96  Ala.  389,  11  So.  332;  Cooke  v. 
Cook,  100  Ala.  175,  14  So.  171. 

Apparently  so  in  Michigan:  French 
v.  Ryan,  104  Mich.  625,  62  N.  W.  1016. 

2  Johnson  v.  Loan  Association,  125 
Ala.  465,  82  Am.  St.  Rep.  257,  28  So.  2. 

3  Myers  v.  Loan  Association,  117 
Mich.  389,  75  N.  W.  944;  Hunter,  v. 
Loan  Association,  24  Tex.  Civ.  App.  453, 
59  S.  W.  596. 

4  Smith  v.  Corbin,  135  Ky.  727,  123 
S.  W.  277. 

SLivermore  v.  Town-Lands  Co.,  106 
K".  140,  50  S.  W.  6;  Donoho  v.  Assur- 
ance Society,  22  Tex.  Civ.  App.  192,  54 
S.  W.  645  [citing  Little  v.  Allen,  56 
Tex.  133;  Jackson  v.  Stockbridge,  29 
Tex.  394;  Gordon  v.  Butler,  105  U.  S. 
553,  26  L.  ed.  1166;  Sawyer  v.  Prickett, 
86  U.  S.  (19  Wall.)  146,  22  L.  ed.  105; 
Southern  Development  Co.  v.  Silva,  125 
V.  S.  247,  31  L.  ed.  678;  Page  v.  Bent, 
43   Mass.    (2   Met.)    371-374]. 

6  Banfield  v.  Banfield,  24  Or.  571,  34 
Pac.  659. 


ine.  Doylestown  Agricultural  Co. 
v.  Brackett,  Shaw  &  Lunt  Co.,  109  Me. 
301,  84  Atl.  146. 

Massachusetts.  Barnard  v.  Coffin,  138 
Mass.  37. 

Michigan.  Draft  v.  Hesaelsweet,  194 
Mich.  604,  161  N.  W.  864. 

Missouri.  Wade  v.  Ringo,  122  Mo. 
322,  25  S.  W.  901 ;  Saunders  v.  McClin- 
tock,  46  Mo.  App.  216. 

Nebraska.  Esterly  Harvesting,  etc., 
Co.  v.  Berg,  52  Neb.  147,  71  N.  W.  952; 
Hamilton-Brown  Shoe  Co.  v.  Milliken, 
62  Neb.  116,  86  N.  W.  913;  Odell  v. 
Story,  81  Neb.  437,  116  N.  W.  269. 

New  York.  Ellis  v.  Andrews,  56  N. 
Y.  83,  15  Am.  Rep.  379. 

Ohio.  Aetna  Ins.  Co.  v.  Reed,  33  O. 
8.  283;  Curran  v.  Hauser,  4  Ohio  Dec 
449. 

Oklahoma.  Coley  v.  Dore,  56  Okla. 
443,  156  Pac.  164. 

Oregon.  Clearwater  v.  Forrest,  72 
Or.  312,  143  Pac.  998;  Wicks  v.  Met- 
calf,  83  Or.  687,  163  Pac.  988  [denying 
rehearing  Wicks  v.  Metcalf,  83  Or.  687, 
163  Pac.  434]. 

Texas.  Barrett  v.  Featherstone,  89 
Tex.  567,  36  S.  W.  245  [affirming  (Tex. 
Civ.«  App.),   S5  S.  W.   11]. 

Virginia.  Rorer  Iron  Co.  v.  Trout, 
83  Va.  397,  5  Am.  St  Rep.  285,  2  S.  E. 
713. 

Washington.  Aurora  Land  Co.  v. 
Keevan,  67  Wash.  305,  121  Pac.  469. 

West  Virginia.  McCorraick  v.  Jor- 
dan, 65  W.  Va.  86,  63  S.  E.  778;  Poole 
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bond  sold  was  an  "A  No.  1  bond"  and  that  "the  railroad  was  good 
security";7  that  the  security  would  be  insufficient  without  a  cer- 
tain signature ;  *  that  a  breeding  stallion  would  not  beget  sorrel 
colts ;  *  or  as  to  his  capacity  to  beget  foals ; 10  that  certain  willow- 
cuttings  would  live ; n  a  representation  as  to  the  quantity  of  apples 
that  an  orchard  bore  and  that  it  was  cheap  at  the  rent ; l2  that  the 
fruit  on  the  farm  would  pay  for  the  farm  the  first  year ; tt  that  a 
certain  stream  would  develop  a  certain  horse  power ; M  that  certain 
machinery  to  be  constructed,  would  produce  certain  results,  if  not 
made  by  one  having  special  knowledge  thereof ; !l  that  a  second- 
hand machine  was  as  good  as  new  and  would  develop .  a  certain 
horse  power;11  that  a  machine  offered  for  sale  is  superior  to  the 
one  which  the  prospective  purchaser  has  beeji  using ; n  as  to  the 
work  that  a  machine,  which  was  known  not  to  operate  successfully, 
would  be  able  to  do  with  certain  repairs ; fl  the  steam  pressure  and 
power  of  one  boiler  as  compared  with  another ; 1l  as  to  the  cost  of 
making  repairs ; M  that  the  coal  which  was  offered  for  sale  would 
burn  brick;21  that  Balzac's  works  were  " books  that  children  would 
love  to  read" ; n  that  the  purchaser  of  picture  frames  would  be  able 
to  charge  its  customers  a  profit  upon  such  frames  sufficient  to  re- 
pay it  for  the  entire  cost  of  the  advertising  scheme,11  are  each 
merely  expressions  of  opinion. 


TDeming  v.  Darling,  148  Mass.  504, 
2L.R.A.  743,  20  N.  E.  107. 

•  Wicks  v.  Metcalf,  83  Or.  687,  163 
Pac.  988  [denying  rehearing  Wicks  v. 
Metcalf,  83  Or.  687,  163  Pac.  434]. 

•  Rcroggin  v.  Wood,  87  la.  407,  54 
N.  W.  437. 

llOltman  v.  Williams,  167  N.  Car. 
312,  83  S.  E.  348. 

11  Pike  v.  Fay,  101  Mass.  134. 

"Merritt  v.  Diifuc,  09  la.  211,  68 
N.  W.  553.  So,  Hoi  ton  v.  Noble,  83 
Cal.  7,  23  Pac.  58;  but  see  §  200  as  to 
a  similar  statement  as  to  the  amount 
of  hay  cut. 

13  Draft  v.  Hesselsweet,  194  Mich. 
604,  161  N.  W.  864. 

14  Lloyd  v.  Kehl,  132  Cal.  107,  64  Pac. 
125.  (The  statement  not  being  made 
by  an  hydraulic  expert.) 


II  American  Soda  Fountain  Co.  v. 
Spring  Water  Carbonating  Co.,  207 
Mass.  488,  93  N.  E.  801. 

II  Gaar  v.  Halverson,  128  la.  603,  105 
N.  W.  108. 

ITFuchs  &  Lang  Mfg.  Co.  v.  Kitt- 
redge,  242  111.  88,  89  N.  E.  723. 

II  Williamson  v.  Holt,  147  N.  Car. 
515,  61  S.  E.  384. 

II  Detroit  Shipbuilding  Co.  v.  Corn- 
stock,  144  Mich.  516,  108  N.  W.  286. 

H  Aurora  Land  Co.  v.  Keevan,  67 
Wash.  305,  121  Pac.  469. 

ttWoolridge  v.  Brown,  149  N.  .Car. 
299,  62  S.  E.  1076. 

22Barrie  v.  Jerome,  112  111.  App.  329. 

2*Bry  Block  Mercantile  Co.  ▼.  Col- 
umbia Portrait  Co.,  219  Fed.  710,  135 
C.  C.  A.  382. 
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A  statement  of  opinion  as  to  the  possible  use  of  realty  for  build- 
ing,24 or  the  area,21  or  title  to  realty,  the  facts  being  known,  from 
which  either  party  could  deduce  an  opinion,26  can  not  be  fraud.  If 
a  contract  is  entered  into  by  which  A  agrees  to  furnish  to  B  gas 
enough  to  operate  at  least  a  twelve  pot  glass  plant,  A  could  not 
have  relied  upon  an  alleged  representation  made  by  B  to  the  effect 
that  such  plant  would  not  require  more  than  eight  million  feet  of 
gas  per  month.27  If  the  amount  of  ore  in  a  mine  is  visible  to  both 
parties,  the  fact  that  the  seller  overestimates  the  amount,  does  not 
amount  to  fraud,  since  it  is  a  mere  statement  of  opinion.21  A  state- 
ment as  to  the  quality  of  land ; w  as  to  the  extent  to  which  a  tract 
of  land  is  underlaid  with  a  certain  vein  of  coal;90  that  a  cellar 
under  a  house  is  healthy ; 31  or  that  a  ditch  would  be  constructed 
which  would  irrigate  the  land  which  was  the  subject  of  the  con- 
tract of  sale*  are  each  of  them  statements  of  opinion. 

§292.  Fact  stated  as  opinion.  Express  disclaimer  of  knowl- 
edge by  the  party  making  the  representation  shows  that  it  is  an 
expression  of  opinion  only.1  If  the  owner  of  land  does  not  know 
the  location  of  one  of  the  corners  of  such  tract,  and  discloses  such 
ignorance,  his  honest  statement  as  to  where  he  believes  such  corner 
is,*  or  as  to  the  length  of  that  side,  are  statements  of  opinion,  and 
do  not  amount  to  fraud.2 

A  statement  which  is  ordinarily  one  of  fact,  such  as  financial 
condition,  will  be  merely  an  opinion  where  the  party  states  it  as  a 


W  Lake  v.  Tyree,  90  Va.  719,  19  S.  E. 
787;  Wren  t.  Moncure,  95  Va.  369,  28 
8.  E.  588  [citing  Gordon  v.  Butler,  105 
U.  S.  553,  26  L.  ed.  1166;  Parker  v. 
Moulton,  114  Mass.  99,  19  Am.  Rep. 
315]. 

SBankson  v.  Lagerlaf  (la.),  75  N". 
W.  661;  Lancaster  v.  Richardson,  13 
Tex.  Civ.  App.  682,  35  S.  W.  749. 

2t  Colorado.  Cooper  v.  Hunter,  8  Colo. 
App.  101,  44  Pac.  944. 

Indiana.  Pence  v.  Young,  22  Ind. 
App.  427,  53  N.  E.  1060. 

Kentucky.  Morse  v.  Duryea,  174  Ky. 
234,  192  S.  W.  477! 

Oregon.  Fellows  v.  Evans,  33  Or. 
30,  53  Pac.  491. 

Texas.  Hawkins  v.  Wells,  17  Tex. 
Civ.  App.  360,  43  S.  W.  816. 

27  Home  Gas  Co.  v.  Mannington  Co-op. 


Window  Grass  Co.,  63  W.  Va.  266,  ft! 
S.  E.  329. 

M  Southern  Development  Co.  v.  Silva, 
125  U.  S.  247,  31  L.  ed.  678. 

»Tryce  v.  Dittus,  199  111.  189,  65 
N.  E.  220;  Hegdale  v.  Wade,  78  Or. 
349,  153  Pac.  107. 

30  Mather  v.  Barnes,  146  Fed.  1000. 

tISohan  v.  Gibson,  118  Ky.  403,  80 
S.  W.  1173. 

« Stewart  v.  Larkin,  74  Wash.  681, 
134  Pac.  186. 

IHunt  v.  Blanton,  89  Ind.  38;  Rob- 
bins  v.  Barton,  50  Kan.  120,  31  Pac. 
686;  Watts  v.  Cummins,  59  Pa.  St.  84; 
Fromer,  etc.,  Co.  v.  Stanley,  95  Wis.  56, 
69  N.  W.  820. 

iOdell  v.  Story,  81  Neb.  437,  116 
N.  W.  269. 
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mere  matter  of  opinion  or  belief ; a  such  as  a  statement  that  he  con- 
siders himself  worth  from  ten  to  twenty  thousand  dollars  clear.4 
Thus  a  statement  of  the  " estimated"  amount  of  losses  unadjusted, 
in  suspense  and  in  litigation,  in  a  statement  of  an  insurance  com- 
pany is  a  mere  matter  of  opinion.11  Where  defendant  and  plaintiff 
neither  knew  nor  had  means  of  knowing  how  many  head  of  cattle 
defendant  had  and  plaintiff  knew  all  the  facts,  an  action  for  false 
representations  will  not  lie  where  defendant  agrees  to  deliver  one 
thousand  and  delivers  only  two  hundred  and  fifty.*  A  statement 
that  a  corporation  is  "just  getting  in  shape  to  make  nice  money,"1 
or  that  a  mine  will  be  very  profitable,1  or  that  an  ice  plant  with. 
which  vendee  is  acquainted  will  produce  a  certain  output  per  day 
if  proper  repairs  are  made,9  or  that  plaintiff's  bid  on  certain  work 
is  as  low  as  the  work  can  be  done  and  that  there  is  no  profit  in  it 
at  that  price,10  or  that  an  accommodation  maker  "takes  no  risk,"  fl 
are  all  of  them  statements  of  opinion  and  do  not  amount  to  fraud. 
If  the  purchaser  has  an  opportunity  to  examine  the  goods  which 
are  sold'  and  to  ascertain  the  quantity,  a  false  statement  as  to 
quantity  is  said  not  to  be  fraud,12  as  where  the  quantity  was  said 
to  be  one  hundred  bushels,  while  it"  was  in  reality  twelve  bushels.13 
A  misstatement  as  to  the  cost  of  goods  ordered,  when  the  dimen- 
sions of  the  steel  bars  and  the  price  per  pound  were  both  given  and 
the  purchaser  had  great  experience  in  such  business  and  could 
readily  have  computed  the  weight,  is  said  not  to  be  fraud.14  A 
statement  made  by  a  physician  who  is  employed  by  one  who  is 
liable  for  personal  injuries  to  another  as  to  the  future  consequences 
of  such  injuries,  is  prima  facie  a  statement  of  opinion,  and  the  fact 


IRobbins  v.  Barton,  50  Kan.  120,  31 
Pac.  636;  Grimes  Dry  Goods  Co.  v. 
Jordan,  7  Kan.  App.  192,  53  Pac.  186; 
Redpath  v.  Lawrence,  42  Mo.  App.  101 ; 
Friedman  v.  Peters,  18  Tex.  Civ.  App. 
11,  44  S.  W.  572;  Fromer  v.  Stanley,  95 
Wis.  56,  69  K  W.  820. 

4  Fromer  v.  Stanley,  95  Wis.  56,  69 
N.  W.  820. 

IWarfield  v.  Clark,  118  la.  69,  91 
N.  W.  833. 

•  Cole  v.  Smith,  26  Colo.  506,  58  Pac. 
1086. 

7  Younger  v.  Hoge,  211  Mo.  444,  18 
L.  R.  A.  (NJS.)  94,  111  S.  W.  20. 


•  Burwash  v.  Ballou,  230  111.  34,  15 
L.  R.  A.  (N.S.)  409,  82  N.  E.  355. 

•  Williamson  v.  Holt,  147  N.  Car. 
515,  17  L.  R.  A.  (N.S.)  240,  61  S.  E. 
384. 

10  Worrell  v.  Kinnear  Mfg.  Co.,  103 
Va.  719,  49  S.  E.  988. 

11  First  National  Bank  v.  Johnson, 
133  Mich.  700,  103  Am.  St.  Rep.  468,  95 
N.  W.  975. 

HSohan  v.  Gibson,  118  Ky.  403,  80 
S.  W.  1173. 

13Sohan  v.  Gibson,  118  Ky.  403,  80 
S.  W.  1173. 

14  Dalhoff  Const.  Co.  v.  Block,  157  Fed. 
227. 
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that  such  injuries  do  not  heal  within  the  time  stated,  does  not  of 
itself  show  fraud  or  misrepresentation.11  A  statement  that  an  in- 
jured person  would  recover  in  a  certain  length  of  time  is  an 
expression  of  opinion ;  and  the  fact  that  he  does  not  recover  within 
such  time  does  not  show  that  such  statement  was  fraudulent.16.  If 
the  opinion  of  the  physician  is  quoted  falsely  to  the  injured  person 
to  induce  a  compromise  of  his  claim,  such  false  statement  may 
amount  to  fraud.17 

§293.  Opinions  involving  material  facts.  A  statement  which 
by  itself  might  be  a  mere  expression  of  opinion  may  be  so  con- 
nected with  a  statement  of  a  material  fact  as  to  amount  to  fraud. 
A  statement  of  value  involving  and  coupled  with  a  statement  of  a 
material  fact  is  fraud.1  A  statement  as  to  the  location  of  realty,2 
or  as  to  the  quality  of  realty,3  as  a  statement  that  land  is  well  tim- 
bered,4 or  that  it  is  good  farm  land  and  that  it  is  irrigated  suffi- 
ciently,1 or  that  an  irrigation  company  will  be  able  to  furnish  to 


ISKilmartin  v.  Chicago,  B.  &  0.  Ry. 
Co.,  137  la.  64,  114  N.  W.  522;  Douda 
▼.  Chicago,  Rock  Island  &  Pacific  Ry. 
Co.,  141  la.  82,  110  N.  W.  272;  Doty  v. 
Chicago,  St.  Paul  &  Kansas  City  Ry. 
Co.,  49  Minn.  409,  52  N.  W.  135; 
Kelson  v.  Chicago  &.  Northwestern  Ry. 
Co.,  Ill  Minn.  193,  126  N.  W.  002; 
Homuth  v.  Metropolitan  Street  Rail- 
way Co.,  120  Mo.  629,  31  S.  W.  003. 

It  Douda  v.  Chicago,  Rock  Island  & 
Pacific  Ry.  Co.,  141  la.  82,  119  N.  W. 
272;  Nelson  v.  Chicago  &  Northwestern 
Ry.  Co.,  Ill  Minn.  103,  126  N.  W.  002; 
Quebe  v.  Gulf,  Colorado  &  Santa  Fe 
Ry.  Co.,  08  Tex.  6,  81  S.  W.  20. 

n  Owens  v.  Norwood-White  Coal  Co. 
(la.),  133  N.  W.  716;  Marple  v.  Minne- 
apolis &  St.  Louis  Ry.  Co.,  115  Minn. 
262,  132  N.  W.  333. 

1  Arkansas.  Castleman  v.  Schuhardt, 
128  Ark.  445,  104  S.  W.  1028. 

California.  Russ,  etc.,  Co.  v.  Water 
Co.,  120  Cal.  521,  65  Am.  St.  Rep.  186, 
52  Pac.  005;  Tracy  v.  Smith,  175  Cal. 
161,  165  Pac.  535;  Cooper  v.  Hunting- 
ton, —  Cal.  — ,  172  Pac.  501. 

Indiana.    Peffley  v.  Noland,  80  Ind. 


164;  Bolds  v.  Woods,  9  Ind.  App.  657, 

36  N.  E.  933. 

Minnesota.  Haven  v.  Neal,  43  Minn. 
315,  45  N.  W.  612;  Lofgren  v.  Peterson, 
54  Minn.  343,  56  N.  W.  44. 

Mississippi.  Brown  v.  Lyon,  81  Miss. 
438,  33  So.  284. 

Missouri.  Union  National  Bank  v. 
Hunt,  76  Mo.  439. 

New  Hampshire.  Bradbury  v.  Haines, 
60  N.  H.  123. 

New  York.  Schumaker  v.  Mather, 
1 33  N.  Y.  500,  30  N.  E.  755. 

North  Carolina.  J.  I.  Case  Thresh- 
ing Machine  Co.  v.  Feezor,  152  N.  Car. 
516,  67  S.  E.  1004. 

Pennsylvania.  'Sutton  v.  Morgan,  158 
Pa.  St.  204,  38  Am.  St.  Rep.  841,  27 
Atl.  894. 

2Reil1y  v.  Gottleb,  43  Wash.  9,  85 
Pac.  675. 

SReilly  v.  Gottleb,  43  Wash.  9,  85 
Pac.  675. 

4  Armstrong  v.  White,  9  Ind.  App.  588, 

37  N.  E.  28. 

9  Hagadorn  Investment  Co.  v.  Rieke. 
60  Colo.  555,  155  Pac.  381. 
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the  land  a  certain  quantity  of  water,1  or  that  there  are  not  so 
many  weeds  thereon  as  to  prevent  the  use  of  the  land  for  agricul- 
ture,7 or  that  damaging  frosts  do  not  exist  in  that  locality,1  or  that 
it  is  in  a  bad  location  out  from  the  city,  where  vendee  thus  in- 
duces vendor,  whose  agent  he  is,  to  sell  him  the  land  at  one-sixth 
of  its  value,9  or  that  a  sewer  system  can  be  extended  to  a  certain 
point,10  may  be  a  statement  of  fact.  A  statement  as  to  the  title  to 
land  involves  a  statement  of  fact,  unless  all  the  material  facts  are 
disclosed  in  full;  and  accordingly  such  statement  may  amount  to 
fraud  J1  A  statement  that  a  warehouse  is  "fire  proof,"  may  amount 
to  fraud.12  A  statement  as  to  the  value  of  certain  kinds  of  personal 
property,  such  as  notes ls  or  bonds,14  involves  a  positive  statement 
as  to  the  solvency  of  the  debtor  and  can  be  fraud.  So  a  statement 
that  a  certain  stock  is  worth  more  than  par  can  be  fraud  under 
some  circumstances.19  So  a  statement  as  to  the  value  of  goods,11 
may  be  fraud.  A  specific  statement  as  to  one's  own  financial  con- 
dition is  a  fact.17  A  statement  by  a  vendee  that  he  is  in  as  good 
financial  condition  and  has  as  good  credit  at  the  bank  as  ever,  may 


•  Cooper  v.  Huntington,  —  Cal.  — , 
172  Pac.  591. 

7  Woodward  v.  Western  Canada 
Colonization  Co.,  134  Minn.  8,  L.  R.  A. 
1917C,  270,  158  N.  W.  706. 

•  Tracy  v.  Smith,  175  Cal.  161,  165 
Pac.  535. 

•  Lofgren  v.  Peterson,  54  Minn.  343, 
56  N.  W.  44. 

lOKremer  v.  Lewis,  137  Minn.  368, 
163  N.  W.  732. 

11  Crane  v.  Perrier-Brock  Develop- 
ment Co.,  164  Cal.  676,  130  Paci  429; 
Kathan  v.  Comstock,  140  Wis.  427,  28 
L.  R.  A.  (N.S.)  201,  122  N.  W.  1044. 

UHickey  v.  Morrell,  102  N.  Y.  454, 
55  Am.  Rep.  824,  7  N.  E.  321. 

1>A  representation  that  certain- 
notes  were  as  "good  as  gold"  can  be 
fraud:  Andrews  v.  Jackson,  168  Mass. 
266,  60  Am.  St.  Rep.  390,  37  L.  R.  A. 
402,  47  N.  E.  412;  or  that  they  are 
"perfectly  good":  Crane  v.  Elder,  48 
Kan.  259,  15  L.  R.  A.  795,  29  Pac.  151. 
Contra  as  to  subscriptions  to  books: 
Casselberry  v.  Warren,  40  111.  App.  626; 
or  that  they  are  good  and  well  secured: 


Bish  v.  Beatty,  111  Ind.  403,  12  N.  E. 
623.  Apparently  contra:  Deming  v. 
Darling,  148  Mass.  504,  SLR.  A.  743, 
20  N.  E.  107. 

14  Handy  v.  Waldron,  18  R.  L  567, 
40  Am.  St.  Rep.  794,  29  Atl.  143. 

II  Where  the  stock  was  in  a  cor- 
poration apparently  formed  for  legal 
business,  but  intended  to  do  an  un- 
lawful loan  business,  under  a  contract 
with  a  bank  such  that  all  its  assets 
would  ultimately  pass  over  to  the 
bank,  a  statement  by  the  president  of 
such  bank  that  the  stock  in  such  cor- 
poration was  worth  more  than  par  and 
that  it  would  yield  certain  dividends 
was  held  fraud:  Murray  v.  Tolman,  162 
IH.  417,  44  N.  E.  748. 

1*  As  where  old  and  shop-worn  goods 
were  represented  as  new,  and  their 
price  overstated  by  means  of  a  false 
invoice:  Strand  v.  Griffith,  97  Fed.  854, 
38  C.  C.  A.  444.  See  for  similar  facts: 
McDowell  v.  Caldwell,  116  la.  475,  89 
N.  W.  1111. 

17  United  States.  Fecheimer  v.  Baum, 
37  Fed.  167,  2  L.  R.  A.  153. 
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be  fraud:19  A  statement  as  to  amount  of  annual  accumulations  on 
stock,1'  or  a  statement  of  the  number  of  monthly  payments  neces- 
sary to  discharge  a  building  association  mortgage,20  or  a  statement 
as  to  the  successful  operation  of  a  machine,21  even  if  no  representa- 
tions as  to  value  were  made,22  or  a  statement  that  a  machine  is  well 
adapted  for  a  certain  purpose,23  as  to  the  nature  of  the  work  that 
the  machine  would  do  and  the  amount  of  power  necessary  to  oper- 
ate it,24  or  a  statement  as  to  the  horse  power  which  a  motor  will 
develop,21  or  as  to  the  kind  of  work  which  a  type-setting  machine 
will  do,28  or  as  to  the  quality  of  a  musical  instrument,  at  least  if 
made  to  one  who  does  not  know  anything  about  musical  instru- 
ments,27 are  facts.  A  statement  that  a  horse  is  sound,  when  in  fact 
it  has  glanders,2*  or  that  horses  will  work  anywhere,  when  hi  fact 
they  are  balky,29  may  be  fraud. 

The  physical  condition  of  one  who  has  been  injured  is  a  material 
fact;  and  if  the  party  who  is  liable  for  such  injury,  or  his  agent 
makes  an  intentionally  false  statement  as  to  the  nature  and  extent 
of  such  injuries,  the  contract  of  release  which  is  induced  by  such 
false  statement  may  be  avoided.30  A  representation  by  a  master 
to  an  injured  employe  to  the  effect  that  the  accident  was  unavoid- 
able, thereby  inducing  the  employe  to  sign  a  release,  may  amount 
to  fraud.31 


Arkansas.  Richmond  v.  Mississippi 
Mills,  52  Ark.  30,  4  L.  R.  A.  413,  11 
S.  W.  960. 

Mississippi.  Brown  v.  Norman,  65 
Miss.  369,  7  Am.  St.  Rep.  663,  4  So. 
293. 

Nebraska.  Omaha  Feed  Co.  v.  Rush- 
forth,  75  Neb.  340,  106  N.  W.  25. 

Vermont.  Fitzsimmons  v.  Joslin,  21 
Vt.  129,  52  Am.  Dec.  46;  Chamberlin  v. 
Fuller,  59  Vt.  247,  9  Atl.  832. 

It  Clark  ▼.  Munroe  Co.,  127  Mich.  300, 
86  N.  W.  816. 

W  Hunter  v.  Loan  Association,  24  Tex. 
Civ.  App.  453,  59  S.  W.  596. 

» Loucks  y.  Taylor,  23  Ind.  App.  245, 
55  N.  E.  238. 

21  Scholfield,  etc.,  Co.  v.  Scholfield,  71 
Conn.  1,  40  Atl.  1046;  Walker  v.  Ayer, 
80  S.  Car.  292,  61  S.  E.  557. 

a  Walker  v.  Ayer,  80  S.  Car.  292,  61 
S.  E.  557. 


ttDowagiac  Mfg.  Co.  v.  Gibson,  73  la. 
525,  6  Am.  St.  Rep.  697,  35  N.  W.  603. 

MJ.  I.  Case  Threshing  Machine  Co. 
v.  Feezor,  152  N.  Car.  516,  67  S.  E. 
1004. 

28  Greene  v.  Curtis  Automobile  Co., 
144  Wis.  493,  129  N.  W.  410. 

MUnitype  Co.  v.  Ashcraft  Bros.,  155 
N.  Car.  63,  71  S.  E.  61. 

»  Couch  *.  O'Brien,  41  Okla.  76,  136 
Pac.  1088. 

» Weinberg  v.  Ladd,  199  Mich.  164, 
165  N.  W.  711. 

MCastleman  v.  Schuhardt,  128  Ark. 
445,  194  S.  W.  1028. 

30  St.  Louis  &  San  Francisco  R.  R. 
Co.  v.  Richards,  23  Okla.  256,  102  Pac. 
92;  Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Johnson,  —  Okla.  — ,  175  Pac.  494. 

«  Woods  v.  Wikstrom,  67  Or.  581,  135 
Pac  192. 
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The  existence  of  the  opinion  of  an  expert,  such  as  a  physician,0 
may  be  a  fact;  and  if  such  opinion  is  falsely  stated  to  exist,  when 
in  fact  it  does  not  exist,  such  false  statement  may  be  fraud.13 

Where  a  statement  might  in  one  view  of  the  evidence  be  an  ex- 
pression of  an  opinion  and  in  another  be  a  statement  involving  a 
fact,  it  is  a  question  of  fact  which  meaning  was  intended  and 
understood.34 

§  294.  Predictions.  A  statement  as  to  what  will  happen  in  the 
future  is  clearly  a  matter  of  opinion,  not  of  fact.1  A  statement  that 
the  capitol  would  be  located  near  the  realty  which  was  offered  for 
sale,2  or  as  to  the  profits  that  would  be  made,  or  dividends  that 


HOestreich  v.  Chicago,  St.  Paul, 
Minn.  &  Omaha  Ry.  Co.,  140  Minn. 
280,  167  N.  W.  1032. 

S3  See  §  420. 

34  United  States.  Stewart  v.  Ranche 
Co.,  128  U.  S.  383,  32  L.  ed.  439;  Reeves 
v.  Coming,  51  Fed.  774. 

California.  Cruess  v.  Fessler,  30  Cal. 
336. 

Illinois.    Allen  v.  Hart,  72  111.  104. 

Massachusetts.  Cheney  v.  Gleason, 
125  Mass.  166. 

Michigan.  Picard  v.  McCormick,  11 
Mich.  68;  Nowlin  v.  Snow,  40  Mich. 
690;  Moon  v.  McKinstry,  107  Mich.  668, 
65  N.  W.  546. 

New  York.  Simar  v.  Canaday,  53 
N.  Y.  298,  13  Am.  Rep.  523;  Hickey  v. 
Morrell,  102  N.  Y.  454,  55  Am.  Rep. 
824,  7  N.  E.  321. 

Wisconsin.  Warner  v.  Benjamin,  89 
Wis.  290,  62  N.  W.  179. 

1  United  States.  Vandervelden  v.  Ry. 
Co.,  61  Fed.  54;  Green  v.  Societe,  etc., 
81  Fed.  64;  Hansen  v.  Baltimore,  etc., 
Co.,  86  Fed.  832;  Wagner  v.  Ins.  Co., 
90   Fed.   395. 

California.  Lawrence  v.  Gayetty,  78 
Cal.  126,  12  Am.  St.  Rep.  29,  20  Pac. 
382. 

Illinois.  Brady  v.  Cole,  164  111.  116, 
45  N.  £.  438;  Burwash  v.  Ballon,  230 
111.  34,  15  L.  R.  A.  (N.S.)  409,  82  N.  £. 
355;  Emmereon  v.  Hutchinson,  63  111. 
App.  203. 


Indiana.  Conant  v.  Bank,  121  Ind. 
323,  22  N.  E.  250. 

Iowa.  Sweney  v.  Davidson,  68  la. 
386,  27  N.  W.  278;  Swan  v.  Mathre, 
103  la.  261,  72  N.  W.  522. 

Kentucky.  Smith  v.  Corbin,  135  Ky. 
727,   123   S.  W.  277. 

Massachusetts.   Knowlton  v.  Keenan, 

146  Mass.  86,  4  Am.  St.  Rep.  282,  15 
N.  E.  127;  Federal  Coal  &  Coke  Co.  v. 
Coryell,  223  Mass.  430,  111  N.  E.  1041; 
Brown  v.  Pierce,  229  Maas.  44,  118  N. 
E.  266. 

Michigan.  John.  D.  Grnber  Co.  v. 
Smith,  195  Mich.  336,  162  N.  W.  124. 

Minnesota.  Bigelow  v.  Barnes,  121 
Minn.  148,  45  L.  R.  A.  (N.S.)  203,  140 
N.  W.  1032. 

Mississippi  Alabama,  etc,  Ry.  Co. 
v.  Turnbull,  71  Miss,  1029,  16  So.  346. 

New  York.  Kelly  v.  Gould,  141  N.  Y. 
596,  36  N.  E.  320;  Kley  v.  Healy,  149 
N.  Y.  346,  44  N.  E.  150. 

North  Carolina.    Williamson  v.  Holt, 

147  N.  Car.  515,  17  L.  R.  A.  (NJ3.)240, 
61  S.  E.  384. 

Oregon.  Henrickson  v.  Hillsboro 
Garden  Tracts,  78  Or.  96,  152  Pac.  495. 

2  Ames  v.  Milam,  53  Okla.  739,  157 
Pac.  941;  Sanborn  v.  Plowman,  13  Tex. 
Civ.  App.  95,  35  S.  W.  193;  Watkins 
v.  Land,  etc.,  Co.,  92  Va.  1,  22  S.  E. 
554;  Land,  etc.,  Co.  v.  Brady,  92  Va. 
71,  22  S.  E.  845;  West  Seattle,  etc.,  Co. 
•v.  Herren,  16  Wash.  665,  48  Pac  341. 
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would  be  declared  in  a  given  business,*  will  not  amount  to  fraud; 
at  least  if  the  seller  did  not  know  the  falsity  of  such  predictions.4 
A  statement  that  "you  will  make  60t5ents  on  the  dollar"  and  "the 
business  is  all  right";1  or  a  statement  as  to  the  future  profits  of  a 
mine ;  •  or  a  statement  that  a  mine  was  rich  in  silver,  that  the  ore 
on  the  dump  would  pay  the  value  of  the  stock,  and  that  large 
dividends  would  be  paid ; 7  statements  as  to  the  number  of  fish  that 
would  be  caught ;  •  as  to  the  future  growth  of  a  town ;  •  as  to  the 
number  of  men  that  would  be  employed  in  industries  near  the  land 
sold ; 10  that  a  factory  would  turn  out  a  certain  amount  of  product 
per  day  if  repairs  were  made  on  the  machinery,  at  least  if  such 
statement  is  made  to  one  who  knows  what  the  output  of  such  fac- 
tory has  been  in  the  past,  and  who  has  an  opportunity  to  investi- 
gate the  machinery ; f1  that  a  certain  person  was  about  to  become 
a  partner;12  that  a  corporation  would  be  able  to  raise  certain 


3  Colorado.  Beard  v.  Bliley,  3  Colt). 
Appv  479,  34  Pac.  271. 

Georgia.  Weston  v.  Ry.  Co.,  90  Ga. 
289,  15  S.  E.  773;  Terhune  v.  Coker, 
107  Ga.  352,  33  S.  E.  394. 

niinois.  Mum  ford  v.  Tolman,  157  III. 
258,  41  N.  E.  617  [affirming  54  111. 
App.  471];  but  see  Musick  v.  Gatz- 
xneyer,  47  111.  App.  329;  Brady  v.  Cole, 
164  111.  116,  45  N.  E.  438;  Crocker  v. 
Manley,  164  III.  282,  56  Am.  St.  Rep. 
196,  45  N.  E.  577. 

Iowa.  Davis  v.  Campbell,  93  la.  524, 
61  N.  W.  1053;  Swan  v.  Mathre,  103 
la.  261,  72  N.  W.  522;  State  Bank  v. 
Mentzer,  125  la.  101,  100  N.  W.  69. 

Maryland.  Robertson  v.  Parks,  76 
Hd.  118,  24.AU.  411. 

Massachasetts.  Pedrick  v.  Porter,  87 
Mass.  (5  All.),  324. 

Michigan.  Western  Electric  Co.  v.* 
Hart,  103  Mkh.  477,  61  N.  W.  867. 

Mississippi.  Walker  v.  Ry.  Co.,  34 
Miss.  245. 

Nebraska.  Markel  *.  Moudy,  11  Neb. 
213.  7  N.  W.  853. 

Ohio.  Belmont  Mining  Co.  v.  Rogers, 
10  Ohio  C.  C.  305,  3  Ohio  Dec.  453. 

Texas.  Riley  v.  Treanor  (Tex.  Civ. 
App.),  25  S.  W.  1054. 

Wisconsin.  Warner  v.  Benjamin,  89 
Wis.  290,  62  N.  W.  179;  Spence  v.  Geil- 
fn&s,  89  Wis.  499,  62  N.  W.  529. 

4  Crosby  ▼.  Emerson,  142  Fed.  713. 


•  In  Terhune  v.  Coker,  107  Ga.  352, 
33  S.  E.  394,  the  court  said,  "The 
loose  statement  that  the  business  was 
'all  right1  can  not  be  regarded  as 
equivalent  to  a  positive  declaration 
that  the  corporation  was  a  perfectly 
solvent  and  paying  concern.  Mere 
'puffing*  does  not  constitute  legal  fraud, 
the  same  not  being  calculated  to  really 
mislead  a  purchaser,  especially  when  he 
is  afforded  a  full  opportunity  to  form 
his  own  independent  opinion  as  to  the 
advisability  of  becoming  a  purchaser." 
But  a  statement  concerning  future 
dividends  purporting  to  be  based  on  the 
present  condition  and  past  history  of 
the  corporation  may  be  fraud:  Beck- 
with  v.  Ryan,  66  Conn.  589,  34  Atl.  488. 

•  Burwash  v.  Ballou,  230  111.  34,  15 
L.  R.  A.  (NJS.)  409,  82  N.  E.  355. 

7  Crocker  v.  Manley,  164  111.  282,  56 
Am.  St.  Rep.  196,  45  N.  E.  577. 

I  Hansen  v.  Baltimore,  etc.,  Co.,  86 
Fed.  832. 

•  West  Seattle,  etc.,  Co.  v.  Herren,  16 
Wash.  665,  48  Pac.  341. 

10  Land,  etc.,  Co.  v.  Brady,  92  Va. 
71,  22  S.  E.  845. 

II  Williamson  v.  Holt,  147  N.  Car. 
515,  17  L.  R.  A.  (N.S.)  240,  61  S.  E. 
384. 

« Kley  v.  Healy,  149  N.  Y.  346,  44 
N.  E.  150. 
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funds ; 13  or  that  certain  improvements  would  be  made  on  adjoining 
land ; 14  or  that  certain  articles  could  be  put  on  the  market  at  a 
certain  price ; 1i  or  that  the  principal  debtor  would  discharge  thet 
note  and  free  the  surety  from  all  liability ; w  or  that  a  third  person 
would  pay  a  given  debt ; 17  that  a  voting  contest  will  be  a  failure ;  n 
that  a  certain  outfit  of  tractors  and  plows  will  plow  a  certain  num- 
ber of  acres  during  the  spring  in  which  the  sale  is  made,19  are  each 
mere  predictions,  and  hence,  matters  of  opinion  only.  Whether 
such  statements  are  a  part  of  the  contract  is,  of  course,  a  different 
question.20 

§295.  Promises.  A  promise  to  do  an  act  in  the. future  may  or 
may  not  be  a  contract  for  the  breach  of  which  damages  can  be 
recovered,  but  mere  non-performance  is  not  fraud.1    Thus  a  promise 


13  Kelly  v.  Gould,  141  N.  Y.  506,  36 
N.  E.  320. 

14  Alabama.  Cooke  v.  Cook,  lOti  Ala. 
175,  14  So.  471. 

Illinois.  Day  v.  Ft.  Scott,  etc.,  Co., 
153  111.  293,  38  N.  E.  567  [affirming  53 
III.   App.   165]. 

Missouri.  Davidson  v.  Hobson,  59 
Mo.  App.  130. 

Nebraska.  Canon  v.  Bank  (Neb.),  91 
N.  W.  585. 

Virginia.  Watkins  v.  Land,  etc.,  Co., 
92  Va.  1,  22  S.  E.  554;  Moore  v.  Barkfl- 
dall   (Va.),  25  S.  E.  529. 

Washington-.  Washington,  etc.,  Co.  v. 
Newlands,  11  Wash.  212,  39  Pac.  366. 

West  Virginia.  Buena  Vista  Co.  v. 
Billmyer,  48  W.  Va.  382,  37  S.  E.  583. 

18  Macklem  v.  Fales,  130  Mich.  66,  89 
N.  W.  581.  (Future  cost  of  making  a 
harrow.) 

It  Robinson  v.  Larson,  112  la.  173,  83 
N.  W.  900. 

"  Taylor  v.  Bank,  174  N.  Y.  181,  95 
Am.  St.  Rep.  564,  66  N.  E.  726. 

«  Brown  v.  Pierce,  229  Mass.  44,  118 
N.  E.  266. 

II  John  D.  Gruber  Co.  v.  Smith,  195 
Mich.  336,  162  N.  W.  124. 

20  See  §  222. 

1  England.  Jorden  v.  Money,  5  H.  L. 
Cas.  185. 

United  States.  Union  Pacific  Ry.  Co. 
v.  Barnes,  64  Fed.  80;  White  v.  Ewing, 
69  Fed.  451,  16  C.  C.  A.  296;  Huber  v. 


Gugenheim,  80  Fed.  598  [distinguishing 
Telegraph  Co.  v.  Rubber  Co.,  10  Ch. 
App.  515];  Bartol  v.  Walton,  etc.,  Co., 
92  Fed.  13;  Farwell  v.  Colonial  Trust 
Co.,  147  Fed.  480,  78  C.  C.  A.  22; 
Mamaux  v.  Cape  May  Real  Estate  Co., 
214  Fed.  757. 

Alabama.  Ansley  v.  Bank,  113  Ala. 
467,  59  Am.  St.  Rep.  122,  21  So.  59; 
Stacey  v.  Walter,  125  Ala.  291,  .28  So. 
89. 

Arkansas.  Conoway  v.  Newman,  91 
Ark.  324  [sub  nomine:  Conaway  v. 
Newman  Mill  &  Lumber  Co.,  121  S.  W. 
353] ;  Scullin  v.  Newman,  127  Ark.  227, 
191  S.  W.  922. 

California.  Feeney  v.  Howard,  79 
Cal.  525,  12  Am.  St.  Rep.  162,  4  L  R. 
A.  826,  21  Pac.  984. 

Colorado.  Adams  v.  Schiffer,  11  Colo. 
15,  7  Am.  St.  Rep.  202,  17  Pac.  21. 

Delaware.  Frantz  v.  Trust  Co.,  2 
Penn.  (Del.),  447,  47  Atl.  1000. 

Florida.  Harrington  *.  Rutherford, 
38  Fla.  321,  21  So.  283. 

Georgia.  Chattanooga,  etc.,  Ry.  Co. 
v.  Warthen,  98  8a.  599,  25  S.  E.  988. 

Illinois.  Gage  v.  Lewis,  68  111.  604; 
Haenni  v.  Bleisch,  146  111.  262,  34  N.  E. 
153;  Chamberlin  v.  Sanders,  268  111. 
41,  108  N.  E.  666;  Armstrong  v.  Lewis, 
38  111.  App.  164;  Murray  v.  Smith,  42 
111.  App.  548. 

Indiana.  Fouty  v.  Fouty,  34  Ind. 
433;  Smith  v.  Parker,  148  Ind.  127,  45 
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by  a  mortgagee  with  reference  to  enforcing  the  mortgage ; 2  a  prom- 


N.  E.  770;  Kain  v.  Rinker,  1  Ind..App. 
86,  27  N.  E.  328;  State  v.  Carlisle,  21 
Ind.  App.  438,  52  N.  E.  711. 

Iowa.  Kramer  v.  Messner,  101  la.  88, 
60  N.  W.  1142;  State  Bank  v.  Gates, 
114  la.  323,  86  N.  W.  311;  Blaul  v. 
Wandel,  137  la.  301,  114  N.  W.  899; 
State  Bank  v.  Brown,  142  la.  100,  119 
N.  W.  81;  Kelty  v.  McPeake,  143  la. 
567,  121  N.  W.  529;  Seymour  v.  Chicago 
&  Northwestern  Ry.  Co.,   181  la.  218, 

164  N.  W.  352. 

Kansas.  Slatten  v.  Konrath,  1  Kan. 
App.  636,  42  Pac.  399. 

Kentucky.  Iron  Co.  v.  Ford  (Ky.), 
50  S.  W.  27. 

Maine.    Long  v.  Woodman,  58  Me.  49. 

Maryland.  Buschman  v.  Codd,  52 
Md.  202;  Melville  v.  Gary,  76  Md.  221, 
24  Atl.  604;  Gaither  v.  Slack,  89  Md. 
727,  43   Atl.  915. 

Massachusetts.  Langdon  v.  Doud,  92 
Mass.  (10  All.),  433;  Dawe  v.  Morris, 
149  Mass.  188,  14  Am.  St.  Rep.  404,  4 
L.  R.  A.  158,  21  N.  E.  313;  Watson  v. 
Silsby,  166  Mass.  57,  43  N.  E.  1117; 
Sprague  v.  Kimball,  213  Mass.  380,  45 
L.  R.  A.  (N.S.)  962,  100  N.  E.  622. 

Michigan.  Boston  Piano  &  Music  Co. 
▼.  Pontiac  Clothing  Co.,  199  Mich.  141, 

165  N.  W.  856;  Barker  v.  Finlay,  200 
Mich.  166,  166  N.  W.  996. 

Minnesota.  Slagle  v.  Goodnow,  45 
Minn.  531,  48  N.  W.  402;  Bay  View 
Land  Co.  v.  Myers,  62  Minn.  265,  64 
N.  W.  816;  Hodsden  v.  Hodsden,  69 
Minn.  486,  72  N.  W.  562;  Bigelow  v. 
Barnes,  121  Minn.  148,  45  L.  R.  A. 
(N.S.)  203,  140  N.  W.  1032. 

Mississippi.  Smith  v.  St.  Louis  & 
San  Francisco  R.  Co.,  112  Miss.  878, 
73  So.  801. 

Missouri.  Younger  v.  Hoge,  211  Mo. 
444,  18  L.  R.  A.  (N.S.)  94,  111  S.  W. 
20;  Manheimer  v.  Harrington,  20  Mo. 
App.  297;  Bullock  v.  Woolridge,  42  Mo. 
App.  356. 

Nebraska.  American,  etc.,  Associa- 
tion v.  Rainbolt,  48  Neb.  434,  67  N.  W. 
493;  American,  etc.,  Association  v. 
Bear,  48  Neb.  455,  67  N.  W.  500;  Cohn 


v.  Broadhead,  51   Neb.  834,  71   N.  W. 
747. 

New  Hampshire.  Syracuse  Knitting 
Co.  v.  Blanchard,  69  N.  H.  447,  43  Atl. 
637. 

New  Mexico.  Witt  v.  Cuenod,  9  N. 
M.  143,  50  Pac.  328. 

New  York.  Morris  v.  Talcott,  96 
N.  Y.  100;  Hotchkin  v.  Bank,  127  N.  Y. 
329,  27   N.   E.   1050. 

Ohio.  Armstrong  v.  Karshner,  47  O. 
S.  276,  24  N.  E.  897. 

Oregon.  Marshall  v.  Hillsboro  Garden 
Tracts,  78  Or.  89,  152  Pac.  493; 
Henrickson  v.  Hillsboro  Garden  Tracts, 
78  Or.  96,  152  Pac.  495;  Fleming  v. 
Gerlinger  Motor  car  Co^O  Or.  195,  15ft 
Pac.  1153,  168  Pac.^p/ 

Rhode  Island.  Lyons  v.  Briggs,  14  R. 
I.  222,  51  Am.  Rep.  372;  Swift  v. 
Rounds,  19  R.  I.  527,  61  Am.  St.  Rep. 
791,  33  L.  R.  A.  561,  35  Atl.  45. 

Tennessee.  '  Farrar  v.  Bridges,  22 
Tenn.  (3  Humph.),  566. 

Texas.  Chicago,  etc.,  Ry.  Co.  v. 
Titterington,  84  Tex.  218,  31  Am.  St. 
Rep.  39,  19  S.  W.  472. 

Vermont.  Redington  v.  Roberts,  25 
Vt.  686;  Jude  v.  Woodburn,  27  Vt.  415; 
Allen  v.  Hodge,  51  Vt.  392. 

Virginia.  Orr  v.  Goodloe,  93  Va.  263, 
24  S.  E.  1014;  Anderson  v.  Land  Co., 
96  Va.  257,  31  S.  E.  82. 

Washington.  Gardner  v.  Frederick, 
96  Wash.  324,  165  Pac.  85;  Fryar  v. 
Hazelwood  Holstein  Farms,  97  Wash. 
78,  165  Pac.  1084. 

West  Virginia.  Love  v.  Teter,  24 
W.  Va.  741. 

Wisconsin.  Sheldon  v.  Davidson,  85 
Wis.  138,  55  N.  W.  161;  Tufts  v.  Wein- 
feld,  88  Wis.  647,  60  N.  W.  992;  Fromer, 
etc.,  Co.  v.  Stanley,  95  Wis.  56,  69 
N.  W.  820;  Seymour  v.  Cushway,  100 
Wis.  580,  69  Am.  St.  Rep.  957,  76  N. 
W.  769;  Milwaukee,  etc.,  Co.  v.  Schok- 
necht,  108  Wis.  457,  84  N.  W.  838; 
James  Music  Co.  v.  Bridge,  134  Wis. 
510,  114  N.  W.  1108. 

2  Gaither  v.  Slack.  89  Md.  727,  4$ 
Atl.  915;  Bay  View  Land  Co.  v.  Myers, 
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ise  by  a  grantee  as  to  paying  for1  or  improving  the  property  con- 
veyed;4 a  promise  by  a  land  company  to  grade  streets  and  con- 
struct waterworks;1  a  promise  that  a  bridge  will  be  built  and  a 
hotel  erected,'  or  that  a  street-car  line  will  be  extended  past  the 
property  sold ; 7  a  verbal  agreement  to  form  a  partnership  to  buy 
standing  timber,  unenforceable  under  the  statute  of  frauds;8  a 
promise  not  to  compete  in  business ;  •  a  promise  that  the  buyer  of 
certain  stone  will  not  use  it  in  performing  a  contract  which  the 
seller  has  failed  to  secure  on  competitive  bidding ; 10  a  promise  to 
secure  to  the  purchaser  of  certain  stock  the  position  of  secretary 
and  treasurer  in  such  corporation  at  a  certain  salary ; u  that  stock 
which  was  not  yet  issued  would  be  fully  paid  up,  and  non-assess- 
able ; 12  as  to  the  way  in  which  a  corporation  would  do  business, 
whereby  persons  were  induced  to  subscribe  to  its  stock ; 13  a  state- 
ment by  the  vendor's  agent  that  the  vendee  could  return  the  goods 
if  on  inspe<^JMi  they  proved  unsatisfactory,  the  written  contract 
containing  nWrach  provision ; 14  that  the  buyer  would  countermand 
an  outstanding  order  if  the  seller  would  sell  him  certain  goods ; w 
a  statement  by  one  who  contracts  to  accept  and  pay  for  advertising 
within  certain  maximum  and  minimum  amounts  that  he  will  take 


62  Minn.  265,  64  N.  W.  816,  and  Bee 
Jorden  v.  Money,  5  H.  L.  Cas.  185. 

3  Harrington  v.  Rutherford,  38  Fla. 
321,  21  So.  283;  Haenni  v.  Bleisch,  146 
HI.  262,  34  N.  E.  153. 

4  Chicago,  etc.,  Co.  v.  Titterington, 
84  Tex.  218,  31  Am.  St.  Rep.  39,  10 
S.  W.  472. 

•  Anderson  v.  Land  Co.,  96  Va.  257, 
31  S.  E.  82. 

tOrr  v.  Goodloe,  93  Va.  263,  24  S.  E. 
1014. 

7  Day  v.  Improvement  Co.,  153  111. 
293,  38  N.  E.  567  [ami-  g  53  HI.  App. 
165]. 

•  Seymour  v.  Cushway,  100  Wis.  580, 
69  Am.  St.  Rep.  957,  76  N.  W.  769 
[citing  Dunphy  v.  Ryan,  116  U.  S.  491, 
29  L.  ed.  703;  Lantry  v.  Lantry,  51 
111.  458,  2  Am.  Rep.  310;  Hoge  v.  Hoge, 
1  Watts  (Pa.)  163,  26  Am.  Dec  52]. 

•  Witt  v.  Cuenod,  9  N.  M.  143,  50 
Pac.  328  [citing  Atlantic  Delaine  Co.  v. 
James,  94  U.  S.  207,  24  L.  ed.  112; 


Penwick  v.  Grimes,  5  Cranch  C.  C.  439; 
Day  v.  Investment  Co.,  153  HI.  293,  38 
N.  E.  567;  Burt  v.  Bowles,  69  Ind.  1; 
Long  v.  Woodman,  58  Me.  49;  Chicago, 
etc.,  Co.  v.  Titterington,  84  Tex.  218, 
31  Am.  St.  Rep.  39,  19  S.  W.  472; 
Moore  v.  Cross,  87  Tex.  557,  29  S.  W. 
1051;  Mayer  v.  Swift,  73  Tex.  367,  11 
S.  W.  378;  Tufts  ▼.  Weinfeld,  88  Wis. 
647,  60  N.  W.  992]. 

1i  Stewart  v.  Monad  Engineering  Co., 
26  Del.  165,  84  Atl.  209  [affirming 
(Super)  Monad  Engineering  Co.  v. 
Stewart,  25  Del.  35,  79  Atl.  598]. 

11  Younger  v.  Hoge,  211  Mo.  444,  IS 
L.  R.  A.  (N.S.)  94,  111  S.  W.  20. 

ttFarwell  v.  Colonial  Trust  Co.,  147 
Fed.  480,  78  C.  C.  A.  22. 

1*Lowry  National  Bank  v.  Hazard, 
223  Pa.  St.  520,  72  Atl.  889. 

14  Friedman  v.  Pierce,  210  Mass.  419, 
97  N.  E.  82. 

II  Blaul  v.  Wandel,  137  la.  301,  114 
N.  W.  899. 
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much  more  advertising  than  the  minimum ; "  that  the  set  of  law 
books  which  was  the  subject  of  the  sale  would  be  published  as  long 
as  a  certain  other  set  was  published ; "  a  promise  to  marry  the 
grantor,  by  which  he  is  induced  to  convey  certain  realty  to  the 
grantee,  the  marriage  subsequently  taking  place,  and  the  grantee 
living  with  the  grantor  until  a  quarrel  a  few  months  later ; 18  a 
promise  to  give  employment,  as  an  inducement  to  a  contract  of 
compromise  of  a  claim  for  personal  injuries ; 19  a  promise  to  fur- 
nish a  certificate  with  the  cattle  which  were  sold,  showing  that 
they  had  been  tuberculin  tested ; M  a  promise  to  secure  special  con- 
tracts for  the  use  of  a  jitney  bus  if  the  purchaser  did  not  find  that 
its  operation  as  a  carrier  was  profitable ; 21  a  promise  not  to  assign 
a  note ; n  or  to  support  the  adversary  party,23  refer  solely  to  the 
future,  and  though  broken,  can  not  be  fraud. 

In  the  absence  of  facts  raising  a  constructive  trust,  a  mere  prom- 
ise to  reconvey  realty,24  or  to  hold  in  trust ; tt  to  pay  certain  notes 
in  consideration  of  a  conveyance  of  realty;2*  a  promise  to  the 
vendee  of  a  lot  in  an  addition,  that  the  entire  tract  will  be  re- 
stricted in  the  same  manner  as  the  tract  which  he  purchases  is 
restricted;27  or  a  promise  not  to  enforce  notes  given  by  a  pur- 
chaser of  property  except  out  of  the  proceeds  of  such  property  on 
a  resale,21  do  not,  though  broken,  constitute  fraud.  If  A  requested 
B  to  fill  out  A's  bid  to  the  government,  and  B  promises  to  treat 
such  information  as  confidential,  B's  act  in  underbidding  A  was 
held  not  to  give  rise  to  any  liability,  since  no  consideration  for 


IIBromonia  Co.  v.  Greenwood  Drug 
Co.,  78  S.  Car.  482,  50  S.  E.  363. 

WBigelow  v.  Barnes,  121  Minn,  148, 
45  L.  R.  A.  (N.S.)  203,  140  N.  W.  1032. 

It  Jackson  v.  Jackson,  222  111.  46,  6 
L.  R.  A.  (N.S.)  785,  78  N.  E.  19. 

WSculHn  v.  Newman,  1271  Ark.  227, 
191  S.  W.  922;  Seymour  v.  Chicago  & 
Northwestern  Ry.  Co.,  181  la.  218,  164 
N.  W.  352;  Smith  v.  St.  Louis  &  San 
Francisco  R.  Co.,  112  Miss.  878,  73  So. 
801.  (The  attempt  to  treat  the  breach 
of  such  a  promise  as  fraud  is  made  to 
evade  the  parol  evidence  rule  if  the 
contract  of  compromise  is  in  writing.) 
See  ch.  LXIX. 

MFryar  v.  Hazelwood  Holstein 
Farms,  97  Wash.  78,  165  Pac.  1084. 


21  Fleming  v.  Gerlinger  Motorcar  Co., 
86  Or.  195,  159  Pac.  1153,  168  Pac.  289. 

22  Murray    v.   Reckwith,  48  HI.    391. 
23 Chamberlin  v.  Sanders,  268  111.  41, 

108  N.  E.  666. 

24  Stacey  v.  Walter,  125  Ala.  291,  28 
So.  89. 

MLovett  v.  Taylor,  54  N.  J.  Eq.  311, 
34  Att.  896. 

*•  Harrington  v.  Rutherford,  38  Fla. 
321,  21  So.  283.  (The  grantee  here  re- 
conveyed  to  another,  leaving  the  notes 
unpaid,   himself  being  insolvent.) 

27  Sprague  v.  Kimball,  213  Mass.  380, 
45  L.  R.  A.  (N.S.)  962,  100  N.  E.  622. 

21  State  Bank  v.  Brown,  142  la.  190, 
119  N.  W.  81. 
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such  promise  existed,  and  since  the  breach  of  a  promise  would  not 
amount  to  fraud.29 

On  the  other  hand,  the  statement  of  the  creditor  A,  made  to  the 
debtor  B,  to  induce  him  to  sign  a  note  which  included  C's  indebted- 
ness as  well  as  B's,  to  the  effect  that  it  would  be  "the  same  with 
you  if  you  sign  one  note  as  if  there  were  two',"  was  said  to  be  a 
fraudulent  statement  of  fact  that  A  would  not  hold  B  upon  such 
note  for  C's  indebtedness.10 

In  Pennsylvania,  a  breach  of  a  contract  which  is  an  inducement 
to  the  transaction  in  question  is  spoken  of  as  "fraud."*1  In  this 
jurisdiction,  however,  the  parol  evidence  rule  is  far  more  limited  in 
its  operation  than  it  is  generally.12 

§  296.  Promise  coupled  with  statement  of  fact.  If  a  material 
fact  is  misrepresented,  the  addition  of  a  promise  to  such  misrepre- 
sentation does  not  prevent  it  from  being  fraud,  if  the  other  ele- 
ments of  fraud  exist.1  Thus  a  false  statement  as  to  present  ability 
to  perform  a  contract ; 2  a  statement  by  A  to  B  to  the  effect  that  X 
was  making  plans  to  enter  into  a  specified  business  and  that  A 
was  authorized  to  represent  X;1  as  that  a  driller  has  appliances 
which  can  control  quicksand;4  or  a  false  statement  that  a  given 
contract  has  been  made ; B  as  a  representation  that  a  mill  and  iron 
foundry  has  been  contracted  for ; 8  or  that  a  railway  has  agreed  to 


MHardison  v.  Reel,  154  N.  Car.  273, 
70  S.  E.  463. 

80  Hunter  v.  Sherron,  —  N.  Car.  — , 
97  S.  E.  5.  (Possibly  this  is  really  to 
be  explained  as  a  case  of  fraud  as  to 
the  contents  of  the  instrument.) 

81Gandy  v.  Weckerly,  220  Pa.  St. 
285,  123  Am.  St.  Rep.  691,  18  L.  R.  A 
(N.S.)    434,  69  Atl.  858. 

82  See  ch.  LXTX. 

1  California.  Dobinson  v.  McDonald, 
92  Cal.  33,  27  Pac.  1098;  Russ,  etc.,  Co. 
v.  Water  Co.,  120  Cal.  521,  66  Am.  St. 
Rep.  186,  52  Pac.  995. 

Iowa.  Wood  v.  Lambert,  85  la.  580, 
52  N.  W.  615;  Dashiel  v.  Harshman,  113 
la.  283,  85  N.  W.  85.     , 

s  Kansas.    Sargent  v.  Ry.  Co.,  48  Kan 
672,  29  Pac.  1063. 

Michigan.  Daniel  v.  Robinson.  66 
Mich.  296,  33  N.  W.  497;  Barker  v. 
Finlay,  200  Mich.  166,  166  N.  W.  996. 


Missouri.  Traber  v.  Hicks,  131  Mo. 
180,  32  S.  W.  1145. 

Texas.  Davis  v.  Driscoll,  22  Tex.  Civ. 
App.  14,  54  S.  W.  43. 

2  Russ,  etc.,  Co.  v.  Water  Co.,  120 
Cal.  521,  65  Am.  St.  Rep.  186,  52  Pac. 
995;  Sargent  v.  Ry.  Co.,  48  Kan.  672, 
29  Pac.  1063. 

8  O'Connor  v.  Lighthker,  34  Wash. 
152,  75  Pac.  643. 

4  Davis  v.  Driscoll,  22  Tex.  Civ.  App. 
14,  54  S.  W.  43. 

BKremer  v.  Lewis,  137  Minn.  368,  163 
N.  W.  732;  Owens  v.  Land  Co.,  96  Va. 
560,  28  S.  E.  950. 

•  Owens  v.  Land  Co.,  95  Va.  560, 
28  S.  E.  950. 

But  a  statement  that  arrangements 
have  been  made  for  locating  a  depot 
on  a  given  tract  of  land  is  not  fraud: 
Lambert  v.  Land  Co.  (Va.),  27  S.  E. 
462. 
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extend  its  line  to  a  certain  point;7  or  that  a  given  contract  has 
not  been  made ;  •  or  a  statement  that  a  deed  does  not  contain  any- 
thing affecting  the  interest  of  a  given  party  and  that  if  anything 
does  affect  such  interest  it  would  be  made  good,1  is  fraud.  If  an 
agent  for  an  undisclosed  purchaser  represents  that  his  principal  is 
a  responsible  builder  who  is  about  to  construct  a  valuable  building 
upon  such  property  and  thus  induces  the  vendor  to  agree  to  accept 
the  note  of  the  purchaser  for  the  greater  portion  of  the  purchase 
money,  when  in  fact  the  purchaser  was  not  responsible  financially 
and  her  note  was  not  marketable,  such  misrepresentation  is  a  de- 
fense in  an  action  for  specific  performance.10  A  promise-  may  be 
the  means  by  which  a  false  impression  is  conveyed,  and  if  so  it  may 
amount  to  fraud.11  If  the  vendee  has  learned  that  there  is  a  valu- 
able granite  quarry  underlying  certain  land,  and  he  buys  such  land 
representing  that  he  means  to  use  it  as  a  pasture  and  to  keep 
others  from  crossing  his  own  land  in  going  to  and  from  the  land 
which  he  is  buying,  such  false  statement  may  amount  to  fraud.12 
If  such  promise  is  carried  into  the  contract  and  is  made  a  term 
thereof,  failure  to  perform  is  a  breach,  and  is  discussed  hereafter.13 


§  297.  Breach  of  contract  amounting  to  constructive  trust.    If 

the  circumstances  are  such  as  to  create  an  implied  trust,  a  breach 
of  a  contract  to  carry  out  such  trust  is  often  called  fraud  in 
equity.1    In  such  cases,  however,  the  fraud  is  really  the  failure  to 


1  Kremer  v.  Lewis,  137  Minn.  368,  163 
N.  W.  732. 

•  A  was  B's  agent  with  exclusive 
right  to  sell  a  certain  tract  of  land  at 
a  specified  commission.  B  represented 
to  A  that  he  would -not  sell  such  tract, 
and  thereby  induced  A  to  surrender 
socb  contract.  B  had  in  fn^t  sold  such 
tract  already.  This  was  held  fraud: 
Dobinson  v.  McDonald,  92  Cal.  33,  27 
Pac.  1098. 

IDashiel  v.  Harshman,  113  la.  283, 
85  N.  W.  85. 

10  Cowan  v.  Curran,  216  III.  598,  75 
N.   E.  322. 

«  Crompton  v.  Beedle,  83  Vt.  287,  30 
L.  R.  A.  (N.S.)  748,  75  Atl.  331. 

12  Crompton  v.  Beedle,  83  Vt.  287,  30 
L.  R.  A.  (N.S.)  748,  75  Atl.  331. 

«  See  ch.  LXXVII,  and  ch.  LXXXIV. 


1  California.  Brison  v.  Brison,  75 
Cal.  525,  7  Am.  St.  Rep.  189,  17  Pac. 
689;  same  case,  90  Cal.  323,  27  Pac. 
186;  Hannah  v.  Canty,  175  Cal.  763, 
167  Pac.  373. 

Illinois.  Rice-Stix  Dry  Goods  Co.  v. 
Albrecht,  273  111.  447,  113  N.  E.  66. 

Kansas.  Newell  v.  Newell,  14  Kan. 
202. 

Kentucky.  Taylor  v.  Fox,  162  Ky. 
804,  173  S.  W.  154. 

Maine.  Androscoggin  County  Say- 
ings Bank  v.  Tracy,  115  Me.  433,  99 
Ati.  257. 

New  York.  Wood  v.  Rabe,  96  N.  Y. 
414,  48  Am.  Rep.  640. 

Oklahoma.  Rees  v.  Egan,  —  Okla. 
— ,  166  Pac.  1038. 

Virginia.  Matney  v.  Yates,  121  Va. 
506,  93  S.  E.  694. 
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carry  out  the  trust,  a  duty  existing  independent  of  contract,  and 
not  the  breach  of  the  contract.  Thus  where  property  is  conveyed 
by  one  to  another  in  whom  he  reposes  trust  and  confidence,  as  by 
son  to  mother,2  mother  to  son,3  husband  to  wife,4  wife  to  husband,* 
or  to  any  person  in  whom  actual  trust  and  confidence  are  reposed,8 
for  the  purpose  of  carrying  out  a  trust,  equity  will  enforce  a  con- 
tract to  carry  out  such  trust.  This  question  is  affected  by  the  sta- 
tute of  frauds.7  If  the  contract  is  oral  and  unenforceable  as  a  con- 
tract, the  attempt  to  save  the  rights  of  the  injured  party  on  the 
theory  that  such  breach  of  contract  is  fraud  is  frequently  made; 
and  unless  some  such  theory  is  invoked  successfully,  such  party 
can,  at  best,  recover  only  the  value  of  what  he  parted  with. 

§  298.  Promise  made  without  intention  of  keeping  it — Promise 
treated  as  fraud.  Where  the  promise  is  made  without  any  intent 
on  promisor's  part  to  keep  it,  but  to  induce  action  on  the  part  of 
promisee,  it  is  held  in  many  jurisdictions  to  be  fraud,1  on  the  theory 


Washington.  Clutter  v.  Strange,  41 
Wash.  86,  82  Pac.  1028.  See  §§  13*71 
et  seq. 

2  Wood  v.  Rabe,  96  N.  Y.  414,  48 
Am.  Rep.  640. 

Contra:  Haenni  v.  Bleisch,  146  111. 
262,  34  N.  E.  153  (between  father  and 
daughter) . 

3Nordholt  v.  Nordholt,  87  Cat.  552, 
£2  Am.  St.  Rep.  268,  26  Pac.  599. 

«  Cetenich  v.  Fuvich,  —  R.  I.  — ,  102 
Atl.  817;  Richardson  v.  Adams,  16 
Tenn.  (10  Yerg.)  273. 

IBrison  v.  Brison,  75  Cal.  525,  7 
Am.  St.  Rep.  189,  17  Pac.  689;  same 
case,  90  Cal.  323,  27  Pac.  186. 

6  Leach  v.  Gray,  —  Ala.  — ,  77  So. 
341  (guardian) ;  Alaniz  v.  Casenave,  91 
Cal.  41,  27  Pac.  521  (husband  of  niece) ; 
MacDermot  v.  Hayes,  175  Cal'.  95,  170 
Pac.  616  (agent). 

7  See  §§  1371  et  seq. 

1  United  States.  In  re  Hunter-Rand 
Co.,  241  Fed.  175;  In  re  Collins,  242 
Fed.  975  [decree  affirmed,  Jones  v.  H. 
M.  Hobbie  Grocery  Co.,  246  Fed.  431, 
158  C.  C.  A.  495];  Fay  v.  Hill,  249 
Fed.  415. 

Alabama.    Ansley  v.  Bank,  113  Ala. 


467,  59  Am.  St.  Rep.  122,  21  So.  59; 
Clarkson  v.  Pruett,  —  Ala.  — ,  79  So. 
194. 

California.  Lawrence  v.  Gayetty,  78 
Cal.  126,  12  Am.  St.  Rep.  29,  20  Pac. 
382;  Rubs,  etc.,  Co.  v.  Water  Co.,  120 
Cal.  521,  65  Am.  St.  Rep.  186,  52  Pac. 
995;    Matteson   v.   Wagoner,    147   Cal. 

739,  82  Pac.  436. 

Connecticut.  Ayers  v.  French,  41 
Conn.  142;  Dowd  v.  Tucker,  41  Conn. 
197. 

Illinois.  Murray  v.  Tolman,  162  HI. 
417,  44  N.  E.  748. 

Iowa.  Oakey  v.  Ritchie,  69  la.  69, 
28  N.  W.  448;  Stout  v.  Stout,  165  la. 
552,  L.  R.  A.  1915A,  711,  164  N.  W. 
474;  Mulroney  Mfg.  Co.  v.  Weeks,  171 
N.  W.  36. 

Kansas.     Green   t.   Green,   34  Kan. 

740,  52  Am.  Rep.  256,  10  Pac.  156; 
Lancaster  National  Bank  v.  Mackey, 
5  Kan.  App.  437,  49  Pac.  324. 

Michigan.  Wilson  v.  Eggleston,  27 
Mich.  257;  Munzer  v.  Stern,  105  Mich. 
523,  55  Am.  St.  Rep.  468,  29  L.  R.  A. 
859,  63  N.  W.  513;  Gibbs  v.  Mintline, 
175  Mich.  626, 141  N.  W.  538. 

Minnesota.     Cox    v.    Edwards,    120 
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that  the  intent  of  the  party  promising  is  a  material  fact.2  Where 
a  wife  induces  her  husband  to  convey  property  to  her,  meaning  to 
abandon  him  when  the  conveyance  is  delivered ; 3  or  where  A  prom- 
ises to  marry  B  without  intending  to  do  so,  in  order  to  induce  B  to 
make  a  conveyance  to  A ; 4  where  A  induces  B  to  buy  and  pay  for 
certain  property  by  having  C  promise  B  to  buy  it  from  him  at  an 
advance;8  where  A  represents  to  B  that  a  lease  will  be  given  for 
certain  property;*  where  A  promises  to  deliver  a  specified  brand 
of  goods  in  performance  of  the  contract,  intending  not  to  deliver  such 


Minn.  512,  139  N.  W.  1070;  Holmes  v. 
Wilkes,  130  Minn.  170,  153  N.  W.  308; 
Nelson  v.  Berkner,  139  Minn.  301,  166 
N.  W.  347. 

Mississippi.  Gross  v.  McKee,  53  Miss. 
536. 

Nebraska.  Pollard  v.  McKenney,  69 
Neb.  742,  96  N.  W.  679. 

New  Hampshire.  Goodwin  v.  Home, 
60  N.  H.  485. 

North  Carolina.  White  Sewing  Ma- 
chine Co.  v.  Bullock,  161  N.  Car.  1, 
76  S.  E.  634. 

Ohio.  American  Hosiery  Co.  v. 
Baker,  18  Ohio  C.  C.  604. 

Oregon:.  Koehler  v.  Dennison,  72  Or. 
362,  143  Pac.  649. 

Pennsylvania.  Williams  v.  Kerr,  152 
Pa.  St.  560,  25  Atl.  618;  Corn  Exchange 
National  Bank  v.  Solicitors',  etc.,  Co., 
188  Pa.  St.  330,  68  Am.  St.  Rep.  872, 
41  Atl.  536. 

Texas.  Chicago,  etc.,  Ry.  v.  Titter- 
ington,  84  Tex.  218,  31  Am.  St.' Rep. 
39,  19  S.  W.  472;  Cearley  v.  May 
(Tex.)  167  S.  W.  725;  Detroit  Electrical 
Works  v.  Ry.  Co.  (Tex.  Civ.  App.), 
29  S.  W.  412;  Touchstone  v.  Staggs 
(Tex.  Civ.  App.),  39  S.  W.  189;  McFar- 
land  v.  McGill,  16  Tex.  Civ.  App.  298, 
41  S.  W.  402. 

West  Virginia.  Martin  v.  South 
Bluefield  Land  Co.,  81  W.  Va.  62,  94 
S.  E.  493. 

2  Old  Colony  Trust  Co.  v.  Traction 
Co.,  89  Fed.  794;  Langley  v.  Rodriguez, 
122  Cal.  580,  55  Pac.  406;  Nelson  v. 
Berkner,  139  Minn.  301,  166  N.  W.  347. 


3Meldrum  v.  Meldrum,  15  Colo.  478, 
11  L.  R.  A.  65,  24  Pac.  1083;  Hursen 
v.  Hursen,  212  111.  377,  103  Am.  St. 
Rep.  230,  72  N.  E.  391;  Baaye  v.  Basye, 
152  Ind.  172,  52  N.  E.  797  [citing 
Evans  v.  Edmonds,  13  C.  B.  777;  Brison 
v.  Brison,  75  Cal.  525,  7  Am.  St.  Rep. 
189,  17  Pac.  689;  Stone  v.  Wood,  85 
111.  603;  Meldrum  v.  Meldrum,  15  Colo. 
478,  11  L.  R.  A.  65,  24  Pac.  1083; 
Turner  v.  Turner,  44  Mo.  535]. 

4Clarkson  v.  Pruett,  —  Ala.  — ,  79 
So.  194. 

Contra :  where  the  grantor  makes  such 
conveyance  to  induce  grantee  to  marry 
him  before  the  expiration  of  the 
statutory  period  after  grantor's  di- 
vorce, and  while  such  marriage  was  a 
felony  and  void  by  statute:  Szlauzis 
v.  Szlauzis,  255  111.  314,  L.  R.  A.  1916C, 
741,  99  N.  E.  640. 

SDeLissa  v.  Coal  Co.,  59  Kan.  319, 
52  Pac.  886;  Horton  v.  Lee,  106  Wis. 
439,  82  N.  W.  360. 

If  A  and  B  have  entered  into  a  con- 
tract by  which  A  agrees  to  sell  a  tract 
of  land  to  B  for  a  certain  price,  and 
B,  in  order  to  escape  liability  under 
such  contract,  induces  X  to  offer  to 
A  a  much  higher  price  for  such  tract 
of  land,  X  not  intending  to  pay  there- 
for, and  if  A  is  thus  induced  to  rescind 
his  contract  with  B,  A  may  avoid  such 
contract  of  rescission  for  such  fraud 
and  may  enforce  the  original  contract: 
Jones  v.  Booth,  38  0.  S.  405. 

8  Koehler  v.  Dennison,  72  Or.  362,  143 
Pac.  649. 
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brand ; 7  where  a  promise  is  made  to  furnish  such  proofs  of  pedigree 
as  will  make  it  possible  to  register  horses  sold;*  or  to  reorganize 
an  insolvent  corporation ; •  or  to  reconvey  property  on  demand ; w 
or  when  certain  rock  has  been  removed  therefrom ; 1!  or  to  pay  a 
certain  sum  to  grantor's  children  at  grantor's  death,12  to  furnish 
permanent  employment ; 13  that  the  manufacturer  would  establish 
a  permanent  agency  for  the  distribution  of  his  merchandise ; u  that 
the  promisee  shall  have  an  exclusive  agency  for  the  sale  of  the 
promisor's  merchandise;18  or  where  A  obtains  from  B  an  instru- 
ment unenforceable  between  the  parties,  by  promising  not  to  trans- 
fer it,  but  intending  to  transfer  it  to  a  bona  fide  holder  and  cut  off 
B's  defense,16  without  intent  to  keep  any  of  such  promises,  they 
were  held  to  be  fraud.  So  a  promise  by  an  agent  as  an  inducement 
to  a  contract  of  sale  that  the  principal  would  advance  money  to 
harvest  the  crop  sold,  the  agent  having  no  reasonable  ground  of 


7  Elliott  Supply  Co.  v.  Lish,  36  N.  D. 
640,  163  N.  W.  271. 

•  McFarland  v.  McGill,  16  Tex.  Civ. 
App.  298,  41  S.  W.  402. 

9  American  Hosiery  Co.  v.  Baker,  18 
Ohio  C.  C.  604;  Detroit  Electrical 
Works  v.  Ry,  Co.  (Tex.  Civ.  App.),  29 
S.  W.  412. 

lODowd  v.  Tucker,  41  Conn.  197; 
Eaut  v.  Gerdemann,  109  Mo.  552,  19 
S.  W.  73;  Kithcart  v.  Larimore,  34 
Neb.  273,  51  N.  W.  768. 

Fraud  was  committed  by  A  (a  hus- 
band) falsely  stating  to  his  wife  that 
his  brother  B  would  convey  to  him 
stock  in  his  business,  thereby  induc- 
ing her  to  deed  her  property  to  B,  B 
intending  to  convey  the  property  to  A: 
Ilgenfritz  v.  Ilgenfritz,  116  Mo.  429,  22 
S.  W.  786. 

llCearley  v.  May  (Tex.),  167  S.  W. 
725. 

12  Stout  v.  Stout,  165  la.  552,  L.  R. 
A.  1915A,  711,  146  N.  W.  474. 

13  Rapid  Transit  Railway  Co.  v. 
6mith,  98  Tex.  553,  86  S.  W.  322. 

14  Ward  v.  Cook,  158  Mich.  283,  122 
N.  W.  785. 

II  Bride  v.  Riffe,  9a  Neb.  355,  140 


N.  W.  639;  White  Sewing  Machine  Co. 
y.  Bullock,  161  N.  Car.  1,  76  S.  E.  634. 
II A  was  surety  on  a  constable's 
bond.  B,  who  claimed  damage  by 
reason  of  misconduct  in  office,  obtained 
a  note  from  A  by  representing  to  him 
that  he  did  not  intend  to  enforce  it, 
but  wished  it  to  show  the  town  that 
the  matter  was  settled.  It  was  held 
that  this  fraud  avoided  the  note  even 
if  B  had  a  claim  against  the  town,  and 
the  town  an  action  over  against  A: 
Wilbur  v.  Prior,  67  Vt.  508,  32  Atl. 
474.  Where  a  married  woman  was  not 
liable  as  surety,  but  was  liable  as 
principal,  inducing  a  married  woman 
who  means  to  be  surety  only  to  sign 
as  co-principal,  representing  that  no 
liabilitv  will  be  incurred  thereon  and 
then  transferring  to  a  bona  fide  holder, 
whereby  such  surety  is  obliged  to  pay 
the  note,  fraud  exists:  Jones  v.  Craw- 
ford, 107  Ga.  318,  45  L.  R.  A.  105,  33 
S.  E.  51.  So  where  A  had  the  legal 
title  and  B  the  equitable,  B  was  guilty 
of  fraud  in  assigning  his  equitable 
interest  and  then  getting  A's  heirs  to 
convey  to  C,  who  conveyed  to  bona  fide 
purchasers:  Smith  v.  Glover,  44  Minn. 
260,  46  N.  W.  406. 
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expecting  that  the  principal  would  make  the  advance,  is  fraud.17 
A  statement  that  the  principal  debtor  would  use  the  loan  to  buy 
property,  when  in  fact  he  meant  to  use  it  to  pay  an  antecedent 
debt,  is  fraud  when  a  surety  is  thereby  induced  to  sign  a  note.18 
Where  a  borrower  promises  to  use  a  loan  in  discharging  a  prior 
lien,  fraud  exists  if  he  does  not  intend  so  to  use  it.19  A  promise  to 
pay  a  note  out  of  a  certain  fund  which  the  debtor  was  to  receive  in 
the  future,  by  which  an  extension  of  time  is  secured,  the  debtor  not 
intending  to  pay  it  out  of  such  fund,  is  fraud.20  A  representation 
by  the  agent  of  a  railroad  as  to  the  time  which  a  given  trip  would 
take  is  fraudulent  where  he  knows  that  owing  to  an  accident  on  a 
connecting  road  such  trip  can  not  be  thus  made.21  If  A  sells  stock 
in  a  corporation  to  B,  representing  that  B  can  have  a  position  with 
such  corporation  at  a  specified  salary  when  A  knows  that  B  will 
not  be  accepted,  such  representation  is  fraud.22  If  A  sold  a  stallion 
to  B  and  C  by  stating  that  A  and  others  were  forming  a  corpora- 
tion to  acquire  such  stallion  and  that  B  and  the  other  purchasers 
would  not  be  liable  on  such  contract  until  such  corporation  was 
formed,  and  A  does  not  perform  such  promise,  the  purchasers  may 
avoid  such  contract  for  fraud.28  If  A  enters  into  a  contract  by 
which  he  agrees  to  convey  certain  realty  to  B,  in  reliance  upon  B's 
promise  to  transfer  to  A  an  option  on  certain  land  if  B  did  not 
decide  to  buy  it  himself,  and  if  B  had  already,  in  fact,  formed  the 
intention  of  buying  §uch  tract  himself,  A  may  resist  specific  per- 
formance on  the  ground  of  fraud.24 

A  promise  to  make  a  specified  use  of  the  tract  sold,  thereby 
affecting  the  value  of  the  rest  of  the  original  tract,  is  fraud  if  made 
without  the  intention  of  performing  it,28  such  as  a  promise  to  con- 


ttLangley    v.    Rodriguez,    122    Cal. 

680,  55  Pac.  406.  A  statement  by  a 
creditor  of  an  insolvent  street  rail- 
way as  to  the  improvements  which  the 
creditors  intended  to  put  on  the  road, 
to  induce  another  company  to  consoli- 
date, is  a  statement  of  fact  as  of  an 
existing  intent:  Old  Colony  Trust  Co. 
▼.  Traction  Co.,  89  Fed.  794. 

1»  Haworth  v.  Crosby,  120  la.  612,  94 
N.  W.  1098. 

1'Matteson  v.  Wagoner,  147  Cal. 
739,  82  Pac.  436. 

UComstock  v.  Livingston,  210  Mass. 

681,  97  N.  £.  106. 


21  Turner  v.  Ry.,   15   Wash.  213,  55" 
Am.  St.  Rep.  883,  46  Pac.  243. 

M  Holmes  v.  Wilkes,  130  Minn.  170, 
153  N.  W.  308. 

2S  McLaughlin  v.  Thomas,  86  Conn. 
252,  85  Atl.  370. 

MRudisill  v.  Whitener,  146  N.  Car. 
403,  15  L.  R.  A.  (N.S.)  81,  59  S.  E.  995. 

a  Connecticut.  Brett  v.  Cooney,  75 
Conn.  338,  53  Atl.  729. 

Michigan.  Gibb  v.  Mintline,  175 
Mich.  626,  141  N.  W.  538. 

New  York.  Adams  v.  Gillig,  199  N. 
Y.  314,  32  L.  R.  A.  (NJ3.)  127,  92  N. 
E  670. 
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struct  buildings  of  a  certain  character  upon  the  part  which  is  sold.21 
If  B  is  induced  to  sell  land  to  A  in  reliance  upon  A's  representation 
that  he  is  going  to  build  dwelling  houses  thereon,  when  in  fact  A 
intends  to  build  a  public  garage  thereon,  and  such  use  will  depre- 
ciate other  property  which  B  does  not  sell,  B  may  have  rescission 
in  equity  for  such  fraud,  even  though  the  deed  has  been  delivered.21 
A  promise  not  to  make  use  of  the  land  which  is  purchased  in  any 
way  which  will  interfere  with  vendor's  adjoining  land,  when  in 
fact  the  purchaser  intends  to  construct  an  interurban  railroad 
thereon,  is  fraud.21  A  statement  that  the  vendor  intended  to  im- 
prove the  neighborhood  by  certain  public  improvements,  is  fraud  if 
such  intention  does  not  exist.29  If  land  is  bought  in  reliance  upon 
vendors'  promise  to  make  expensive  improvements,  including  the 
dredging  of  a  harbor  and  the  construction  of  a  large  hotel,  such 
contract  can  not  be  avoided  for  fraud  if  the  vendors  intended  to 
construct  such  improvements,  and  if  they  have  proceeded  with  such 
improvements  and  have  spent  a  large  amount  of  money  thereon, 
even  though  the  work  is  not  progressing  as  rapidly  as  expected.* 

§299.  Promise  not  treated  as  fraud.  Some  courts,  however, 
hold  that  a  promise,  even  when  made  without  the  intention  of  keep- 
ing it  and  even  if  material,  can  not  be  fraud  if  the  damage  results 
solely  from  non-performance,  as  the  essential  feature  relied  on  is 
the  promise,  without  reference  to  the  intent  of  the  party  making 
it.1  Thus  a  promise  by  a  retail  merchant  to  continue  his  business 
and  to  keep  up  his  trade  with  a  wholesale  dealer,  is  not  fraudulent, 
even  if  he  did  not  intend  to  keep  the  promise  when  he  made  it,  as 


North  Carolina.  Troxler  v.  New 
Era  Building  Co.,  137  N.  Car.  51,  40 
S.  E.  58. 

Pennsylvania.  Williams  v.  Kerr,  152 
Pa.  St.  560,  25  Atl.  618. 

21  Adams  v.  Gillig,  199  N.  Y.  314, 
32  L.  R.  A.  (NJ3.)  127,  92  N.  E.  670; 
Braddy  v.  Elliott,  146  N.  Car.  578,  16 
L.  R.  A.  (N.S.)   1121,  60  S.  E.  507. 

27  Adam*  v.  Gillig,  199  N.  Y.  314,  32 
L.  R.  A.  (N.S.)  127,  92  N.  E.  670. 

2S  Gibb  v.  Mintline,  175  Mich.  626,  141 
N.  W.  538. 

29  Roberts  v.  James,  83  N.  J.  L.  492, 
85  Atl.  244;  Fischer  v.  Hillnan,  68 
Wash.   222,  39  L.  R.   A.    (N.S.)    1140, 


122  Pac.  1016;  Martin  v.  South  Blue- 
field  Land  Co.,  81  W.  Va.  62,  94  S.  E. 
493. 

SOMamaux  v.  Cape  May  Real  Estate 
Co.,  214  Fed.  757. 

1  Colorado.  Farris  ▼.  Strong,  24  Colo. 
107,  48  Pac.  963. 

Illinois.  Gage  v.  Lewis,  68  111.  604; 
People  v.  Healy,  128  111.  9,  15  Am.  St. 
Rep.  90,  20  N.  E.  692;  Haenni  v.  Blesch, 
146  111.  262,  34  N.  E.  153;  Day  v. 
Improvement  Co.,  153  HI.  293,  38  N.  E. 
567  [affirming  53  HI.  App.  165] ;  Miller 
v.  SutHff,  241  HI.  521,  24  L.  R.  A. 
(N.S.)  735,  89  N.  E.  651. 

Indiana.     Fouty  v.  Fouty,  34  Ind. 
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it  is  both  future  and  indefinite.2  If  A  conveys  a  half  interest  in 
the  coal  and  mineral  under  his  land  in  reliance  upon  B's  promise 
that  he  will  locate  manufacturing  plants  on  such  property  or  near 
thereto,  and  that  he  will  induce  railroads  to  build  tracks  to  such 
property,  the  fact  that  B  did  not  intend  to  perform  such  contract 
does  not  entitle  A  to  rescission  of  the  deed  for  fraud.3  Even  where 
a  promise  made  without  the  intention  of  keeping  it  is  not  treated 
as  fraud  where  the  damage  which  is  suffered  results  from  non-per- 
formance, a  different  rule  applies  where  the  damage  suffered  is  not 
the  result  of  non-performance  of  the  promise.4  Thus  fraud  was 
held  to  exist  where  a  promise  is  made  with  no  intention  of  keeping 
it,  merely  to  induce  promisee  to  come  into  the  state  so  that  the 
promisor  may  have  him  arrested,8  as  the  damage  resulted  from  the 
arrest  and  not  from  the  non-performance  of  the  promise. 

§  300.  Threat  without  intention  of  keeping  it.  In  some  cases 
the  principle  that  a  promise  may  amount  to  fraud  made  without 
the  intention  of  performing  it  has  been  extended  to  statements  as 
to  the  terms  on  which  the  adversary  party  will  enter  into  the  con- 
tract, although  such  statements  are  threats  rather  than  promises.1 
A  statement  that  a  railway  will  not  be  constructed  through  a  cer- 
tain town  unless  subscriptions  from  such  town  are  made  to  such 
railway,  when  in  fact  the  railway  intends  to  go  through  such  town 
in  any  event,  has  been  held  to  be  fraud.2  A  statement  by  X,  a 
traveling  salesman  of  A,  which  is  made  to  B  in  order  to  induce  B 
to  order  a  large  number  of  sewing  machines,  to  the  effect  that  C, 


433;  Bethell  v.  Bethell,  92  Ind.  318; 
Balue  v.  Taylor,  136  Ind.  368,  36  N.  E. 
269;  Ayres  v.  Blevins,  28  Ind.  App.  101, 
62  N.  E.  305. 

Maine.  Long  v.  Woodman,  58  Me.  49 ; 
Dawe  y.  Morris.  149  Mass.  188,  14  Am. 
St.  Rep.  404,  4  L.  R.  A.  158,  21  N.  E.  313 
(semble;  though  there  was  no  direct 
averment  or  proof  of  intent  not  to 
perform). 

Missouri.  Younger  v.  Hoge,  211  Mo. 
444,  18  L.  R.  A.  (N.S.)  94,  111  S.  W. 
20. 

Tennessee.  A.  Landreth  Co.  v.  Schev- 
enel,  102  Tenn.  486,  52  S.  W.  148. 

2  A.  Landreth  Co.  v.  Schevenel,  102 
Tenn.  486,  52  S.  W.  148  [citing  Richter 
v.  Irwin,  28  Ind.  26;  Feret  v.  Hill,  15 


C.    B.    207;     distinguishing    Gross    v. 
McKee,  53  Miss.  536]. 

3  Miller  v.  Sutliff,  241  111.  521,  24  L. 
R.  A.  (N.S.)  736,  89  N.  E.  651. 

4  Sweet  v.  Kimball,  166  Mass.  332,  55 
Am.  St.  Rep.  406,  44  N.  E.  243. 

8  Sweet  v.  Kimball,  160  Mass.  332, 
55  Am.  St.  Rep.  406,  44  N.  E.  243. 

1  Norris  v.  Home  City  Lodge,  — 
Mich.  — ,  168  N.  W.  935;  Crawford  v. 
Mobile,  Jackson  &  Kansas  City  R.  R. 
Co.,  83  Miss.  708,  36  So.  82;  Cooper  v. 
Ft.  Smith  &  Western  Ry.,  23  Okla.  139, 
99  Pac.  785. 

2  Crawford  v.  Mobile,  Jackson  & 
Kansas  City  R.  R.  Co.,  83  Miss.  708,  36 
So.  82;  Cooper  v.  Ft.  Smith  &  Western 
R.  R.  Co.,  23  Okla.  139,  99  Pac  785. 
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who  had  been  the  former  local  agent  of  A,  had  only  three  machines 
on  hand  and  who  would  not  receive  or  sell  any  more,  when  in  fact 
C  had  just  bought  one  hundred  machines,  and  had  more  than  one 
hundred  machines  on  hand,  is  fraudulent.1  A  statement  as  to  the 
lowest  price  for  which  the  owner  of  certain  property  will  sell  it 
has  been  held  to  be  fraud.4 

§  301.  Sales  on  credit — Intent  not  to  pay.  An  application  of 
the  doctrine  that  a  promise  made  without  the  intention  of  keeping 
it  may  be  fraud,  is  found  in  purchases  of  goods  on  credit.  If 
one  buys  goods  on  credit,  intending  not  to  pay  for  them,  this 
is   held   fraud,1    distinct   from    any    false    representations    as    to 


3  White  Sewing  Machine  Co.  v.  Bui- ' 
lock,  161  N.  Car.  1,  76  S.  E.  634. 

4Norris  v.  Home  City  Lodge,  — 
Mich.  —  168  N.  W.  935.  (In  this  case, 
however,  the  holder  of  an  option  who 
was  guilty  of  such  fraud,  also  repre- 
sented himself  as  the  agent  of  the 
owner.) 

1  United  States.  Donaldson  v.  Far- 
well,  93  U.  S.  631,  23  L.  ed.  993; 
Fechheimer  v.  Baum,  37  Fed.  167,  2 
L.  R.  A.  153;  Giltespie  v.  Piles,  178 
Fed.  886,  102  C.  C.  A.  120,  44  L.  R. 
A.  (N.S.)  1;  In  re  Marks,  218  Fed. 
453,  134  C.  C.  A.  253;  Schroth  v.  Mon- 
arch Fence  Co.,  229  Fed.  549,  144  C. 
C.  A.  9;  In  re  Collins.  242  Fed.  975 
[decree  Affirmed,  Jones  v.  H.  M.  Hobbie 
Grocery  Co.,  246  Fed.  431,  158  C.  C.  A. 
495]. 

Alabama.  Hudson  v.  Grocery  Co., 
105  Ala.  200,  16  So.  693;  Maxwell  v. 
Shoe  Co.,  114  Ala.  304,  21  So.  1009; 
Pelham  v.  Chattahoochee  Grocery  Co., 
146  Ala.  216,  119  Am.  St.  Rep.  19x  8 
L.  R.  A.  (N.S.)  448,  41  So.  121 

Arkansas.  Johnson  Co.  v.  Triplett, 
66  Ark,  233,  50  S.  W.  455. 

Colorado.  Taub  v.  Commission  Co., 
10  Colx).  App.  190,  51  Pac.  168. 

Connecticut.  Thompson  v.  Rose,  16 
Conn.  71,  41  Am.  Dec.  121. 

Delaware.  Freeman  v.  Topkis,  1 
Marv.  (Del.)   174,  40  Atl.  948. 


District  of  Columbia.  Samaha  v. 
Mason,  27  D.  C.  App.  470. 

Florida.  Upehurch  v.  Mizell,  50  Fhu 
456,  40  So.  29. 

Illinois.  People  v.  Healy,  128  III.  9, 
15  Am.  St.  Rep.  90,  20  N.  E.  692. 

Indiana.  Peninsular  Stove  Co.  v. 
Ellis,  20  Ind.  App.  491,  51  N.  E.  105. 

Iowa.  P.  B.  Cox  Shoe  Mfg.  Co.  v. 
Adams,  105  la.  402,  75  N.  W.  316. 

Kentucky.  Reager  v.  Kendall  (Ky.), 
39  S.  W.  257;  Lowry  v.  Hitch's  As- 
signee (Ky.),  110  S.  W.  833. 

Maine.  Atlas  Shoe  Co.  y.  Bechard, 
102  Me.   197,   10  L.  R.  A.    (N.S.)   245, 

66  Atl.  390. 

Massachusetts.  Wiggin  v.  Day,  75 
Mass.  (9  Gray)  97;  Watson  v.  Silsby.. 
166  Mass.  57,  43  N.  E.  1117;  Phinney 
v.  Friedman,  224  Mass.  531,  113  N.  E. 
285;  Donovan  v.  Clifford,  225  Mass.  435, 
114  N.  E.  881. 

Michigan.  Edson  v.  Hudson,  83  Mich. 
450,  47  N.  W.  347. 

Missouri  Bidault  v.  Wales,  19  Mo. 
36,   59   Am.   Dec.  327;   Reid  v.  Lloyd, 

67  Mo.  App.  513;   Moore  v.  Hinsdale, 
77  Mo.  App,  217. 

Nebraska.  McCready  v.  Phillips,  56 
Neb.  446,  76  N.  W.  885. 

New  York.  Nichols  v.  Michael,  23 
N.  Y.  264,  80  Am.  Dec.  259;  Whitten, 
v.  Fitzwater,  129  N.  Y.  626,  29  N.  E. 
298. 
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solvency,2  though  the  fraudulent  intent  is  still  clearer  where  there 
are  false  statements  as  to  solvency,3  or  where  vendee  conceals  the 
fact  that  his  property  is  mortgaged,4  or  where  property  is  con- 
cealed from  creditors,  though  vendee  is  not  insolvent.8 

In  order  to  amount  to  fraud,  the  intention  not  to  pay  for  the 
goods  must  exist  at  the  time  that  the  goods  are  purchased ; •  and  it 
must  be  an  intent  never  to  pay  for  the  goods,  and  not  merely  an 
intent  not  to  pay  for  them  at  the  time  specified  in  the  contract.* 

Giving  a  check  in  payment,  intending  to  stop  payment  on  the 
check,  is  fraud.9  Giving  a  check  in  order  to  obtain  possession  of 
the  goods,  intending  that  the  check  should  not  be  paid  and  that 


North  Dakota.  Ditton  v.  Purcell, 
21  N.  D.  648,  36  L.  R.  A.  (N.S.)  149, 
132  N.  W.  347. 

Ohio.  Talcott  v.  Henderson,.  31  0.  S. 
162,  27  Am.  Rep.  501 ;  Wilmot  v.  Lyon, 
49  O.  S.  296,  34  N.  E.  720;  Luhrig 
Coal  Co.  v.  Ludlum,  69  O.  S.  311,  69  N. 
E.  562. 

Rhode  Island.  Swift  v.  Rounds,  19 
R.  I.  527,  61  Am.  St.  Rep.  791,  33  L.  R. 
A.  561,  35  Atl.  45. 

Tennessee.  Belding  v.  Franklin,  76 
Tenn.  (8  Lea)  67,  41  Am.  Rep.  630; 
Wertheimer,  etc.,  Shoe  Co.  v.  Fari* 
(Tenn.  Ch.  App.),  46   S.  W.  336. 

Texas.  Williams  v.  Kohn  (Tex.  Civ. 
App.),  28  S.  W.  920;  Avery  v.  Dickson 
(Tex.  Civ.  App.),  49  S.  W.  662;  Whit- 
aker  v.  Brown  (Tex.  Civ.  App.),  49  S. 
W.   1104. 

Vermont.  Redington  v.  Roberts,  25 
Vt.  686. 

Wisconsin.  Lee  v.  Simmons,  65  Wis. 
523,  27  N.  W.  174.  The  remedy  gen- 
erally sought  in  these  cases  is  to 
rescind  the  contract  of  sale  infor- 
mally by  replevying  the  property. 

This  rule  is  said  not  to  exist  in 
Pennsylvania.  Smith  v.  Smith,  21  Pa. 
St.  367,  60  Am.  Dec.  51.  But  com- 
pare  Bughman  v.  Bank,  159  Pa.  St. 
94,  28  Atl.  209;  Perdue  v.  Taylor,  146 
Pa.  St.  163,  23  Atl.  317. 

Apparently  he  must  also  be  insol- 
vent or  in  failing  circumstances.  Pel- 
ham  y.  Chattahoochee  Grocery  Co.,  146 


Ala.  216,  8  L.  R.  A.  (KS.)  448,  41  So. 
12;  Pelham  v.  Chattahoochee  Grocery 
Co.,   156  Ala.  500,  47   So.  172. 

It  has  been  said  that  there  is  no 
meeting  of  the  minds  in  such  a  case. 
In  re  Hunter-Rand  Co.,  241  F6d.  175. 
Since  goods  sold  under  such  a  con- 
tract cannot  be  recovered  from  a  bona 
fide  purchaser,  this  explanation  does 
not  accord  with  the  actual  results  of 
such  fraud. 

2  Johnson  Co.  v.  Triplett,  66  Ark. 
233,  50  S.  W.  455;  Peninsular  Stove 
Co.  v.  Ellis,  20  Ind.  App.  491,  51  N. 
E.  105;  Reager  v.  Kendall  (Ky.),  39  S. 
W.  257. 

•  Fay  v.  Hill,  249  Fed.  415 ;  Seeley  v. 
Seeley-Howe-Le  Van  Co.,  130  la.  626, 
114  Am.  St.  Rep.  452,  105  N.  W.  380; 
Richardson  v.  Vick,  125  Tenn.  532,  145 
8.  W.  174;  Williams  v.  Kohn  (Tex. 
Civ.  App.),  28  S.  W.  920. 

4  Edson  v.  Hudson,  83  Mich.  450, 
47  N.  W.  347. 

■  Hudson  v.  Grocery  Co.,  105  Ala., 
200,  16  So.  693. 

6  Armstrong  v.  Lewis,  38  111.  App. 
164,  Starr  v.  Stevenson,  91  la.  684, 
60  N.  W.  217;  Ayers  v.  Farwell,  196 
Mass.  349,  82  N.  E.  35. 

7  Armstrong  v.  Lewis,  38  111.  App. 
164;  Strickland  v.  Willis  (Tex.  Civ. 
App.),  43  S.  W.  602. 

tRobbins  v.  Wyman,  75  Wash.  617, 
135  Pac.  656. 
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when  the  seller  brought  an  action  thereon,  the  buyer  would  set  off 
against  such  check  certain  notes  given  by  the  seller  before  he  had 
gone  into  bankruptcy,  is  fraud.1 

§  302.-  Acceptance  of  deposit  by  insolvent  bank.  The  accept- 
ance of  a  deposit  by  a  banking  corporation  when  it  is  insolvent  is 
fraudulent,  since  such  bank  can  not  intend  to  repay  such  deposit.1 
The  same  principle  applies  where  money  is  borrowed2  by  an  in- 
solvent bank  or  trust  company,  rescission  being  allowed  if  the 
money  has  not  been  mingled  with  the  general  funds  of  such 
institution. 

Subsequent  depositors  will  be  given  a  priority  over  one  who  has 
been  induced,  by  the  fraud  of  an  insolvent  bank,  to  buy  stock 
therein,3  even  if  such  bank  has,  at  all  times,  had  on  hand  an  amount 
irf  excess  of  the  price  of  such  stock.4 

§  303.  Absence  of  reasonable  belief  in  ability  to  pay.    If  at  the 

time  that  the  goods  are  bought  vendee's  circumstances  are  such 
that  he  has  no  reasonable  expectation  of  paying  for  them,  and  he 
buys  on  credit  without  disclosing  his  circumstances,  this  is  held  by 
some  courts  to  be  fraud,  even  if  he  had  no  intent  of  not  paying  for 
them,  assuming  such  combination  to  be  possible.1    It  is  not  neces- 


tDitton  v.  Purcell,  21  N.  D.  648, 
36  L.  R.  A.  (N.S.)  149,  132  N.  W. 
347. 

1  United  States.  St.  Louis  &  San 
Francisco  Ry.  Co.  v.  Johnston,  133  U. 
S.  566,  33  L.  ed.  683;  Gillespie  v.  Piles, 
178  Fed.  886,  102  C.  C.  A.  120,  44  L.  R. 
A.   (N.S.)    1. 

Alabama.  Hutchinson  v.  National 
Bank,  145  Ala.  106,  41  So.  143. 

Nebraska.  Higgins  v.  Haydeh,  53 
Neb.  61,  73  N.  W.  280. 

New  York.  Grant  v.  Walsh,  145  N. 
Y.  502,  45  Am.  St.  Rep.  626,  40  N.  E. 
200. 

North  Dakota.  Widman  v.  Kellogg, 
22  N.  D.  396,  39  L.  R.  A.  (N.S.)  563, 
133  N.  W.  1020. 

Ohio.  Orme  v.  Baker,  74  O.  S.  337, 
113  Am.  St.  Rep.  968,  78  N.  E.  439. 

Wisconsin.  Hyland  v.  Roe,  111  Wis. 
361,  87  Am.  St.  Rep.  873,  87  N.  W. 
252. 


By  statute,  the  duty  to  repay  is  said 
to  rest  on  the  officer  who  received  the 
deposit.  McGregor  v.  Battle,  128  Ga. 
577,  13  L.  R.  A.  (N.S.)  185,  58  S.  E. 
28.  (See  the  Law  Relating  to  Deposits 
Received  by  Insolvent  Banks,  by  Al- 
bert S.  Bollos,  43  L.  R.  A.  (N.S.)  438.) 

2  Corn  Exchange  National  Bank  v. 
Solicitors',  etc.,  Co.,  188  Pa.  St.  330, 
68  Am.  St.  Rep.  872,  41  Atl.  536. 

3  People  v.  California  Safe  Deposit 
&  Trust  Co.,  175  Cal.  796,  L.  R.  A. 
1918 A,  1151,  167  Pac.  388. 

♦  People  v.  California  Safe  Deposit 
&  Trust  Co.,  175  Cal.  756,  L.  R.  A. 
1918A,  1151,  167  Pac.  388. 

1  Alabama.  McKensie  v.  Rothschild, 
119  Ala.  419,  24  So.  716. 

Maryland.  Standard  Horseshoe  Co. 
v.  O'Brien,  88  Md.  335,  41  Atl.  898. 

Missouri.  Reid  v.  Lloyd,  52  Mo. 
App.  278. 

New  York.  Whittin  ▼.  Fitzwater 
129  N.  Y.  626,  29  N.  E.  298. 
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sary  that  the  purchaser  should  be  insolvent  within  the  meaning  of 
the  bankrupt  act.2 

Other  authorities  hold  that  there  can  be  no  fraud  in  such  cases 
unless  there  is  a  definite  intention  not  to  pay  for  the  goods  pur- 
chased, or  a  false  statement  as  to  solvency.3  A  compromise  by 
which  vendee  returned  part  of  the  goods  sold,  and  vendor  waived 
his  right  to  replevin  the  rest  for  fraud  in  the  contract*  of  sale, 
where  vendee  meant  to  dispose  of  the  goods  and  put  the  proceeds 
beyond  the  reach  of  vendor,  so  as  to  prevent  his  recovering  the 
price,  may  be  avoided  for  fraud.4 

§304.  Effect  of  reasonable  belief  in  ability  to  pay.     If  the 

financial  situation  of  the  purchaser  is  such  as  to  justify  his  belief 
that  he  will  be  able  to  pay  for  the  goods,  his  purchase  on  credit  is 
not  of  itself  fraud,  although  he  is,  in  fact,  insolvent  when  he  makes 
the  purchase.1  The  mere  fact  that  vendee  knows  that  he  is  insolv- 
ent and  does  not  disclose  such  fact  is  not  fraud,  where  he  has  a 
reasonable  expectation  of  paying  for  the  goods  purchased;2  still 


Ohio.  Wilmot  v.  Lyons,  49  0.  S. 
296,  34  N.  E.  720  [affirming  on  other 
grounds    11   Ohio  C.  C.  238]. 

Pennsylvania.  Bughman  v.  Bank, 
159  Pa.  St.  94,  28- Atl.  209. 

This  rule  has  been  applied  even,  where 
vendee  was  not  insolvent  but  was  in 
such  failing  circumstances  that  he  could 
not  reasonably  expect  to  pay  for  the 
goods  purchased.  Hudson  v.  Grocery 
Co.,  105  Ala.  200,  16  So.  693. 

2Blaul  v.  Wandel,  137  la.  301,  114  N. 
W.  899. 

9  Arkansas.  Gavin  v.  Armistead,  57 
Ark.  574,  38  Am.  St.  Rep.  262,  22  S. 
W.  431. 

Colorado.  Burchinell  v.  Hirsch,  5 
Colo.  App.  500,  39  Pac.  352. 

Massachusetts.  People's  Savings 
Bank  v.  James,  178  Mass.  322,  59  N.  E. 
807. 

New  Hampshire.  Syracuse  Knitting 
Co.  v.  Blanchard,  69  N.  H.  447,  43  Atl. 
637. 

Wisconsin.    German   Nat.    Bank   v. 
Princeton  State  Bank,  128  Wis.  60,  6 
L.  R.  A.  (N.S.)  556,  107  N.  W.  454. 


4Munzer  v.  Stern,  105  Mich.  523,  55 
Am.  St.  Rep.  468,  29  L.  R.  A.  859,  63 
N.  W.  513. 

IBlaul  v.  Wandel,  137  la.  301,  114 
N.  W.  899. 

2  Connecticut.  Morrill  v.  Blackman, 
42  Conn.  324. 

Delaware.  Freeman  v.  Topkis,  1 
Marv.  (Del.)   174,  40  Atl.  948. 

Illinois.  People  v.  Healy,  128  111.  9, 
17,  15  Am.  St.  Rep.  90,  20  N.  E.  692; 
Hacker  v.  Munroe,  56  111.  App.  532. 

Indiana.  Thompson  v.  Peck,  115  Ind. 
512,  1  L.  R.  A.  20,  18  N.  E.  16;  West 
v.  Graff,  23  Ind.  App.  410,  55  N.  E.  506. 

Iowa.  Franklin,  etc.,  Co.  v.  Collier, 
89  la.  69,  56  N.  W.  279. 

Maryland.  Edelhoff  v.  Mfg.  Co.,  86 
Md.  595,  39  Atl.  314. 

Michigan.  Zucker  v.  Karpeles,  88 
Mich.  413,  50  N.  W.  373;  Reeder,  etc., 
Co.  v.  Prylinski,  102  Mich.  468,  60  N. 
W.  969. 

Missouri.  Sweet,  etc.,  v.  Sullivan,  77 
Mo.  App.  128. 

New  York.  Morris  v.  Talcott,  96  N. 
Y.  100;  Rothmiller  v.  Stein,  143  N.  Y. 
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less  where  vendee  does  not  in  fact  know  that  he  is  insolvent.8  The 
same  rule  applies  to  a  purchase  of  realty  without  the  intention  of 
paying  for  it.4 

§  305.  Value — Parties  on  equal  footing.  Ordinarily  when  both 
parties  stand  on  equal  footing  and  the  material  facts  are  equally 
accessible  to  both,  a  statement  as  to  the  value  of  property  must  be 
known  to  be  a  mere  matter  of  opinion  and  therefore  not  fraud.1 
Thus,  where  both  parties  have  equal  means  for  ascertaining  the 


581,  594,  26  L.  R.  A.  148,  38  N.  E.  718; 
Sinnott  v.  Bank,  164  N.  Y.  386,  58  N.  E. 
286. 

Ohio.  Talcott  v.  Henderson,  31  0. 
S.  162,  27  Am.  Rep.  501 ;  Pike  v.  Bank, 
2  Ohio  Dec.  283,  1  Ohio  N.  P.  323 
[affirming  2  Ohio  Dec.  3,  1  Ohio  N.  P. 
205]. 

Tennessee.  Hallacher  v.  Henlein 
(Tenn.  Ch.  App.)  39  S.  W.  869;  Rome, 
etc.,  Co.  v.  Walling  (Tenn.  Ch.  App.), 
58   S.   W.    1094. 

Texas.  Walsh  v.  Hardware  Co. 
(Tex.  Civ.  App.)  50  S.  Wr.  630. 

Wisconsin.  Adler  v.  Thorp,  102  Wis. 
70,  78  N.  W.  184. 

3  Johnston  v.  Brent,  93  Ala.  160,  9 
So.  581;  Diggs  v.  Denny,  86  Md.  116, 
37  Atl.  1037. 

4Coppage  v.  Murphy  (Ky.)  68  S.  W. 
416. 

1  United  States.  Gordon  v.  Butler, 
105  U.  S.  553,  26  L.  ed.  1166. 

Alabama.  Mertins  v.  Hubbell  Pub- 
lishing Co.,  190  Ala.  .311,  67  So.  275. 

California.  Rendell  v.  Scott,  70  Cal. 
514,  11  Pac.  779  J  Lion  v.  McClory,  106 
Cal.  623,  40  Pac.  12. 

Colorado.  Fraser  v.  Walker,  —  Colo. 
— ,  173  Pac.  1088;  People  v.  Tynon,  2 
Colo.  App.  131,  29  Pac.  809;  Mayo  v. 
Wahlgreen,  9  Colo.  App.  506,  50  Pac.  40. 

Connecticut.  Gustafson  v.  Ruste- 
meyer,  70  Conn.  125,  66  Am.  St.  Rep. 
92,  39  L.  R.  A.  644,  39  Atl.  104. 

District  of  Columbia.  Patterson  v. 
Barrie,  30  D.  C.  App.  531. 

Illinois.  Moore  v.  Recek,  163  111.  17, 
44  N.  E.  868;  Krankowski  v.  Knapp, 
268  111.   183,  108  N.  E.   1006;   Consol- 


idated, etc.,  R.  R.  Co.  v.  O'Neill,  25 
111.  App.  313;  Great  Western  Telegraph 
Co.  v.  Bush,  35  111.  App.  213;  Strub- 
har  v.  Shorthose,  78  111.  App.  394. 

Indiana.  Harness  v.  Home,  20  Ind. 
App.  134,  50  N.  E.  395. 

Iowa.  Bossingham  v.  Syck,  118  la. 
192,  91  N.  W.  1047. 

Kentucky.  Chambers  v.  Education 
Society,  40  Ky.  (1  B.  Mon.)  222;  Ken- 
ton Ins.  Co.  v.  Wigginton,  89  Ky.  330, 
7  L.  R.  A.  81,  12  S.  W.  668;  Seng  v. 
Keller  (Ky.)  37  S.  W.  581;  Soharn  v. 
Gibson,  118  Ky.  403,  80  S.  W.  1173; 
Bentley  v.  Stewart,  180  Ky.  23,  201 
S.  W.  978. 

Massachusetts.  Parker  v.  Moulton, 
114 -Mass.  99,  19  Am.  Rep.  315;  Morse 
v.  Shaw,  124  Mass.  59;  Homer  v.  Per- 
kins, 124  Mass.  431,  26  Am.  Rep.  677; 
Lynch  v.  Murphy,  171  Mass.  307,  50 
N.  E.  623. 

Michigan.  Johnson  v.  Seymour,  79 
Mich.  156,  44  N.  W.  344;  Hammer  v. 
Martin,  171  N.  W.  419. 

Minnesota.  Columbia  Electric  Co.  v. 
Dixon,  46  Minn.  463,  49  N.  W.  244. 

Missouri.  Cot  trill  v.  Krum,  100  Mo. 
397,.  18  Am.  St.  Rep.  549,  13  S.  W. 
753;  Cornwall  v.  Real  Estate  Co.,  150 
Mo.  377,  51  S.  W.  736. 

Nebraska.  McKnight  v.  Thompson, 
39  Neb.  752,  58  N.  W.  453;  Canon  t. 
Bank  (Neb.),  91  N.  W.  585. 

New  York.  Ellis  v.  Andrews,  56  N. 
Y.  83,  15  Am.  Rep.  379;  Chrysler  ▼. 
Canaday,  90  N.  Y.  272,  43  Am.  Rep. 
166. 

North  Dakota.  Heald  v.  Yumisko, 
7  N.  D.  422,  75  N.  W.  806. 
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material  facts,  a  statement  as  to  the  value  of  realty,2  or  the  amount 
for  which  it  will  rent,8  or  the  value  of  a  business,4  or  that  a  patent 
is  valid  §  or  valuable  •  or  useful,7  or  that  bonds  •  or  stocks  •  are  valu- 


Oklahoma.  Wyrick  v.  Campbell,  — 
Okla.  — ,  170  Pac.  267. 

Oregon.  Elgin  v.  Snyder,  60  Or.  297, 
118  Pac.  280. 

Rhode  Island.  Handy  v.  Waldron,  18 
R.  I.  567,  49  Am.  St.  Rep.  794,  29  Atl. 
143. 

Tennessee.  Maney  v.  Porter,  22  Tenn. 
(3  Humph.)  347;  Long  v.  Gilbert 
(Tenn.  Ch.  App.),  59  S.  W.  414. 

Texas.  Adams  ^.  Pardue  (Tex.  Civ. 
App.),  36  S.  W.  1015. 

Utah.  Whitney  v.  Richards,  IT  Utah 
226,  53  Pac.  1122. 

Vermont.  Shanks  v.  Whitney,  66  Vt. 
405,  29  Atl.  367. 

West  Virginia.  Billups  v.  Montene- 
gro-Reihms  Music  Co.,  69  W.  Va.  15, 
70  S.  E.  779. 

Wisconsin.  Mosher  v.  Post,  89  Wis. 
602,  62  N.  W.  516;  Cold  Storage  Co.  v. 
Dexter,  99  Wis.  214,  40  L,  R.  A.  837, 
74  N.  W.  976. 

2  Alabama.  Bradfield  v.  Land  Co., 
93  Ala.  527,  8  So.  383. 

California.  Lion  v.  McCiory,  106  Call. 
623,  40  Pac.  12. 

Colorado.  People  v.  Tynon,  2  Colo. 
App.  131,  29  Pac.  809;  Mayo  t.  Wahl- 
green,  9  Colo.  App.  506,  50  Pac.  40. 

Delaware.  Richardson  v.  Horn,  8 
Houst.   (Del.)   26,  31  Atl.  896. 

Illinois.  Banta  v.  Palmer,  47  111.  99; 
Tuck  v.  Downing,  76  111.  71;  Brady  v. 
Cole,  164  111.  116,  45  N.  E.  438;  Bear  v. 
Fletcher,  252  111.  206,  90  N.  E.  997; 
Krankowski  v.  Knapp,  268  111.  183,  108 
N.  E.  1006. 

Iowa.  Flynn  v.  Finch,  137  la.  378 
114  N.  W.  1058. 

Kentucky.  Seng  v.  Keller  (Ky.),  37 
S.   W.   581. 

Massachusetts.  Rubber  Co.  v.  Adams, 
40  Mass.  (23  Pick.)  256;  Nash  v. 
Trust  Co.,  159  Mass.  437,  34  N.  E.  625. 
Compare  same  case  163  Mass.  574,  47 
Am.  St.  Rep.  489,  28  L.  R.  A.  753,  40  N. 
E.  1039. 


Michigan.  Walker  v.  Casgrain,  101 
Mich.  604,  60  N.  W.  291;  Hammer  v. 
Martin,  171  N.  W.  419. 

Nebraska.  Nostrum  v.  HaJliday,  39 
Neb.  828,  58  N.  W.  429;  McKibbin  v. 
Day,  71  Neb.  280,  98  N.  W.  845;  Realty 
Investment  Co.  v.  Shafer,  91  Neb.  798, 
137  N.  W.  873. 

New  Jersey.  Hallinger  v.  Zimmer- 
man, 58  N.  J.  Eq.  217,  42  Atl.  726 
[affirming  59  N.  J.  Eq.  644,  44  Atl. 
1100]. 

North  Dakota.  Heald  v.  Yumisko, 
7  N.  D.  422,  75  N.  W.  806. 

Oklahoma.  Long  v.  Kendall,  17  Okla. 
70,  87  Pac.  670;  Wyrick  v.  Campbell, 
—  Okla.  — ,  170  Pac.  267. 

Oregon.  Rumbaugh  v.  Settlemeier, 
88  Or.  105,  171  Pac.  560. 

Vermont.  Shanks  v.  Whitney,  66  Vt. 
405,  29  Atl.  367. 

Virginia.  Lake  v.  Tyree,  90  Va.  719, 
19  S.  E.  787. 

Washington.  Trust  Co.  v.  Coal  Co., 
19  Wash.  493,  53  Pac.  951. 

Wisconsin.  O'Day  v.  Meyers,  117 
Wis.  549,  133  N.  W.  605. 

3  Fisher  v.  Burks,  274  111.  363,  113  N. 
E.  711. 

4Fraser  v.  Walker,  —  Colo.  — ,  173 
Pac.  1088. 

IHuber  v.  Guggenheim,  89  Fed.  598. 

•  Bain  v.  Withey,  107  Ala.  223,  18 
So.  217;  Anderson,  etc.,  Works  v.  Mey- 
ers, 15  Ind.  App.  385,  44  N.  E.  193;  Cur- 
ran  v  Hauser,  6  Ohio  N.  P.  281. 

TDillman  v.  Nadlehoffer,  119  111.  567, 
7  N.  E.  88;  Neidefer  v.  Chastain,  71 
Ind.  363,  36  Am.  Rep.  198;  Wade  v. 
Ringo,  122  Mo.  322,  25  S.  W.  901. 

IDeming  v.  Darling,  148  Mass.  504, 
2  L.  R.  A.  743,  20  N.  E.  107  (that  a 
bond  was  an  "A  No.  1  bond"  and  that 
the  railroad  on  which  was  a  mortgage 
securing  the  bond  was  "good  security"). 

9  Van  Vechten  v.  Smith,  59  la.  173, 
13  N.  W.  94;  Columbia  Electric  Co.  v. 
Dixon,  46   Minn.  463,  49  N.  W.   244; 
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able,  or  that  an  advertising  card  in  a  legal  directory  is  valuable,10 
are  mere  matters  of  opinion.  A  statement  that  a  certain  bid  was 
as  low  as  possible,  and  so  low  that  there  was  no  profit  in  the  con- 
tract, is  not  a  statement  of  fact.11  Connected  with  this  principle  is 
the  rule  that  general  and  vague  words  of  commendation  uttered  by 
a  buyer  to  a  seller  with  reference  to  the  property  offered  for  sale, 
can  not  constitute  fraud.12 


§  306.  Value — Parties  not  on  equal  footing.  A  different  result 
may  follow  where  the  parties  do  not  stand  on  an  equal  footing. 
Statements  as  to  value,  or  expressions  of  praise  and  commendation, 
may  then  amount  to  statements  of  fact.1  If  one  who  offers  stock 
for  sale  knows  that  a  large  part  of  such  stock  has  been  issued  for 
patents  which  are  practically  worthless,  his  representation  as  to  the 


Pritchard  v.  Dailey,  168  N.  Car.  330,  84 
S.  E.  392. 

10  Mertins  v.  Hubbell  Publishing  Co., 
190  Ala.  311,  67  So.  275. 

11  Worrell  v.  Kinnear  Mfg.  Co.,  103 
Va.  719,  49  S.  E.  988. 

12  United  States.  Southern  Develop- 
ment Co.  v.  Silva,  125  U.  S.  247,  31 
L.  ed.  678. 

Florida.  Williams  v.  McFadden,  23 
Fla.  143,  11  Am.  St.  Rep.  345,  1  So. 
618. 

Illinois.  Dowden  v.  Wilson,  108  111. 
257;  Burwash  v.  Ballou,  230  111.  34,  82 
N.  E.  355. 

Iowa.  Eastern  Granite  Co.  v.  Heim, 
89  la.  698,  57  N.  W.  437. 

Kentucky.  Crawford  v:  Livingston, 
153  Ky.  58,  154  S.  W.  407. 

Massachusetts.  Parker  v.  MouRon, 
114  Mass.  99,  19  Am.  Rep.  312;  Deming 
v.  Darling,  148  Mass.  504,  2  L.  R.  A. 
743,  20  N.  E.  107. 

Minnesota.  Columbia  Electric  Co.  v. 
Dixon, -46  Minn.  463,  49  N.  W.  244. 

New  York.  Ellis  v.  Andrews,  56  N.  Y. 
83,  15  Am.  Rep.  379. 

North  Carolina.  Vaughan  f .  Exum, 
161  N.  Car.  492,  77  S.  E.  679. 

Pennsylvania.  Rocka fellow  v.  Baker, 
41  Pa.  St.  319,  80  Am.  Dec.  624. 

Wisconsin.  Mosher  v.  Post,  89  Wis. 
602,  62  N.  W.  616. 


1  Murray  v.  Tolman,  162  III.  417,  44 
N.  E.  748;  Mosier  v.  Osborn,  284  111. 
141,  119  N.  E.  924;  Stotts  v.  Fairfield, 
163  la.  726,  145  N.  W.  61;  Wokoun  v. 
Jameson  —  la.  — ,  167  N.  W.  676; 
Wagner  v.  Allen  —  la.  — ,  169  N.  W. 
143;  Watland  v.  Quaintance  (la.),  171 
N.  W.  692;  Como  Orchard  Land  Co.  v. 
Markham,  54  Mont.  438,  171  Pac.  274; 
Crompton  v.  Beedle,  83  Vt.  287,  30  L. 
R.  A.  (N.S.)   748,  75  AtL  331. 

"Authorities  may  be  found  which,  by 
making  a  liberal  allowance  for  the  opti- 
mism of  a  seller,  refuse  to  hold  him 
legally  responsible  for  "puffing  his  own 
wares'  or  engaging  in  so-called  dealer's 
talk,  even  though  his  statements  do  not 
square  with  thte  truth,  and  this  upon 
the  theory  that  no  sensible  person 
ought  to  be  influenced  by  such  consider- 
ations; but  even  this  rule,  thus  broadly 
stated,  is  not  generally  looked  upon 
with  favor  at  the  present  time:  Pres- 
cott  v.  Brown,  30  Okla.  428,  120  Pac. 
991.  Of  course,  statements  may  be  so 
extravagant  that  even  the  most  credu- 
lous person  ought  not  to  believe  them, 
and  the  law  can  not  undertake  to  re- 
ward mere  folly.  From  the  very  na- 
ture of  the  subject  there  can  not  be 
any  definite  rule  by  which  to  determine 
whether  representations  do  or  do  nob 
constitute  fraud.    The  utmost  that  can 
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value  of  such  stock  may  amount  to  fraud.2  Expressions  which 
would  amount  to  mere  vague  words  of  praise  if  the  adversary  party 
had  an  opportunity  to  inspect  the  subject-matter,  may  amount  to 
statements  of  fact  if  such  opportunity  does  not  exist.3  A  substan- 
tial overstatement  of  the  value  of  a  stock  of  goods,  together  with 
failure  to  disclose  the  fact  that  the  business  had  been  unprofitable, 
may  amount  to  fraud.4  A  statement  as  to  value  may  be  fraud  if 
based  on  the  special  knowledge  of  the  party  who  makes  such  state- 
ment.1 A  false  statement  as  to  the  value  of  land  made  to  a  vendee 
who  lacked  business  experience  and  had  no  means  of  knowing  the 
falsity  of  such  statement  may  amount  to  fraud.8 

Representation  as  to. value  may  be  coupled  with  other  repre- 
sentations  or  with  non-disclosure  so  as  to  deceive  the  adversary 
party ;  and  in  such  case  it  may  amount  to  fraud.7  A  statement  as 
to  the  solvency  of  the  borrowers,  whose  notes  a  bank  holds,  and 
of  the  value  of  such  notes,  may  amount  to  fraud  in  a  contract 
for  the  sale  of  the  stock  of  such  bank.1  A  statement  as  to  value 
may  amount  to  fraud  if  the  party  who  makes  such  statement 
has,  by  some  trick  or  artifice,  prevented  the  adversary  party  from 
making  an  examination.9  If  a  vendee  represents  to  the  vendor 
that  a  certain  tract  of  land  is  of  very  small  value  and  that  it  can 
be  used  only  for  pasture,  when  in  fact  the  vendee  knows  that  valu- 
able deposits  of  granite  underlie  such  land,  such  representation  is 
fraud  for  which  such  deed  may  be  set  aside.10 


be  done  is  to  judge  the  representations 
involved  in  the  particular  case,  by  the 
results  which  ought  reasonably  to  be 
anticipated  from  a  reliance  upon  them, 
by  one  whose  situation  is  such  that 
he  may  rightfully  accept  them  as 
true":  Como  Orchard  Land  Co.  v.  Mark- 
ham,  54  Mont.  438,  171  Pac.  274. 

2  Stotts  v.  Fairfield,  163  la.  726,  145 
N.   W.   61. 

IMosier  v.  Osborn,  284  111*.  141,  119 
N.  E.  924;  Wakefield  v.  Coleman,  159 
la.  241,  140  N.  W.  386;  Sutton  v. 
Greiner,  177  la.  532,  159  N.  W.  268; 
Howard  v.  Duncan,  94  Neb.  685,  144 
N.  W.  169;  Williams  v.  State,  77  0. 
S.  468,  83  N.  E.  802. 

«  Face  v.  Hall,  177  Mich.  495,  143  N. 
W.  622. 


IDilenbeck  v.  Davis  (la.),  172  N.  W. 
184;  McKibbin  v.  Day,  71  Neb.  280,  98 
N.  W.  845. 

6  Robert  v.  Finberg,  85  Conn.  567, 
84  Atl.  366;  Wokoun  v.  Jameson,  — 
la.  — ,  167  N.  W.  676.  A  statement  as 
to  the  value  of  land  which  is  offered 
as  mortgage  security,  is  regarded  as 
fraud  for  which  performance  may  be 
refused.  Wat  land  v.  Quamtance  (la.), 
171  N.  W.  692. 

TCrompton  v.  Beedle,  83  Vt.  287, 
30  L.  R.  A.    (N.S.)    748,  75  Atl.   331. 

IDilenbeck  v.  Davis  (la.),  172  N.  W. 
184. 

•  Garr  v.  Alden,  139  Mich.  440,  102 
N.  W.   950. 

lOCrompton  v.  Beedle,  83  Vt.  287, 
30  L.  R.  A.  (N.S.)  748,  75  Atl.  331. 
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§  307.  Price,  A  statement  as  to  the  price  paid  for  either  the  prop- 
erty in  question  or  for  similar  property,1  as  where  price  marks  on 
goods  are  falsely  stated  to  be  the  cost  price,2  or  where  the  price  is 
falsely  said  to  be  the  regular  wholesale  price,*  or  where  a  vendor 
gave  his  vendee  a  receipt  showing  that  a  greater  amount  was  paid 
for  realty  than  was  paid,  to  enable  vendee  to  sell  such  realty  at  a 
higher  price  to  a  third  person,4  or  as  to  the  price  offered  therefor,1 


1  Colorado.  Zang  v.  Adams,  23  Colo. 
408,  58  Am.  St.  Rep.  249,  48  Pac.  509; 
Mayo  v.  Wahlgreen,  9  Colo.  App.  506, 
50  Pac.  40. 

Illinois.  Potter  v.  Potter,  65  111.  App.  . 
74. 

Indiana.  Miller  v.  Buchanan,  10  Ind. 
App.  474,  38  N.  E.  56  [affirming  on 
rehearing  10  Ind.  App.  474,  37  N.  E. 
187]. 

Iowa.  Teachout  v.  Van  Hoesen,  76 
la.  113,  1  L.  R.  A.  664,  40  N.  W.  96; 
Dorr  v.  Cory,  108  la.  725,  78  N.  W. 
682;  Stotts  v.  Fairfield,  163  la.  726, 
145  N.  W.  «1;  Gray  v.  La  Plant,  — 
la.  — ,  167  N.  W.  648. 

Kentucky.  Morehead  v.  Eades,  69 
Ky.  (3  Bush)  121. 

Maine.  Coolidge  v.  Goddard,  77  Me. 
578,  1  Atl.  831;  Hoxie  v.  Small,  86 
Me.  23,  29  Atl.  920;  Caswell  v.  Hunton, 
87  Me.  277,  32  Atl.  899. 

Massachusetts.  Kilgore  v.  Bruce,  166 
Mass.  136,  44  N.  E.  108;  Boles  v.  Mer- 
rill, 173  Mass.  491,  73  Am.  St.  Rep. 
308,  53  N.  E.  894. 

Michigan.  French  v.  Ryan,  104  Mich. 
625,  62  N.  W.  1016;  Moon  v.  McKinstry, 
107  Mich,  668,  65  N.  W.  546;  Woolen 
Co.  v.  Smalley,  111  Mich.  321,  69  N. 
W.  722. 

Minnesota.  -Vath  y.  Wiechmann,  138 
Minn.  87,  163  N.  W.  1028. 

New  Jersey.  Conlan  v.  Roemer,  52 
N.  J.  L.  53,  18  Atl.  858. 

New  York.  Smith  v.  Countryman, 
30  N.  Y.  655;  Fairchild  v.  McMahon, 
139  N.  Y.  290,  36  Am.  St.  Rep.  701, 
34  N.  E.  779;  Townsend  v.  Felthousen, 
156  N.  Y.  618,  51  N.  E.  279. 


North  Carolina.  Stewart  v.  Salis- 
bury Realty  &  Insurance  Co.,  159  X. 
Car.  230,  74  S.  E.  736. 

Ohio.  Smith  v.  Patterson,  30  O.  S. 
70. 

Oklahoma.  Noble  v.  Fox,  35  Okla. 
70,  43  L.  R.  A.  (N.S.)  933,  128  Pac. 
102. 

Texas.  Stallings  v.  Hullum,  79  Tex. 
421,  15  S.  W.  677. 

Washington.  Kohl  v.  Taylor,  62 
Wash.  678,  35  L.  R.  A.  (N.S.)  174,  114 
Pac.  874.  (Statements  of  a  valuation 
placed  on  property  by  appraisers  and 
bids  made  for  shares  are  fraud  where 
the  valuation  and  bids  were  made  in 
fraud:  Bartol  v.  Walton,  etc.,  Co.,  92 
Fed.  13.) 

2  Miller  v.  Buchanan,  10  Ind.  App. 
474,  38  N.  E.  56  [affirming  on  rehear- 
ing 10  Ind.  App.  474,  37  N.  E.  187]; 
Warren  v.  Miller  (la.)  99  N.  W.  127; 
Elerick  v.  Reid,  54  Kan.  579,  38  Pac. 
814. 

3  Elliott  Supply  Co.  v.  Green,  35  N. 
D.  641,  160  N.  W.  1002. 

4Stoney  Creek  Woolen  Co.  v.  Smal- 
ley, 111  Mich.  321,  69  N.  W.  722;  Yeo- 
man v.  Lasley,  40  O.  S.  190. 

IMoline  Plow  Co.  v.  Carson,  72  Fed. 
387,  18  C.  C.  A.  606;  Boles  v.  Merrill, 
173  Mass.  491,  73  Am.  St.  Rep.  308*, 
53  N.  E.  894.  As  a  statement  of  the 
amount  offered  for  a  patent  right: 
Strickland  v.  Graybill,  97  Va.  602,  34 
S.  E.  475  [citing  Hull  v.  Fields  76 
Va.  594,  606]. 

Where  a  purchaser  represents  that 
his  offer  is  the  best  available,  conceal- 
ing a  better  offer  from  parties  to  whom 
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or  as  to  the  price  at  which  such  property  has  been  offered,1  or  as  to 
the  price  at  which  similar  property  has  been  offered,7  or  as  to  the 
income  therefrom,1  such  as  the  rental  of  realty,9  or  profits  from 
realty,10  or  profits  made  by  the  sale  of  the  article  in  question,11  or 
a  statement  of  the  cost  of  manufacturing  a  patented  article,12  or  a 
false  statement  of  the  cost  of  an  article,  to  obtain  insurance 
thereon, la  may  be  fraud.  Thus  a  false  statement  by  vendor  to 
vendee  as  to  the  amount  of  commissions  to  be  paid  out  of  the  pur- 
chase price,  has  been  held  a  ground  for  abatement  of  the  price.14 
A  statement  that  a  given  brand  of  whiskey  has  a  regular  sale  in 
open  market  at  a  specified  price,  is  a  statement  of  fact.1'  A  false 
statement  as  to  the  actual  cost  of  operating  a  mine  may  be  fraudu- 
lent.11 If  A,  who  owns  stock  in  a  corporation,  makes  a  false  state- 
ment to  B  as  to  the  cost  thereof,  such  statement  is  fraud  for  which 
a  contract  for  the  sale  thereof  will  be  set  aside.17  A  false  state- 
ment by  A  to  the  effect  that  he  could  secure  certain  stock  for  B  at 


he  resells  at  once:  Bennett  v.  McMil- 
lin,  179  Pa.  St.  146,  57  Am.  St.  Rep. 
591  [cited  at  top  of  page  in  179  Pa. 
St.  146,  and  in  36  Atl.  18S  as  Zahn 
▼.  McMillin]. 

•  Vath  v.  Wiechmann,  13S  Minn.  87, 
163  N.  W.  1028. 

7  Smith,  Kline  &  French  Co.  v.  Smith, 
166  Pa.  St.  563,  31  Atl.  343. 

•  United  States.  Old  Colony  Trust 
Co.  v.  Light,  etc.,  Co.,  89  Fed.  794. 

California.  Cruess  v.  Fessler,  39  Gal. 
336;  Evans  v.  Duke  (Cal.),  69  Pac. 
688  [reversed  in  banc  on  the  ground  of 
laches,  140  Cal.  22,  73  Pac.  732]. 

Colorado.  Beard  v.  BKley,  3  Colo. 
App.  479,  34  Pac.  271. 

Illinois.  Allen  v.  Hart,  72  111.  104; 
ODonnelT,  etc.,  Brewing  Co.  v.  Farrar, 
163  111.  471,  45  N.  E.  283. 

Massachusetts.  Cheney  v.  Gleason, 
125  Mass.  166;  Lee  v.  Tarplin,  183 
Mass.  52,  66  N.  E.  431. 

Michigan.  Kost  v.  Bender,  25  Mich. 
515;  Miller  v.  Voorheis,  115  Mich.  356, 
73  N.  W.  383;  Graves  v.  Kennedy,  119 
Mich.  621,  78  N.  W.  667. 

Oklahoma.  National  Bank  v.  Oldham, 
26  Okla.  139,  109  Pac  75. 


Rhode  Island.  Handy  v.  Waldron,  18 
R.  I.  567,  49  Am.  St.  Rep.  794,  29  Atl. 
143. 

Washington.  Tacoma  v.  Water  Co., 
17  Wash.  458,  50  Pac.  55  [reversing  on 
rehearing  16  Wash.  288,  47  Pac.  738]. 

•  Briggs  v.  Dunne,  168  111.  226,  48  N. 
E.  48;  Circle  v.  Potter,  83  Kan.  363, 
111  Pac.  479;  Lee  v.  Tarplin,  183  Mass. 
52,  66  N.  E.  431;  Hecht  v.  Metzler,  14 
Utah  408,  60  Am.  St.  Rep.  906,  48 
Pac.  37. 

10 Evans  v.  Duke  (Cal.),  69  Pac.  688 
[reversed  in  banc  on  the  ground  of 
laches,  140  Cal.  22,  73  Pac.  732]. 

HCrooker  v.  White,  162  Ala.  476, 
£0  So.  227. 

HBraley  v.  Powers,  92  Me.  203,  42 
Atl.  362. 

13  Miller  v.  Commercial  Union  Assur- 
ance Co.,  69  Wash.  529,  125  Pac.  782. 

14  Henry  v.  Mayer,  6  Ariz.  103,  53 
Pac.  590. 

ISStoll  v.  Welburn  (N.  J.  Eq.),  56 
Atl.  894. 

ISHotchkiss  v.  Bon  Air  Coal  &  Iron 
Co.,  108  Me.  34,  78  Atl.  1108. 

17  Kohl  v.  Taylor,  62  Wash.  678,  35 
L.  R.  A.  (N.S.)  174,  114  Pac.  874. 
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two  dollars  and  fifty  cents  a  share,  when  in  fact  such  stock  was 
selling  at  from  sixty  to  seventy-five  cents  a  share,  is  fraud  for 
which  the  purchaser  may  avoid  such  contract.11  If  the  owner  of  a 
moving  picture  theater  distributes  free  tickets  while  he  is  negotiat- 
ing with  a  purchaser,  and  thus  causes  a  large  fictitious  attendance 
at  his  theater  as  a  means  of  deceiving  the  purchaser  as  to  the 
amount  of  business  done,  such  false  representations  amount  to 
fraud.19  If  one  of  several  joint  purchasers  misrepresents  to  the 
others  the  price  at  which  the  vendor  sells  the  article  so  that  such 
purchaser  keeps  the  difference  between  the  actual  price  and  the 
price  which  he  thus  represents,  such  false  statement  amounts  to 
fraud.20  If  one  party  conspires  with  the  agent  of  the  adversary 
party,  by  which  the  adversary  party  is  induced  to  pay  an  excessive 
price,  which  excess  is  divided  between  such  agent  and  such  first 
party,  such  conduct  amounts  to  fraud.21 

In  many  cases,  however,  a  statement  by  vendor  of  the  price  paid 
by  him  for  the  article  offered  for  sale  is  held  not  fraud  where  it  is 
understood  by  both  parties  to  be  the  customary  praise  of  one's  own 
property,22  and  a  like  view  is  taken  of  statements  as  to  the  price 
offered  for  the  article  in  question  by  a  third  person.28  Thus  a  false 
statement  by  an  agent  as  to  the  price  demanded  by  his  principal 


18  Sams  v.  Barnes,  74  W.  Va.  420,  82 
S.  E.  124. 

„  19Noyes  v.  Meharry,  213  Mass.  598, 
100  N.  E.  1090. 

M  Cox  v.  Cline,  147  la.  353,  126  N. 
W.  330;  Noble  v.  Fox,  35  Okla.  70, 
43  L.  R.  A.  (N.S.)  933,  128  Pac.  102; 
Elgin  City  Banking  Co.  v.  Hall,  119 
Tenn.  548,   108  S.  W.  1068. 

21  Standard  Lumber  Co.  v.  Butler  Ice 
Co.,  146  Fed.  359,  7  L.  R.  A.  (N.S.) 
467,  76  C.  C.  A.  639. 

22  United  States.  Mackenzie  v.  See- 
berger,  76  Fed.  108,  22  C.  C.  A.  83. 

Illinois.  Tuck  v.  Downing,  76  111.  71; 
Hawk  v.  Brownell,  120  111.  161,  11  N. 
E.  416;  Alexander  v.  Emmett,  169  HI. 
523,  48  N.  E.  427  [affirming  68  111. 
App.  261]. 

Kansas.  Graffenstein  v.  Epstein,  23 
Kan.  443,  33  Am.  Rep.  171;  Burns  v. 
Mahannah,  39  Kan.  87,  17  Pac.  319; 
Sowers  v.  Parker,  59  Kan.  12,  51  Pac. 
888. 


Maine.  Holbrook  v.  Connor,  60  Me. 
578,  11  Am.  Rep.  212;  Bishop  v.  Small, 
63  Me.  12;  Bourn  v.  Davis,  76  Me.  223. 

Massachusetts.  Hemmer  v.  Cooper, 
90  Mass.  (8  All.)  334;  Cooper  v.  Lover- 
ing,  106  Mass.  77;  Mooney  v.  Miller, 
112  Mass.  217;  Parker  v.  Moulton,  114 
Mass.  99,  19  Am.  Rep.  315;  Poland  v. 
Brownell,  131  Mass.  138,  41  Am.  Rep. 
215;  Gassett  v.  Glazier,  165  Mass.  473, 
43  N.  E.  193.  (An  analysis  of  these 
cases  discloses  that  in  many  of  them 
this  proposition  is  not  necessary  to  the 
decision,  as  the  parties  either  knew  of 
the  facts  before  closing  the  sale  or 
ratified  it  afterwards.  Other  cases, 
however,  it  must  be  admitted,  lay  down 
and  apply  this  rule  in  such  a  way  as 
to  give  exactly  the  opposite  result  from 
that  reached  in  the  cases  cited  in  the 
first  note  of  this  section.) 

28  Cole  v.  Smith,  26  Colo.  506,  58  Pac 
1086;  Mayo  v.  Latham,  159  Mich.  136, 
123  N.  W.  561. 
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for  certain  territory  for  a  patent  right  and  that  he  can  get  a  better 
price  from  such  principal  than  anyone  else,  whereby  he  gets  a 
greater  price  than  the  principal  required;24  or  a  false  statement 
that  the  price  at  which  the  goods  were  offered  was  as  low  as  could 
be  obtained  elsewhere,29  do  not  amount  to  fraud. 

III. 
MATERIALITY. 

§  308.  Materiality.  To  constitute  fraud  the  representation  must 
be  material.1  What  representations  are  material  is  a  question  of 
law ; 2  and  it  is  usually  held  that  these  are  all  representations  which 
substantially  affect  the  extent  of  the  liability  assumed,  the  value 
and  qualities  of  the  subject,  or  otherwise  tend  to  induce  the  party 


24  Insurance  Company  v.  Mclntire,  99 
la.  50,  68  N.  W.  505. 

2»  Mayo  v.  Latham,  159  Mich.  136, 
123  N.  W.  561. 

1  United  States.  Marshall  v.  Hub- 
bard, 117  U.  S.  415,  29  L.  ed.  919; 
Farnsworth  v.  Duffner,  142  U.  S.  43,  35 
L.  ed.  931;  Bry  Block  Mercantile  Co. 
t.  Columbia  Portrait  Co.,  219  Fed.  710, 
135  C.  C.  A.  382. 

Alabama.  Crooker.  v.  White,  162  Ala. 
476,  50  So.  227. 

California.  Colton  v.  Stanford,  82 
Cal.  351,  16  Am.  St.  Rep.  137,  23  Pac. 
16. 

Colorado.  Jones  v.  Bradley,  8  Colo. 
App.   178,  45  Pac.  229. 

Delaware.  Monad  Engineering  Co.  v. 
Stewart,  25  Del.  35,  78  Atl.  598. 

Illinois.  Young  v.  Young,  113  111. 
430;  Fuchs  &  Lang  Mfg.  Co.  v.  Kit- 
tredge,'242  IH.  88,  89  N.  E.  723;  Van 
Gundy  v.  Steele,  261  111.  206,  103  N.  E. 
754;  John  V.  Farwell  Co.  v.  Linn,  59 
111.   App.  245. 

Iowa.  Armstrong  v.  Breen,  101  la. 
9,  69  N.  W.  1125;  Lantz  v.  Ryman, 
102  la.  348,  71  N.  W.  212;  Roe  v. 
National  Life  Insurance  Ass'n,  137  la. 
696,   115  N.  W.  500. 


Kansas.  Stevens  v.  Allen,  51  Kan. 
144,  32  Pac.  922. 

Kentucky.  Shackelford  v.  Hendley, 
8  Ky.  (1  A.  K.  Mar.)  496,  10  Am. 
Dec.  753. 

Louisiana.  Goff  v.  Mutual  Life  Ins. 
Co.,  131  La.  98,  59  So.  28. 

Maine.  Palmer  v.  Bell,  85  Me.  352, 
27  Atl.  250. 

Montana.  Como  Orchard  Land  Co. 
v.  Markham,  54  Mont.  438,  171  Pac. 
274. 

Nebraska.  Gerner  v.  Yates,  61  Neb. 
100;  84  N.  W.  596;  Jakway  v.  Proud- 
fit,  76  Neb.  62,  109  N.  W.  388;  Realty 
Investment  Co.  v.  Shafer,  91  Neb.  798, 
137  N.  W.  873. 

Pennsylvania.  Williams  v.  Kerr,  152 
Pa.  St.  560,  25  Atl.  618;  Brown  v.  Dob- 
son,  198  Pa.  St.  487,  48  Atl.  415. 

Washington.  Miller  v.  Commercial 
Union  Assurance  Co.,  69  Wash.  529,  125 
Pac.  782. 

West  Virginia.  Cleavenger  v.  Sturm, 
59  W.  Va.  658,  53  S.  E.  593. 

2  Caswell  v.  Hunton,  87  Me.  277,  32 
Atl.  899;  Greenleaf  v.  Gerald,  94  Me. 
91,  80  Am.  St.  Rep.  377,  50  L.  R.  A. 
542,  46  Atl.  799;  Mach  Mfg.  Co.  v. 
Donovan,  86  N.  J.  L.  327,  91  Atl.  310. 
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to  whom  they  are  made,  to  enter  into  the  contract.9  A  representa- 
tion concerning  land  is  material  if  it  affects  the  value  of  the  land 
for  the  purpose  for  which  it  is  sold.4 


§309.  Illustrations  of  material  representations.  Examples  of 
material  representations  are:  statements  to  an  insurance  company, 
which  is  adjusting  a  loss,  that  there  are  no  books  which  show  the 
cost  of  the  property  destroyed ; 1  that  an  insurance  company  has 
evidence  that  assured  died  by  his  own  hand  while  of  sound  mind ; 2 
pointing  out  different  land  from  that  conveyed  in  the  deed;*  or 
misstating  its  location  as  being  on  a  corner,4  or  bounded  by  a  pub- 
lic alley ; ■  misstating  the  width  of  the  adjoining  street ; s  that  a 
street  is  sewered;7  or  misrepresenting  the  title  to  mortgaged 
realty,1  or  to  realty  offered  for  sale ;  *  that  the  other  co-owner  had 
agreed  to  the  terms  offered  as  far  as  his  interest  was  concerned ; n 
that  no  prior  contract  for  the  sale  of  such  land  has  been  entered 
into  by  the  vendor  if  he  has  entered  into  such  contract,  even  if  it 
has  been  broken  by  such  prior  vendee,  as  long  as  such  breach  would 
not  prevent  specific  performance  in  equity ; 11  a  statement  to  a  ven- 


3  California.  Col  ton  v.  Stanford,  82 
Cal.  351,  16  Am.  Si.  Rep.  137,  23  Pac. 
16;  Norris  v.  Hay,  149  Cal.  695,  87  Pac. 
380;  Davis  v.  Butler,  154  Cal.  623,  98 
Pac.  1047. 

Iowa.  Lantz  v.  Ryman,  102  la.  348, 
71  N.  W.  212. 

Michigan.  McNamara  v.  Qargett,  68 
Mich.  454,  13  Am.  St.  Rep.  355,  36  N. 
W.  218. 

Nebraska.  Gerner  v.  Yates,  61  Neb. 
100,  84  N.  W.  596. 

Pennsylvania.  Brown  v.  Dobson,  198 
Pa.  St.  487,  48  Atl.  415. 

Washington.  Bormann  v.  Hatfield,  96 
Wash.  270,  164  Pac.  921  [sub  nomine, 
Bormann  v.  Vyverberg,  L.  R.  A.  1917E, 
1052];  Griffith  v.  Gifford,  97  Wash.  22, 
165  Pac.  874. 

Weat  Virginia.  Cleavenger  v.  Sturm, 
59  W.  Va.  658,  53  S.  E.  593. 

4Como  Orchard  Land  Co.  v.  Mark- 
ham,  54  Mont.  438,  171  Pac.  274. 

t  Stockton,  etc.,  Works  v.  Ins.  Co.,  98 
Cal.  557,  33  Pac.  633. 

2  Michigan,  etc.,  Ins.  Co.  v.  Naugle, 


130  Ind.  79,  29  N.  E.  393;  see  McLean 
v.  Assurance  Society,  100  Ind.  127,  50 
Am.  Rep.  779. 

'Nelson  v.  Carlson,  54  Minn.  90,  55 
N.  W.  821;  Nearen  v.  Blakewell,  110 
Mo.  G45,  19  S.  W.  988. 

4Hoock  v.  Bowman,  42  Neb.  80,  4? 
Am.  St.  Rep.  691,  60  N.  W.  389. 

8  Shultz  v.  Redondo  Improvement  Co., 
156  Cal.  439,  105  Pac.  118. 

•  Ruehl  v.  Scott,  66  Wash.  318,  119 
Pac.  742. 

7  Crane  v.  Reutschler,  88  N.  J.  L.  560, 
98  Atl.  671  [affirmed  Crane  v.  Reut- 
schler, 89  N.  J.  L.  710,  99  Atl.  1070]. 

t  Baker  v.  Maxwell,  99  Ala.  558,  14 
So.  468.  (Even  if  the  mortgagor  is 
solvent,  as  the  mortgagor  has  a  right 
to  invoke  either  remedy.) 

•  Herman  v.  Hall,  140  Mo.  270,  41 
S.  W.  733;  Spoor  v.  Tilson,  97  Va.  279, 
33  S.  E.  609. 

10  Perkins  v.  Lyons,  68  Wash.  498, 
123  Pac.  793. 

11  Norris  v.  Hay,  149  Cal.  695,  87  Pac. 
380. 
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dee  of  realty  to  the  effect  that  the  encumbrances  were  much 
smaller  than  they  really  were;12  that  vendor's  interest  is  a 
legal  fee,  when  in  reality  it  is  an  equitable  interest  under  a 
contract;13  a  misrepresentation  as  to  area,14  or  as  to  rent  paid,11 
or  as  to  the  number  and  kind  of  fruit  trees  on  certain  realty,18 
or  as  to  the  fact  that  a  farm  was  free  from  weeds ; n  a  state- 
ment as  to  the  encumbrances  on  realty ; 1l  a  statement  that  vendor 
has  a  party  ready  to  make  a  loan  on  the  property;19  that  re- 
newing security  for  a  loan  does  not  increase  liability,  when,  in 
fact,  other  security  is  released,  casting  a  greater  burden  on  the 
property  conveyed;20  a  representation  by  a  creditor  to  a  guar- 
antor that  the  amount  of  a  note  of  the  principal  debtor  repre- 
sented debts  for  which  the  guarantor  was  liable,  by  which  rep- 
resentation the  guarantor  was  induced  to  sign  a  renewal  note 
for  the  amount  of  the  original  note,  which  was  greatly  in  excess 
of  the  amount  for  which  such  guarantor  was  liable;21  a  false 
statement  by  A,  a  subscriber  to  stock,  to  the  effect  that  he  was 
insolvent,  whereby  B,  the  other  subscriber,  was  induced  to  take 
over  the  property  of  the  corporation  and  assume  its  debts,  even 
if  B  was  already  liable  for  such  debts  as  surety  for  the  corpora- 
tion,12 as  to  the  amount  due  on  a  judgment  offered  for  sale;22 
a  representation  that  a  ward's  counsel  had  advised  settlement 
with  the  sureties  on  her  guardian's  bond  and  had  said  that  she 
would  probably  realize  little  or  nothing  by  further  litigation, 
whereby  she  is  induced  to  release  the  sureties;24  a  representa- 


ttSeverson  v.  Kock,  159  la.  343,  140 
N.  W.  220. 

« Allen  v.  Talbot,  170  Mich.  664,  137 
N.  W.  97. 

14  Lancaster  v.  Richardson  (Tex.  Civ. 
App.),  45  S.  W.  409;  Carney  v.  Herbert, 
44  W.  Va.  30,  28  S.  E.  712. 

IB  Lee  v.  Tarplin,  183  Mass.  52,  66 
N.  E.  431;  Wilson  v.  Robinson,  21  N. 
M.  422,  155  Pac.  732 ;  Hecht  v.  Metzler, 
14  Utah  408,  60  Am.  St.  Rep.  906,  48 
Pac.  37. 

15  Mitchell  v.  Coleman,  127  Ark.  373, 
192  S.  W.  231. 

n  Woodward  ▼.  Western  Canada  Col- 
onization Co.,  134  Minn.  8,  L.  R.  A. 
1917C,  270,  158  N.  W.  706;  Griffith  v. 
Gifford,  97  Wash.  22,  165  Pac.  874. 


«  Bormann  v.  Hatfield,  96  Wash.  270, 
164  Pac.  921  [sub  nomine,  Bormann  v. 
Vyverberg,  L.  R.  A.  1917E,  1052]. 

19  Shanks  v.  Whitney,  66  Vt.  405,  20 
Atl.  367. 

20  Interstate,  etc.,  Association  v. 
Tabor.  21  Tex.  Civ.  App.  112.  51  S.  W. 
300. 

21  National  Bank  v.  Rockefeller,  174 
Fed.  22,  98  C.  C.  A.  8. 

22  Helms  v.  Holton,  152  N.  Car.  587, 
67  S.  E.  1061. 

23Hyer  v.  Smith,  48  W.  Va.  550,  37 
S.  E.  632. 

24  Commonwealth  to  use  of  Shaffer  v. 
Julius,  173  Pa.  St.  322,  34  Atl.  21. 
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tion  as  to  the  length  of  time  (three  years)  that  a  vendor  had 
resided  on  certain  realty,  where  under  the  statute  after  three 
years'  residence  the  purchaser  could  receive  a  patent  from  the 
state  on  payment  of  the  price;28  that  a  patent  covers  the  entire 
article  when  it  really  covers  only  the  design;28  a  false  repre- 
sentation that  vendee  on  credit  is  solvent  when  in  fact  he  is  not ; n 
a  statement  as  to  the  conditions  on  which  others  have  subscribed 
to  stock  offered  for  sale,28  or  to  the  fund  in  question,28  or  a  state- 
ment to  a  subscriber  to  a  book  on  "Men  of  Progress  of  the  State 
of  Maine' '  of  the  number  of  men  both  from  his  town  and  state, 
whose  biographies  would  be  inserted  therein;30  a  statement  that 
a  set  of  books  is  a  special  edition,  at  least  if  such  books  would 
have  added  value  if  such  statements  were  true ; 81  a  statement  to 
a  person  who  intends  to  send  his  daughter  to  school,  to  the  effect 
that  former  classmates  of  hers  have  agreed  to  attend  such  school, 
if  made  with  the  knowledge  that  the  parent  wishes  to  select  a 
school  which  former  classmates  of  his  daughter  will  attend;82 
a  false  statement  made  to  a  husband  by  the  wife  and  by  her 
physician,  to  the  effect  that  the  condition  of  her  health  is  such 
that  it  is  necessary  for  her  to  live  apart  from  him,  by  which 
he  is  induced  to  settle  property  upon  her  for  her  support,  when 
in  fact  such  woman  and  such  physician  are  living  together  in 
improper  relations ; tt  a  statement  that  certain  members  of  a 
board  had  agreed  to  a  certain  contract,  made  to  induce  other 
members  of  such  board  to  make  such  contract;84  failing  to  dis- 
close to  his  co-purchasers  that  such  purchaser  has  entered  into 
such  contract  in  reliance  on  the  seller's  promise  to  give  him  his 
share  without  payment ; w  a  statement  by  the  seller  of  a  stock  of 


2S  Settle  v.  Stephens,  18  Tex.  Civ. 
App.  695,  45  S.  W.  969. 

2§Swinney  v.  Patterson,  25  Nev.  411, 
62  Pac.  1. 

27  In  re  Gany,  103  Fed.  930;  Openhym 
v.  Blake,  157  Fed.  536;  Atlas  Shoe  Co. 
v.  Bechard,  102  Me.  197,  10  L.  R.  A. 
(N.S.)  245,  66  Atl.  390;  Gallipolis 
Furniture  Co.  v.  Symmes,  10  Ohio  C. 
D.  514;  Richardson  v.  Vick,  125  Tenn. 
532,  145  S.  W.  174. 

28Zabel  v.  Telephone  Co.,  127  Mich. 
402,  86  N.  W.  949. 

29  Highland  University  v.  Long,  7 
Kan.  App.  173,  53  Pac.  766. 


30Greenleaf  v.  Gerald,  94  Me.  91,  80 
Am.  St.  Rep.  377,  50  L.  R.  A.  542,  46 
Atl.  799  (where  the  number  is  ex- 
ceeded). 

31Schultheis  v.  Sellers,  223  Pa.  St. 
513,  22  L.  R.  A.  (N.S.)  1210,  72  Atl. 
887. 

M  Brown  v.  Search,  131  Wis.  109,  111 
N.  W.  210. 

33Rumbaugh  v.  Rumbaugh,  39  Okla. 
445,  135  Pac.  937. 

34  Mills  v  Collins,  67  la.  164,  25  N. 
W.  109. 

*Cox  v.  Cline,  147  la.  353,  126  N. 
W.  330;  Noble  v.  Fox,  35  Okla.  70,  43 
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goods  that  he  has  no  general  creditors,  if  by  the  law  which 
governs  such  sale,  the  sale  is  fraudulent  and  void  as  against  gen- 
eral creditors  ;*  that  the  parts  of  a  machine  offered  for  sale  are 
interchangeable  with  those  of  another  machine;17  that  no  goods 
like  those  sold  to  the  purchaser  have  been  sold  to  any  one  else  in 
such  town;*  that  the  seller  has  sold  similar  articles  to  the  buyer's 
competitor ;  *  a  false  statement  as  to  the  year  in  which  the  auto- 
mobile was  made;40  that  a  horse  was  an  imported  Percheron 
stallion;41  that  the  horse  which  is  offered  for  sale  is  entitled  to 
registration;42  intentional  falsification  of  inventories;48  a  false 
statement  concerning  an  unfiled  chattel  mortgage,  even  if  it  con- 
tains a  provision  that  it  is  not  valid  until  filed,44  or  as  to  the 
amount  of  coal  mined  and  sold  the  preceding  year  from  the  mine 
which  is  offered  for  sale,4*  are  all  material.  A  statement  that 
the  owner  of  certain  property  will  not  take  less  than  a  certain 
sum  for  it,  seems  to  be  regarded  as  material.46  A  statement  that 
license '  commissioners  had  consented  to  the  transfer  of  a  license, 
is  material.47  If  A,  who  is  offering  to  B  a  local  agency  for  the 
sale  of  a  patented  article,  misstates  the  number  of  sales  which 
A  has  made  in  a  similar  agency,  such  statement  is  material.48 
A  statement  by  A,  who  is  offering  to  B  an  oil  lease  for  execution, 
to  the  effect  that  the  bonus  provided  for  in  such  lease  is  as  large 
as  that  generally  given  in  such  leases  at  that  time  and  place, 
is  a  statement  of  fact;  and  when  taken  in  connection  with  A's 
failure  to  disclose  the  fact  that  a  very  heavily  producing  well 
had  just  been  opened  on  an  adjoining  piece  of  land,  is  ground 
for  setting  the   lease   aside.48     In   a   contract   for   the   exchange 


L.  R.  A.  (N.S.)  933,  128  Pac.  102;  El- 
gin City  Banking  Co.  v.  Hall,  119  Tenn. 
648,  108  S.  W.  1068. 

30  Field  Grocery  Co.  v.  Conley  (Ky.), 
104  S.  W.  372. 

STDoylestown  Agricultural  Co.  v. 
Brackett,  Shaw  &  Lunt  Co.,  109  Me. 
301,  84  Atl.  146. 

3i  French  &  American  Importing  Co. 
v.  Belleville  Drug  Co.,  75  Ark.  95,  86  S. 
W.  836. 

30  Roebuck  v.  Wick,  98  Minn.  130,  107 
N.  W.  1054. 

40  Grout  v.  Moulton,  79  Vt.  122,  64 
Atl.  453. 

41  Brucker  v.  Kairn,  89  Neb.  274,  131 
N.  W.  382. 


42  Merrifield  v.  McClay,  72  Or.  90,  142 
Pac.  587. 

43  Alfred  Hiller  Co.  v.  Insurance  Co., 
125  La.  938,  52  So.  104. 

44Madsen  v.  Farmers'  &  Merchants' 
Ins.  Co.,  87  Neb.  107,  126  N.  W.  1086. 

« King  v.  Lamborn,  186  Fed.  21,  108 
C.  C.  A.   123. 

4«Norris  v.  Home  City  Lodge,  — 
Mich.  — ,  168  N.  W.  935. 

47  Greil  Bros.  Co.  v.  McLain,  197  Ala. 
136,  72  So.  410. 

4«Crooker  v.  White,  162  Ala.  476,  50 
So.  227. 

41  Douglass  v.  Treat,  246  111.  593,  92 
N.  E.  976. 
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of  property,  a  representation  by  the  pretended  owner  of  a  chattel, 
that  he  is  the  owner  thereof  and  that  it  is  fully  paid  for,  is 
material.10  A  representation  as  to  the  varieties  of  fruit  trees 
which  are  sold,  is  material.11  In  insurance,  the  question  is  not 
whether  the  fact  which  was  falsely  stated  actually  caused  the 
loss,  but  whether  it  affected  the  risk  assumed  by  the  insurer,82  or 
whether  they  are  facts  which  affect  the  willingness  of  the  insurer 
to  undertake  the  risk,  or  the  amount  of  the  premium,"  or  whether 
a  reasonable  man  would  regard  such  fact  as  increasing  the  risk.14 
In  a  contract  of  life  insurance,  the  age  of  the  insured*  the  health 
of  the  insured,18  statements  as  to  whether  the  insured  has  been 
treated  by  a  physician,87  as  to  the  time  at  which  insured  had  last 
consulted  a  physician,88  the  habits  of  the  insured,88  that  insured 
has  not  used  liquor  to  excess,80  whether  the  insured  had  been 
rejected  by  any  life  insurance  company,81  as  to  the  relationship 
of  the  beneficiary  to  the  insured,82  are  all  material.    A  false  state- 


■0  Haf er  v.  Cole,  176  Ala.  242,  57  So. 
757. 

M  Bone  well  v.  Jacobson,  130  la.  170, 
6  L.  R.  A.  (NJS.)   436,  106  N.  W.  614. 

•2  Mutual  Life  Ins.  Co.  v.  Mullan,  107 
Md.  457,  69  Atl.  385. 

B  Gardner  v.  North  State  Mutual  Life 
Insurance  Co.,  163  N.  Car.  367,  79  S.  E. 
806. 

M  United  States  Health  &  Accident 
Ins.  Co.  v.  Bennett's  Adm'r  (Ky.),  105 
S.  W.  433. 

*  Johnson  v.  American  National  Life 
Insurance  Co.,  134  Ga.  800,  68  S.  E. 
731;  Elliott  v.  Knights  of  Modern  Mac- 
cabees, 46  Wash.  320,  13  L.  R.  A.  (N.S.) 
856,  89  Pac.  929. 

M  Grand  Fraternity  v.  Keatley,  27 
Del.  308,  88  Atl.  553. 

"It  seems  to  us  the  necessary  result 
of  finding  that  an  application  for  a 
policy  of  life  insurance  contains  a 
willful  untruth  as  to  whether  the  ap- 
plicant had  consumption  was  neces- 
sarily a  finding  that  the  policy  was 
procured  by  fraud.  The  supreme  court 
thought  there  was  no  proof  that  this 
misrepresentation  was  material,  or 
that  the  company  may  have  been  aware 


of  its  falsity  and  issued  the  policy  re- 
gardless of  that  fact.  The  fact  that 
the  company  asks  the  question  shows 
it  is  material,  and  it  is  common  knowl- 
edge to  assume  that  life  insurance  com- 
panies do  not  accept  for  life  insurance 
tubercular  persons. 

"It  is  said  the  most  essential  element 
of  fraud  is  deceit.  What  could  be 
the  purpose  of  the  insured  making  a 
statement,  that  was  a  willful  untruth, 
about  his  health,  which  he  must  have 
known  was  important  and  material,  if 
it  was  not  to  deceive?"  Duff  ▼.  Pru- 
dential Insurance  Co.,  90  N.  J.  L.  646, 
101  Atl.  371. 

•7  Mutual  Life  Ins.  Co.  v.  Mullan,  107 
Md.  457,  69  Atl.  385. 

W  Metropolitan  Life  Ins.  Co.  v.  Bru- 
baker,  78  Kan.  146,  18  L.  R.  A.  (N.S.) 
362,  96  Pac.  62. 

W  Mutual  Life  Ins.  Co.  v.  Mullan,  107 
Md.  457,  69  Atl.  385. 

•OForwood  v.  Prudential  Insurance 
Co.,  117  Md.  254,  83  Atl.  169. 

•1  Aetna  Life  Insurance  Co.  v.  Moore, 
231  U.  S.  543,  58  L.  ed.  356. 

•2  Continental  Casualty  Co.  v.  Lmd- 
say,  111  Va.  389,  69  S.  E.  344. 
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ment  to  the  effect  that  the  property  was  new  when  the  insured 
bought  it  is  material.83 

A  false  statement  which  affects  the  risk  is  material,  even  if 
the  actual  loss  is  not  due  to  the  fact  concerning  which  such  false 
statement  was  made.M 

A  statement  concerning  the  income  accruing  from  a  business 
which  is  offered  for  sale  may  amount  to  fraud,  for  which  the  pur- 
chaser of  such  business  may  avoid  the  contract  of  sale.69 

Many  other  examples  of  material  representations  have  already 
been  given  and  need  not  be  repeated.86 

§310.  Illustrations   of   immaterial   representations.     On   the 

other  hand,  statements  which  can  not  be  understood  as  influencing 
the  conduct  of  the  adversary  party  can  not  be  deemed  material.1- 
Thus  a  false  statement  as  to  the  motive  of  the  buyer 2  or  seller ; s 
a  false  statement  as  to  the  purpose  for  which  the  personal  property 
in  question  was  to  be  used;4  a  false  statement  as  to  the  lowest 
price  which  the  seller  will  accept;5  as  to  the  information  with 
reference  to  the  conduct  of  an  estate  possessed  by  a  creditor ; 6  that 
one  who  is  purchasing  for  future  delivery  and  payment  is  worth  a 
million  dollars  if,  in  fact,  he  is  able  to  pay  for  the  goods ; 7  a  false 
representation  by  a  retiring  member  of  a  firm  of  insurance  agents 
that  he  has  no  copy  of  the  expiration  list  of  "policies,  the  contract 
of  dissolution  allowing  him  to  keep  his  good  will  and  solicit  re- 


•*  Miller  v.  Commercial  Union  Assur- 
ance Co.,  69  Wash.  529,  125  Pac.  782. 

M  Provident  Savings  Life  Assurance 
Society  v.  Whayne  (Ky.),  93  S.  W. 
1049;  Fishblate  v.  Fidelity  ft  Casualty 
Co.,  140  N.  Car.  589,  53  S.  E.  354. 

« Thomas  v.  Hacker  (Cal.),  178  Pac. 
855. 

II  See  §§288,  291,  205  to  298  and 
305. 

1  United  States.  Crump  v.  Schneider, 
246  Fed.  2&5,  158  C.  C.  A.  385. 

California.  Colton  v.  Stanford,  82 
Cal.  351,  16  Am.  St.  Rep.  137,  23  Pac. 
16. 

Delaware.  Monad  Engineering  Co.  v. 
Stewart,  25  Del.  35,  78  Atl.  598. 

Illinois.  Hansford  v.  Willetts,  43  111. 
App.  436. 


Iowa.  Lantz  v.  Ryman,  102  la.  348, 
71  N.  W.  212. 

Maryland.  Byrd  v.  Rautman,  85  Md. 
414,  36  Atl.  1099. 

Pennsylvania.  Brown  v.  Dobson,  198 
Pa.  St.  487,  48  Atl.  415. 

2  Byrd  v.  Rautman,  85  Md.  414,  36 
Atl.  1099. 

IMarriner  v.  Denniaon,  78  Cal.  202, 
20  Pac.  386. 

4  Monad  Engineering  Co.  v.  Stewart, 
25  Del.  35,  78  Atl.  598. 

■  Pocahontas  Guano  Co",  v.  Collins- 
Plass  Co.,  118  Va.  659,  88  S.  E.  66. 

•  Jones  v.  Bradley,  8  Colo.  App.  178, 
4£>  Pac.  229,  (made  to  the  executrix  by 
the  creditor). 

T  Baker  v.  Lehman,  186  Ala.  493,  65 
So.  321. 


310 


Page  on  Contracts 


488 


newals ;  •  a  statement  as  to  the  amount  of  a  debt  where  the  parties 
agree  on  a  certain  sum  therefor,  "without  regard  to  any  question 
as  to  what  is  the  real  claim";9  a  false  statement  as  to  the  time  of 
paying  prior  accounts ; 10  a  bank  statement  which  inflates  resources 
and  liabilities  equally,  or  which  deducts  interest  or  re-discounts 
from  undivided  profits,  instead  of  stating  each  separately  in  full; ,f 
a  statement  by  a  patentee  that  not  a  reference  had  been  found 
against  him,  the  fact  being  that  references  had  been  made  but 
were  not  then  standing ; u  a  misstatement  as  to  the  legal  title  to 
realty  when  the  owner  of  the  legal  title  authorizes  the  sale  and  is 
ready  to  perform;11  that  certain  land  is  not  "river  land"  where 
the  title  to  such  land  has  been  cleared  and  it  is  as  valuable  as  other 
land ; u  a  representation  macte  to  a  purchaser  of  a  wharf  who  re- 
quired twelve  feet  of  water  that  it  was  seventeen  feet,  the  depth 
being  somewhat  less  but  the  city  having  guaranteed  at  least  six- 
teen feet ; 1B  a  statement  by  the  vendee  that  the  land  which  he  was 
seeking  to  buy  "would  not  sprout  peas,"  when  in  fact  the  vendee 
was  seeking  to  buy  it  because  of  the  mineral  deposits  underneath 
it ; 1B  a  statement  that  vendor  had  an  opportunity  to  lease  to  an- 
other at  a  certain  rental ; n  that  a  contract  had  already  been  made, 
when  in  fact  it  was  not  made  for  a  considerable  time  thereafter ; 1§ 
stating  that  a  corporation  was  not  liable  on  a  note  as  guarantor,  if 
the  maker  thereof  was  solvent ; w  a  misstatement  in  an  insurance 
contract  concerning  an  ailment  thought  to  be  local  and  temporary, 
and  not  necessarily  affecting  the  risk,20  as  to  slight  ailments  not 
affecting  the  general  health,21  or  as  to  weekly  earnings  if  not  af- 


•  Lantz  v.  Ryman,  102  la.  348,  71  1M. 
W.  212. 

•  Brown  v.  Dobson,  198  Pa.  St.  487, 
48  Atl.  415. 

10  Monad  Engineering  Co.  v.  Stewart, 
25  Del.  35,  78  Atl.  598. 

HGerner  v.  Yates,  61  Neb.  100,  84 
N.  W.  596. 

12  Arnold  v.  Hosiery  Co.,  148  N.  Y. 
392,  42  N.  E.  980. 

13  Crump  v.  Schneider,  246  Fed.  225, 
158  C.  C.  A.  385;  Wolf  v.  Lawrence, 
276  111.  11,  114  N.  E.  567. 

14  Armstrong  v.  Breen,  101  la.  9,  69 
N.  W.  1125. 

18  Ranstead  v.  Allen,  85  ft d.  482,  37 
Atl.  15. 


«  Storthz  v.  Arnold,  74  Ark.  68,  84  S. 
W.  1036. 

"Robert  v.  Finberg,  85  Conn.  557, 
84  Atl.  366  (other  fraud  was  shown  to 
exist,  however). 

IIFarwell  v.  Colonial  Trust  Co.,  147 
Fed.  480,  78  C.  C.  A.  22. 

HJaTcway  v.  Proudfit,  76  Neb.  62, 
109  N.  W.  388  [affirming  Jakway  v. 
Proudfit,  76  Neb.  62,  106  N.'  W.  1039]. 

20  Aetna  Life  Ins.  Co.  v.  Millar,  113 
Md.  686,  78  Atl.  483  (as  failure  to  men- 
tion a  consultation  with  a  physician 
with  reference  to  an  inflammation  of 
the  middle  ear). 

21  United  States  Health  &  Accident 
Insurance  Co.  v.  Bennett's  Adm'r 
(Ky.),  105  S.  W.  43S. 
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fecting  the  amount  of  recovery  for  the  actual  injury ;  although  it 
would  have  affected  the  amount  in  case  of  some  kinds  of  injury,22 
have  all  been  held  not  to  be  fraud,  even  if  knowingly  false,  as 
immaterial. 

§311.  Materiality  of  promise.  Whether  a  promise  is  to  be 
treated,  in  case  of  breach,  as  fraud  or  not,  when  material,1  if  a 
promise  concerns  a  matter  which  is  not  material,  failure  to  perform 
such  promise  is  not  fraud.2  A  misstatement  by  the  buyer  as  to  the 
use  which  he  intends  to  make  of  the  land  which  he  purchases  does 
not  amount  to  fraud  if  such  use  is  not  shown  to  be  a  matter  of 
importance  to  the  vendor.8  A  promise  of  future  employment  which 
the  promisor  does  not  intend  to  keep  is  not  fraud  if  the  promisee 
knows  that  such  promise  has  no  relation  to  the  release  of  a  claim 
for  personal  injuries  which  is  made  at  the  same  time.4 

IV. 

FALSITY. 

§  312.  Falsity.  To  constitute  fraud,  the  representation  must  be 
false  when  made.1  This  is  so  obvious  that  the  question  is  rarely 
considered  specifically.  Its  chief  importance  is  in  cases  where  the 
representation  is  substantially  true  though  literally  false,  where  it 
is  held  that  fraud  does  not  exist.2  An  insolvent  purchaser  who  in- 
forms the  seller  that  he  is  continuing  business  only  by  permission 


M  Aetna  Life  Ins.  Co.  v.  Claypool, 
128  Ky.  43,  107  S.  W.  325. 

t  See  §  290. 

2  Black  v.  Wichita  Union  Terminal 
Ry.  Co.,  — ,  Kan.  — ,  173  Pac.  1068; 
Diamond  v.  Shriver,  114  Md.  643,  80 
Atl.  217. 

•  Diamond  v.  Shriver,  114  Md.  643, 
80  Atl.  217. 

« Black  v.  Wichita  Union  Terminal 
Ry.  Co.,  —  Kan.  — ,  173  Pac.  1068. 

1  United  States.  Southern  Develop- 
ment Co.  v.  Silva,  125  U.  S.  247,  31 
L.  ed.  678;  Benton  v.  Ward,  59  Fed. 
411. 

Arkansas.  Vaughan  v.  Hinkle,  131 
Ark.  197,  198  S.  W.  705. 

Illinois.  People  v.  Healy,  128  HI.  9, 
15  Am.  St.  Hep.  90,  20  N.  E.  692. 

Iowa.  P.  C.  Austin  Mfg.  Co.  v. 
Decker,  109  la.  277,  80  N.  W.  312. 


Kansas.  Balmer  v.  Long,  179  Pac. 
371. 

Massachusetts.  Potts  v.  Chapin,  133 
Mass.  276. 

Michigan.  Hoeft  v.  Kock,  119  Mich. 
458,  78  N.  W.  556;  First  National  Bank 
v.  Johnson,  133  Mich.  700,  103  Am.  St. 
Rep.  468,  95  N.  W.  975. 

Pennsylvania.  Frishmuth  v.  Barker, 
159  Pa.  St.  549,  28  Atl.  368. 

Tennessee.  Hamburger  v.  Lusky 
(Tenn.  Ch.  App.),  56  S.  W.  24. 

Washington,  Bates  v.  Littfe  &  Ken- 
nedy Co.,  179  Pac.  794. 

As  to  the  effect  of  the  act  of  the 
party  guilty  of  the  fraud  in  making 
his  representation  good,  see  Can  Frauds 
Be  Purged?  by  E.  H.  Abbott,  Jr.,  67 
University  of  Pennsylvania  Law  Re- 
view, 37. 

2  United  States.  Benton  v.  Ward,  59 
Fed.  411. 
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of  his  creditors  is  not  guilty  of  fraud.8  If  A  represents  to  B,  who 
owns  certain  land,  that  the  land  " would  not  sprout  peas"  and  that 
it  is  worth  less  than  the  amount  offered,  and  thus  induces  B  to 
convey  land  upon  which  A  believes  mineral  deposits  are  to  be 
found,  such  representation  is  not  fraudulent,  the  land  being,  in 
fact,  of  little  value  for  agricultural  purposes.4  A  representation 
that  a  house  is  located  on  the  best  residence  street  in  town,  which 
is  true,  although  that  part  of  the  street  is  not  as  good  as  other 
parts ; 8  that  a  secret  process  is  to  be  used,  even  though  it  has  been 
patented  and  the  patent  has  expired,  if  it  is  unknown  to  the  pub- 
lic ;  •  that  A  has  authorized  B  to  secure  C  's  signature,  though  false, 
if  made  in  A's  presence  as  A  is  estopped  to  deny  such  authority;1 
or  that  a  lease  has  been  extended,  if  such  extension  has  been  agreed 
on,  and  is  afterward  made;*  or  that  certain  bicycles  were  com- 
pleted and  set  aside  for  the  vendee,  when  in  fact  the  frames  were 
set  aside  and  the  parts  ready  to  assemble  on  receiving  instructions 
from  vendee  as  to  tires  and  sprocket  wheels,1  are  not  fraud,  as  they 
are  substantially  true.  So  it  is  not  fraud  to  capitalize  at  five  mil- 
lion dollars  though  the  property  owned  was  bought  for  one  hun- 
dred thousand  dollars,  when  it  was  sold  in  ignorance  of  large 
deposits  of  coal  from  which  a  profit  exceeding  -five  million  dollars 
might  reasonably  be  expected.10  If  the  statement  is  true,  no  fraud 
exists,  even  though  the  party  making  the  statement  believes  that 
it  is  false.11    Accordingly,  a  statement  intended  by  the  party  making 


Colorado.  Beard  v.  BKley,  3  Colo. 
App.  479,  34  Pao.  271. 

Iowa. .  F.  C.  Austin  Mfg.  Co.  v. 
Decker,  100  la.  277,  80  N.  W.  312. 

Michigan.  World  Mfg.  Co.  ▼.  Cycle 
Co.,  123  Mich.  620,  82  N.  W.  528. 

New  Jersey.  Hollinger  v.  Zimmer- 
man, 50  N.  J.  Eq.  644,  44  Atl.  1100 
[affirming  58  N.  J.  Eq.  217,  42  Atl. 
726]. 

A  representation  that  a  certain  au- 
tomobile is  the  latest  make  or  style  is 
not  rendered  false  by  the  fact  that 
soon  'after  a  few  samples  of  a  newer 
style  were  placed  with  agents  of  the 
automobile  company  for  advertising 
purposes,  months  before  they  would 
be  manufactured  in  quantities  suffi- 
cient for  the  general  market.     Bates 


v.  Little  &  Kennedy  Co.  (Wash.),  170 
Pac.  704. 

3  Hill  Veneer  Co.  v.  Monroe,  180  Fed. 
834. 

4Storthz  v.  Arnold,  74  Ark.  68,  84 
S.  W.  1036. 

IHollinger  v.  Zimmerman,  50  N.  J. 
Eq.  644,  44  Atl.  1100  [affirming  58  N. 
J.  Eq.  217,  42  Atl.  726]. 

•  Benton  v.  Ward,  50  Fed.  411. 

7F.  C.  Austin  Mfg.  Co.  v.  Decker, 
100  la.  277,  80  N.  W.  312. 

8  Beard  v.  Bliley,  3  Colo.  App.  470,  34 
Pac.  271. 

•  World  Mfg.  Co.  v.  Cycle  Co„  123 
Mich.  620,  82  N.  W.  528. 

10  Trust  Co.  v.  Coal  Co.,  10  Wash.  403, 
53  Pac.  051. 

11 F.  C.  Austin  Mfg.  Co.  v.  Decker, 
109  la.  277,  80  N.  W.  312. 
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it  to  be  false  but  which  works  an  estoppel  has  been  held  by  some 
courts  not  to  amount  to  fraud.12  Thus,  since  subscribers  on  condi- 
tion who  hold  themselves  out  to  subsequent  subscribers  as  having 
subscribed  unconditionally  are  estopped  to  deny  it,  such  representa- 
tion can  not  be  fraud.13  So  while  employing  " puffers"  to  bid  at 
an  auction  is  of  itself  a  fraud  on  the  bidder,14  still  no  fraud  exists 
if  the  puffer  would  be  liable  personally  on  his  bid,  even  if  third 
parties  who  have  hired  him  have  agreed  to  take  over  the  land  bid 
in  by  him.1*  Some  authorities,  however,  differ  from  this  view  on 
the  ground  that  the  defrauded  party  may  rescind  on  discovering 
the  falsity  and  should  not  be  compelled  to  take  the  chances  of  liti- 
gation over  the  falsity  of  such  statements  at  a  future  time.  Thus 
where  A,  an  illiterate  woman,  was  induced  by  the  false  representa- 
tions of  an  agent  to  insure  her  husband's  life  without  his  knowl- 
edge, which  under  the  rules  of  the  insurance  company  avoided  the 
insurance,  she  was  allowed  to  rescind  and  recover  the  premiums 
paid  in,  although  the  company  would  have  been  bound  by  the  rep- 
resentations of  its  agent.11  On  the  other  hand,  a  statement  literally 
true  may  constitute  fraud  if  substantially  false.17  Where  A  sold 
B  stock  in  a  corporation,  representing  that  the  report  of  the  secre- 
tary of  the  corporation  showed  a  certain  monthly  profit,  fraud 
existed  though  such  a  report  had  been  made  if  it  was  false  and  A 
knew  it.1*  A  statement  by  an  applicant  for  life  insurance  that  he 
had  never  been  rejected  by  any  life  insurance  company  is  fraudu- 


tt  Hart  ▼.  Waldo,  117  Ga.  590,  43  S. 
E.  998. 

« Wilson  v.  Hundly,  96  Va.  96,  70 
Am.  St.  Rep.  837,  30  S.  E.  492. 

HBexwell  v.  Christie,  Cowp.  395; 
Howard  v.  Castle,  6  T.  R.  642. 

«  McMillan  v.  Harris,  110  Ga.  72,  78 
Am.  St.  Rep.  93,  48  L.  R.  A.  345,  35 
S.  E.  334. 

UDelouche  v.  Ins.  Co.,  69  N.  H.  587, 
45  Atl.  414  [citing  Insurance  Co.  v. 
Fletcher,  117  U.  S.  519,  29  L.  ed.  934; 
Concord  Bank  v.  Gregg,  14  N.  H.  331; 
Presby  v.  Parker,  56  N.  H.  409;  Mc- 
Donald v.  Ins.  Co.,  68  N.  H.  4,  38  Atl. 
500]. 

17  United  States.  Aetna  Life  Ins.  Co. 
▼.  Moore,  231  U.  S.  543,  58  L.  ed.  356. 

Iowa.  Coles  v.  Kennedy,  81  la.  360, 
25  Am.  St.  Rep.  503,  46  N.  W.  1088. 


Kansas.    Lee  v.  Lemert,  26  Kan.  Ill* 

Massachusetts.  Van  Houten  v.  Morse,. 
162  Mass.  414,  44  Am.  St.  Rep.  373,  26 
L.  R.  A.  430,  38  N.  E.  705. 

Nebraska.  Foley  v.  Holtry,  43  Neb. 
133,  61  N.  W.  120. 

New  Jersey.  Lomerson  v.  Johnston, 
47  N.  J.  Eq.  312,  24  Am.  St.  Rep.  410, 
20  Atl.  675. 

Tennessee.  George  v.  Johnson,  25 
Tenn.  (6  Humph.)  36,  44  Am.  Dec. 
288. 

A  statement  that  certain  accounts 
which  are  to  be  assigned  are  "good" 
is  fraudulent  if  such  accounts  are 
barred 'by  the  statute  of  limitations. 
Balmer  v.  Long   (Kan.),  179  Pac.  371. 

1«  Foley  v.  Holtry,  43  Neb.  133,  61  N. 
W.  120. 
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lent  if  such  applicant  had  made  an  application  and  had  withdrawn 
it  when  he  learned  that  it  would  be  rejected.11  If  certain  material 
statements  are  false,  the  fact  that  they  are  coupled  with  some 
truthful  statements  does  not  prevent  fraud  from  existing.20  Thus 
fraudulent  statements  that  certain  bonds  were  marketable  and  were 
adequate  security  for  the  money  paid  therefor  are  not  proved  true 
by  the  fact  that  interest  was  paid  promptly  on  such  bonds  for  sev- 
eral years.21  A  statement  made  to  be  acted  on  at  a  future  time 
may  be  fraudulent  if  false  when  acted  on  though  true  when  made.22 
Thus  a  representation  to  induce  the  purchase  of  a  lot,  that  it  is 
unencumbered,  is  fraudulent  if  false  when  the  sale  is  consummated, 
though  true  when  the  statement  is  made.23  If  A  makes  a  statement 
to  B  as  to  A's  financial  condition  in  order  to  obtain  credit,  and  it 
is  expressly  agreed  that  such  statement  is  to  be  regarded  as  a  con- 
tinuing statement,  and  that  it  is  to  be  regarded  as  repeated  at 
every  purchase  of  goods  on  credit,  a  sale  on  credit  by  B  to  A  after 
A  has  become  insolvent,  is  induced  by  fraud  if  A  did  not  disclose 
his  insolvency  at  the  time  to  B,  even  if  A's  statement  as  to  his 
financial  condition  was  true  when  it  was  made.24 


V. 

KNOWLEDGE  OF  FALSITY. 

§  313.  Knowledge  of  falsity.  It  is  an  essential  element  of  fraud 
as  distinguished  from  misrepresentation,1  that  the  party  making 
such  statement  must  do  so  knowing  that  it  is  false;2  or  that  he 
must  make  a  positive  statement  as  of  an  existing  fact  without  any 
reasonable  ground  for  believing  it  to  be  true,  in  reckless  ignorance 


W  Aetna  Life  Ins.  Co.  v.  Moore,  231 
U.  S.  543,  58  L.  ed.  356. 

20  In  re  Gany,  103  Fed.  930;  Stack- 
pole  v.  Hancock,  40  Fla.  362,  45  L.  R. 
A.  814,  24  So.  914;  Cleveland,  etc.,  Co. 
v.  Plow  Co.,  13  Ind.  App.  225,  41  N.  E. 
480. 

21  Currier  v.  Poor,  155  N.  Y.  344,  49 
N.  E.  937  [reversing  84  Hun.  45]. 

22  Atlas  Shoe  Co.  v.  Bechard,  102  Me. 
197,  10  L.  R.  A.  (N.S.)  245,  66  Atl. 
390;  Piche  v.  Robbins,  24  R.  I.  325,  53 
Atl.  92. 

29  Piche  v.  Robbins,  24  R.  I.  325,  53 
Atl.  92. 
24  Atlas  Shoe  Co.  v.  Bechard,  102  Me. 


197,  10  L.  R.  A.   (N.S.)    245,  66  Atl. 
390. 

1  See  §§  217,  218. 

2  United  States.  Dushane  v.  Benedict, 
120  U.  S.  630,  30  L.  ed.  810;  Union 
Pac.  Ry.  Co.  v.  Barnes,  64  Fed.  80. 

Arkansas.  Hutchinson  v.  Gorman,  71 
Ark.  305,  73  S.  W.  793. 

California.  Daley  v.  Quick,  99  Cal. 
179,   33  Pac.  859. 

Colorado.  Cole  v.  Smith,  26  Colo. 
506,  58  Pac.   1086. 

Delaware.  Journal  Printing  Co.  v. 
Maxwell,  1  Penn.  (Del.)  611,  43  Atl. 
615. 

Illinois.    Hutchinson,  etc.,  Co.  v.  Ly- 
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of  its  truth  or  falsity.3  Some  courts  in  treating  of  fraud  as  an 
actionable  wrong — a  tort — for  which  damages  are  claimed,  hold 
that  a  statement  in  ignorance  of  its  truth  or  falsity  can  not  be 


ford,  123  111.  300,  13  N.  E.  844;  Crocker 
y.  Manley,  164  111.  282,  56  Am.  St.  Rep. 
196,  45  N.  E.  577;  GiHespie  v.  Fulton 
Oil  &  Gas  Co.,  236  I1L  188,  86  N.  E. 
219. 

Iowa.  Scroggin  v.  Wood,  87  la.  497, 
64  N.  W.  437;  Boddy  v.  Henry,  113 
la.  462,  53  L.  R.  A.  769,  85  N.  W.  771; 
Metzer  v.  Sargeant,  115  la.  527,  88  N. 
W.  1068. 

Kansas.  Farmers',  etc.,  Association 
t.  Scott,  53  Kan.  534,  36  Pac.  978;  Kan- 
sas Refrigerator  Co.  v.  Pert,  3  Kan. 
App.  364,  42  Pac.  943. 

Kentucky.  Campbell  v.  Hillman,  54 
Ky.  (15  B.  Mon.)  508,  61  Am.  Dec. 
195. 

Massachusetts.  Bowker  v.  Belong, 
141  Mass.  315,  4  N.  E.  834;  frash  v. 
Trust  Co.,  163  Mass.  574,  47  Am.  St. 
Rep.  489,  28  L.  R.  A.  753,  40  N.  E. 
1039;  same  case,  159  Mass.  437,  34  N. 
E.  625. 

Minnesota.  Haven  v.  Neal,  43  Minn. 
315,  45  N.  W.  612. 

Missouri.  Dun  v.  White,  63  Mo.  181; 
Walsh  v.  Morse,  80  Mo.  568. 

New  Jersey.  Crowell  v.  Jackson,  53 
N.  J.  L.  656,  23  Atl.  426;  Hope  v.  The 
Maccabees,  1  A.  L.  R.  455,  102  Atl.  689. 

New  York.  Kountze  v.  Kennedy,  147 
N.  Y.  124,  49  Am.  St.  Rep.  651,  29  L. 
R.  A.  360,  41  N.  E.  414. 

Ohio.  McCTacken  v.  West,  17  Ohio 
16;  Taylor  v.  Leith,  26  O.  S.  428. 

Pennsylvania.  Lamberton  v.  Dun- 
ham, 165  Pa.  St.  129,  30  Atl.  716. 

Tennessee.  Wynne  v.  Allen,  66  Tenn. 
(7  Baxt.)  312,  32  Am.  Rep.  562. 

Virginia.  Scott  v.  Boyd,  101  Va.  28, 
42  S.  E.  918. 

i  United  States.  Cooper  v.  Schlesin- 
ger,  111  U.  S.  148,  28  L.  ed.  382;  Nevada 
Bank  v.  Bank,  59  Fed.  338;  Hindman 
v.  Bank,  112  Fed.  931,  57  L.  R.  A.  108, 


50  C.  C.  A.  623;  King  v.  Lamborn,  186 
Fed.  21,  108  C.  C.  A.  123. 

Alabama.  Jones  v.  Ross,  98  Ala.  448, 
13  So.  319;  Prestwood  v.  Carlton,  162 
Alu.  327,  50  So.  254.. 

California.  Alvarez  v.  Brannan,  7  Cal. 
503,  68  Am.  Dec.  274 ;  Mayer  v.  Salazar, 
84  Cal.  646,  24  Pac.  597. 

Connecticut.  Schofield,  etc.,  Co.  v. 
Schojfield,  71  Conn.  1,  40  Atl.  1046. 

District  of  Columbia.  Browning  v. 
Bank,  13  D.  C.  App.  1. 

Illinois.  Miller  v.  John,  208  HI.  173, 
70  N.  E.  27. 

Indiana.  Furnas  v.  Friday,  102  Ind. 
129,  1  N.  E.  296. 

Kentucky.  Prewitt  v.  Trimble,  92 
Ky.  176,  36  Am.  St.  Rep.  586,  17  S.  W. 
356. 

Maine.  Linscott  v.  Ins.  Co.,  88  Me. 
497,  51  Am.  St.  Rep.  435,  34  Atl.  405; 
Hotchkiss  v.  Bon  Air  Coal  &  Iron  Co., 
108  Me.  34,  78  Atl.  1108. 

Massachusetts.  Milliken  v.  Thorn- 
dike,  103  Mass.  382;  Chatham  Furnace 
Co.  v.  Moffatt,  147  Mass.  403,  9  Am.  St. 
Rep.  727,  18  N.  E.  168. 

Michigan.  Beebe  v.  Knapp,  28  Mich. 
53. 

Minnesota.  Bullitt  v.  Farrar,  42 
Minn.  8,  18  Am.  St.  Rep.  485,  6  L.  R. 
A.  149,  43  N.  W.  566;  Hedin  v.  Minne- 
apolis, etc.,  Institute,  62  Minn.  146,  54 
Am.  St.  Rep.  628,  35  L.  R.  A.  417,  64 
N.  W.  158. 

Missouri.  Hamlin  v.  Abell,  120  Mo. 
188,  25  S.  W.  516;  Florida  v.  Morrison, 
44  Mo.  App.  529;  Paretti  v.  Rebenack, 
81  Mo.  App.  494. 

Nebraska.  McCready  v.  Phillips,  56 
Neb.  446,  76  N.  W.  885. 

New  York.  Kountze  v.  Kennedy,  147 
N.  Y.  124,  49  Am.  St.  Rep.  651,  29  L. 
R.  A.  360,  41  N.  E.  414. 

North  Carolina.   J.  L  Case  Threshing 
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fraud,4  though  this  is  contrary  to  the  weight  of  authority;8  but 
where  the  statement  is  made  by  the  adversary  party  to  the  con- 
tract, and  possesses  the  other  elements  of  fraud,  rescission  is  always 
granted,  either  informally  at  law  or  formally  in  equity.1  If  the 
party  making  such  representations  knows  that  they  are  false,  it 
makes  no  difference  how  he  obtained*  his  knowledge.  Thus  knowl- 
edge obtained  by 'one  as  creditor  and  administrator  is  chargeable 
against  him  as  vendor  of  a  note.7  One  who  knows  facts  which 
would  cause  him  to  believe  that  he  is  suffering  from  a  certain  dis- 
ease, is  guilty  of  fraud  if  in  applying  for  insurance  he  represents 
that  he  is  free  from  such  disease.1 


§314.  Statement  as  of  personal  knowledge.  The  personal 
knowledge  of  the  person  who  makes  a  statement  may  be  a  material 
fact.  Accordingly,  a  false,  positive  statement  made  as  of  the  per- 
sonal knowledge  of  the  person  making  it  is  fraud,  even  where  he  is 
misled  by  statements  of  others  into  believing  that  the  facts  are  as 
he  states  them,  if  he  must  know  that  he  has  not  personal  knowledge 
thereof.1    "A  man  is  guilty  of  wilful  falsehood  when  he  asserts  as 


Machine  Co.  v.  Feezer,  152  N.  Car.  516, 
67  S.  E.  1004. 

Ohio.    Parmlee  v.  Adolph,  28  0.  S.  10. 

Vermont.  Darling  v.  Stuart,  63  Vt. 
570,  22  Atl.  634. 

Wisconsin.  Baradt  v.  Frederick,  78 
Wis.  1,  11  L.  R.  A.  199,  47  N.  W.  6; 
Montreal,  etc.,  Co.  v.  Mihills,  80  Wis. 
540,  50  N.  W.  507. 

4  Derry  v.  Peek,  L.  R.  14  App.  337 
[reversing  37  Ch.  D.  541];  White  v. 
Sage,  19  Ont.  App.  135;  Sylvester  v. 
Henrich,  93  la.  489,  61  N.  W.  942; 
see  Derry  v.  Peek  in  the  House  of 
Lords,  by  Frederick  Pollock,  5  Law 
Quarterly  Review  410;  Derry  v.  Peek 
in  the  House  of  Lords,  by  Sir  W.  R. 
Anson,  6  Law  Quarterly  Review  72. 

5  See  cases  cited  in  note  3,  this  sec- 
tion. 

6  California.  Wainscott  v.  Associa- 
tion, 98  Cal.  253,  33  Pac.  88. 

Illinois.  Borders  v.  Kattleman,  142 
IH.  96,  31  N.  E.  19. 

Iowa.  Port  Huron  Machine  Co.  v. 
Davis,  —  la.  — ,  162  N.  W.  228. 


Kentucky.  Prewitt  v.  Trimble,  92 
Ky.  176,  36  Am.  St.  Rep.  586,  17  S.  W. 
356. 

Minnesota.  Riggs  v.  Thorpe,  67  Minn. 
217,  69  N.  W.  891. 

Pennsylvania.  Braunschweiger  v. 
Waits,  179  Pa.  St.  47,  36  Atl.  155. 

Texas.  Henderson  v.  R.  R.,  17  Tex. 
560,  67  Am.  Dec.  675. 

Virginia.  Wilson  v.  Carpenter,  91 
Va.  153,  50  Am.  St.  Rep.  824,  21  S.  E. 
243;  Grosh  v.  Land,  etc.,  Co.,  95  Va. 
161,  27   S.  E.  841. 

.Wisconsin.  McKinnon  v.  Vollmar,  75 
Wis.  82,  17  Am.  St.  Rep.  178,  6L.R. 
A.  121,  43  N.  W.  800. 

7  Gordan  v.  Irvine,  105  Ga.  144,  31  S. 
E.  151. 

•  Royal  Neighbors  of  America  v.  Wal- 
lace, 73  Neb.  409,  102  N.  W.  1020. 

1  United  States.  Cooper  v.  Schlesin- 
ger,  111  U.  S.  148,  28  L.  e<L  382. 

Alabama.  Muroe  v.  Pritchett,  16  Ala. 
785,  50  Am.  Dec.  203;  Greil  Bros.  Co. 
y.  McLain,  197  Ala.  136,  72  So.  410. 
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of  his  own  knowledge  a  matter  of  which  he  knows  he  is  ignor- 
ant." 2  It  is  at  this  point  that  fraud  shades  off  into  innocent  mis- 
representation. 


District  of  Columbia.  Browning  v. 
Bank,  13  D.  C.  App.  1. 

Indiana.  Furnas  v.  Friday,  102  Ind. 
129,  1  N.  E.  296;  Ross  v.  Hob*on,  131 
Ind.  166,  26  N.  E.  775;  Mendenhall  v. 
Stewart,  18  Ind.  App.  262,  47  N.  E. 
943. 

Iowa.  Swayne  v.  Waldo,  73  la.  749, 
5  Am.  St.  Rep.  712,  33  N.  W.  78;  Riley 
▼.  Bell,  120  la.  618,  95  N.  W.  170; 
Port  Huron  Machine  Co.  v.  Davis,  — 
la.  — ,  162  N.  W.  228;  Dimond  v.  Peace 
River  Land  &  Development  Co.,  165  N. 
W.  1032. 

Kansas.  Morrow  v.  Bonebrake,  84 
Kan.  724,  34  L.  R.  A.  (N.S.)  1147,  115 
Pac.   585. 

Kentucky.  Prewitt  v.  Trimble,  92 
Ky.  176,  36  Am.  St.  Rep.  586,  17  S.  W. 
356. 

Maine.  Gould  v.  Ins.  Co.,  47  Me.  403, 
74  Am.  Dec.  494;  Hotchkiss  v.  Bon 
Air  Coal  &  Iron  Co.,  108  Me.  34,  78 
Atl.   1108. 

Massachusetts.  Fisher  v.  Mellen,  103 
Mass.  503;  Litchfield  v.  Hutchinson,  117 
Mass.  195;  Cole  v.  Cassidy,  138  Mass. 
437,  52  Am.  Rep.  284;  Chatham  Furnace 
Co.  v.  Moffatt,  147  Mass.  403,  9  Am.  St. 
Rep.  727,  18  N.  E.  168;  Lewis  v.  Jewell, 
151  Mass.  345,  21  Am.  St.  Rep.  454,  24 
N.  E.  52;  Bates  v.  Cashman,  230  Mass. 
167,  119  N.  E.  663. 

Minnesota.  Bullitt  v.  Farrar,  42 
Minn.  8,  18  Am.  St.  Rep.  485,  6  L.  R. 
A.  149,  43  N.  W.  566;  Knappen  v.  Free- 
man, 47  Minn.  491,  50  N.  W.  533. 

Missouri.  Nauman  v.  Oberle,  90  Mo. 
666,  3  S.  W.  380;  Ring  v.  Glass  Co., 
44   Mo.   App.    111. 

Nebraska.  Olcott  v.  Bolton,  50  Neb. 
779,  70  N.  W.  366;  Bauer  v.  Taylor 
(Neb.),  98  N.  W.  29  [modifying  on  re- 
hearing  (Neb.),  96  N.  W.  268], 

New  York.  Kountze  v.  Kennedy,  147 
N.  T.  124,  49  Am.  St.  Rep.  651,  29  L. 


R.  A.  360,  41  N.  E.  414;  Haddock  v. 
Osmer,   153  N.  Y.  604,  47  N.  E.  923. 

Oklahoma.  Leasure  v.  Hughes,  178 
Pac.  696. 

Oregon.  Cawston  v.  Sturgis,  29  Or. 
331,  43  Pac.  656. 

Pennsylvania.  Tyson  v.  Passmore, 
2  Pa.  St.  122,  44  Am.  Dec.  181;  Hex- 
ter  v.  Bast,  125  Pa.  St.  52,  11  Am.  St. 
Rep.  874,  17  Atl.  252. 

Texas.  Wright  v.  Mortgage  Co.  (Tex. 
Civ.  App.),  42  S.  W.  789. 

Wisconsin.  Wells  v.  McGeoch,  71 
Wis.  196,  35  N.  W.  769;  Kathan  v. 
Comstock,  140  Wis.  427,  28  L.  R.  A. 
(X.S.)  201,  122  N.  W.  1044. 

"When  one  falsefry  states  that  to  be 
true  which  he  does  not  know  to  be 
true,  for  the  purpose  of  inducing  an- 
other to  rely  upon  it  and  act  upon  it, 
he  is  just  as  guilty  of  actionable  fraud 
in  the  event  he  is  accepted  at  his  word 
as  if  he  knew  at  the  time  it  was  not 
true.  One  can  not  falsely  state  a  fact 
to  be  true  as  of  his  own  knowledge, 
about  which  he  has  no  knowledge,  for 
the  purpose  of  inducing  another  to 
act,  and  then,  when  action  follows, 
escape  liability  on  the  mere  showing 
that  he  did  not  know  the  fact  to  be 
untrue  at  the  time  he  made  the  state- 
ment. When  one  asserts  a  fact  to  in- 
duce action  on  the  part  of  another,  it 
is  rightly  assumed  that  he  has  knowl- 
edge of  the  fact  about  which  he  makes 
the  positive  assertion,  and,  when  acted 
upon,  can  not  be  heard  to  say  that  he 
did  not  know  the  fact  was  untrue  at 
the  time  he  asserted  it,  and  escape 
liability."  Dimond  v.  Peace  River  Land 
&  Development  Co.  (la.),  165  N.  W. 
1032.  So  by  statute  in  California: 
Mayer  v.  Salazar,  84  Cal.  646,  24  Pac. 
597;  Benson  v.  Bunting,  127  Cal.  532, 
78  Am.  St.  Rep.  81,  59  Pac.  991. 

2Gerner  v.  Yates,  61  Neb.  100,  107, 
84  N.  W.  596. 
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One  who  makes  a  positive  statement  concerning  the  title  to 
realty  is  guilty  of  fraud  if  such  statement  is  false,  even  though  the 
party  who  makes  such  statement  may  not  know  the  facts  or  the 
rules  of  law  which  are  involved  in  such  statement.3  A  positive 
statement  that  the  title  to  realty  is  perfect,  which  can  be  true  only 
if  the  land  was  not  occupied  during  a  certain  period,  amounts  to 
fraud,  even  if  made  by  one  who  had  no  knowledge  of  such  fact 
and  who  believes  that  his  representation  was  true.4  One  who  makes 
a  positive  statement  as  to  the  location  of  a  certain  tract  of  land  is 
guilty  of  fraud,  even  if  he  himself  does  not  know  the  true  location 
of  such  land.*  Where  A  stated  to  B  that  a  certain  specific  lot  of 
ore  was  within  the  boundaries  of  the  mine  to  be  sold,  when  A  be- 
lieved that  he  was  telling  the  truth,  but  knew  that  the  truth  of  the 
statement  depended  on  the  unwarranted  assumption  that  a  certain 
line  assumed  by  the  surveyor  to  run  north  did,  in  faci^  run  north, 
fraud  was  held  to  exist  as  such  line  did  not  run  north  and  there- 
fore such  lot  of  ore  was  outside  the  tract  conveyed.*  So  the  state- 
ment by  a  bank  that  the  capital  of  an  insurance  company  has  been 
paid  in,7  or  a  statement  by  a  creditor  that  a  certain  debt  has  not 
been  paid  made  to  induce  the  guarantor  to  pay  it,1  may  each  be 
fraudulent  if  made  positively  though  believed  when  made  to  be 
true.  That  the  party  making  the  representations  can  show  that  he 
was  himself  deceived  by  another,9  or  was  misled  by  a  forged  letter 
from  which  he  obtained  his  information,10  is  no  defense,  as  he  has 
expressly  or  impliedly  represented  that  he  had  personal  knowledge 
of  the  fact  stated.    Either  damages,11  or  rescission,12  may  be  had. 


"An  unqualified  statement  that  a 
fact  exists,  made  for  the  purpose  of 
inducing  another  to  act  upon  it,  im- 
plies that  the  person  who  makes  it, 
knows  it  to  exist  and  speaks  from  his 
own  knowledge.  If  the  fact  does  not 
exist  and  the  defendant  states  of  his 
own  knowledge  that  it  does,  and  in- 
duces another  to  act  upon  his  state- 
ment the  law  will  impute  to  him  a 
fraudulent  purpose."  Hamlin  v.  Abell, 
120  Mo.  188,  203,  25  S.  W.  516. 

3Kathan  v.  Comstock,  140  Wis.  427, 
28  L.  R.  A.  (N.S.)  201,  122  N.  W. 
1044. 

4Kathan  v.  Comstock,  140  Wis.  427, 
28  L.  R.  A.  (N.S.)  201,  122  N.  W. 
1044. 

•  Vincent  v.  Corbett,  94  Miss.  46,  21 
L.  R.  A.  (N.S.)  85,  47  So.  641. 


•  Chatham  Furnace  Co.  v.  Moffat  t,  14T 
Mass.  403,  0  Am.  St.  Rep.  727,  18  N. 
E.  168. 

7Hindman  v.  Bank,  112  Fed.  931,  57 
L.  R.  A.  108,  50  C.  C.  A.  623. 

t  Johnson  v.  Cate,  75  Vt.  100,  53  Atl. 
329. 

•  Browning  v.  Bank,  13  D.  C.  App.  1. 
10  Mendenhair  v.  Stewart,  18  Ind.  APP* 

262,  47  N.  E.  943. 

It  Lahay  v.  Bank,  15  Colo.  339,  22  Am. 
St.  Rep.  407,  25  Pac.  704;  Prewitt  v. 
Trimble,  92  Ky.  176,  36  Am.  St.  Rep. 
586,  17  S.  W.  356;  Griswold  v.  Gebbie, 
126  Pa.  St.  353,  12  Am.  St.  Rep.  878, 
17  Atl.  673. 

12 Cooper  v.  Schlesinger,  111  U.  S. 
148,  28  L.  ed.  382;  Parmlee  v.  Adolph, 
28  O.  S.  10;  Braunechweiger  v.  Waits* 
179  Pa.  St.  47,  36  Atl.  155. 
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§  315.  Statement  of  facts  which  it  is  one's  duty  to  know.  Where 
a  person  makes  representations  as  to  matters  which  from  his  situa- 
tion he  should  have  known,  or  which  it  was  his  duty  to  know,1  as 
where  officers  of  a  corporation  make  statements  concerning  the 
affairs  of  the  corporation,2  or  a  partner  makes  a  statement  as  to  the 
resources  of  the  firm,3  or  where  a  mortgagor  states  that  he  has 
given  only  one  mortgage  on  his  real  estate,4  such  representations 
will,  if  false,  amount  to  fraud.  Knowledge  that  the  books  of  an 
employe  do  not  balance,  puts  the  employer  upon  inquiry,  so  that 
his  statement  to  an  indemnity  insurer  made  without  further  in- 
quiry to  the  effect  that  the  accounts  of  such  employe  are  correct 
avoids  the  contract.5  So  one  who  knows  facts  from  which  a  reason- 
able man  could  infer  the  falsity  of  the  statement  which  he  makes 


1  United  States.  Moline  Plow  Co.  v. 
Carson,  72  Fed.  387,  18  C.  C.  A.  606; 
Swofford,  etc.,  Co.  v.  Mills,  86  Fed.  556. 

Kentucky.  Foard  v.  MoComb,  75  Ky. 
(12  Bush.)  723. 

Minnesota.  Kiefer  v.  Rogers,  19 
Minn.  14. 

Texas.  Davis  v.  Driscoll,  22  Tex. 
Civ.  App.  14,  54  S.  W.  43. 

Wisconsin,  Montreal,  etc.,  Co.  v.  Mi- 
hills,  80  Wis.  540,  50-N.  W.  507 ;  Beetle 
v.  Anderson,  98  Wis.  5,  73  N.  W.  560; 
Kranse  v.  Busacker,  105  Wis.  350,  81 
N.  W.  406. 

2  Connecticut.  Shelton  v.  Healy,  74 
Conn.  265,  50  Atl.  742. 

Iowa.  Hubbard  v.  Weare,  79  la.  678, 
44  N.  W.  915. 

Kentucky.  Prewitt  v.  Trimble,  92 
Ky.  176,  36  Am.  St.  Rep.  686,  17  S.  W. 
356. 

Michigan.  Silberman  v.  Monroe,  104 
Mich.  352,  62  N.  W.  555. 

Missouri.    Bank  v.  Hunt,  76  Mo.  439. 

Nebraska.  Olcott  v.  Bolton,  50  Neb. 
779,  70  N.  W.  366;  Gerner  v.  Mosher, 
58  Neb.  135,  46  L.  R.  A.  244,  78  N.  W. 
384. 

North  Carolina.  Tate  v.  Bates,  118 
N.  Car.  287,  54  Am.  St.  Rep.  719,  24 
S.  £.  482. 

In  Hubbard  v.  Weare,  79  la.  678,  687, 


44  N.  W.  915,  the  court  said:  "Officers 
of  corporations  who  hold  out  to  indi- 
viduals or  to  the  public  advantages 
which  will  accrue  to  persons  who  take 
shares  in  their  corporation,  and  invite 
them  to  take  shares  on  the  faith  of 
their  representations,  are  bound  to 
state  everything  with  strict  and  scru- 
pulous accuracy,  and  not  only  to  ab- 
stain from  stating  as  facts  that  which 
is  not  so,  but  to  omit  no  fact  within 
their  knowledge,  the  existence  of  which 
might  affect  the  advantages  held  out 
as  inducements  to  take  shares.  Such 
officers  will  be  presumed  to  have  known 
that  which  it  was  their  duty  to  know. 
Before  making  representations  as  to 
the  condition  of  the  company  as  induce- 
ments to  take  stock  therein  or  extend 
credit  thereto,  it  is  their  duty  to  use 
reasonable  diligence  to  know  that  the 
representations  are  €rue,  and  they  will 
be  presumed  to  have  used  such  dili- 
gence and  to  possess  the  knowledge 
which  its  exercise  would  bring  to 
them."  Contra,  CahiU  v.  Applegarth,  98 
Md.  493,  56  Atl.  794. 

•  Tennent  Shoe  Co.  v.  Stovall  (Ky), 
78  S.  W.  417. 

4  Kiefer  v.  Rogers,  19  Minn.  14. 

•  Poultry   Producers'  Union  v.  Wil- 
liams, 58  Wash.  64,  107  Pac.  1040. 
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is  h£ld  as  guilty  of  fraud  as  if  he  had  actual  knowledge.1  Rescis- 
sion in  equity  may  be  had  in  such  cases.7  However,  in  tort  some 
courts  hold  that  no  liability  exists  if  there  is  no  active,  conscious 
and  intentional  fraud.'  Sojne  jurisdictions  treat  fraud  in  such 
cases  as  merely  a  prima  facie  inference  which  may  be  rebutted  by 
showing  good  faith.9 

§316.  Statement  on  authority  disclosed.  Fraud  is  not  com- 
mitted by  one  who  innocently  makes  a  false  statement  if  he  makes 
it  not  as  of  his  own  knowledge,  but  on  authority  which  he  then 
discloses.1  If,  however,  he  knows  the  statement  to  be  false,  his  stat- 
ing it  on  the  authority  of* others  does  not  prevent  it  from  consti- 
tuting fraud.2  Whatever  may  be  its  effect  as  a  misrepresentation,3 
a  false  statement  made  on  reasonable  ground  of  belief  is  not  fraud 
if  made  innocently,  at  least  if  the  party  making  it  does  not  make  it 
as  of  his  personal  knowledge.4    Thus  misstatement  of  ownership  in 


•  Gordon  v.  Irvine,  105  Ga.  144,  31 
S.  E.  151 ;  French  v.  Vining,  102  Mass. 
132,  3  Am.  Rep.  440. 

7  01cott  v.  Bolton,  50  Neb.  770,  70 
N.  W.  366. 

•  Warfield  v.  Clark,  118  la.  60,  91  N. 
W.  833. 

•  Griswold  v.  Gebbie,  126  Pa.  St.  353, 
12  Am.  St.  Rep.  878,  17  Atl.  673. 

1  United  States.  Union  Pac.  Ry.  Co. 
v.  Barnes,  64  Fed.  80;  Stevenson  v. 
Marble,  84  Fed.  23. 

Kansas.  Stevens  v.  Allen,  51  Kan. 
144,  32  Pac.  922. 

Massachusetts.  Hillyer  v.  Dickinson, 
154  Mass.  502,  28  N.  E.  905. 

Missouri.  Hume  v.  Brelsford,  51  Mo. 
App.  651. 

Nebraska.  Moore  v.  Scott,  47  Neb. 
346,  66  N.  W.  441. 

Ohio.    Crist  v.  Dice,  18  O.  S.  536. 

Washington!.  English  v.  Grinstead, 
12  Wash.  670,  42  Pac.  121. 

2  Hanscom  v.  DruHard,  79  Cal.  234,  21 
Pac.  736;  Savage  v.  Stevens,  126  Mass. 
207;  Foley  v.  Holtry,  43  Neb.  133,  61 
N.   W.   120. 

3  See  §§  372  et  seq. 

4  United  States.    Union  Pac.  Ry.  Co. 


v.  Barnes,  64  Fed.  80;  Stevenson  v. 
Marble,  84  Fed.  23;  Patton  v.  Glatz, 
87  Fed.  283;  Wright  v.  Phipps,  90  Fed. 
556. 

Alabama.  Jones  v.  Ross,  98  Ala. 
448,  13  So.  319. 

California.  Toner  v.  Meussdorffer,  123 
Cal.  462,  56  Pac.  39. 

Connecticut.  El  well  v.  Russell,  71 
Conn.  462,  42  Atl.  862. 

Delaware.  Journal  Printing  Co.  v. 
Maxwell,  1  Penn.  (Del.)  511,  43  Atl. 
615. 

Iowa.  Scroggin  v.  Wood,  87  la.  497, 
54  N.  W.  437. 

Kansas.  Farmers',  etc,  Association 
v.  Scott,  53  Kan.  534,  36  Pac  978;  Kan- 
sas Refrigerator  Co.  v.  Pert,  3  Kan. 
App.  364,  42  Pac  943. 

Massachusetts.  Nash  v.  Trust  Co., 
163  Mass.  574,  47  Am.  St.  Rep.  489, 
28  L.  R.  A.  753,  40  N.  E.  1039;  same 
case,  159  Mass.  437,  34  N.  E.  625. 

Missouri.  People's  National  Bank  v. 
Trust  Co.,  179  Mo.  648,  78  S.  W.  618. 

New  York.  Kountze  v.  Kennedy,  147 
N.  Y.  124,  49  Am.  St.  Rep.  651,  29  L. 
R.  A.  360,  41   N.  E.  414. 

North  Carolina.  Gatlin  v.  Harrell, 
108  N.  Car.  485,  13  S.  E.  190. 
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land  in  good  faith  is  not  fraud,8  such  as  a  representation  as  to  the 
title  to  land  made  in  honest  reliance  on  the  certificate  of  the  town 
clerk  and  the  adviae  of  counsel ; 8  nor  is  it  fraud  to  omit  from  a  list 
of  debts  a  claim  in  litigation  on  advice  of  counsel  that  such  claim 
is  unenforceable.7  Rescission  has  been  refused  for  a  false  state- 
ment made  innocently,  not  of  the  knowledge  of  the  party  making 
it,  but  on  information  which  he  discloses.8  Thus  rescission  is  re- 
fused for  a  false  statement  as  to  earnings  of  another  company,  with 
which  consolidation  of  the  company  whose  stock  is  for  sale  is  ex- 
pected, made  in  good  faith  and  based  on  data  furnished  by  such 
company  accessible  to  both  parties  and  believed  to  be  true.8  Such 
a  statement  by  a  party  as  to  his  own  age  is  necessarily  based  on 
hearsay  evidence;  such  a  statement  can  not  be  said  to  be  wilfully 
false  as  a  matter  of  law,  even  if  it  is  untrue  in  point  of  fact.10 

VL 

INTENT  TO  DECEIVE. 

§  317.  Intent  to  deceive.    Intent  to  deceive  is  often  said  to  be 
an  element  of  actual  fraud.1    If  this  form  of  statement  is  used,  it 


tia.    Weasels  v.  Weiss,  156 
Pa.  St.  591,  27  Atl.  535. 

Tennessee.  Leiker  v.  Hensom  (Temn. 
Ch.  App.),  41  S.  W.  862. 

•  Union  Pac.  Ry.  Co.  v.  Barnes,  64 
Fed.  80;  Nash  v.  Trust  Co.,  16a  Mass. 
574,  47  Am.  St.  Rep.  489,  28  L.  R.  A. 
753,  40  N.  E.  1039;  same  case,  159 
Mass.  437,  34  K.  E.  625. 

•  Elwell  v.  Russell,  71  Conn.  462,  42 
Atl.  862. 

7Kountze  v.  Kennedy,  147  N.  Y.  124, 
49  Am.  St.  Rep.  651,  29  L.  R.  A.  360, 
41  N.  E.  414.  (This  case  carries  the 
doctrine  to  extreme  limits.  Fair  deal- 
ing would  seem  to  require  that  the 
facts  be  communicated  to  the  adver- 
sary party  and  he  be  free  on  his  own 
judgment  to  determine  whether  the 
claim  is  valid  or  not.) 

•  Crist  v.  Dice,  18  O.  S.  536. 

I  Stevenson  v.  Marble,  84  Fed.  23. 
1ft Hope  v.  The   Maccabees    (N.  J.), 
1  1  L.  R  455,  102  Atl.  689. 
1  United  States.   Lord  v.  Goddard,  54 


U.  S.  (13  How.)  198,  14  L.  ed.  Ill; 
Nevada  Nickel  Syndicate  v.  Nickel  Co., 
96  Fed.  133. 

California.  Toner  v.  Meussdorffer, 
123  Cal.  462,  56  Pac.  39. 

Iowa.  Clement,  etc.,  Co.  v.  Swanson, 
110  la.  106,  81  N.  W.  233. 

Kansas.  -Stevens  v.  Allen,  51  Kan. 
144,  32  Pac.  922. 

Massachusetts;  Nash  v.  Trust  Co., 
163  Mass.  574,  47  Am.  St.  Rep.  489, 
28  L.  R.  A.  753,  40  N.  E.  1030. 

Minnesota.  Humphrey  v.  Merriam, 
32  Minn.   197. 

New  York.  Kelly  v.  Gould,  141  N. 
Y.  596,  36  N.  E.  320. 

Ohio.  Welle  v.  Cook,  16  O.  S.  67,  88 
Am.  Dec.  436. 

Washington.  Thorp  v.  Smith,  18 
Wash.  277,  51  Pac.  381;  see  Intent  to 
Deceive  or  Defraud,  by  Herbert  Steph- 
en, 20  Law  Quarterly  Review  186; 
Intent,  to  Defraud,  by  Henry  T.  Terry, 
25  Yale  Law  Jour.  87. 
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must  be  noted  that,  though  it  may  seem  to  involve  an  intent  to  do 
wrong,  it  does  not  necessarily  involve  such  intent.2  "A  statement 
fraudulently  made  with  knowledge  of  its  falsity  must  necessarily 
be  intended  to  deceive.,,a  If  the  statement  has  the  elements  of 
fraud  hitherto  discussed,  it  is  sufficient  if  the  party  making  it  in- 
tends it  to  be  believed  and  action  in  reliance  thereon  to  be  taken.4 
Thus  if  he  knows  that  the  statement  is  false,  but  believes  that  it 
will  come  true  hereafter,  he  is  guilty  of  fraud.1  So,  fraud  exists 
where  one  intentionally  misrepresents  his  financial  condition  in 
buying  goods  on  credit,  though  he  believes  he  will  be  able  to  pay 
for  them.6  Where  the  party  making  the  statement  does  not  know 
that  it  is  false,  but  is  bound  to  know  the  fact  in  question,  fraud 
exists  even  if  he  does  not  intend  to  deceive.7  However,  a  false 
statement  made  casually  and  at  a  time  previous  to  the  contract  and 
in  no  way  connected  with  it,  is  not  intended  to  deceive,  so  as  to 
make  such  subsequent  contract  voidable.1  If  a  false  statement  of 
a  material  fact  is  made  knowingly  to  the  adversary  party  to  the  con- 
tract, it  is  almost  impossible  to  escape  the  inference  that  intent  to 
induce  action  existed  so  as  to  constitute  fraudulent  intent.9  Since 
constructive  fraud,  so-called,  often  consists  of  mere  non-disclosure,11 
intent  to  deceive,  as  the  term  is  ordinarily  used,  is  not  a  necessary 
element  thereof,  though  often  present. 


2CIaflin  v.  Ins.  Co.,  110  U.  S.  81, 
28  L.  ed.  76;  Sukeforth  v.  Lord,  87 
Cal.  399,  25  Pac.  497;  Heidenbluth  v. 
Rudolph,  152  111.  316,  38  N.  E.  930; 
Baldwin  v.  Marsh,  6  Ind.  App.  533,  33 
N.  E.  973. 

3Bullis  v.  O'Beirne,  195  U.  S.  606 
(617),  49  L.  ed.  340. 

4  Sukeforth  v.  Lord,  87  Cal.  399,  25 
Pac.  497;  Mooney  v.  Davis,  75  Mich. 
188,  13  Am.  St.  Rep.  425,  42  N.  W. 
802;  Cowley  v.  Smyth,  46  N.  J.  L.  380, 
50  Am.  Rep.  432. 

5  Peck  v.  Gurney,  L.  R.  6  H.  L.  377; 
Pohill  v.  Walter,  3  B.  &  Ad.  114;  Reid 
v.  Cowduroy,  79  la.  169,  18  Am.  St. 
Rep.  359,  44  N.  W.  351;  Grosh  v.  Im- 
provement Co.,  95  Va.  161,  27  S.  E. 
841. 

6 Morris  v.  Posner,  111  la.  335,  82 
N.  W.  755;  Gallipolia  Furniture  Co.  v. 


Symmes,   19  Ohio  C.  C.  659,  10  Ohio 
C.  D.  514. 

7  Vincent  v.  Corbett,  94  Miss.  46,  21 
L.  R.  A.  (N.S.)  85,  47  So.  641;  Mc- 
Cready  v.  Phillips,  56  Neb.  446,  76  N. 
W.  885;  Seale  v.  Baker,  70  Tex.  283, 
8  Am.  St.  Rep.  592,  7  S.  W.  742;  Gid- 
dings  v.  Baker,  80  Tex.  308,  16  S.  W. 
33.  (In  such  cases  fraud  does  "not 
depend  on  a  specific  intent  to  deceive." 
Giddings  v.  Baker,  80  Tex.  308,  16  S. 
W.  33.) 

•  Arnold  v.  Hagerman,  45  N.  J.  Eq. 
186,  14  Am.  St.  Rep.  712,  17  Atl.  93. 

•  Endsley  v.  Johns,  120  III.  469;  60 
Am.  Rep.  572,  12  N.  E.  247;  Baldwin 
v.  Marsh,  6  Ind.  App.  533,  33  N.  E. 
973;  Atchison  County  Bank  v.  Byers, 
139  Mo.  627,  41  S.  W.  325. 

M  See  ch.  XIV. 
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§  318.  Statement  not  made  to  party  deceived.  Where  the  state- 
ment is  not  made  directly  to  the  person  who  acts  thereon,  a  ques- 
tion of  greater  difficulty  arises.  As  a  general  proposition  it  may  be 
said  that  unless  the  person  making  the  false  statement  intends  to 
induce  action  on  the  part  of  the  person  who  in  fact  acts  thereon, 
fraud  does  not  exist.1  Generally,  if  A  makes  a  false  statement  to 
C,  B's  agent,  to  induce  B  to  act  thereon,  this  is  fraud  if  it  would 
be  fraud  had  A  made  the  statement  to  B  in  person.2  A  corporation 
may  maintain  an  action  for  fraudulent  representations  made  to  its 
promoters  to  induce  them  to  organize  the  corporation.*  "This  rule 
is  not  always  applicable.  If  C  knows  the  truth  anchA  and  C  are 
not  conspiring  to  defraud  B,  B  is  charged  with  C's  knowledge.4 
Thus  where  C  asked  A  to  insert  in  a  written  contract  of  sale  a 
higher  price  than  the  real  one,  representing  that  B  wished  it,  A  is 
not  liable  to  B  though  C  makes  use  of  such  contract  to  mislead  B 
into  believing  that  such  price  was  paid.8  If  they  are  so  conspiring 
B  may  avoid  the  contract.8  If  A  makes  a  fraudulent  statement  to 
B  and  B  innocently  repeats  it  to  C,  A's  liability  to  C  depends  on 
whether  A  intended  or  should  have  contemplated  A's  communicat- 
ing such  statement  to  C.    If  so  intended,  A  is  liable.7    A  fraudulent 


1  United  States.  Marshall  v.  Hub- 
bard, 117  U.  S.  415,  29  L.  ed.  919;  Coe 
v.  R.  R.,  52  Fed.  531;  Lasswell  Land 
&  Lumber  Co.  v.  Wilson,  236  Fed.  322, 
149  C.  C.  A.  454. 

Colorado.  Huston  v.  Ohio  &  Colo- 
rado Smelting  &  Refining  Co.,  —  Colo. 
— ,  165  Pac.  251. 

Kentucky.  Lebanon  Steam  Laundry 
Co.  v.  Dyckman  (Ky.),  57  S.  W.  227. 

Massachusetts.  Hunnewell  v.  Dux- 
bury,  154  Mass.  286,  13  L.  R.  A.  733, 
28  N.  E.  267. 

Michigan.  Hoeft  v.  Kock,  119  Mich. 
458,  78  N.  W.  556. 

Missouri.  Rawlings  v.  Bean,  80  Mo. 
614. 

Ohio.  McCracken  v.  West,  17  Ohio 
16;  Wells  v.  Cook,  16  O.  S.  67,  88  Am. 
Dec.  436. 

Rhode  Island.  Butterfield  v.  Barber, 
20  R.  I.  99,  37  Atl.  532;  Freese  v.  Pav- 
loski,  39  R.  I.  516,  99  Atl.  81. 

Texas.  Gainesville  National  Bank  v. 
Bamberger,  77  Tex.  48,  19  Am.  St.  Rep. 
738,  13  S.  W.  959. 

Washington.    Tacoma  v.  Water  Co., 


16  Wash,  288,  47  Pac.  738;   Thorp  v. 
Smith,  18  Wash.  277,  51  Pac.  381. 

2Schofield,  etc.,  Co.  v.  Schofield,  77 
Conn.  1,  40  Atl.  1046;  Hubbard  v. 
Weare,  79  la.  678,  44  N.  W.  915;  Si- 
monds  v.  Cash.  136  Mich.  558,  99  N.  W. 
754. 

3  Iowa,  etc.,  Co.  v.  Heater  Co.,  32 
Fed.  735;  Schofield,  etc.,  Co.  v.  Scho- 
field, 71  Conn.  1,  40  Atl.  1046.  But  in 
Lebanon  Steam  Laundry  Co.  v.  Dyck- 
man (Ky.),  57  S.  W.  227,  representa- 
tions to  future  stock  holders  whereby 
they  are  induced  to  buy  property  which 
they  subsequently  transfer  to  a  corpor- 
ation organized  thereafter  were  held 
not  to  amount  to  fraud  upon  the  cor- 
poration. 

4  Thorp  v.  Smith,  18  Wash.  277,  51 
Pac.  381. 

*  Thorp  v.  Smith,  18  Wash.  277,  51 
Pac.  381. 

•  Cunningham  v.  Holcomb,  1  Tex.  Civ. 
App.  331,  21  S.  W.  125. 

7  Chubbuck  v.  Cleveland,  37  Minn.  466, 
5  Am.  St.  Rep.  804,  35  N.  W.  362;  Alli- 
son v.  Tyson,  24  Tenn.  (5  Humph.)  449. 
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misrepresentation  made  to  one  joint  purchaser  is  a  defense  which 
inures  to  all  if  it  is  intended  to  be  communicated  to  them  and  to 
be  acted  upon  by  them.1  If  A  did  not  intend  C  to  act  thereon,  as 
where  A  defrauds  B  in  some  transaction  and  B  conveys  his  rights 
to  C  repeating  A's  representations,  A  is  not  liable  to  C*  So  in 
cases  where,  a  corporation  has  been  required  to  file  sworn  state- 
ments of  its  condition  as  a  condition  precedent  to  incorporation  or 
to  doing  business  in  a  foreign  state,  it  is  held  that  such  statements 
are  filed  solely  for  that  purpose  and  not  being  intended  to  induce 
action  on  the  part  of  those  dealing  with  the  corporation  are  not 
fraud.10  If  A  makes  a  false  statement  to  X  in  B's  presence,  in- 
tending that  B  should  hear  and  act  upon  such  statement,  A  is 
guilty  of  fraud  toward  B.n 

§  319.  Statement  made  to  deceive  public.  A  statement  made  to 
the  public,  intended  to  influence  the  action  of  anyone  who  may  be 
deceived  thereby,  may  amount  to  fraud.1  Thus  fraud  may  be  com- 
mitted by  issuing  a  statement  or  prospectus  of  the  affairs  of  a  cor- 
poration, designed  to  influence  the  public  generally,  though  such 
report  may  be  required  by  law,2  and  such  liability  exists  by  force 


•  City  Nat.  Rank  v.  Jordan,  139  la. 
499,  117  N.  W.  758. 

•  Huston  v.  Ohio  &  Colorado  Smelt- 
ing &  Refining  Co.,  —  Colo.  — ,  165 
Pac.  251;  Smith  v.  Rosebdom,  13  Ind. 
App.  284,  41  N.  E.  552;  Wells  v.  Cook, 
16  0.  S.  67,  88  Am.  Dec.  436;  Butter- 
field  v.  Barber,  20  R.  I.  99,  37  Atl.  532. 

10  Lieberman  v.  Bank,  2  Penne  (Del.) 
416,  48  L.  R.  A.  514,  45  Atl.  901 ;  Hunne- 
well  v.  Duxbury,  154  Mass.  286,  13  L.  R. 
A.  733,  28  N  E.  267;  Hoeft  v.  Kock,  119 
Mich,  458,  78  N.  W.  556  (a  certificate  of 
the  amount  of  capital  stock  issued). 
But  compare  Silberraan  v.  Munroe,  104 
Mich.  352,  62  N.  W.  555,  and  the  cases 
cited  in  the  following  section.  Where 
the  statute  requires  a  report,  the  inten- 
tion of  the  legislature  in  requiring  such 
report  determines  whether  fraud  can  be 
committed  thereby. 

11  Brown  v.  Brown,  62  Kan.  666,  64 
Pac.  599. 

IHindman  v.  Bank,  112  Fed.  931,  57 
L.  R.  A.  108;  Prewitt  v.  Trimble,  92 


Ky.  176,  36  Am.  St.  Rep.  586,  17  S.  W. 
356;  Silberman  v.  Munroe,  104  Mich. 
352,  62  N.  W.  555;  Bartholomew  v. 
Bentley,  15  Ohio  659,  45  Am.  Dec  596. 

2  England.  Peek  v.  Gurney,  L.  R.  6 
H.  L.  377. 

United  States.  Hindman  v.  Bank, 
112  Fed.  931,  57  L.  R.  A.  108. 

Kentucky.  Graves  v.  Lebanon  Na- 
tional Bank,  73  Ky.  (10  Bush.)  23, 
19  Am.  Rep.  50;  Prewitt  v.  Trimble, 
92  Ky.  176,  36  Am.  St.  Rep.  586,  17 
S.  W.  356;  Trimble  v.  Reid,  97  Ky. 
713,  31  S.  W.  861. 

Michigan.  Silberman  v.  Munroe,  104 
Mich.  352,  62  N.  W.  555. 

Nebraska.  Stuart  v.  Bank,  57  Neb. 
569,  78  N.  W.  298;  Gerner  v.  Mosher, 
58  Neb.  135,  46  L.  R.  A.  244,  78  N. 
W.  384;  Gerner  ▼.  Tates,  61  Neb. 
100,  84  N.  W.  596;  Hamilton-Brown 
Shoe  Co.  v.  Milliken,  62  Neb.  116,  86 
N.  W.  913. 

New  Jersey.  Westervelt  v.  Demar- 
est,  46  N.  J.  L.  37,  50  Am.  Rep.  400. 
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of  common-law  principles  independent  of  statute. s  Thus  depositors,* 
a  purchaser  of  stock,9  or  a  surety  on  the  bond  of  a  cashier,6  can 
avail  themselves  of  fraud  in  such  cases.  So  a  statement  made  in  an 
advertisement  of  a  sale 7  may  be  fraud.  Legislation  may,  however, 
abrogate  the  common-law  liability  and  substitute  a  statutory  liabil- 
ity therefor.1    The  liability  of  directors  of  a  national  bank  is  meas- 

* 

ured  exclusively  by  the  national  banking  act  and  not  by  the  rules 
of  common  law  or  equity,1  although  such  liability  may  be  enforced 
in  a  state  court  if  the  petition  or  declaration  of  the  plaintiff  alleges 
facts  sufficient  to  show  such  statutory  liability.1* 

Whether  a  statement  in  a  report  which  is  made  by  a  corporation 
to  a  public  official  in  compliance  with  statute  is  a  statement  upon 
which  the  general  public  may  rely,  so  that  if  such  statement  is 
material  and  false,  contracts  which  are  entered  into  with  such  cor- 
poration in  reliance  upon  such  statement  may  be  avoided  for  such 
fraud,  depends  upon  the  purpose  of  the  legislature  in  requiring 
such  reports.  If  such  report  is  required  to  be  placed  on  file  for  the 
benefit  of  the  public  at  large,  a  false  statement  thus  made  is  made 
with  intention  to  deceive  the  public;  and  accordingly  such  false 
statement  may  amount  to  fraud.11  If,  on  the  other  hand,  such  in- 
formation is  required  solely  for  the  state  itself  and  not  for  the  pub- 
lic at  large,  such  false  statement  is  not  intended  by  the  corporation 


North  Carolina.  Tate  v.  Bates,.  118 
N.  Car.  287,  54  Am.  St.  Rep.  719,  24 
S.  E.  482 

Texas.  Seale  v.  Baker,  70  Tex.  283, 
8  Am.  St.  Rep.  592,  7  S.  W.  742. 

3  Stuart  v  Bank,  57  Neb.  569,  78 
N.  W.  298. 

^Westervelt  v.  Demarest,  46  N.  J. 
L.  37,  50  Am.  Rep.  400;  Tate  y.  Bates, 
118  N.  Car.  287,  54  Am.  St.  Rep.  719, 
24  S.  E.  482;  Seale  y.  Baker,  70  Tex. 
283,  8  Am.  St4  Rep.  592,  7  S.  W.  742. 

IWarfield  y.  Clark,  118  la.  69,  91 
N.  W.  833;  ftewitt  v.  Trimbte,  92 
Ky.  176,  36  Am*  St.  Rep.  586,  17  S. 
W.  356.  One  who  issues  a  prospec- 
tus of  a  corporation  which  is  intended 
to  influence  purchases  in  the  market 
as  well  as  subscriptions  for  shares  is 
liable  to  one  who  is  thereby  induced 
to  purchase  shares.  Andrews  y.  Mock- 
ford  [1896],  1  Q.  B.  372,  65  L.  J.  Q. 
B.  N.  S.  302. 

•  Graves  v.  Bank,  73  Ky.  (10  Bush) 
23,  19  Am.  Rep.  50. 


JHadley  v.  Importing  Co.,  13  O.  S. 
502,  82  Am.  Dec.  454. 

I  Yates  y.  Jones  National  Bank,  20ff 
U.  S.  158,  51  L.  ed.  1002  [reversing 
Yates  v.  Jones  National  Bank,  74  Neb. 
734,   105  N.  W.  287]. 

•  Yates  v.  Jones  National  Bank,  206 
U.  S.  158,  51  L.  ed.  1002  [reversing 
Yates  v.  Jones  National  Bank,  74 
Neb.  734,  105  N.  W.  287]. 

10  Thomas  v.  Taylor,  224  U.  S.  73, 
56  L.  ed.  673  [affirming,  Taylor  v. 
Thomas,  195  N.  Y.  590,  89  N.  E. 
1113]. 

HWarfleld  v.  Clark,  118  Ta.  69,  91 
N.  W.  8S3;  Emerson  v.  Detroit  Steel 
&  Spring  Co.,  100  Mich.  127,  58  N.  W. 
659;  Silberman  v.  Munroe,  104  Mich. 
352,  62  N.  W.  555;  Dime  Savings 
Bank  v.  Fletcher,  158  Mich.  162,  35  L. 
R.  A.  (NJS.)  858,  122  N.  W.  540; 
Mason  v.  Moore,  73  O.  S.  275,  4  L.  R.  A. 
(N.S.)  597,  76  N.  E.  932. 
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as  a  means  of  inducing  anyone  to  enter  into  contracts  with  it;  and 
persons  who  learn  of  such  statement  have  no  right  to  rely  thereon. 
Accordingly,  such  a  statement  can  not  amount  to  fraud.12 

§  320.  Statements  to  commercial  agencies.  Fraud  may  be  com- 
mitted by  making  false  statements  to  a  commercial  agency  for  com- 
munication to  those  applying  for  information,1  or'  by  referring 
others  to  an  agency  for  a  report,  where,  though  such  person  made 
no  false  statement  of  his  financial  condition  to  the  agency,  he 
knows  that  the  agency  rates  him  too  high.2  But  an  erroneous  re- 
port of  an  agency  can  not  be  considered  the  fraud  of  one  who 
neither  made  the  representations  on  which  such  report  is  based, 
nor  gave  such  agency  as  his  reference.8  The  omission  of  a  corpora- 
tion to  change  its  statement  made  to  a  financial  agency  is  not  fraud 
as  to  one  who  without  the  knowledge  of  such  corporation  relies  on 


12Hindman  v.  First  National  Bank, 
112  Fed.  931,  50  C.  C.  A.  623,  57  L.  R. 
A.  108;  Hunnewell  v.  Duxbury,  154 
Mass.  286,  13  L.  R.  A.  733,  28  N.  E. 
267;  Webb  v.  Rockefeller,  195  Mo.  67, 
6  L.  R.  A.  (N.S.)   872,  93  S.  W.  772. 

1  United  States.  Fechheimer  v.  Baum, 
37  Fed.  167,  2  L.  R.  A.  153;  In  re 
Epstein,  109  Fed.  874;  Davis  v.  Louis- 
ville Trust  Co.,  181  Fed.  10,  104  C.  C. 
A.  24,  30  L.  R.  A.  (N.S.)  1011. 

Colorado.  Nicholls  v.  McShane,  16 
Colo.  App.  165,  64  Pac.  375. 

Connecticut  Soper  Lumber  Co.  v. 
Harmount  Co.,  73  Conn.  547,  48  Atl. 
425. 

Illinois.  Moyer  v.  Lederer,  50  111. 
App.  94. 

Iowa.  Cox  Shoe  Mfg.  Co.  v.  Adams, 
105  la.  402,  75  N.  W.  316. 

Michigan.  Genesee  County  Savings 
Bank  v.  Barge  Co.,  52  Mich.  164,  17 
N.  W.  790;  Mooney  v.  Davis,  75  Mich. 
118,  13  Am.  St.  Rep.  425,  42  N.  W.  802; 
Cortland  Mfg.  Co.  v.  Piatt,  83  Mich. 
419,  47  N*.  W.  330;  Frisbee  v.  dick- 
ering, 115  Mich.  185,  73  N.  W.  112. 

Minnesota.  Stevens  v.  Ludlum,  46 
Minn.  160,  24  Am.  St.  Rep.  210,  13 
L.  R.  A.  270,  48  N.  W.  771;   Charles 


P.  Kellogg  Co.  v.  Holm,  82  Minn.  416, 
85  N.  W.  159. 

Montana.  John  V.  Farwefl  Co.  v. 
Boyce,  17  Mont.  83,  42  Pac.  98. 

Nebraska.    Poska     v.     Stearns,     56 
Neb.  541,  71  Am.  St.  Rep.  688,  42  L.  R 
A.  427,  76  N.  W.  1078. 

New  York.  Eaton,  etc.,  Co.  v. 
Avery,  83  N.  Y.  31,  38  Am.  Rep.  389; 
Tindle  v.  Birkett,  171  N.  Y.  520,  89 
Am.  St.  Rep.  822,  64  N.  E.  210. 

Ohio.  Wilmot  v.  Lyon,  49  O.  S.  296, 
34  N.  E.  720  [affirming,  11  Ohio  C.  C. 
238,  7  Ohio  C.  D.  394]. 

Pennsylvania.  Sharpless  v.  Gum- 
mey,  166  Pa.  St.  199,  30  Atl.  1127. 

Texas.  Avery  v.  Dickson  (Tex.  Civ. 
App.),  49  S.  W.  662. 

Utah.  Belleville  Pump,  etc.,  Works 
v.  Samuelson,  16  Utah  234,  52  Pac.  282. 

2  P.  Cox  Shoe  Mfg.  Co.  v.  Adams, 
105  la.  402,  75  N.  W.  316;  Hiller  v. 
Ellis,  72  Miss.  701,  41  L.  R.  A.  707,  18 
So.  95. 

3  P.  Cox  Shoe  Mfg.  Co.  v.  Adams, 
105  la.  402,  75  N.  W.  316;  Sprague, 
etc.,  Co.  v.  Kempe,  74  Minn.  465,  77 
N.  W.  412;  Hiller  v.  Ellis,  72  Miss. 
701,  41  L.  R.  A.  707,  18  So.  95;  Bennett 
v.  Rubber  Co.,  54  Neb.  553,  74  N.  W. 
821. 
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the  statement  of  such  agency.4  The  fact  that  the  person  who  is 
deceived  was  not  a  subscriber  to  the  mercantile  agency,  but  ob- 
tained his  information  through  another  person  who  was  a  sub- 
scriber, does  not  prevent  him  from  treating  such  false  representa- 
tion as  fraud.8  ' 

vn. 

RELIANCE. 

§321.  Reliance  on  false  statement.  To  constitute  fraud,  the 
party  alleging  fraud  must  have  believed  such  representations  to  be 
true,  and  so  believing  must  have  acted  in  reliance  thereon.1  If,  in 
fact,  action  is  taken  in  reliance  solely  upon  the  representations, 
fraud  exists  although  the  party  to  whom  such  representations  were 


'Sprague,  etc.,  Co.  v.  Kempe,  74 
Minn.  465,  77  N.  W.  412. 

i  Davis  v.  Louisville  Trust  Co.,  181 
Fed.  10,  104  C.  C.  A.  24,  30  L.  R.  A. 
(N.S.)   1011. 

1  United  States.  Smith  v.  Richards, 
38  U.  S.  (13  Pet.)  26,  10  L.  ed.  42; 
Supreme  Council  v.  Casualty  Co.,  63 
Fed.  48;  Hawkins  v.  Mtge.  Co.,  84  Fed. 
526,  28  C.  C.  A.  484. 

Alabama.  Hartford  Fire  Ins.  Co.  v. 
Kirkpatrick,  111   Ala.  456,  20  So.  651. 

Arkansas.  Wright  v.  Boltz,  87  Ark. 
567,  113  S.  W.  201. 

California.  Estep  v.  Armstrong,  69 
Cal.  536,  11  Pac.  132;  Spinks  v.  Clark, 
147  Cal.  439,  82  Pac.  45;  San  Diego 
County  v.  Utt,  173  Cal.  554,  160  Pac. 
657;  Thomas  v.  Hacker,  178  Pac.  855. 

Colorado.  Bank  v.  Hammond,  25 
Colo.  367,  55  Pac.  1090. 

Connecticut.  Bennett  v.  Gibbons,  55 
Conn.  450,  12  Atl.  99. 

IHinoU  Dady  v.  Condit,  163  111. 
511,  45  N.  E.  224;  Crocker  v.  Manley, 
164  HI.  282,  56  Am.  St.  Rep.  196,  45 
N.  E.  577;  Hale  Elevator  Co.  v.  Hale, 
201  HI.  131,  66  N.  E.  249  [affirming,  98 
HL  App.  430];  Illinois  Central  R.  R. 
Co.  T.  Seitz,  214  111.  350,  105  Am.  St. 
Rep.  108,  73  N.  E.  585;  Hooker  v. 
Midland  Steel  Co.,  215  111.  444,  106 
Am.  St.  Rep.  170,  74  N.  E.  445;    Van 


Gundy  v.  Steele,  261  111.  206,  103  N.  E. 
754;  Hansen  v.  Gavin,  280  111.  354,  117 
N.  E.  513;  Mucisk  v.  Gatzmeyer,  47 
111.  App.  329. 

Indiana.  Newman  v.  Sylvester,  42 
Ind.  106;  Craig  v.  Hamilton,  118  Ind. 
565,  21  N.  E.  315;  Kain  v.  Rinker,  1 
Ind.  App.  86,  27  N.  E.  328. 

Iowa.  Blaul  v.  Wandel,  137  la.  301, 
114  N.  W.  899. 

Kansas.  Wood  v.  Staudenmayer,  56 
Kan.  399,  43*  Pac.  760;  Missouri  Pacific 
Ry.  Co.  v.  Goodholm,  61  Kan.  758,  60 
Pac.  1066;  Provident  Loan  Trust  Com- 
pany v.  Mcintosh,  68  Kan.  452,  75  Pac. 
498. 

Kentucky.  Salyer  v.  Salyer,  141  Ky. 
648,  133  S.  W.  556. 

Louisiana.  Laenger  v.  Laenger,  138 
La.  532,  70  So.  501. 

Maine.  Flanders  v.  Cobb,  88  Me.  488, 
51  Am.  St.  Rep.  410,  34  Atl.  277. 

Massachusetts.  Crehore  v.  Crebore, 
97  Mass.  330,  93  Am.  Dec.  98;  Burns  v. 
Dockray,  156  Mass.  135,  30  N.  E.  551; 
Beacon  Falls  Rubber  Shoe  Co.  v.  Pratte, 
190  Mass.  72,  76  N.  E.  285;  Harvey  v. 
Squire,  217  Mass.  411,  105  N.  E.  355. 

Michigan.  De  Grasse  v.  Verona  Min- 
ing Co.,  185  Mich.  514,  152  N.  W.  242. 

Minnesota.  Kelson  v.  Berkner,  139 
Minn.  301,  166  N.  W.  347. 

Missouri.    Younger  v.  Hoge,  211  Mow 
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made  testifies,  "I  could  not  believe  him,  for  I  did  not  know."2  If 
the  party  who  claims  to  have  been  misled  acted  when  he  did  not 
know  that  such  false  statement  had  been  made,1  as  where  he  acts 
before  the  representation  has  been  made,4  or  if  knowing  that  the 
statements  have  been  made  he  does  not  rely  on  them,  but  by  con- 
tract he  makes  his  liability  contingent  on  the  truth  of  such  state- 
ments ;  ■  or  if  he  disbelieves  the  statements,1  or  relies  solely  on  some 
collateral  inducement,  such  as  a  guaranty ; 7  or  on  a  contract  made 
by  the  original  vendor  to  repurchase  the  property  at  a  certain  price 


444,  18  L.  R.  A.   (NjS.)  94,  111  S.  W. 
20. 

Montana.  Lindsay  v.  Kroeger,  37 
Mont.  231,  95  Pac  839. 

Nebraska.  American,  etc.,  Associa- 
tion v.  Bear,  48  Neb.  455,  67  N.  W.  500; 
Davidson  v.  Crosby,  49  Neb.  60,  68  N. 
W.  338;  Spencer  v.  Johnston,  58  Neb. 
44,  78  N.  W.  482. 

New  Mexico.  Berrendo  Irrigated 
Farms  Co.  v.  Jacobs,  —  N.  M.  — ,  168 
Pac.  483. 

Oregon.  Pearce  v.  Buell,  22  Or.  29, 
29  Pac.  78;  Waymire  v.  Shipley,  52  Or. 
464,  97  Pac.  807;  Hegdale  v.  Wade, 
78  Or.  349,  153  Pac.  107. 

Tennessee.    Chamberlain  v.  Coal  Co., 
92  Tenn.  13,  20  S.  W.  345. 

Texas.  Calhoun  v.  Quinn  (Tex.  Civ. 
App.),  21  S.  W.  705;  Schwartz  v.  Mit- 
tenthal  (Tex.  Civ.  App.),  50  S.  W.  182. 

West  Virginia.  Pennybacker  v.  Laid- 
ley,  33  W.  Va.  624,  11  S.  E.  39;  Crotty 
v.  Effler,  60  W.  Va.  258,  54  S.  E.  345; 
Stalnaker  v  Janes,  68  W.  Va.  176,  69 
S.  E.  651. 

Wisconsin,  Bush  v.  Maxwell,  79  Wis. 
114,  48  N.  W.  250. 

2  Lund  v.  Davis,  47  Minn.  290,  50  N. 
W.  79. 

*  Burnett  v.  Hensley,  118  la.  575,  92 
N.  W.  678;  Scott  v.  Brusse,  148  Mich. 
529,  112  N.  W.  117;  Peerless  Casualty 
Co.  v.  Howard,  77  N.  H.  355,  92  Atl. 
165. 

4  Porter  v.  Collins,  90  Ala.  510,  8 
So.  80;  Soule  v.  Harrington,  135  Mich. 
155,  97  N.  W.  357;  Manhattan  Brass 


Co.  v.  Reger,  168  Pa.  St.  644,  32  AtL 
64;  Bank  v.  Rhea  County  (Tenn.  Ch. 
App.),  59  S.  W.  442.  Thus  a  repre- 
sentation made  after  a  contract  for  a 
lease  is  made  but  before  the  lease  is 
given  is  not  fraud.  Oakford  v.  Hack- 
ley,  92  Fed.  38.  A  fafee  statement 
made  by  A  to  a  commercial  agency  be- 
fore he  buys  of  B,  but  not  commu- 
nicated by  the  agency  to  B  till  after  the 
sale  is  made  is  not  fraud:  Manhat- 
tan Brass  Co.  v.  Reger,  168  Pa.  St. 
644,    32    Atl.   64. 

■St.  Vrain  Stone  Co.  v.  Ry.  Co., 
18  Colo.  211,  32  Pac.  827;  Lilienthal 
v.  Brewing  Co.,  154  Mass.  185,  26 
Am.  St.  Rep.  234,  12  L.  R.  A.  821,  28 
N.  E.  151. 

•  Bowman  v.  Carithers,  40  Ind.  90; 
City  National  Bank  v.  Hickox,  4  Johns 
(N.  M.)  212,  16  Pac.  912.  (Where  he 
bought  the  land  not  believing  vendor's 
representations,  but  because  he  could 
exchange  diamonds  therefor  at  a  large 
profit.) 

THaldom  y.  Ayer,   110  111.  448. 

It  was  held  that  fraud  did  not  exist 
where  A  represented  to  B  that  X,  the 
maker  of  a  note  which  B  held,  was 
solvent,  and  thereby  induced  him  to 
accept  such  note  in  payment;  A  took 
it,  not  relying  on  B'a  representations 
but  expecting  to  hold  B  as  indorser, 
but  omitted  to  notify  B  of  the  non- 
payment of  the  note:  Flanders  v. 
Cobb,  88  Me.  488,  51  Am.  St.  Rep.  410, 
34  Atl.  277. 
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within  a  certain  time ;  *  or  knows  that  they  are  either  false,  or  else 
mere  matters  of  opinion,  inferred  from  facts  known  to  him ; 9  or  if 
he  acts  solely  in  reliance  on  other  information,10  or  on  the  judgment 
of  others,11  as  on  the  opinion  of  his  own  physician,  instead  of  on 
that  of  the  physician  of  the  railway  corporation  which  has  injured 
him ; 12  or  disregards  the  false  statement  made  to  him,13  he  can  not 
be  said  to  be  defrauded.  Thus  where  vendee  knows  all  the  mate- 
rial facts,  a  false  statement  as  to  the  title  to  land,14  or  power  to 


•  Pritchard  v.  Dailey,  168  N.  Car. 
330,  84  S.  E.  392. 

I  United  States.  Richardson  v.  Wal- 
ton, 49  Fed.  888;  Hofman  v.  Keane, 
64  Fed.  986;  Nevada  Nickel  Syndicate 
v.  Nickel    Co.,   96   Fed.    133.. 

Indiana.  Lincoln  v.  Ragsdale,  9  Ind. 
App.  555,  37  N.  E.  25. 

Iowa.  Simpson  v.  Kane,  98  la.  271, 
67  N.  W.  247;  Noble  v.  Renner,  177  la. 
509,  159  N.  W.  214.  (Vendee  knows 
that  river  is  cutting  the  bank  away.) 

Kentucky.  Ferrill  v.  Coombs  (Ky.), 
18  S.  W.  226;  Anderson  v.  Black  (Ky.), 
32  S.  W.  468;  Merchants',  etc.,  Bank 
v.  Cleland    (Ky.),  67   S.  W.  386. 

Maryland.  Lewis  v.  Clark,  80  Md. 
327,  37   Atl.   1035. 

Minnesota.  Michaud  v.  Eisenmen- 
ger,  46  Minn.  405,  49  N.  W.  202;  Mar- 
shall v.  Gilman,  52  Minn.  88,  53  N.  W. 
811;  Graham  v.  Burch.  53  Minn.  17, 
55  N.  W.  04;  Nelson  v.  Berkner,  139 
Minn.  301,  166  N.  W.  347.  (Contract 
shows  that  fraudulent  promise  will  not 
be  kept  and  promisee  knows  such 
fact.) 

Missouri.  Davis  v.  Ins.  Co.,  81  Mo. 
App.  264. 

Nebraska.  Murphy  v.  Bank,  57  Neb. 
519,  77  N.  W.  1102. 

North  Carolina.  Conly  v.  Coffin, 
115  N.  Car.  563,  20  S.  E.  207. 

Ohio.  Warner  Elevator  Co.  v.  Guth- 
rie, 7  Ohio  N.  P.  200. 

Pennsylvania.  Davis  v.  Hawkins, 
163  Pa.  St.  228,  29  Atl.  746. 

South  Carolina.  Baum  v.  Raley,  53 
6.  Car.  32,  30  8.  E.  713. 


Texas.  Wright  v.  Mtge.  Co.  (Tex. 
Civ.  App.),  42  S.  W.  1026. 

Virginia.  Cary  v.  Harris,  120  Va. 
252,  91   S.  E.   166. 

Wisconsin.  Allen  v.  Brooks,  88  Wis. 
265,  60  N.  W.  253. 

See  however,  as  to  falsity  shown  by 
contract,  which  nevertheless  amounts 
to  fraud  if  the  party  who  is  subject  to 
the  fraud  is  also  deceived  as  to  the  con- 
tents of  the  contract.  McKinley  Music 
Co.  v.  Glymph,  100  S.  Car.  200,  84  S. 
E.  715. 

lOColton  v.  Stanford,  82  Cal.  351,  16 
Am.  St.  Rep.  137,  23  Pac.  16;  Ber- 
rendo  Irrigated  Farms  Co.  v.  Jacobs, 
—  N.  M.  — ,  168  Pac.  483;  Fargo,  etc., 
Co.  v.  Fargo,  etc.,  Co.,  4  N.  D.  219, 
37  L.  R  A.  593,  59  N.  W.  1066;  Boyd 
v.  Sniffer,  156  Pa  St.  100,  27  Atl.  60. 

11  Achilles  v.  Achilles,  137  111.  589, 
28  N.  E.  45;  Scott  v.  Brusse,  148  Mich. 
529,  112  N.  W.  117;  Boyd  v.  Sniffer, 
156   Pa.   St.   100,  27   Atl.  60. 

UDouda  v.  Ry.  Co.,  141  la.  82,  119 
N.  W.  272. 

11  Where  goods  were  sold  C.  O.  D. 
and  payments  were  made  thereon 
credit  obtained  by  defendant  can  not 
be  said  to  have  been  obtained  by  rea- 
son of  false  representations  made  be- 
fore the  sale:  Roscoe  v.  Sawyer,  71 
Vt.  367,  45  Atl.  218. 

14  Warner  Elevator  Co.  v.  Guthrie,  7 
Ohio  N.  P.  200;  Baum  v.  Raley,  53  S. 
Car.  32,  30  S.  E.  713;  Allen  v.  Brooks, 
88  Wis.  265,  60  N.  W.  253. 
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convey  it,18  or  the  taxes  thereon,11  or  the  area  thereof,17  or  value,11 
or  quality,19  or  that  it  was  a  continuous  tract,28  or  a  false  statement 
as  to  the  condition  of  a  business  made  to  one  who  is  familiar  there- 
with,21 can  not  be  fraud.  So  one  who  knows  that  the  only  supply 
of  water  is  from  a  cistern  can  not  avoid  a  lease  for  fraud  when  the 
water  becomes  impure  for  want  of  rain,  though  the  landlord  rep- 
resented the  water  supply  as  excellent.22  A  false  statement  that  a 
railroad  would  be  diverted  unless  a  certain  amount  was  subscribed 
to  aid  its  construction  is  said  not  to  amount  to  fraud  as  to  one  who 
subscribed  for  a  different  motive.23  A  claim  in  excess  of  the  true 
amount,  which  is  the  basis  of  a  contract  of  compromise,  does  not  con- 
stitute fraud.24  If  A  sells  B  and  C  property  which  is  being  used  in  a 
business  and  represents  that  such  property  is  in  good  condition,  and 
C  knows  of  the  condition  of  such  property-  while  B  has  an  opportun- 
ity to  inspect  it,  B  can  not  avoid  such  contract  on  the  ground  that 
such  representations  are  fraudulent.21  If  a  vendor  has  set  a  price 
upon  his  land  before  the  vendee  has  made  representations  to  him 
concerning  it  and  has  refused  the  counter  offers  of  the  vendee  and 
has  finally  sold  at  the  price  originally  set  by  the  vendor,  he  can  not 
have  rescission,  even  if  such  representations  by  the  vendee  were 
fraudulent.28  If  the  original  offer  which  was  induced  by  fraud,  is 
rejected,  and  the  parties  make  another  contract,  not  in  reliance 
upon  such  fraudulent  statements,  the  contract  thus  riiade  can  not 
be  avoided  for  the  original  fraud.27 

One  to  whom  false  statements  are  made  and  who  believes  them 
in  spite  of  information  to  the  contrary  received  from  others,  may 


W Davis  v.  Hawkins,  163  Pa.  St.  228, 
29  Atl.  746.  (Where  vendee  knew  that 
an  agent  who  said  that  he  had  power 
of  attorney  to  convey,  had  only  verbal 
authority.) 

M  Wright  v.  Mtge.  Co.  (Tex.  Civ. 
App.),~42  S.  W.  1026. 

"Hofman  v.  Keane,  54  Fed.  086; 
Michaud  v.  Eisenmenger,  46  Minn.  405, 
49  N.  W.  202;  Marshall  v.  Gilman,  52 
Minn.  88,  53  N.  W.  811;  Mires  v.  Sum- 
mervill,  85  Mo.  App.  183;  May  v.  San 
Antonio,  etc.,  Co.,  83  Tex.  502,  18  S. 
W.    959. 

UConly  v.  Coffin,  115  N.  Car.  563, 
20  S.  E.  207.    See  §  306. 

19  Brown  v.  Smith,  109  Fed.  26.  So 
as  to  the  sale  of  a  water  right.    San 


Jose  Ranch  Co.  v.  Water  Co.,  132  Cal. 
582,   6*  Pac.   1097. 

MFerrill  v.  Coo™*-  (Ky.),  18  S.  W. 
226. 

21  Richardson  v.  Walton,  49  Fed.  888; 
Anderson  v.  Black  (Ky.),  32  S.  W.  468. 

a  LeWis  v.  Clark,  86  Md.  327,  37  Atl. 
1035. 

23  Southard  v.  Arkansas  Valley  &  W. 
Ry  Co.,  24  Okla.  408,  103  Pac.  750. 

MKiler  v.  Wohletz,  79  Kan.  716,  L. 
R.  A.  1915B,  11,  101  Pac.  474. 

2IAorora  Land  Co.  v.  Keevan,  67 
Wash.  305.  121   Pac.  469. 

MStorthz  v.  Arnold,  74  Ark.  68,  84 
S.  W.  1036. 

27  Simpson  v.  Crane,  149  Mich.  352, 
110  N.  W.   1081. 
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in  law  be  justified  in  relying  thereon  and  may  hold  the  party  mak- 
ing such  statements  liable  for  fraud.21  Thus  where  A  represented 
to  a  woman  that  he  was  unmarried,  and  though  others  informed  her 
that  he  was  married,  she  believed  A,  she  can  hold  A  for  such 
fraud ; a  and  so  where  A  sells  B  stock  representing  that  he  is  only 
a  stockholder  and  not  a  promoter,  though  B  has  heard  rumors  that 
A  had  a  greater  interest  than  he  admitted.90  If  the  false  state- 
ments of  a  physician  induce  the  patient  to  give  a  release,  it  is  not 
necessary  that  the  patient  should  have  been  absolutely  free  from 
doubt  as  to  the  accuracy  of  such  statements.31 

Knowledge  of  the  falsity  of  one  representation  is  not  notice  of 
the  falsity  of  another.32  So  notice  of  the  facts  to  one  not  an  author- 
ized agent  of  the  adversary  party  does  not  prevent  a  positive  false 
statement  as  to  the  title  to  realty  from  amounting  to  fraud,  such 
notice  not  being  communicated  to  such  adversary  party.33  A  decla- 
ration by  A  at  the  outset  of  negotiations  of  his  ignorance  of  a  cer- 
tain fact  does  not  prevent  a  subsequent  positive  false  statement  as 
to  such  fact  from  amounting  to  fraud.34 

Whether  a  fraudulent  representation  as  to  title  to  land  can  be 
said  to  be  relied  on  where  a  deed  is  taken  with  covenants  of  war- 
ranty is  a  question  on  which  the  courts  are  divided.  A  majority 
hold  that  such  representations  are  not  merged  in  the  warranty,  but 
may  be  fraud ;  *  a  minority  holding  that  they  are  merged.38  A 
provision  in  a  contract  that  it  is  subject  to  an  investigation  by  the 
purchaser  of  the  land  purchased  does  not  prevent  false  representa- 
tions from  amounting  to  fraud.37 


MMoncrief  v.  Wilkinson,  93  Ala. 
373,  9  So.  159;  Morrill  v.  Palmer,  68 
Vt.  1,  33  L.  R.  A.  411,  33  Atl.  829; 
Virginia  Land  Co.  v.  Haupt,  90  Va. 
533,  44  Am.  St.  Rep.  939,  19  S.  E.  168; 
Sherman  v.  Parker  (Wash.),  177  Pac. 
665. 

»  Morrill  v.  Palmer,  68  Vt.  1,  33 
L.  R.  A.  411,  33  Atl.  829. 

M  Virginia  Land  Co.  v.  Haupt,  90 
Va.  533,  44  Am.  St.  Rep.  939,  19  S. 
E.  168. 

•IViallet  v.  Consolidated  Ry.  & 
Power  Co.,  30  Utah  260,  84  Pac.  496. 

12  Montgomery  v.  McLaury,  143  Cal. 
83,  76  Pac.  964;   Pursel   v.  Teller,   10 


Colo.  App.  488,  51  Pac.  436.  See  how- 
ever: Crocker  v.  Boyd,  88  Wash.  685, 
153  Pac.  1076. 

MPennoyer  v.  Willis,  26  Or.  1,  46 
Am.  St.  Rep.  594,  36  Pac.  568. 

SCTrvine  v.  Grady,  85  Tex.  120,  19 
S.  W.  1028.  (As  to  the  number  of 
cattle  sold.) 

3S  Kimball  v.  Saguin,  86  la.  186,  53 
N.  W.  116;  Breeding  v.  Flannery  (Ky.), 
14  S.  W.  907. 

MAndrws  v.  Refining  Co.,  130  U.  S. 
643,  32  L.  ed.  1054;  Wright  v.  Phipps, 
90  Fed.  536;  Whitney  v.  Allaire,  1  N. 
Y.  313. 

T  Clark  v.  Harmer,  9  D.  C.  App.  1. 
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would  be  the  effect  of  the  representations  which  were  made  upon 
the  mind  of  an  ideal  man  taken  as  an  absolute  standard.  This  was 
usually  said  to  be  the  reasonably  prudent  man.6  Even  in  tort  the 
common  law  preferred  to  apply  the  test  of  the  effect  upon  the  spe- 
cific individual.7  The  common  law  is  said  to  have  applied  this 
standard  in  contract  law  where  the  evidence  showed  that  the  party 
who  sought  relief  was  misled  by  the  false  statements.*  If,  however, 
the  evidence  showed  that  such  party  was  not  misled  by  the  false 
statements,  the  common  law  always  applied  the  test  of  the  effect  of 
the  false  representations  upon  the  mind  of  the  party  who  sought 
relief,  and  not  their  effect  upon  the  mind  of  the  reasonably  prudent 
man.9  Under  the  influence  of  modern  standards  of  morality,  bor- 
rowed in  part  from  equity,  and  in  part  taken  into  the  common  law 
directly,  there  is  a  strong  tendency  to  ignore  the  abstract  and  ar- 
bitrary standard  of  the  reasonably  prudent  man  and  to  test  exist- 
ence of  fraud  by  the  effect  of  the  false  statements  upon  the  mind 
of  the  person  to  whom  they  were  made. 

In  the  greater  number  of  cases  the  same  result  is  reached  by  the 
application  of  either  test,  since  there  is,  as  a  rule,  nothing  to  show 
that  the  party  to  whom  the  false  representations  were  made  was 
not  a  reasonably  prudent  man;  and  accordingly  it  will  be  pre- 
sumed that  he  was  a  reasonably  prudent  man.10  If  the  evidence 
shows  that  the  party  to  whom  false  representations  were  made  was 
not  a  reasonably  prudent  man,  as  where  such  person  was  inexper- 


•  Ignorance  which  exceeds  that  of  the 
ordinary  man  is  called  "self-deception." 
Jordan   v.  Pickett.  78  Ala.  331. 

1  Mead  v.  Bunn,  32  N.  Y.  275. 

"The  defendant  has  no  right  to  say 
that  plaintiff  was  wrong  in  giving  him 
credit  for  the  truth  of  what  he  said." 
Barley  v.  Walford,  9  Q.  B.  Rep.  (Ad. 
&  El.  N.  S.)   197   (209). 

I  See  cases  cited  in  notes  1  and  2, 
this  section. 

9  See   §321. 

10  "False  representations  may  be  made 
of  such  a  character  that  no  person 
of  ordinary  intelligence  could  be  mis- 
led thereby,  and  that  could  have  had 
no  influence  whatever  in  inducing  the 
other  party  to  enter  into  the  agree- 
ment.   What  might  be  considered  suffi- 


ciently material  to  induce  one  person 
to  act,  might  have  but  little  or  no 
influence  upon  another,  so  that  no  def- 
inite rule  can  be  laid  down.  In  each 
case  the  court  or  jury  must  be  satis- 
fied that  the  representations  if  made 
were  untrue,  and  as  applied  to  the 
transaction,  were  material — of  that 
character  that  a  person  of  ordinary 
intelligence  and  possessing  ordinary 
business  qualifications  would  be  likely 
to  rely  thereon  and  be  misled  thereby. 
If  the  person  to  whom  the  represen- 
tations were  made  was  below  this  stand- 
ard, which  the  law  presumes  all  to 
possess,  such  facts  should  be  shown, 
where  less  material  representations 
were  relied  upon."  Hall  v.  Johnson,  41 
Mich.  286,  2  N.  W.  55. 
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ienced,11  mentally  infirm,12  excessively  credulous,  or  where  it  is 
shown  that  he  reposes  special  trust  and  confidence  in  the  person  by 
whom  such  false  representations  were  made,13  there  is  a  strong 
tendency  to  test  the  existence  of  fraud  by  the  effect  of  the  false 
representations  upon  the  mind  to  whom  they  were  made,  and  to 
ignore  the  question  of  their  effect  upon  the  mind  of  a  reasonably 
prudent  man.  As  far  as  these  theories  are  entering  the  law,  the 
practical  result  is  that  law  is  adopting  the  equity  theory  of  con- 
structive fraud,14  and  of  undue  influence  j 18  and,  if  it  has  not  al- 
ways done  so,  it  is  tending  more  and  more  to  take  the  actual  effect 
upon  the  mind  of  the  specific  individual  as  the  test. 

§  323.  Continuing  representations.  If  one  party  makes  a  rep- 
resentation on  which  he  expects  the  other  party  to  rely,  the  fact 
that  the  party  who  is  deceived  did  not  act  for  some  time  after  such 
representation  was  made,  does  not  prevent  such  representation  from 
amounting  to  fraud,1  especially  if  such  representation  is  made  orig- 
inally under  an  agreement  to  the  effect  that  it  ia  to  be  a  continuing 
representation.2  Accordingly,  fraud  may  exist  where  the  state- 
ment which  was  relied  upon  was  made  a  year,3  or  several  months,4 
or  a  few  days,1  before  action  was  taken  in  reliance  upon  such  state- 
ment. If  such  statement  is  made  so  long  before  the  adversary 
party  acted  thereon  that  it  appears  that  such  adversary  party  did 
not  rely  on  such  statement  at  the  time  of  such  action,  such  state- 
ment does  not  amount  to  fraud.3  A  statement  made  to  a  mercan- 
tile agency  nearly  three  years  before  the  transaction  in  question,  is 
not  fraud  of  which  the  adversary  party  can  complain.7 

§  324.  Effect  of  action  other  than  that  intended.  If  the  intent 
to  deceive  exists,  but  the  action  of  the  party  deceived  is  different 
from  that  contemplated,  fraud  is,  nevertheless,  held  to  exist  if  the 


«  See  §  428. 

12  See  §§  462  et  seq. 

13  See  {§  428  and  457. 

14  See  ch.  XVI. 
«See  ch.  XVII. 

lAtlas  Shoe  Co.  v.  Bechard,  102  Me. 
197,  10 'L.  R.  A.  (N.S.)  245,  66  Atl. 
390;  Hauptman  v.  Pike,  77  Neb.  105, 
108  N.  W.  163;  Grever  v.  Taylor,  53  O. 
S.  621,  42  N.  E.  829;  Gainesville 
National  Bank  v.  Bamberger,  77  Tex. 
48,  19  Am.  St.  Rep.  738,  13  S.  W.  959. 


2  Atlas  Shoe  Co.  v.  Bechard,  102  Me. 
197,  10  L.  R.  A.  (N.vS.)  245,  66  Atl.  390. 

*  Atlas  Shoe  Co.  v.  Bechard,  102  Me. 
197,  10  L.  R.  A.  (N.S.)  245,  66  Atl.  390. 

4  Gainesville  National  Bank  v.  Bam- 
berger, 77  Texas  48,  19  Am.  St.  Rep. 
738,  13  S.  W.  959. 

■  Hauptman  v.  Pike,  77  Neb.  105,  108 
N.  W.  163. 

•  Beacon  Falls  Rubber  Shoe  Co.  v. 
Pratte,  190  Mass.  72,  76  N.  E.  285. 

T  Beacon  Falls  Rubber  Shoe  Co.  v. 
Pratte,  190  Mass.  72,  76  N.  E.  285. 
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other  elements  thereof  exist.1  Thus  where  the  directors  wished  to 
deceive  the  stockholders  into  thinking  the  corporation  better  than 
it  was,  a  stockholder  who  in  reliance  thereon  refused  an  offer  for 
his  stock  of  eighty  dollars  cash  and  accepted  the  alternative  offer 
of  fifty  dollars  cash  and  fifty  dollars  more  if  ten  per  cent,  divi- 
dends were  paid  thereon  during  the  ensuing  year,  can  hold  such 
directors  for  fraud,  though  they  did  not  contemplate  such  action.2 

§325.  Necessity  of  sole  reliance  on  false  statement.     If  the 

false  representation  was  material  and  influenced  the  party  to  whom 
it  was  made,  it  may  constitute  fraud,  although  the  party  acted  as 
he  did  from  several  motives  of  which  this  was  but  one ; 1  as  where 
vendee  buys,  relying  on  the  false  statements  of  the  vendor,  but  in- 
fluenced in  part  by  information  from  other  sources.2  Some  courts 
hold  that  the  party  deceived  must  show  that  he  would  not  have 
acted  as  he  did  but  for  the  false  representation  to  establish  fraud.3 
So  where  one  acts  on. the  report  of  a  commercial  agency  which  is 
based  in  part  on  false  statements  of  vendee  and  in  part  on  inde- 
pendent investigation,  some  courts  hold  that  this  can  not  be  fraud.4 


1  Heidenbluth  v.  Rudolph,  152  111.  316, 

38  N.  E.  930;  Rothrailler  v.  Stein,  143 
N.  Y.  581,  26  L.  R.  A.  148,  38  N.  E.  718. 

2  Rothrailler  v.  Stein,  143  N.  Y.  581, 
26  L.  R.  A.  148,  38  N.  E.  718. 

Rut  in  Merchants'  National  Bank  v. 
Thorns,  1  Ohio  Dec.  226,  it  was  held 
that  a  circular  intended  to  obtain  de- 
positors can  not  be  fraud  where  relied 
on  by  a  pledgee  of  stock  who  makes 
advances  thereon.    See  §  318. 

I  United  States.  Sioux  National  Bank 
v.  Bank,  56  Fed.  139. 

Alabama.  Rice  v.  Gilbreath,  119  Ala. 
424,  24  So.  421. 

Connecticut.  Sprague  v.  Taylor,  58 
Conn.  542,  20  Atl.  612;  Schofield,  etc., 
Co.  v.  Schofield,  71  Conn.  1,  40  Atl. 
1046. 

Illinois.    Ruff  v.  Jarrett,  94  HI.  475. 

Maryland.  Cook  v.  Gill,  83  Md.  177, 
54  Atl.  248. 

Massachusetts.    Matthews    v.    Bliss, 

39  Mass.  (22  Pick)  48;  Safford  v.  Grout, 
120  Mass.  20;  Roberts  v.  French,  153 
Mass.  60,  25  Am.  St.  Rep.  611,  26  N. 
E.  416. 


Minnesota.  Marshall  v.  Gilman,  52 
Minn.  88,  53  N.  W.  811. 

Missouri.  Saunders  v.  McClintock, 
46  Mo.  App.  216;  Becraft  v.  Grist,  52 
Mo.  App.  586. 

Nevada.  Fishback  t.  Miller,  15  Nev. 
428. 

Rhode  Island.  Handy  v.  Waldron,  19 
R.  I.  618,  35  Atl.  884;  same  case,  18 
R.  I.  567,  49  Am.  St.  Rep.  794,  29  Atl. 
143. 

Tennessee.  Richardson  v.  Vick,  125 
Tenn.  532,  145  S.  W.  174. 

Vermont.  James  v.  Hodsden,  47 
Vt.  127. 

2  Marshall  v.  Gilman,  52  Minn.  88, 
53  N.  W.  811;  Becraft  v.  Grist,  52  Mo. 
App.  586;  Richardson  v.  Vick,  125  Tenn. 
532,  145  S.  W.  174. 

3Huber  v.  Guggenheim,  89  Fed.  598. 

4Wachsmuth  v.  Martini,  154  111.  515, 
39  N.  E.  129;  Hiller  v.  Ellis,  72  Miss. 
701,  41  L.  R.  A.  707,  18  So.  95;  Berk- 
son  v.  Heldman,  58  Neb.  595,  79  N.  W. 
162;  Poska  v.  Stearns,  56  Neb.  541,  71 
Am.  St.  Rep.  688,  42  L.  R.  A.  427,  76 
N.  W.  1078. 
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This  view  is  unsound  in  principle  and  if  carried  to  its  logical  limit 
would  practically  destroy  the  doctrine  of  fraud,  since  in  almost 
every  case  the  defrauded  party  relies  in  part  on  some  knowledge 
outside  of  the  false  statements,1  and  some  jurisdictions  which  have 
entertained  it  seem  to  have  abandoned  it.8  Of  the  cases  cited,  some 
can  be  explained  on  other  grounds,  as  where  the  report  of  the 
agency  advised  the  party  asking  for  it  that  the  statement  in  ques- 
tion was  incorrect,7  or  where  the  report  was  not  based  on  the  state- 
ment.* A  change  made  by  the  agency  correcting  an  error  in  addi- 
tion is  not  such  an  independent  report  as  to  prevent  the  false  state- 
ment thus  forwarded  from  being  fraud.' 

§  326.  Duty  of  making  further  investigation.  If  the  person  to 
whom  the  false  statements  are  made  could,  by  such  further  investi- 
gation for  himself  as  a  prudent  man  would  make,  discover  their 
falsity,  he  is  negligent  to  some  extent  if  he  omits  to  investigate. 
Whether  the  party  making  such  false  statements  can  avoid  liability 
by  showing  that  it  was  negligence  to  believe  them,  is  a  different 
question.  The  weight  of  modern  authority  is  that  this  is  no  de- 
fense; indeed,  the  greater  reliance,  the  clearer  case  of  fraud,  as 
long  as  the  representations  were  not  false  on  their  face,  or  known  to 
be  false,1  especially  if  made  by  one  who  has  a  special  and  peculiar 


•  The  reason  given  is  that  the  de- 
frauded party  "might  have  been  en- 
tirely influenced  by  that  part  of  the 
report  for  which  there  is  no  pretense 
that  (the  party  making  the  false  state- 
ments) was  responsible."  Poska  v. 
Stearns,  56  Neb.  541,  71  Am.  St.  Rep. 
688,  42  L.  R.  A.  427,  76  N.  W.  1078. 

•  Gerner  v.  Yates,  61  Neb.  100,  84  N. 
W.  596. 

ICohn  v.  Broadhead,  51  Neb.  834, 
71  N.  W.  747. 

•  Wachsmuth  v.  Martini,  154  111.  515, 
39  N.  E.  129. 

•  Belleville  Pump,  etc.,  Works  v. 
Samuelaon,  16  Utah  234,  52  Pac.  282. 

1  United  State*.  Leicester  Piano  Co. 
▼.  Improvement  Co.,  55  Fed.  190;  Mer- 
rill v.  Improvement  Co.,  60  Fed.  17; 
Strand  v.  Griffith,  97  Fed.  854. 

Arkansas.  Hutchinson  v.  Gorman,  71 
Ark.  305,  73  S.  W.  793. 


California.  Norris  v.  Hay,  149  Cal. 
695,  87  Pac.  380;  Tracy  v.  Smith,  175 
Cal.  161,  165  Pac.  535. 

Colorado.  Lahay  v.  Bank,  15  Colo. 
339,  22  Am.  St.  Rep.  407,  25  Pac.  704; 
Zang  v.  Adams,  23  Colo.  408,  58  Am. 
St.  Rep.  249,  48  Pac.  509;  Benjamin  v. 
Mattler,  3  Colo.  App.  227,  32  Pac.  837. 
'Connecticut.  Gustafson  v.  Ruste- 
meyer,  70  Conn.  125,  66  Am.  St.  Rep. 
92,  39  Atl.  104;  Wilson  v.  Nichols,  72 
Conn.  173,  43  Atl.  1052. 

Illinois.  Linington  v.  Strong,  107  111. 
295;  Mayberry  v.  Rogers,  81  111.  App. 
581. 

Indiana.  Dodge  v.  Pope,  93  Ind.  480; 
Ledbetter  v.  Davis,  121  Ind.  119,  22  N. 
E.  744;  Ross  v.  Hobs  on,  131  Ind.  166, 
26  N.  E.  775 ;  Kramer  v.  Williamson,  135 
Ind.  655,  35  N.  E.  388. 

Iowa.  Evans  v.  Palmer,  137  la*  425. 
114  N.  W.  912;  Sutton  v.  Greiner,  177 
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knowledge  of  the  facts  concerning  which  he  makes  such  statement ;  * 
and  even  if  proper  inquiry  would  have  disclosed  the  truth,1  or  even 
if  by  the  terms  of  the  contract  the  defrauded  party  agrees  to  make 


la.  532,  159  N.  W.  268;  Gray  vJBricker, 
—  la.  — ,  166  N.  W.  284;  Mulroney 
Mfg.  Co.  v.  Weeks,  171  N.  W.  36. 

Kansas.  Westerman  v.  Corder,  86 
Kan.  239,  119  Pac.  868;  International 
Harvester  Co.  v.  Franklin  County  Hard- 
ware Co.,  101  Kan.  488,  167  Pac.  1057. 

Kentucky.  Pryse  v.  McGuire,  81  Ky. 
608;  Trimble  v.  Ward,  97  Ky.  748,  31 
S.  W.  864. 

Massachusetts.  David  v.  Park,  103 
Mass.  501;  Brady  v.  Finn,  162  Mass. 
260,  38  N.  E.  506 ;  M.  &  M.  Co.  v.  Hood 
Rubber  Co.,  226  Mass.  181,  115  N.  E. 
234. 

Michigan.  Morman  v.  Harrington, 
118  Mich.  623,  77  N.  W.  242;  Miller  v. 
Du  Vali,  191  Mich.  386,  158  N.  W.  140. 

Minnesota.  Wilder  v.  De  Cou,  18 
Minn.  421;  Redding  v.  Wright,  49  Minn. 
3£2,  51  N.  W.  1056;  Erickson  v.  Fisher, 
51  Minn.,  300,  53  N.  W.  038;  Shrimp- 
ton  v.  Philbrick,  53  Minn.  366,  55  N.  W\ 
551 ;  Bank  v.  Seymour,  75  Minn.  100,  77 
N.  W.  543;  Van  Metre  v.  Nunn,  116 
Minn.  444,  133  N.  W.  1012. 

Mississippi.  Evans  v.  Forstall,  58 
Miss.  30. 

Nebraska.  Hoock  v.  Bowman,  42 
Neb.  80,  47  Am.  St.  Rep.  691,  60  N.  W. 
389;  Gerner  v.  Mosher,  58  Neb.  135, 
46  L.  R.  A.  144,  78  N.  W.  384;  Perry 
v.  Rogers,  62  Neb.  898,  87  N.  W.  1063; 
Latta  v.  Button  Land  Co.,  91  Neb.  689, 
136  N.  W.  1013;  H.  W.  Abts  Co.  v.  Cun- 
ningham, 95  Neb.  836,  146  N.  W.  1036. 

Nevada.  Swinney  v.  Patterson,  25 
Nev.  411,  62  Pac.  1. 

New  Jersey.  Stoll  v.  Wellborn  (N. 
J.  Eq.),  56  Atl.  894. 

New  York.  Mead  v.  Bunn,  32  N.  Y. 
275. 

North  Carolina.  Blacknall  v.  Row- 
land, 116  N.  Car.  389,  21  S.  E.  296;  same 


case,  108  N.  Car.  554,  13  S.  E.  191; 
White  Sewing  Machine  Co.  v.  Bullock, 
161  N.  Car.  1,  76  S.  E.  634. 

North  Dakota.  Fargo,  etc.,  Co.  v. 
Fargo,  etc.,  Co.,  4  N.  D.  219,  37  L.  R.  A. 
593,  59  N.  W.  106o". 

Oklahoma.  Mt.  Hope  Nurseries  v. 
Jackson,  36  Okla.  273,  45  L.  R.  A. 
(N.S.)  243,  128  Pac.  250;  Halsell  v. 
First  Nat.  Bank,  48  Okla.  535,  150  Pac 
489;  Chisum  v.  Huggins,  55  Okla.  423, 
154  Pac.  1146. 

Oregon.  Davis  v.  Mitchell,  72  Or. 
165,  142  Pac.  788. 

South  Dakota.  Dakota  National 
Bank  v.  Taylor,  5  S.  D.  99,  58  N.  W. 
297;  Davenport  V.  Buchanan,  6  S.  D. 
376,  61  N.  W.  47 ;  Rasraussen  v.  Reedy, 
14  S.  D.  15,  84  N.  W.  205. 

Texas.  Labbe  v.  Corbett,  69  Tex. 
503,  6  S.  W.  808;  Schram  v.  Strouse 
(Tex.  Civ.  App.),  28  S.  W.  262. 

Vermont.  C  romp  ton  v.  Beedle,  83 
Vt.  287,  30  L.  R.  A.  (N.S.)  748,  75 
Atl.  331. 

Virginia.  Grosh  v.  Land  Co.,  95  Va. 
161,  27  S.  E.  841. 

Washington.  Delta  County  Bank  v. 
McGranahan,  37  Wash.  307,  79  Pac. 
796;  Stone  v.  Moody,  41  Wash.  680, 
5  L.  R.  A.  (N.S.)  799,  84  Pac.  617. 

West  Virginia.  Martin  v.  South 
Bluefield  Land  Co.,  81  W.  Va.  62,  94 
S.  E.  493. 

Wisconsin.  Warder,  etc.,  .  Co.  v. 
Whitish,  77  Wis.  430,  46  N.  W.  540. 

It  is  said  to  be  an.  extraordinary  de- 
fense. Watson  v.  Atwood,  25  Conn. 
313;  Young  v.  Hopkins,  22  Ky.  (6  T. 
B.  Mon.)   19. 

2  Hunt  v.  Davis,  98  Ark.  44,  135  S. 
W.  458. 

3  Davis  v.  Forman,  229  Mo.  27,  129 
S.  W.  213. 
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an  examination.4  If  A  makes  certain  representations  to  B,  the  fact 
that  B's  attorney  advises  him  to  investigate  the  truth  of  such  rep- 
resentations does  not  prevent  B  from  relying  upon  A's  statements.* 
Thus  fraud  may  exist  although  the  party  deceived  might  by  in- 
vestigation have  discovered  the  falsity  of  statements  as  to  the 
quality,*  location,7  or  area  of  land,*  even  if  he  sees  the  boundaries,* 
or  as  to  the  amount  of  rent,10  or  of  statements  as  to  solvency,  con- 
dition of  business,  and  the  like,11  even  where  he  is  given  the  right 
to  examine  the  books,12  or  though  he  relies  on  the  report  of  vendee 
to  a  commercial  agency  and  does  not  inquire  of  vendee  in  person.13 
If  the  owner  of  land  does  not  know  the  number  of  trees  which  are 
needed  for  a  tract  of  that  area,  and  the  seller  claims  that  he  has 
measured  the  ground,  and  if  the  owner  of  the  land  is  ill  and  unable 
to  give  the  matter  personal  attention,  the  fact  that  such  owner 
relies  upon  the  statement  of  the  seller  as  to  the  required  number  of 
trees,  does  not  prevent  the  purchase  of  such  number  of  trees  from 
being  set  aside  for  fraudulent  statements  by  the  seller  as  to  the 


4  J.  I.  Case  Threshing  Machine  Co. 
v.  McKay,  161  N.  Car.  584,  77  S.  E. 
848. 

•  Van  Horn  t.  Chambers,  89  Wash. 
553,  154  Pac.  1084. 

i  As  that  plaster  rock  is  on  the  land. 
Morman  v.  Harrington,  118  Mich.  623, 
77  N.  W.  242. 

7  Ballard  v.  Lyons,  114  Minn.  264,  38 
L:  R.  A.  (N.S.)  301,  131  N.  W.  320. 

As  by  examining  a  plat  of  record. 
Hoock  v.  Bowman,  42  Neb.  80,  47  Am. 
St.  Rep.  691,   60  N.  W.   389. 

•  Lovejoy  v.  Tsbell,  73  Conn.  368,  47 
Atl.  682;  Boddy  v.  Henry,  113  Ta.  462, 
53  L.  R.  A.  769,  85  N.  W.  771 ;  Mt.  Hope 
Nurseries  Co.  v.  Jackson.  36  Okla.  273, 
45  L.  R.  A.   (N.S.)   243,  128  Pac.  250. 

•  Roberts  v.  French,  153  Mass.  60,  25 
Am.  St.  Rep.  611,  26  N.  E.  416. 

Especially  if  the  tract  is  irregular  in 
shape  and  its  area  a  matter  of  difficult 
calculation.  Cawston  v.  Sturgis,  29  Or. 
331,  43  Pac.  656;  Best  v.  Offield,  59 
Wash.  466,  30  L.  R.  A.  (N.S.)  55,  110 
Pac.  17. 

M Circle  v.  Potter,  83  Kan.  363,  111 
Pac.  479. 


11  United  States.  Leicester  Piano  Co. 
v.  Improvement  Co.,  55  Fed.  190;  Mer- 
rill v.  Improvement  Co.,  60  Fed.  17. 

Indiana.  Ross  v.  Hobson,  131  Ind. 
166,  26  N.  E.  775. 

Kentucky.  Trimble  v.  Ward,  97  Ky. 
748,  31  S.  W.  864. 

Minnesota.  Redding  v.  Wright,  49 
Minn.  322,  51  N.  W.  1056. 

North  Carolina.  Blacknall  v.  Row- 
land, 116  N.  Car.  389,  21  S.  E.  296; 
same  case,  108  N.  Car.  554,  13  S.  E. 
191. 

North  Dakota.  Fargo,  etc.,  Co.  v. 
Fargo,  etc.,  Co.,  4  N.  D.  219,  593,  37 
L.  R.  A.  593,  59  N.  W.  1066. 

South  Dakota.  Dakota  National 
Bank  v.  Taylor,  5  S.  D.  99,  58  N.  W. 
297. 

HZang  v.  Adams,  23  Colo.  408,  58 
Am.  St.  Rep.  249,  48  Pac.  509;  Gerner 
v.  Mosher,  58  Neb.  135,  46  L.  R.  A.  244, 
78  N.  W.  384;  Blacknall  v.  Rowland, 
116  N.  Car.  389,  21  S.  E.  296;  same 
case,  108  N.  Car.  554.  13  S.  E.  191. 

13  Schram  v.  Strouse  (Tex.  Civ.  App.), 
28  S.  W.  262. 
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number  required.14  If  the  purchaser  of  property  secures  an  option 
thereon  by  fraud,  failure  on  the  part  of  the  vendor  of  the  land  to 
investigate  the  truth  of  such  statements  between  the  time  that  the 
option  was  given  and  the  time  that  the  deed  was  delivered,  does  not 
prevent  the  vendor  from  obtaining  relief.11 

Even  though  the  falsity  of  the  facts  stated  appears  on  public 
records,  open  to  inspection,  such  as  records  of  conveyances,18  or  in- 
cumbrances,17 or  taxes,11  or  tax  titles,19  or  though  it  appears  on  an 
abstract  of  title,20  or  records  of  the  patent  office,21  fraud  exists  if 
such  false  statements  were  in  fact  relied  on.  Where  A  makes  cer- 
tain representations  to  B  and  refers  him  to  other  sources  of  infor- 
mation and  advises  him  to  consult  them,  it  is  a  question  of  fact 
whether  B  should  consult  such  sources.22  One  who  takes  a  check 
of  another  upon  a  bank  in  which  the  drawer  has  no  funds  may  avoid 
the  transaction  for  fraud,  although  if  he  had  not  been  negligent,  he 
could  have  discovered  that  the  drawer  was  insolvent.23 


WMt.  Hope  Nurseries  v.  Jackson,  36 
Okla.  273,  45  L.  R.  A.  (N.S.)  243,  128 
Pac.  250. 

«  Crompton  v.  Beedle,  83  Vt.  287,  30 
L.  R.  A.   (N.S.)   748,  75  Atl.  331. 

IS  United  States.  Wilson  v.  Higbee, 
62  Fed.  723. 

Alabama.  Baker  v.  Maxwell,  99  Ala. 
558,  14  So.  468. 

Arkansas.  Graham  v.  Thompson,  55 
Ark.  296,  29  Am.  St.  Rep.  40,  18  S. 
W.  58. 

Colorado.  Benjamin  v.  Mattler,  3 
Cold.  App.  227,  32  Pac.  837. 

Florida.  Wheeler  v.  Baara,  33  Fla. 
690,  15  So.  584. 

Illinois.  Kehl  v.  Abram,  210  111.  218, 
102  Am.  St.  Rep.  158,  71  N.  E.  347. 

Indiana.  Backer  v.  Pyne,  130  Ind. 
288.  30  Am.  St.  Rep.  231,  30  N.  E.  21. 

Iowa.  Faust  v.  Hosford,  119  la.  97, 
93  N.  W.  58;  Riley  v.  Bell,  120  la. 
618,  95  N.  W.  170. 

Kentucky.  Campbell  v.  Whitting- 
ham,  28  Ky.  (5  J.  J.  Mar.)  96,  20  Am. 
Dec.  241. 

Minnesota.  Carlton  v.  Hulett,  49 
Minn.  308,  51  N.  W.  1053. 


New  Mexico.  Daly  v.  Bernstein,  6 
N.  M.  380,  28  Pac.  764. 

Rhode  Island.  Hunt  v.  Barker,  22  R. 
I.  18,  46  Atl.  46. 

Washington.  Fischer  v.  HUlman,  68 
Wash^  222,  39  L.  R.  A.  (N.S.)  1140, 
122  Pac.  1016. 

West  Virginia.  Martin  v.  South  Blue- 
field  Land  Co.,  81  W.  Va.  62,  94  S.  E. 
493. 

17  Carpenter  v.  Wright,  52  Kan.  221, 
34   Pac.   798;    Pitman    v.   Erskine,   49. 
Wash.  166,  94  Pac.  921. 

11  Clark  v.  Thorpe  Bros.,  117  Minn. 
202,  135  N.  W.  387;  Wright  v.  Mtge. 
Co.  (Tex.  Civ.  App.),  42  S.  W.  789. 

ISMatlack  v.  Shaffer,  51  Kan.  208,  37 
Am.  St.  Rep.  270,  32  Pac.  890. 

M  Cornell-  v.  Crane,  113  Mich.  460,  71 
N.  W.  878. 

21  Swinney  v.  Patterson,  25  Nev.  411, 
62  Pac.  1. 

22  Whiting  v.  Price,  172  Mass.  240,  70 
Am.  St.  Rep.  262,  51  N.  E.  1084. 

23Mulroney  Mfg.  Co.  v.  Weeks 
11a.),  171  N.  W.  36. 
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§327.  Investigation  held  necessary — Comparison  of  doctrines. 
There  are,  however,  many  cases,  some  of  them  decided  recently,  in 
which  the  courts  hold  that  where  the  facts  are  equally  accessible  to 
both  parties,  public  policy  demands  that  the  law  should  require 
persons  to  whom  representations  are  made  to  use  all  reasonable 
means  for  determining  their  truth,  and  that  failure  to  investigate 
may  amount  to  inexcusable  negligence  and  may  preclude  the  negli- 
gent party  from  obtaining  relief.1  A  comparison  and  analysis  of 
the  two  apparently  conflicting  lines  of  cases  shows  that  there  is 
little  conflict  in  the  actual  decisions,  though  there  is  absolute  con- 


1  United  States.  Slaughter  v.  Gerson, 
80  U.  S.  (13  Wall)  379,  20  L.  ed.  627; 
Andrus  v.  Refining  Co.,  130  U.  S.  643, 
32  L.  ed.  1051;  Farrar  v.  Churchill,  135 
U.  S.  600,  34  L.  ed.  246;  The  Mattano, 
52  Fed.  876;  Mather  v.  Barnes,  146 
Fed.  1000;  Dalhoff  Constr.  Co.  v.  Block, 
157  Fed.  227,  85  C.  C.  A.  25,  17  L.  R. 
A.  (N.S.)  419;  King  v.  Lamborn,  186 
Fed.  21,  108  C.  C.  A.  123. 

Arizona.  Bianconi  v.  Smith,  (Ariz), 
28  Pac.  880. 

Arkansas.  Hamilton  v.  Ford,  46  Ark. 
245;  Fitzhugh  v.  Davis,  46  Ark.  337; 
Matlock  v.  Reppy,  47  Ark.  148,  14  S. 
W.  546;  Delaney  v.  Jackson,  95  Ark. 
131  [sub  nomine,  Delaney  v.  Johnson, 
128  S.  W.  859] ;  Hunt  v.  Davis,  98  Ark. 
44,  135  S.  W.  458. 

California.  San  Jose  Commissioners 
v.  Younger,  29  Cal.  172;  Champion  v. 
Woods,  79  Cal.  17,  12  Am.  St.  Rep.  126, 
21  Pac.  534;  Toner  y.  Meussdorffer,  123 
Cal.  462,  56  Pac.  39. 

Georgia.  Chicago,  etc.,  Co.  v.  Sum- 
merour,  101  Ga.  820,  29  S.  E.  291; 
Brannen  v.  Brannen,  135  Ga.  590,  69  S. 
E.  1079. 

Idaho.    Brown  v.  Bledsoe,  1  Ida.  746. 

Illinois.  Douglass  v.  Littler,  58  111. 
342;  Schwacker  v.  Riddle,  99  111.  343; 
Moore  ▼.  Recek,  163  111.  17,  44  N.  E. 
868;  Jones  v.  Foster,  175  111.  459,  51 
N.  E.  862. 

Indiana.  Wright  v.  Gully,  28  Ind. 
475. 

Iowa.     McGibbons  v.  Wilder,  78  la. 


531,  43  N.  W.  520;  Brown  v.  Zachary, 
102  la.  433,  71  N.  W.  413. 

Kentucky.  Clarke  v.  Tanner,  100  Ky. 
275,  38  S.  W.  11. 

Maine.    Pratt  v.  Philbrook,  33  Me.  17. 

Maryland.  Spitze  v.  Ry.  Co.,  75  Md. 
162,  32  Am.  St.  Rep.  378,  23  Atl.  307; 
Weaver  v.  Shriver,  79  Md.  530,  30  Atl. 
189. 

Massachusetts.  Salem  India  Rubber 
Co.  v.  Adams,  40  Mass.  (23  Pick.)  256; 
Brown  v.  Leach,  107  Mass.  364. 

Michigan.  McEacheran  v.  Western, 
etc.,  Co.,  97  Mich.  479,  56  N.  W.  860. 

Minnesota.  Minneapolis,  etc.,  Ry. 
Co.  v.  Chisholm,  55  Minn.  374,  57  N. 
W.  63. 

Missouri.  Wade  v.  Ringo,  122  Mo. 
322,  25  S.  W.  901;  Lewis  v.  Land  Co., 
124  Mo.  672,  28  S.  W.  324. 

New  Hampshire.  Leavitt  v.  Fletcher, 
60  N.  H.  182. 

New  York.  Long  v.  Warren,  68  N. 
Y.  426. 

North  Carolina.  Leonard  v.  Southern 
Power  Co.,  155  N.  Car.  10,  70  S.  E. 
1061. 

Oregon.  Finlayson  v.  Finlayson,  17 
Or.  347,  11  Am.  St.  Rep.  836,  21  Pac. 
57. 

Pennsylvania.  Grauel  v.  Wolf,  185 
Pa.  St.  83,  39  Atl.  819. 

Utah.  Short  v.  Pierce,  11  Utah  29, 
39  Pac.  474. 

Virginia.  Lake  v.  Tyree,  90  Va.  719, 
19  S.  E.  787. 

Washington.     Washington,  etc.,  Co. 
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flict  in  the  dicta.  In  many  of  the  cases  the  real  holding  was  that 
the  parties  had  not  equal  means  of  knowledge.2  Discussion  of  what 
would  Jiave  been  the  result  had  they  had  equal  means  of  informa- 
tion is  therefore  in  the  nature  of  an  obiter.  In  others,  the  state- 
ment was  rather  in  the  nature  of  an  opinion,  for  instance,  as  to  the 
value  of  property,3  or  of  the  legal  effect  of  transactions  known  to 
both  parties,  as  where  a  husband  claimed  that  all  property  acquired 
under  circumstances  known  to  his  wife  was  his  sole  property,4  or 
where  A  claimed  that  B's  mortgage  had  been  foreclosed,  though 
the  receipt  which  B  had  was  a  notice  of  facts  which  showed  that 
no  valid  decree  could  have  been  taken ;  ■  where  the  means  of  knowl- 
edge possessed  by  the  party  defrauded  is  important  only  as  show- 
ing that  the  statement  was  an  opinion,  and  not  a  fact.1  Many  of 
the  cases  are  really  decided  on  other  grounds,  such  as  absence  of 
knowledge  of  falsity,  ratification,  and  the  like.  In  other  cases  the 
very  transaction  brought  such  facts  to  the  notice  of  the  party  alleg- 
ing fraud  as  advised  him  of  the  falsity  of  the  representations,7  such 
as  the  quality  of  the  soil,  the  timber  or  the  existence  of  springs,8 
or  the  nature  of  a  channel  to  be  dredged.*    If  one  of  the  parties  to 


v.  Newlands,  11  Wash.  212,  39  Pac. 
366;  Griffith  v.  Strand,  19  Wash.  686, 
54  Pac.  613;  Hulet  v.  Achey,  39  Wash. 
91,  80  Pac.  1105. 

Wisconsin.  Mamlock  v.  Fairbanks, 
46  Wis.  415,  32  Am.  Rep.  716,  1  N. 
W.  167;  Parr  v.  Peterson,  91  Wis.  182, 
64  N.  W.  863. 

"When  the  means  of  knowledge  are 
open  and  at  hand  or  furnished  to  the 
purchaser  or  his  agent  and  no  effort 
is  made  to  prevent  the  party  from 
using  them,  and  especially  where  the 
purchaser  undertakes  examination  for 
himself,  he  will  not  be  heard  to  say 
that  he  has  been  deceived  to  his  in- 
jury by  the  misrepresentations  of  the 
vendor."  Shappirio  v.  Goldberg,  192  U. 
S.  232,  48  L.  ed.  419  [citing,  Slaughter 
v.  Gerson,  80  U.  S.  (13  Wall.)  379,  20 
L.  ed.  627;  Southern  Development  Co. 
v.  Silva,  125  U.  S.  247,  31  L.  ed.  678; 
Farrar  v.  Churchill,  135  U.  S.  609,  34 
L.  ed.  246;  Farnsworth  v.  Duffner,  142 
U.  S.  43,  35  L.  ed.  931]. 

2  See  §  328. 


3  Illinois.  Moore  v.  Recek,  163  111.  17. 
44  N.  E.  868;  Van  Velsor  v.  Seeber- 
ger,  35  111.  App.  598;  Wightman  v. 
Tucker,  50  111.  App.  75. 

Iowa.  Brown  v.  Zachary,  102  la. 
433,  71  N.  W.  413. 

Oklahoma.  Long  v.  Kendall,  17  Okla. 
70,  87  Pac.  670. 

Virginia.  Lake  v.  Tyree,  90  Va.  719, 
19  S.  E.  787. 

Wisconsin.  Farr  v.  Peterson,  91  Wis. 
182,  64  N.  W.  863. 

4  Champion  v.  Woods,  79  Cal.  17,  12 
Am.  St.  Rep.   126,  21   Pac.  534. 

•  Jones  v.  Foster,  175  III.  459,  51  N. 
E.  862. 

•  Tindall  v.  Harkinson,  19  Ga.  448; 
Moore  v.  Recek,  163  111.  17,  44  N.,E. 
868;  Rockafellow  v.  Baker,  41  Pa.  St 
319,  80  Am.  Dec.  624. 

7  McGar  v.  Williams,  26  Ala.  469,  62 
Am.  Dec.  739;  Kaiser  v.  Nummerdor, 
120  Wis.  234,  97  N.  W.  932. 

0  Stone  v.  Moore,  75  Ga.  565. 

•  Rowland  Lumber  Co.  v.  Ross,  100 
Va.  275,  40  S.  E.  922. 
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a  contract  for  the  exchange  of  land  agrees  to  examine  the  land 
which  he  is  to  receive  in  exchange,  and  makes  such  examination,  it 
is  said  that  the  representations  made  by  the  owner  of  such  land 
with  reference  thereto,  will  not  amount  to  fraud  unless  a  full  ex- 
amination was  prevented.10  After  eliminating  all  these  cases,  how- 
ever, a  number  are  left  where  representations  which  otherwise 
would  be  fraud,  are  held  not  to  be  so  because  the  party  deceived 
had  the  means  of  determining  the  facts  but  negligently  omitted  to 
use  them.11  This  rule  has  been  applied  to  false  statements  as  to 
price  paid  for  stock ; 12  as  to  the  amount  of  sales  and  profits  of  a 
business  made  to  one  familiar  with  the  business,  who  has  examined 
it  carefully  and  who  refused  an  opportunity  to  examine  the  books ; ia 
false  statements  as  to  the  quality  of  the  property  and  the  value  of 
the  business  which  was  offered  for  sale  if  the  vendee  could  readily 
have  learned  the  truth  by  inspection ; 14  as  to  land  titles ; 18  or  that 
there  has  been  no  trouble  over  a  right  of  way,11  in  each  of  which 
cases  relief  has  been  refused  on  the  ground  of  the  negligence  of 
the  defrauded  party.  If  an  order  for  a  certain  number  of  steel 
bars  of  certain  dimensions  at  a  certain  price  per  pound  is  entered 
into  in  reliance  on  the  false  statement  of  the  vendor  as  to  the 
weight  of  such  bars,  the  purchaser  can  not  avoid  such  contract  if 
he  is  acquainted  with  the  steel  business,  and  if  he  can  easily  ascer- 
tain for  himself  what  the  weight  of  such  bars  and  the  cost  thereof 
would  be.17  Almost  all  the  decisions,  as  distinguished  from  the 
reasons  given  in  the  opinions  of  the  courts,  may  be  harmonized  by 
stating  the  rule  in  this  form.  A  person  is  charged  with  notice  of 
facts  actually  brought  to  his  attention  in  the  transaction,  though  he 
may  fail  to  grasp  their  full  import  and  all  the  consequences  that 
flow  from  them.  On  mere  opinions  he  has  in  ordinary  cases  no 
right  to  rely,  but  he  must  investigate  for  himself.  But  if  facts  are 
stated  positively,  he  is  not  bound  to  make  further  investigation 
though  he  must  avail  himself  of  the  knowledge  actually  brought  to 
his  notice  /with  whatever  is  implied  therefrom.11    Where  fraud  is 

IBMuhkres  v.  McCaskill,  64  Kan.  516,  «Bianconi  v.  Smith   (Ariz.),  28  Pac. 

68  Pac.  42.  880. 

It  Osborne  v.  Ry.,  71  Neb.  180,  98  N.  « Palmer  v.  Bell,  85  Me.  352,  27  Atl. 

W.  685.  250. 

12  Weaver  v.  Shriver,  79  Md.  530,  30  HDalhoff  Conatr.   Co.   v.  Block,   157 

Atl.  189.  Fed.  227,  85  C.  C.  A.  25,  17  L.  R.  A. 

ttGrauel  v.  Wolfe,   185  Pa.   St.   83,  (N.S)   4HK 

39  Atl.  819.  It  Perry  v.  Rogers,  62  Neb.  898,  87  N. 

14  Jones  v.  Reynolds,  45  Wash.  371,  W.    1063. 
88  Pac.  577. 
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invoke^  to  avoid  contract  liability  the  weight  of  authority  is  that 
while  the  defrauded  party  must  make  use  of  his  senses  and  his  rea- 
son, and  must  take  cognizance  of  what  is  actually  brought  to  his 
notice,  he  need  not  make  further  investigation.  The  greater  num- 
ber of  cases  in  which  investigation  has  been  held  necessary  are 
those  in  which  the  fraud  has  been  used  as  the  basis  of  the  action  of 
deceit. 


§328.  Right  to  rely  where  means  of  knowledge  not  equaL     Even 

the  courts  which  adhere  most  rigidly  to  the  rule  that  if  the  means 
of  knowledge  are  equal,  the  party  deceived  is  bound  to  use  such 
means,  recognize  a  class  of  cases  which  they  refuse  to  define  ex- 
actly, preferring  to  say  that  each  separate  case  rests  on  its  own 
facts  and  circumstances,1  in  which  the  means  of  knowledge  are  not 
equal,  and  in  which  the  defrauded  party  is  therefore  excused  from 
investigating.2  The  rule  that  one  can  not  remain  blind  voluntarily 
to  facts  concerning  which  false  statements  are  made  applies  only 
to  cases  where  such  person  has  a  present  opportunity  and  means  of 
learning  such  facts ;  and  it  does  not  apply  to  cases  where  a  further 
subsequent  investigation  would  be  necessary  to  ascertain  such 
facts.3  The  fact  that  the  property  about  which  the  representation 
is  made  is  at  a  distance,4  or  that  the  matter  with  reference  to  which 
such  false  statement  was  made  is  not  readily  apparent,'  is  some- 
times emphasized  as  a  ground  for  excusing  the  defrauded  party 
from  making  an  investigation.    Where  investigation  is  .difficult,1  as 


1"The  circumstances  of  each  case 
should  be  considered  to  determine 
whether  the  plaintiff  has  been  guilty 
of  such  inexcusable  negligence  as  should 
preclude  him,  under  a  general  rule 
of  public  policy,  from  having  a  remedy 
against  one  who  has  fraudulently 
abused  his  confidence."  Hoist  v.  Stew- 
art, 161  Mass.  516,  42  Am.  St.  Rep. 
442,  37  N.  E.  755. 

2Cady  v.  Rainwater,  129  Ark.  498, 
196  S.  W.  125;  H.  W.  Abts  Co.  v.  Cun- 
ningham, 95  Neb.  836,  146  N.  W.  1036; 
Van  Horn  v.  Chambers,  89  Wash.  553, 
154  Pac.  1084. 

SLawson  v.  Vernon,  38  Wash.  422, 
107  Am.  St.  Rep.  880,  80  Pac.  559; 
McMullen  v.  Rousseau,  40  Wash.  497, 
82  Pac.  883;  Wooddy  v.  Water  Co.,  54 


Wash.  124,  132  Am.  St.  Rep.  1102,  102 
Pac.  1054;  Beecher  v.  Wilson,  63  Wash. 
149,   114  Pac.  899. 

4  Lindsay  v.  Davidson,  57  Wash.  517, 
107  Pac.  514;  Van  Horn  v.  Chambers, 
89  Wash.  553,  154  Pac  1084. 

•  Klock  v.  Newbury,  63  Wash.  153, 
114  Pac.  1032. 

•  Illinois.  Mayberry  v.  Rogers,  81  HI. 
App.  581. 

Indiana.  Ross  v.  Hobson,  131  Ind. 
166,  26  N.  E.  775. 

Michigan.  Morman  v.  Harrington, 
118  Mich.  623,  77  N.  W.  242. 

Nebraska.  McKnight  v.  Thompson, 
39  Neb.  752,  58  N.  W.  453. 

New  York.  Simar  v.  Canaday,  53  N. 
Y.  298,  13  Am.  Rep.  523. 
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where  the  false  statement  is  as  to  rock  or  minerals  underlying 
land,7  or  where  the  land  as  to  the  quality  of  which  such  representa- 
tion has  been  made  is  covered  with  snow  so  that  an  examination 
thereof  is  not  possible,1  or  where  a  statement  is  made  as  to  the  re- 
sult of  submarine  soundings  and  as  to  the  thickness  of  rock  to  be 
removed,9  or  where  the  bottom  of  pits  filled  with  water  was  said 
to  show  ore,10  or  where  statements  are  made  as  to  underground 
supply  pipes,11  or  as  to  the  condition  of  a  boiler,  which  can  be 
learned  only  by  taking  control  of  it  and  expending  a  considerable 
amount  of  time,  work,  and  money,12  or  where  the  property  in  ques- 
tion is  at  some  distance  so  that  further  research  is  necessary  to  as- 
certain the  falsity  of  the  statement,13  or  where  a  vendor  of  a  stock 
of  goods  so  located  that  .the  vendee  can  not  inspect  them  represents 
that  it  is  a  first-class  stock  of  goods  of  the  best  quality,14  or  where 
the  party  making  the  statement  induces  the  other  to  refrain  from 
examination,11  as  by  pretending  to  read  information  from  an  authen- 


JMorman  v.  Harrington,  118  Mich. 
623,  77  N.  W.  242. 

•  Knapp  v.  Schemmel  (la.),  124  N. 
W.  309. 

•  Hingston  v.  Smith  Co.,  114  Fed.  294, 
52  C.  C.  A.  206. 

W  Green  v.  Turner,  86  Fed.  837,  30 
C.  C.  A.  427. 

11  Tacoma  v.  Water  Co.,  17  Wash.  458, 
50  Pac.  55  [reversing  16  Wash.  288,  47 
Pac.  7381. 

12Beecher  v.  Wilson,  63  Wash.  149, 
114  Pac.  899. 

M  United  States.    Smith  v.  Richards, 

38  U.  S.  (13  Pet.)  26,  10  L.  ed.  42. 
Illinois.     Witherwax  v.  Riddle,   121 

III.  140,  13  N.  E.  545. 

Indiana.  Robinson  v.  Reinhart,  137 
Ind.  674,  36  N.  E.  519. 

Iowa.    King  v.  Trust  Co.,  76  la.  11, 

39  N.  W.  919;  Haack  v.  Scott    (la.), 
124  N.  W.  1068. 

Minnesota.  Mountain  v.  Day,  91 
Minn.  249,  97  N.  W.  883. 

Nebraska.  Cressler  v.  Rees,  27  Neb. 
515,  20  Am.  St.  Rep.  691,  43  N.  W. 
363;  Mullen  v.  Kinsey,  50  Neb.  466, 
70  N.  W.  18. 


"A  statement  as  to  the  character  or 
even  the  value  of  property  where  the 
same  is  at  a  distance,  or  so  located 
that  the  person  to  whom  they  are  made 
may  reasonably  rely  thereon,  for  the 
purpose  of  inducing  him  to  enter  into 
a  contract  or  incur  expense  or  part 
with  anything  of  value,  is  the  state- 
ment of  a  fact,  not  a  mere  expression 
of  opinion."  Benolkin  v.  Guthrie,  111 
Wis.  554,  87  N.  W.  466  [citing  Hender- 
son v.  Henshall,  54  Fed.  320;  Wither- 
wax  v.  Riddle,  121  III.  140,  13  N.  E. 
545;  Harris  v.  McMurray,  23  Ind.  9; 
McKnight  v.  Thompson,  39  Neb.  752, 
58  N.  W.  453]. 

14  Benolkin  v.  Guthrie,  111  Wis.  554, 
87  N.  W.  466. 

IB  United  States.  Henderson  v.  Hen- 
shall,  54  Fed.  320. 

California.  Hanscom  v.  Drullard,  7fr 
Cal.  234,  21  Pac.  736. 

Massachusetts.  Hoist  v.  Stewart,  161 
Mass.  516,  42  Am.  St.  Rep.  442,  37  N.. 
E.  755. 

Michigan.  Swimm  v.  Bush,  23  Mich. 
99. 

Minnesota.  Burr  v.  Willson,  22  Minn. 
206. 
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tic  source,16  or  where  the  party  who  makes  the  statement  prevents 
investigation,17  or  where  the  party  making  the  statement  has  means 
of  knowledge  not  possessed  by  the  other,11  as  where  one  makes 
statements  concerning  the  condition  of  his  own  business,11  or  as  to 
the  condition  of  an  animal  which  could  not  be  discovered  by  ordi- 
nary examination,20  the  courts  are  practically  unanimous  in  holding 
that  fraud  may  exist. 

§  329.  Bight  to  rely  where  parties  are  in  confidential  relations. 

Where  the  parties  are  not  on  an  equality,  as  where  there  are  rela- 
tions of  trust  and  confidence,1  or  where  trust  and  confidence  are 
actually  reposed,  although  no  technical  relations  of  trust  and  con- 
fidence exist,2  or  where  one  party  while  compos  mentis  is  mentally 
deficient,3  or  understands  English  imperfectly,4  the  person  reposing 
trust  and  confidence  has  a  right  to  rely  upon  the  positive  state- 
ments of  the  other  without  further  investigation.  This,  however, 
is  a  doctrine  of  constructive  fraud,1  and  might  be  invoked  in  cases 
where  no  actual  fraud  could  be  shown  to  exist. 

§330.  Effect  of  independent  investigation.  If  the  person  to 
whom  the  false  statements  are  made  does  not  rely  on  them,  but 
investigates  for  himself  and  acts  in"  reliance  on  his  own  knowledge, 
no  fraud  exists  if  the  falsity  of  such  representations  was  or  could 
be  discovered  thereby  and  if  no  artifice  was  resorted  to,  to  prevent 


Nebraska.  Stochl  v.  Carey,  48  Neb. 
786,  67  N.  W.  783. 

North  Carolina.  Hill  v.  Brower,  76 
N.  Car.  124. 

II  Hoist  v.  Stewart,  161  Mass.  516, 
42  Am.  St.  Rep.  442,  37  N.  E.  755 
(reading  a  schedule  of  trains  from  a 
time-table  to  show  the  accessibility  of 
suburban  property). 

17  Evans  v.  Palmer,  137  la.  425,  114 
N.  W.  912. 

IINysewander  v.  Lowman,  124  Ind. 
684,  24  N.  E.  356;  Andrews  v.  Jackson, 
168  Mass.  266,  60  Am.  St.  Rep.  390, 
47  N.  E.  412;  Cottrill  v.  Krum,  100  Mo. 
397,  18  Am.  St.  Rep.  549,  13  S.  W. 
753. 

II  Bloomer  v.  Gray,  10  Ind.  App.  326, 
37  N.  E.  819;  Cottrill  ▼.  Krum,  100  Mo. 
397,  18  Am.  St.  Rep.  549,  13  S.  W.  753. 


M  Whitworth  v.  Thomas,  83  Ala.  308, 
3  Am.  St.  Rep.  725,  3  So.  781. 

IFarweli  v.  Telegraph  Co.,  161  Hi. 
522,  44  N.  E.  891;  Teachout  v.  Van 
Hoesen,  76  la.  113,  14  Am.  St.  Rep.  206, 
1  L.  R.  A.  664,  140  N.  W.  96;  Cheney 
v.  Gleason,  125  Mass.  166;  Wells  ▼. 
McGeoch,  71  Wis.  196,  35  N.  W.  769. 

lEndsley  v.  Johns,  120  III.  469,  60 
Am.  Rep.  572,  12  N.  E.  247;  Elerick 
v.  Reid,  54  Kan.  579,  38  Pac.  814. 

I  Goodrich  v.  Smith,  87  Mich.  1,  49 
N.  W.  469;  Garrow  v.  Brown,  Winst. 
Eq.  (N.  Car.)  46,  86  Am.  Dec.  450; 
De  Frees  v.  Carr,  8  Utah  488,  33  Pac. 
217. 

4  Hoist  y.  Stewart,  161  Mass.  516,  42 
Am.  St.  Rep.  442,  37  N.  E.  755. 

•  See  ch.  XVI. 
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him  from  discovering  the  truth.1  Thus  where  the  party  to  whom 
false  representations  are  made  as  to  the  value  of  land ; 2  as  to  the 
timber  upon  certain  realty;8  as  to  the  location  of  a"  lot  upon  a 
street;4  the  character  of  the  soil;'  the  quantity  of  land  that  was 
cleared ;  ■  as  to  the  condition  of  a  mine,7  an  hotel,8  a  restaurant,9 


t  United  States.  Southern  Develop- 
ment Co.  v.  Silva,  125  U.  S.  247,  31 
L.  ed.  678;  Farrar  v.  Churchill  135  U. 
S.  609,  34  L.  ed.  246;  Famsworth  v. 
Duffner,  142  U.  S.  43,  35  L.  ed.  931; 
In  re  Epstein,  109  Fed.  874;  Stratton's 
Independence  v.  Dines,  126  Fed.  968; 
Smith  v.  Curran,  138  Fed.  150;  Mather 
v.  Barnes,  146  Fed.  1000;  Curran  v. 
Smith,  149  Fed.  945. 

Alabama.  Brewer  v.  Arantz,  124  Ala. 
127,  26  So.  922. 

Arizona.  Dooley  v.  Burlington  Gold 
Mining  Co.,  12  Ariz.  332,  100  Pac.  797. 

California.  Colton  v.  Stanford,  82 
Cal.  351,  16  Am.  St.  Rep.  137,  23  Pac. 
16;  Lee  v.  McClelland,  120  Cal.  147,  52 
Pac.  300. 

District  of  Columbia.  Security  In- 
vestment Co.  v.  Garrett,  3  D.  C.  App. 
69. 

Florida.  Hirschman  v.  Hodges,  Ollara 
&  Russell  Co.,  59  Fla.  517,  51  So.  550. 

Georgia.  Lewis  v.  Mtge.  Co.,  94  Ga. 
572,  21  S.  E.  224. 

Illinois.  Crocker  v.  Manley,  164  III. 
282,  56  Am.  St.  Rep.  196,  45  N.  £.  577; 
Day  v.  Miiligan,  72  111.  App.  324. 

Indiana.  Craig  v.  Hamilton,  118  Ind. 
565,  21  N.  E.  315;  Denny  v.  Woods, 
2  Ind.  App.  301,  28  N.  E.  443. 

Iowa.  Lucas  v.  Crippen,  76  la.  507, 
41  N.  W.  205;  Armstrong  v.  Breen, 
101  la.  9,  69  N.  W.  1125;  Hill  v.  Vic- 
tora   (la.),  161  N.  W.  72. 

Kentucky.  Newton  v.  Terry  (Ky.), 
22  S.  W.  159. 

Michigan.  Fifth  National  Bank  v. 
Pierce,  117  Mich.  376,  75  N.  W.  1058; 
Buxton  v.  Jones,  120  Mich.  522,  79  N. 
W.  980. 

Mississippi.  Hiller  v.  Ellis,  72  Miss. 
701,  41  L.  R.  A.  707,  18  So.  95. 

Missouri.    Warren  v.  Ritchie,  128  Mo. 


311,  30  S.  W.  1023;  Younger  v.  Hoge, 
211  Mo.  444,  18  L.  R.  A.  (N.S.)  94, 
111  S.  W.  20;  Brockhaus  v  Schilling, 
52  Mo.  App.  73. 

New  York.  Arnold  v.  Hosiery  Co., 
148  N.  Y.  392,  42  N.  E.  980. 

Oklahoma.  Wyrick  v.  Campbell,  — 
Okla.  — ,  170  Pac.  267. 

Oregon.  Whalen  v.  Tipton,  31  Or. 
566,  50  Pac.  1016. 

Tennessee.  Driver  v.  White  (Tenn. 
Ch.  App.),  51  S.  W.  994. 

Texas.  Calhoun  v.  Quinn  (Tex.  Civ. 
App.),  21  S.  W.  705;  Security,  etc.,  Co. 
v.  Haney  (Tex.  Civ.  App.),  27  S.  W. 
215. 

Washington.  Stewart  v.  Larkin,  74 
Wash.  681,  134  Pac.  186;  Forrester  v. 
Jastad,  97  Wash.  633,  167  Pac.  55. 

Wisconsin!.  Farr  v.  Peterson,  91  Wis. 
182,  64  N.  W.  863. 

2  Georgia.  Lewis  v.  Mtge.  Co.,  94  Ga. 
572,  21  S.  E.  224. 

Oklahoma.  Wyrick  v.  Campbell,  — 
Okla.  — ,  170  Pac.  267. 

Texas.  Security,  etc.,  Co.  v.  Haney 
(Tex.  Civ.  App.),  27  S.  W.  215. 

Washington.  Forrester  v.  Jastad,  97 
Wash.  633,  167  Pac.  55. 

Wisconsin.  Farr  v.  Peterson,  91  Wis. 
182,  64  N.  W.  863. 

3  Wright  v.  Boltz,  87  Ark.  567,  113 
S.  W.  201. 

•  Kline  v.  Kennedy,  150  Ky.  729,  150 
S.  W.  998. 

B  Forrester  v.  Jastad,  97  Wash.  633, 
167   Pac.  55. 

•  Forrester  v.  Jastad,  97  Wash.  633, 
167  Pac.  55. 

T  Crocker  v.  Manley,  164  111.  282,  56 
Am.  St.  Rep.  196,  45  N.  E.  577. 

•  Day  v.  Miiligan,  72  111.  App.  324. 

•  Delolme  v.  State  Savings  Bank,  113 
Ark.  599,  169  S.  W.  229. 
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a  mill; 10  the  stock  of  goods  in  a  saloon; 11  the  quality  of  personal 
property ; 12  as  where  property  is  sold  on  inspection ; tt  the  solvency 
of  a  person ; 14  or  the  physical  condition  of  an  applicant  for  insur- 
ance,15 relies,  not  on  such  statement,  but  on  the  result  of  his  inde- 
pendent inquiries,  no  fraud  can  be  said  to  exist.  If  A  made  false 
representations  to  B  as  to  the  amount  of  water  which  a  steamboat 
would  draw,  B  can  not  avoid  a  contract  for  the  sale  of  such  steam- 
boat because  of  such  fraud  if  B  subsequently  examined  such  steam- 
boat and  learned  how  much  water  it  drew  before  he  entered  into 
such  contract.18  Independent  investigation  is  sometimes  held  to 
prevent  a  fraudulent  statement  from  amounting  to  fraud,  even  if 
the  investigation  does  not  result  in  a  discovery  of  the  truth  and  if 
the  party  to  whom  such  fraudulent  statements  were  made  continues 
to  rely  on  them.17  Experienced  engineers  who  enter  into  a  contract 
to  construct  a  pipe  line  and  a  reservoir,  after  making  a  complete 
investigation  and  preliminary  surveys,  can  not  avoid  such  contract 
because  of  fraudulent  representations  made  to  them  by  the  adver- 
sary party.11  A  contract  for  the  sale  of  stock  in  a  corporation  can 
not  be  avoided  for  a  false  statement  as  to  the  amount  of  stock 
which  was  paid  in  if  the  purchaser  and  his  agent  examined  the 
books  of  the  corporation,  and  if  the  books  showed  the  real  facts.11 
One  who  has  bought  standing  timber  in  reliance  upon  the  vendor's 
statement  as  to  its  quality,  and  who  has  made  an  examination  of 
the  timber,  can  not  avoid  such  contract  by  reason  of  fraud  as  to 
such  statement  concerning  the  quality  thereof.20  A  statement  that 
there  were  one  hundred  bushels  of  corn  on  the  land,  when  in  fact 
there  were  only  twelve,  does  not  amount  to  fraud  if  the  purchaser 
actually  saw  the  amount  of  corn  on  such  land.21 


10  Newton  v.  Terry  (Ky.),  22  S.  W. 
159;  Newton  v.  Levy  (Ky.),  82  S.  W. 
259. 

11  Brockhau9  v.  Schilling,  52  Mo.  App. 
73  (vendor  stated  how  long  the  stock 
would  last;  and  vendee  had  an  ex- 
perienced saloonkeeper  inspect  the  stock 
for  him). 

12  Brewer  v.  Arantz,  124  Ala.  127,  26 
So.  922;  Hayslip  v.  Fields,  142  Ga.  49, 
82  S.  E.  441. 

HRedfield  v.  Engel,  171  Mich.  207, 
137  N.  W.  60. 

14  Fifth  National  Bank  v.  Pierce,  117 
Mich.  376,  75  N.  W.  1058;  Hiller  v. 
Ellis,  72  Miss.  701,  41  L.  R.  A.  707, 
18  So.  95. 


«New  York  Life  Ins.  Co.  v.  Moats, 
207  Fed.  481,  125  C.  C.  A.  143. 

16  Slaughter's  Administrator  v.  Ger- 
son,  80  U.  S.  (13  Wall)  379,  20  L.  ed. 
627. 

ITSohan  v.  Gibson,  118  Ky.  403,  80 
S.  W.  1173;  Hulet  v.  Achey,  39  Wash. 
91,  80  Pac.  1105. 

It  Smith  v.  Curran,  138  Fed.  150 
[affirmed,  Curran  v.  Smith,  149  Fed. 
945,  81  C.  C.  A.  537]. 

« Younger  v.  Hoge,  211  Mo.  444,  18 
L.  R.  A.   (N.S.)   94,  111  S.  W.  20. 

M  Hulet  v.  Achey,  39  Wash.  91,  80 
Pac.  1105. 

21Sohan  v.  Gibson,  118  Ky.  403,  80 
S.  W.  1173. 
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§331.  Effect  of  partial  and  unsuccessful  investigation.    If  a 

partial  investigation  is  made  which  from  its  nature  can  not  and 
does  not  disclose  the  falsity  of  the  statements  made,  and  the  orig- 
inal statement  is  relied  on,  as  riot  being  contradicted  by  such  in- 
vestigation, the  weight  of  modern  authority  is  that  fraud  can  exist.1 
Thus  a  statement  that  a  lot  is  on  a  certain  unopened  street,2  or  that 
the  dimensions  of  the  tract  are  of  a  certain  length,3  or  that  the 
tract  is  of  a  certain  area,4  or  that  a  certain  fence  is  the  boundary,8 
or  that  a  certain  well  never  went  dry,s  or  that  a  machine  could 
perform  certain  work,7  may  be  fraud,  though  actual  view  of  the 


1  United  States.  Stewart  v.  Ranche 
Co.,  128  U.  S.  383,  32  L.  ed.  439. 

California.  Kelley  v.  Owens  (Cal.), 
30  Pac.  596;  same  case,  31  Pac.  14. 

Colorado.  Hennessy  v.  Damourette, 
15  Colo.  App.  354,  62  Pac.  229. 

Iowa.  Watson  v.  Brown,  113  la.  308, 
85  N.  W.  28. 

Kansas.  Speed  v.  Hollingsworth,  54 
Kan.  436,  38  Pac.  496;  Morrow  v.  Bone- 
brake,  84  Kan.  724,  34  L.  R.  A.  (N&) 
1147,  115  Pac.  585. 

Massachusetts.  Roberts  v.  French, 
153  Mass.  60,  25  Am.  St.  Rep.  611,  26 
N.  E.  416;  Bums  v.  Dockray,  156»  MasB. 
135,  30  N.  E.  551. 

Nebraska.  Foley  v.  Holtry,  43  Neb. 
133,  61  N.  W.  120. 

New  York.  Schumaker  v.  Mather, 
133  N.  Y.  590,  30  N.  E.  755. 

Pennsylvania.  Boyd  v.  Sniffer,  156 
Pa.  St.  100,  27  Atl.  60. 

Texas.  Farmer  v.  Randel  (Tex.  Civ. 
App.),  28  S.  W.  384;  Herring  v.  Mason, 
17  Tex.  Civ.  App.  559,  43  S.  W.  797. 

Virginia.  Land  Co.  v.  Haupt,  90  Va. 
533,  44  Am.  St.  Rep.  939,  19  S.  E.  168. 

Washington.  Tacoma  v.  Water  Co. 
17  Wash.  458,  50  Pac.  55  [reversing 
on  rehearing,  16  Wash.  288,  47  Pac. 
738]. 

Wisconsin.  Castenholz  v.  Heller,  82 
Wis.  30,  51  N.  W.  432;  Porter  v.  Beat- 
tie,  88  Wis.  22,  59  N.  W.  499. 

"While  it  is  always  wise  for  the  pur- 
chaser to  be  on  the  alert  against  de- 
ception, the  law  still  permits  him  to 


confide  in  the  statements  of  the  seller; 
and  it  makes  no  difference  in  the  rule 
if  the  purchaser  makes  some  investiga- 
tion for  himself  where  the  truth  or 
falsity  of  the  representations  are  not 
readily  discoverable  by  him.  Porter 
v.  Beattie,  88  Wis.  22,  59  N.  W.  499"; 
Beetle  v.  Anderson,  98  Wis.  5,  73  N.  W. 
560. 

2Hoock  v.  Bowman,  42  Neb.  80,  47 
Am.  St.  Rep.  691,  60  N.  W.  389. 

3  Roberts   v.   French,    153   Mass.   60, 

25  Am.  St.  Rep.  611,  10  L.  R.  A.  656, 

26  N.  E.  416. 

4  Speed  v.  Hoi  lings  worth,  54  Kan.  436, 
38  Pac.  496;  Porter  v.  Beattie,  88  Wis. 
22,  59  N.  W.  499. 

Contra,  where  the  alleged  discrepancy 
was  apparently  so  gross  that  the  view 
of  the  premises  which  grantee  had  must 
have  disclosed  it.  It  was  claimed  that 
grantor  said  that  only  a  small  corner, 
about  an  acre,  was  cut  off  by  a  rail- 
road, while  a  great  deal  more  was  in 
fact  so  cut  off.  Armstrong  v.  Breen, 
101  la.  9,  69  N.  W.  1125. 

I  Castenholz  v.  Heller,  82  Wis.  30,  51 
N.  W.  432. 

Or  that  a  certain  road  is  the  bound- 
ary. Rasmussen  v.  Reedy,  14  S.  D.  15, 
84  N.  W.  205. 

5  Herring  v.  Mason,  17  Tex.  Civ.  App. 
559,  43  S.  W.  797  (the  well  not  being 
dry  when  inspected). 

7  Watson  v.  Brown,  113  la.  308,  85 
N.  W.  28  (the  party  inspecting  it  not 
being  familiar  with  machinery). 
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premises  in  question  was  had,  but  did  not  reveal  the  falsity  of  the 
statement.  An  inquiry  as  to  vendee's  solvency  made  of  persons 
who  obtain  their  knowledge  solely  from  vendee,1  is  not  such  inde- 
pendent investigation  as  to  prevent  a  false  statement  as  to  solvency 
from  being  fraud.  So  misrepresentation  and  the  use  of  unfamiliar 
technical  words  may  be  fraud  leading  the  purchaser  to  believe  that 
he  is  to  get  an  "artist-proof  edition* '  even  if  he  sees  samples;1  or 
a  false  statement  by  A  that  a  judgment  against  B  has  been  assigned 
to  him,  though  B  examines  the  record  and  no  assignment  appears 
there.10  A  buyer  may  rely  upon  the  representations  of  the  seller  of 
an  article;  and  yet,  at  the  same  time,  make  a  careful  examination 
thereof.11  If  the  owner  of  a  diamond  represents  to  the  purchaser 
that  it  is  a  certain  grade  and  quality,  and  the  purchaser  relies  upon 
such  representations,  the  fact  that  the  purchaser  made  a  careful 
examination  of  the  diamond  does  not  show  that  the  purchaser  did 
not  rely  upon  such  representations  and  was  not  deceived  thereby, 
if  the  purchaser  did  not  possess  expert  knowledge  sufficient  to  de- 
termine the  quality  of  such  diamond.12 

§  332.  Effect  of  investigation  defeated  by  fraud.  If  the  party 
who  makes  the  false  representations  prevents  such  investigation  as 
would  disclose  the  falsity  of  such  statements  by  means  of  further 
deceit,  a  partial  examination,  or  a  total  omission  to  make  an  exam- 
ination, does  not  prevent  fraud  from  existing.1  Thus  A's  making 
false  statements  to  B  as  to  the  quantity  of  timber  on  certain  land, 
and  A's  agent  showing  B  a  part  of  the  land  on  which  the  timber 
was  much  better  than  on  the  rest  and  assuring  B  that  this  was  a 
fair  average;2  or  pointing  out  improvements  on  adjoining  land  as 
being  on  the  land  conveyed ; '  or  employing  unfair  means  to  make 
the  examination  incomplete,4  such  as  a  pretense  of  haste,1  or  by 
artifice  in  testing  a  patented  article,1  or  bribing  an  agent  appointed 


•  Kelley  v.  Owens  (Cal.),  30  Pac.  59ft; 
Boyd  v.  Sniffer,  156  Pa.  St.  100,  27 
At!.  60. 

t  Barrie  v.  Miller,  104  Ga.  312,  69  Am. 
St.  Rep.  171,  30  S.  E.  840. 

10  Goring  v.  Fitzgerald,  105  la.  507, 
75  N.  W.  358. 

11  Morrow  v.  Bonebrake,  84  Kan.  724, 
34  L.  R.  A.  (N.8.)   1147,  115  Pac.  585. 

12  Morrow  v.  Bonebrake,  84  Kan.  724, 
34  L.  R.  A.  (N.S.)   1147,  115  Pac.  585. 

1  Mather  v.  Barnes,   146  Fed.   1000; 


Wainscott  v.  Occidental  Association,  98 
Cal.  253,  33  Pac.  88;  Brotherton  v.  Rey- 
nolds, 164  Pa.  St.  134,  30  Atl.  234. 

*  Brotherton  v.  Reynolds,  164  Pa.  St. 
134,  30  Atl.  234. 

SCarmichael  v.  Vandebur,  50  la.  651. 

4  Wainscott  v.  Loan  Association, 
98  Cal.  253,  33  Pac.  88. 

» Brady  v.  Finn,  162  Mass.  260,  38 
N.  E.  506. 

t  Gardner  v.  Trenary,  65  la.  646,  22 
N.  W.  912. 
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by  B  for  such  examination  to  make  a  false  report,7  will  constitute 
fraud  though  some  examination  was  made. 

VIII. 

DAMAGE. 

§333.  Damage  a  necessary  element  of  fraud.  To  constitute 
fraud  the  party  deceived  must  act  in  reliance  upon  such  false  rep- 
resentations to  his  damage.1  Illustrations  of  action  which  does  not 
result  in  damage  and  in  which  case  therefore  fraud  does  not  exist, 
are  employing  false  representations  to  induce  one  to  do  a  legal 
duty,2  as  to  secure  his  own  debt,8  or  to  pay  his  own  debt ; 4  inducing 
one  to  sell  his  property  for  its  full  value,8  or  inducing  all  the  stock- 


T  Alger  v.  Keith,  105  Fed.  105,  44  C. 
C.  A.  371. 

1  United  States.  Marshall  v.  Hub- 
bard, 117  U.  S.  415,  29  L.  ed.  919. 

Alabama.  Baker  v.  Lehman,  186  Ala. 
493,  65  So.  321;  Lowery  v.  Mutual  Loan 
Society,  —  Ala.  — ,  79  So.  389. 

California.  Hortcfn  v.  Noble,  83  Cal. 
7,  23  Pac.  58. 

Georgia.  Freeman  v.  McDaniel,  23 
Ga.  354. 

Uliooia.  Jones  v.  Foster,  175  111.  459, 
61  N.  E.  862. 

Iowa.  Hetzler  v.  Morrell,  82  la.  562, 
48  N.  W.  938. 

Michigan.  Short  v.  Cure,  100  Mich. 
418,  59  N.  W.  173. 

Minnesota.  Alden  v.  Wright,  47 
Minn.  225,  49  N.  W.  767. 

Nebraska.  Lorenzen  v.  Investment 
Co.,  44  Neb.  99,  62  N.  W.  231 ;  McCready 
▼.  Phillips,  44  Neb.  790,  63  N.  W.  7. 

New  Hampshire.  Hanson  v.  Edgerly, 
29  N.  H.  343. 

New  Mexico.  Bank  of  Commerce  v. 
Broyles,   16  N.  M.  414,   120  Pac.  670. 

New  York.  Taylor  v.  Guest,  58  N. 
Y.  262;  Deobold  v.  Oppermann,  111  N. 
Y.  531,  7  Am.  St.  Rep.  760,  2  L.  R. 
A.  644,  19  N.  E.  94;  Jex  v.  Strauss, 
122  N.  Y.  293,  25  N.  E.  478. 

North  Dakota.  Nelson  v.  Grondahl, 
12  N.  D.  130,  96  N.  W.  299. 

South  Dakota.    First  National  Bank 


v.«  North,  2  S.  D.  480,  51  N.  W.  96; 
Sioux  Banking  Co.  v.  Kendall,  6  S.  D. 
543,  62  N.  W.  377. 

Tennessee.  Whitson  v.  Gray,  40 
Tenn.  (3  Head)  441. 

Texas.  Moore  v.  Cross,  87  Tex.  557, 
29  S.  W.  1051;  Read  v.  Chambers  (Tex. 
Civ;  App.),  45  S.  W.  742;  Hopkins  v. 
Grocery  Co.  (Tex.  Civ.  App.),  66  S.  W. 
63. 

Vermont.  Nye  v.  Merriam,  35  Vt. 
438. 

Wisconsin.  Potter  v.  Lumber  Co., 
106  Wis.  25,  80  N.  W.  88,  81  N.  W. 
118. 

2Skowhegan  First  National  Bank  v. 
Maxfield,  83  Me.  576,  22  Atl.  479;  Ran- 
dall v.  Hazel  ton,  94  Mass.  (12  All.) 
412;  Deobold  v.  Oppermann,  111  N.  Y. 
531,  7  Am.  St.  Rep.  760,  2  L.  R.  A. 
644,  19  N.  E.  94. 

3  Skowhegan  First  Nat.  Bank  v.  Max- 
field,  83  Me.  576,  22  Atl.  479  (stating 
to  the  principal  debtor  on  a  draft 
which  had  been  paid  by  parties  second- 
arily liable  thereon  that  it  was  un- 
paid and  thus  getting  a  mortgage  to 
secure  his  debt  to  such  parties). 

4  Brown  v.  Blunt,  72  Me.  415;  Bank 
of  Commerce  v.  Broyles,  16  N.  M.  414, 
120  Pac.  670  (rule  not  altered  by  the 
Negotiable  Instruments  Act). 

•  Potter  v.  Lumber  Co.,  105  Wis.  25, 
80  N.  W.  88,  81  N.  W.  118. 
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holders  to  surrender  to  the  corporation  an  equal  percentage  of  their 
holdings ; '  misrepresenting  the  estate  conveyed  as  a  fee  when  it  is 
possibly  a  life  estate,  but  all  the  remaindermen  are  bound  by  the 
judgment  of  the  court  that  it  is  a  fee ; 7  or  inducing  one  who  has  a 
right  to  renounce  a  contract  for  any  reason  he  sees  fit,  to  renounce 
it.1  If  B  by  fraud  induces  Y  to  sign  a  note  payable  to  himself, 
which  A  has  already  signed  without  stipulating  for  an  additional 
maker,  A  can  not  take  advantage  of  such  fraud  unless  he  can  show 
some  injury  to  himself  therefrom.9  A  life  insurance  company  can 
not  defend  in  an  action  by  an  examiner  for  examination  fees  on'  the 
ground  that  applicants  were  induced  to  apply  by  the  representation 
of  a  director  that  such  applications  would  be  for  the  benefit  of  such 
director  and  the  examiner.10  So  where  even  if  the  facts  as  repre- 
sented were  true,  no  advantage  could  result  therefrom  to  the  party 
to  whom  they  were  made,  and  he  has  the  same  legal  rights  whether 
they  are  false  or  true,  fraud  does  not  exist.11  Thus  allegations  that 
A,  the  owner  of  the  fee  in  a  tract  of  land,  and  X  conspired  to  de- 
fraud B,  and  that  X  represented  that  he  had  leased  the  tract  for  a 
term  of  years,  had  paid  a  year's  rent,  and  that  on  completion 
thereon  by  X  of  buildings  to  cost  seventy-five  thousand  dollars,  A 
was  to  pay  X  twenty-five  thousand  dollars,  no  part  of  which  was 
to  go  to  pay  for  the  buildings  or  to  pay  contractors,  and  that  by 
reason  of  such  representations  B  was  induced  to  make  a  contract 
with  X  for  the  erection  of  buildings  to  cost  about  sixty-eight  thou- 
sand dollars,  and  that  under  such  contract  B  had  done  certain  work 
of  a  certain  value  which  had  not  been  paid,  does  not  state  a  case 
of  fraud.12 

§  334.  Fraud  in  contract  invalid  in  any  event.  If  the  contract 
entered  into  is  unenforceable  in  any  event,  as  where  it  is  illegal,1 
neither  party  can  complain  because  he  was  induced  to  enter  into  it 
by  fraud.  So  fraudulently  inducing  a  conveyance  of  an  entire  tract 

•  Potter  v.  Lumber  Co.,  105  Wis.  25,  MCarrington  v.  Life  Association,  59 
80  N.  W.  88,  81  N.  W.  118.                         Neb.  116,  80  N.  W.  491. 

7  Simmang  v.  Harris  (Tex.  Civ.  App.),  11  McClure  v.  Campbell,  148  Mo.  96, 

27  S.  W.  786.  49  S.  W.  881. 

•  Hetzler  v.  Morrell,   82  la.  562,   48  HMcClure  v.  Campbell,  148  Mo.  96, 
N.  W.  938    (the  other  parties   to  the  49  S.  W.  881. 

contract  can  not  recover  damages  from  1  Graham  v.  Marks,  98  Ga.  67,  25  S. 

the  party  causing  such  renunciation).      E.  931. 

9  Bank  of  Commerce  v.  Broyles,  16 
N.  M.  414,  120  Pac.  670. 
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by  one  occupying  only  a  small  part  thereof  gives  no  right  of  action 
in  equity  to  the  real  owner  of  such  tract  to  have  such  deed  can- 
celled as  it  has  no  effect  on  his  rights.2  So  an  oral  promise,  though 
made  without  the  intention  of  performing,  if  made  prior  to  the 
execution  of  an  inconsistent  written  contract  on  the  same  subject, 
can  not  be  enforced  because  of  the  parol  evidence  rule,3  and  is  not 
fraud.4 


§335.  Meaning  of  "damage"  in  contract  law.  The  cases  al- 
ready given  are  for  the  most  part  actions  at  law  for  deceit.  It 
seems  clear  on  principle  that  one  who  wishes  to  recover  damages 
must  show  damages.  Whether  the  same  rule  applies  where  rescis- 
sion is  sought  in  equity  or  is  effected  informally  at  law  by  an  action 
to  recover  the  property  parted  with  is  not  so  clear.  In  some  cases 
rescission  is  refused  where  no  actual  damage  exists.1  The  allega- 
tion that  a  quarry  is  undeveloped  does  not  conflict  with  another 
that  it  is  of  great  value,  so  as  to  make  demurrable  a  bill  to  annul 
a  conveyance  of  the  property  secured  by  fraud ; 2  as  inducing  pur- 
chase of  coal  land  by  false  statements  as  to  the  output  where  the 
land  is  as  valuable  as  represented,8  or  where  the  land  is  sqW  for 
the  average  price  of  similar  lands  in  the  neighborhood,  although 
the  vendee  has  been  guilty  of  fraud  and  the  land  is  underlaid  with 
valuable  mineral  deposits.4 

This  rule  can  not  be  sustained  on  sound  principle.  To  hold  that 
one  must  accept  a  legal  right  different  from  that  promised  him  be- 
cause it  is  as  valuable  in  money  is  to  ignore  a  fundamental  principle 
of  contract  law.  Accordingly,  many  courts  hold  that  false  repre- 
sentation made  knowingly  with  intent  to  deceive,  causing  deception 
and  thereby  inducing  one  to  make  a  contract  that  he  would  not 
otherwise  have  made,  are  grounds  for  rescission  though  no  actual 


2  Hannibal,  etc.,  Ry.  v.  Norton?,  154 
Mo.  142,  55  S.  W.  220. 

So  inducing  A,  who  owns  one-half 
of  a  stock  certificate,  to  sell  the  entire 
certificate  by  false  representations  is 
no  ground  for  an  action  by  B,  the  owner 
of  the  other  half,  since  the  sale  is 
void  as  to  B.  Moynahan  v.  Prentiss, 
10  Colo.  App.  295,  51  Pac.  94. 

•  See  ch.  LXTX. 

4  Perkins  v.  Bakrow,  45  Mo.  App.  248 
(an  oral  promise  to  locate  an  opera- 
house  on  a  certain  tract,  made  to  in- 


duce a  written  subscription  which 
showed  within  what  limits  it  was  to 
be  located). 

IWhitesides  v.  Taylor,  105  111.  496; 
American,  etc.,  Association  v.  Bear,  48 
Neb.  455,  67  N.  W.  500;  Chamberlain 
v.  Coal  Co.,  92  Tenn.  13,  20  S.  W.  345. 

2Crompton  v.  Beedle,,  83  Vt.  287,  30 
L.  R.  A.  (JUS.)  748,  75  Atl.  331. 

3  Chamberlain  v.  Coal  Co.,  92  Tenn. 
13,  20  S.  W.  345. 

4  Storthz  v.  Arnold,  74  Ark.  68,  84  S. 
W.  1036. 
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damage  follows.8  In  this  connection  the  term  "damage"  does  not 
imply  financial  loss,  but  only  a  legal  injury;  that  is,  a  failure  to 
obtain  the  thing  as  it  was  represented.8  Where  one  does  not,  by 
reason  of  fraud,  obtain  a  legal  right  which  he  is  promised,  as  where 
a  different  tract  of  land  is  pointed  out  from  that  conveyed,7  or 
where  a  remedy  such  as  foreclosure  is  lost  by  such  fraud,  though 
the  mortgagor  is  solvent,1  rescission  may  be  had  without  showing 
any  pecuniary  loss.  Equity  will  not  give  specific  performance  of  a 
contract  to  one  who  has  been  guilty  of  false  representations.8    Ee- 


8  United  States.  Mather  v.  Barnes, 
146  Fed.  1000. 

Alabama.  Baker  v.  Maxwell,  09  Ala. 
568,  14  So.  408. 

Iowa.  Barnes  v.  Century  Sayings 
Bank,  149  Ta.  367,  128  N.  W.  541; 
Dimond  v.  Peace  River  Land  &  De- 
velopment Co.,  165  N.  W.  1032. 

Minnesota.  MacLaren  v.  Cochran,  44 
Minn.  255,  46  N.  W.  408;  Pennington 
v.  Roberge,  122  Minn.  295  [sub  nomine, 
Pennington  v.  Roberg,  142  N.  W.  710] ; 
Fawkes  v.  Knapp,  138  Minn.  384,  165 
N.  W.  236. 

Montana.  Stillwell  v.  Rankin,  — 
Mont.  — ,  174  Pac.  186. 

New  York.  Harlow  v.  La  Brun,  151 
N.  Y.  278,  45  N.  E.  859. 

Oregon.  McGowan  v.  Willamette  Val- 
ley Irrigated  Land  Co.,  79  Or.  454,  155 
Pac.   705. 

Pennsylvania.  Williams  v.  Kerr,  152 
Pa.  St.  560,  25  Atl.  618. 

"It  iB  true  that,  if  the  false  repre- 
sentations were  made  as  charged,  if 
they  came  to  the  knowledge  of  the 
plaintiff,  if  she  relied  upon  them,  and 
made  her  purchase  relying  upon  them, 
if  the  representations  were  false,  and 
if  the  land  was  not  as  represented,  she 
would  be  entitled  to  rescind  and  re- 
cover back  the  purchase  price,  even  if 
the  land  were  of  the  value  which  she 
contracted  to  pay  for  it.  The  in- 
struction was  only  prejudicial  to  the 
plaintiff.  By  this  instruction  she  was 
prevented  from  rescinding  and  recov- 
ering back,  notwithstanding  the  fraud 


practiced  upon  her,  if  the  land  she  re- 
ceived was  not  less  in  value  than  the 
amount  she  agreed  to  pay  therefor; 
that  is,  if  all  the  other  elements  were 
found  in  her  favor,  she  could  not  re- 
scind unless  the  land  was  of  less  value 
than  she  agreed  to  pay  for  it.  Now, 
her  right  to  rescind  did  not  depend 
upon  the  value  of  the  land,  but  upon 
the  truth  of  the  representations  made 
to  her  through  which  the  sale  was 
consummated.  She  could  have  re- 
scinded, though  the  land  was  of  equal 
value,  if  not  as  represented,  because 
of  the  fraud  practiced  upon  her  in- 
ducing the  purchase.  Though  the  in- 
struction is  not  good  law,  we  hardly 
see  where  any  complaint  can  be  lodged 
against  it  on  the  part  of  the  defend- 
ants. It  surely  did  not  operate  to  the 
prejudice  of  the  defendants.  The  party 
purchasing  is  entitled  to  what  he  buys, 
and  is  entitled  to  have  it  of  the  char- 
acter represented,  and  is  not  bound  to 
take  it  and  hold  it,  even  though  it  is 
not  of  less  value  than  the  amount  he 
agreed  to  pay  for  it."  Dimond  v.  Peace 
River  Land  &  Development  Co.  (la.), 
165  N.  W.  1032. 

«  Stillwell  v.  Rankin,  —  Mont.  — ,  174 
Pac.  186. 

7  Nelson  v.  Carlson,  54  Minn.  90,  55 
N.  W.  821. 

I  Baker  v.  Maxwell,  99  Ala.  558,  14 
So.  468. 

•  Kelly  v.  R.  R.,  74  Cal.  557,  5  Am. 
St.  Rep.  470,  16  Pac.  386. 
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scission  will  be  granted  for  a  false  representation  as  to  the  variety 
of  trees  in  an  orchard,  even  if  such  orchard  contained  trees  which 
were  as  valuable  as  the  variety  which  the  vendor  said  were  planted 
therein.10  Informal  rescission  for  fraud  has  been  allowed  at  law 
though  no  injury  is  shown  to  have  resulted  therefrom.11  Thus  where 
A  induced  B  to  buy  certain  stock  food  by  falsely  stating  that  B's 
brother  had  recommended  its  purchase,  and  B  gave  his  note  there- 
tor,  B  was  allowed  to  avoid  liability  to  A  on  the  note  by  disaffirm- 
ing the  contract  and  refusing  to  accept  the  food.12  So  in  the  mean- 
ing of  this  rule  damage  exists  where  there  is  a  false  statement  as 
to  the  amount  of  a  mortgage  on  the  property  conveyed,  though  the 
grantee  did  not  assume  it  and  the  mortgagor  is  personally  liable  on 
the  mortgage  debt ; 13  or  where  there  is  a  false  statement  as  to  who 
is  surety  on  a  bond,  though  the  party  defrauded  may  have  so  acted 
as  to  release  all  sureties  on  such  bond ; H  or  where  a  person  is  in- 
duced to  make  a  new  mortgage  when  other-  security  for  such  debt 
is  released,  throwing  a  greater  burden  on  the  land ; 18  or  where  a 
woman  is  deceived  by  a  representation  of  A  that  he  is  unmarried, 
by  which  she  is  induced  to  marry  him ; 1f  or  where  one  who  buys  on 
credit  falsely  represents  that  he  owns  certain  specific  property,  even 
though  he  is  solvent.17 

If,  however,  the  party  who  acts  in  reliance  upon  a  fraudulent 
statement  would  not  have  received  anything  more  than  he  received 
in  any  event,  a  release  obtained  by  fraud  will  not  be  rescinded.11 

IX 
PARTY  MAKING  FALSE  STATEMENT. 

§  336.  By  whom  false  representation  can  be  made.  To  consti- 
tute fraud,  the  false  representation  must  be  made  by  the  party  held 
liable  therefor  or  his  agent.    A  false  statement  made  by  a  third 


WMoGowan  v.  Willamette  Valley  Ir- 
rigated Land  Co.,  79  Or.  454,  155  Pac. 
705. 

HHigbee  v.  Trumbauer,  112  la.  74, 
83  N.  W.  812. 

^Higbee  v.  Trumbauer,  112  la.  74, 
83  N.  W.  812. 

« Short  v.  Cure,  100  Mich.  418,  59 
N.  W.  173. 

M  Mutual,  etc.,  Association  v.  McGee 
(Tex.  Civ.  App.),  43  S.  W.  1030. 


W  Interstate,  etc.,  Association  v. 
Tabor,  21  Tex.  Civ.  App.  112,  51  S.  W. 
300. 

H  Morrill  v.  Palmer,  68  Vt.  1,  33  L. 
R.  A.  411,  33  Atl.  829. 

IT  Fountain  v.  Fuller  E.  Callaway  Co., 
144  Ga.  550,  87  S.  E.  651.  See,  how- 
ever, §§  306  et  eeq. 

It  Blau  v.  Public  Service  Tire  &  Rub- 
ber Co.,  —  N.  J.  Eq.  — ,  102  Atl.  664. 
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person  can  not  be  treated  as  the  fraud  of  a  party  to  the  contract 
who  is  ultimately  benefited  thereby  if  he  did  not  know  that  such 
false  statement  had  been  made,  and  was  relied  on  by  the  adversary 
party,  if  the  party  who  made  the  false  representation  is  not  the 
agent  of  such  party  to  the  contract.  The  party  innocent  of  the 
fraud  is  not  liable  for  damages  nor  can  the  contract  be  rescinded,1 
unless  it  is  void  under  the  doctrines  of  mistake.  Accordingly,  if  a 
person  desiring  insurance  makes  a  truthful  statement  to  the  agent 
of  the  insurance  company,  and  such  agent,  without  the  knowledge 
of  the  insured,  forwards  a  false  statement  of  facts  to  the  company 
on  which  a  policy  issued,  such  false  statement  is  not  the  fraud  of 
the  insured.2  Thus  a  vendee  can  not  be  held  guilty  of  fraud  on 
account  of  false  statements  sent  out  by  mercantile  agencies,  unless 


1  United  States.     The  Seguranca,  70 
Fed.  258. 
California.    Schultz  v.  McLean  (Cal.), 

25  Pac.  427. 

Connecticut.  Strong  v.  Smith,  02 
Conn.  39,  25  Atl.  395. 

Illinois.  Whitesides  v.  Taylor,  105 
111.  496;  Hayner  v.  Mcllwain,  53  111. 
App.   652. 

Indiana.    Jones  v.  Swift,  94  Ind.  516. 

Iowa.  Belau  v.  Bryan,  89  la.  348,  56 
N.  W.  512. 

Kansas.    Roach  v.  Karr,  18  Kan.  529, 

26  Am.  Rep.  788. 

Kentucky.  Fightmaster  v.  Levi 
(Ky.),  17  S.  W.  195;  Equitable  Life 
Assur.  Society  v.  Coeby  (Ky.),  126  S. 
W.  142. 

Louisiana.  Tooke  v.  Burke,  141  La. 
74d,  75  So.  668. 

Massachusetts.  Nash  v.  Minnesota, 
etc.,  Co.,  163  Mass.  574,  47  Am.  St. 
Rep.  489,  28  L.  R.  A.  753,  40  N.  E. 
1039;  Radovsky  v.  Fall  River  Savings 
Bank,  196  MaBS.  557,  82  N.  E.  693. 

Missouri.  Madison  County  Bank  v. 
Graham,  74  Mo.  App.  251. 

Nebraska.  Tecumseh  National  Bank 
v.  Chamberlain  Banking  House,  63  Neb. 
163,  57  L.  R.  A.  811,  88  N.  W.  186. 

New  Jersey.  Brounfield  v.  Denton, 
72  N.  J.  L.  235,  61  Atl.  378. 


Ohio.  Trevitt  v.  Converse,  31  O.  S. 
60;  Kingsland  v.  Pryor,  33  O.  S.  19. 

Oklahoma.  J.  R.  Watkins  Medical 
Co.  v.  Coombes,  —  Okla.  — ,166  Pac. 
1072. 

Tennessee.  Cason  v.  Cason,  116  Tenn. 
173,  93  S.  W.  89. 

Texas.  Kuhn  v.  Foster,  16  Tex.  Civ. 
App.  465,  41  S.  W.  716;  American  Na- 
tional Bank  v.  Cruger  (Tex.  Civ.  App.), 
44  S.  W.  1057 ;  Atkinson  v.  Reed  (Tex. 
Civ.  App.),  49  S.  W.  260. 

2  Alabama.  Triple  Link,  etc.,  Asso- 
ciation v.  Williams,  121  Ala.  138,  77 
Am.  St.  Rep.  34,  26  So.  19. 

Colorado.  German  Ins.  Co.  v.  Hay- 
den,  21  Colo.  127,  52  Am.  St.  Rep.  206, 
40  Pac.  453. 

Illinois.  Royal  Neighbors  v.  Roman, 
177  III.  27,  69  Am.  St.  Rep.  201,  52  N. 
E.  264. 

Indiana.  Continental  Ins.  Co.  v. 
Chew,  11  Ind.  App.  330,  54  Am.  St. 
Rep.  506,  38  N.  E.  417. 

Minnesota.  Otte  v.  Ins.  Co.,  88  Minn. 
423,  97  Am.  St.  Rep.  532,  93  N.  W. 
608. 

New  York.  Sternaman  v.  Ins.  Co., 
170  N.  Y.  13,  88  Am.  St.  Rep.  625,  57 
L.  R.  A.  318,  62  N.  E.  763. 

Rhode  Island.  Leonard  v.  Assurance 
Co.,  24  R.  I.  7,  96  Am.  St.  Rep.  698, 
51  Atl.  1049. 
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it  can  be  shown  that  he  made  the  statement  to  the  agency.3  Thus 
where  A  agreed  with  B  to  convey  realty  to  such  person  as  B  should 
designate,  and  B  designates  C,  B's  fraud  does  not  affect  C's  rights/ 
nor  where  A  by  fraud  induces  B  to  join  with  him  in  contracting 
with  C,1  nor  where  A  by  fraud  induces  B  to  sell  goods  to  C.8  A 
false  statement  made  by  X,  one  of  the* stockholders  of  an  insolvent 
corporation,  with  reference  to  the  property  of  the  corporation  and 
the  debts  which  it  owed,  by  which  B  is  induced  to  buy  the  plant  of 
the  corporation  from  the  assignee  of  the  corporation,  is  not  ground 
for  which  B  may  avoid  such  sale.7  A  misrepresentation  which  is 
made  to  A  by  A's  agent,  X,  is  not  a  ground  of  avoiding  a  contract 
made  between  A  and  B,  although  A  has  entered  into  it  upon  reli- 
ance of  such  false  statement.1  If  X  promises  to  A,  in  order  to  pro- 
cure a  loan,  that  X  will  deposit  certain  securities  as  collateral,  and 
X  thus  secures  a  check  from  A  for  the  amount  of  such  loan,  X  not 
having  such  securities  to  deposit,  the  fact  that  B  knew  of  such  rep- 
resentations but  did  not  know  of  their  falsity  does  not  make  him  a 
party  to  the  fraud ;  and  if  such  check  is  endorsed  by  X  to  B  for 
value,  B  may  recover  upon  such  check  against  A.*  Where  A  by 
fraud  induces  B  to  act  as  surety  for  him  to  C,  A's  fraud  is  not  a 
defense  to  B  against  C.10  A  false  statement  by  X,  a  principal, 
whereby  B  is  induced  to  become  surety  for  X  is  not  a  defense  to 
B  as  against  the  obligee  A,  even  if  A  was  informed  of  such  fraud 
after  he  had  accepted  such  bond  but  before  he  had  acted  there- 
under.11 The  fact  that  a  judgment  debtor  induced  a  surety  to 
exact  a  bond  or  undertaking  with  him  by  fraudulent  representa- 


IHiller  v.  Ellis,  72  Miss.  701,  41  L. 
R.  A.  707,  18  So.  95;  Cream  City  Hat 
Co.  v.  Tollinger,  62  Neb.  98,  86  N.  W. 
921;  Dorman  v.  Weakley  (Tenn.  Ch. 
App.),  39  S.  W.  890. 

tBelau  v.  Bryan,  89  la.  348,  56  N. 
W.  512. 

I  Anderson  v.  Warne,  71  111.  20,  22 
Am.  Rep.  83. 

•  Nash  y.  Minnesota,  etc.,  Co.,  163 
Mass.  574,  47  Am.  St.  Rep.  480,  28 
L.  R.  A.  753,  40  N.  E.  1039. 

JTrevitt  v.  Converse,  31  O.  S.  60. 

•  Roe  v.  National  Life  Ins.  Associa- 
tion, 137  la.  696,  115  N.  W.  500; 
Leonard  v.  King  (Tex.  Civ.  App.), 
164  S.  W.  1110. 


•  Nelson  v.  Hudgel,  23  Idaho  327,  130 
Pac.  85. 

10  Indiana.    Jone9  v.  S wi  f  t ,  94  Ind.  6 1 6. 
Louisiana.    Tooke  v.  Burke,  141  La. 

746,  75  So.  668. 

Massachusetts.  Martin  v.  Campbell, 
120  Mass.  126;  Hudson  v.  Miles,  185 
Mass,  582,  71  N.  E.  63. 

Ohio.  Kings! and  v.  Pryor,  33  O.  S.  19. 

Oklahoma.  J.  R.  Watkins  Medical 
Co.  v.  Coombes,  —  Okla.  — ,  166  Pac. 
1072. 

Rhode  Island.  Shepard  Land  Co.  v. 
Banigan,  30  R.  I.  1,  87  Atl.  531. 

Wisconsin.  Wilkinson  v.  Guaranty 
Co.,  119  Wis.  226,  96  N.  W.  560. 

11  A.  S.  Ripley  Bldg.  Co.  v.  Coors, 
37  Colo.  78,  84  Pac.  817. 
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tions,  does  not  render  such  bond  invalid  as  against  the  judgment 
creditor  who  did  not  know  of  such  fraudulent  representations.12 
A  false  statement  made, by  a  physician  employed  by  the  railway 
company,  which  he  was  not  authorized  to  make  and  which  was  not 
known  to  the  railway  company  or  to  its  claim  agent,  is  not  the 
fraud  of  the  railway  company.13  A's  false  statement  to  B,  who  sub- 
sequently agrees  to  join  with  A  in  buying  property  upon  which  he 
has  an  option  as  to  the  price  for  which  such  property  is  to  be  sold, 
by  which  B  is  induced  to  give  to  the  vendor  X  a  note  greatly  in 
excess  of  the  proportion  of  the  price  which  B  has  agreed  with  A 
to  pay,  is  not  fraud  which  affects  B's  liability  to  X  if  X  is  acting 
in  good  faith.14  Where  A  sold  goods  to  B  by  fraudulent  represen- 
tations and  C  acquires  A's  interests  in  ignorance  of  the  fraud  and 
made  a  new  contract  with  B,  A's  fraud  can  not  be  imputed  to  C.11 
But  a  grantee  who  assumes  certain  claims  on  the  land  may  inter- 
pose the  defense  of  his  grantor's  fraud  on  grantee,  when  sued  by 
the  holder  of  such  claims,  no  transfer  of  them  having  been  made 
since  grantee  acquired  the  land.11  If  a  stockholder  in  a  corporation 
is  induced  to  take  stock  by  fraudulent  representations  of  the  offi- 
cers of  the  corporation  he  can  not  avoid  his  double  liability  to 
creditors  of  the  corporation  whose  claims  have  arisen  after  he  ac- 
quired his  stock.17  But  where  he  repudiates  his  subscription 
promptly  he  has  been  allowed  to  defend  against  an  action  to  re- 
cover his  subscription  for  the  benefit  of  the  creditors  of  the  cor- 
poration.11 

Still  less  can  a  contract  be  avoided  for  a  statement  made  by  the 
agent  of  the  party  who  is  misled,  if  such  statement  is  made  with- 
out collusion  with  the  adversary  party.11 


12  Wilkinson  v.  United  States  Fidelity 
&  Guaranty  Co.,  119  Wis.  226,  96  N. 
W.  660. 

1»  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Huyett, 
99  Tex.  630,  92  S.  W.  454. 

14  Hays  v.  Bostick,  96  Miss.  794,  51 
So.  462. 

15  Griffith  v.  Strand,  19  Wash.  686,  54 
Pac.  613. 

IB  Saunders  v.  McClintock,  46  Mo. 
App.  216. 

"Bissell  v.  Heath,  98  Mich.  472,  57 
N.  W.  585  (he  had  received  dividends 
on  his  stock  for  several  years). 


See,  Effect  of  Fraud  on  Subscriptions 
to  Stock,  by  Seymour  D.  Thompson,  14 
American  Law  Review  177. 

Can  a  Subscriber  to  Stock  of  a  Corpo- 
ration not  Yet  Formed  Rescind  His  Sub- 
scription on  the  Ground  of  Fraud?  by 
Albert  Cabell  Ritchie,  36  American  Law 
Review  855. 

It  Savage  v.  Bartlett,  78  Md.  561,  28 
Atl.  414. 

ItMerkel  v.  Merkel,  87  N.  J.  Eq.  154, 
99  Atl.  924. 
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§  337.  Fraud  of  agent  acting  for  his  principal  If  the  party 
making  the  fraudulent  representations  is  the  agent  of  the  party 
benefited  thereby,1  or  the  agent  of  both  parties,2  or  if  a  party  rati- 
fies the  contract  induced  by  such  fraudulent  representations,  of 
one  acting  as  his  agent  without  authority,3  or  knowingly  aids  in  the 
commission  of  the  fraud,4  or  refers  the  party  defrauded  to  the  per- 
son making  the  false  statement  for  information,'  he  is  liable  as 
though  he  had  made  the  representation  in  person.  The  principal: 
may  be  liable  for  fraud  though  the  agent  is  innocent,  as  where  he 
authorizes  the  agent  to  make  a  statement  but  suppresses  informa- 
tion which  results  in  a  false  statement  by  the  agent,  contrary  to 
the  information  possessed  by  the  principal.1  This  principle  does 
not  apply  if  the  representation  is  made  by  an  agent  who  is  acting 
in  excess  of  his  real  authority  and  of  his  apparent  authority  in 
making  such  statement.7  If  a  contract  contains  a  provision  that 
no  agent  has  authority  to  make  any  representation  or  warranty  not 
contained  in  the  contract,  a  representation  by  the  salesman  of  the 
manufacturer  to  the  effect  that  an  engine  which  is  rated  as  a 
twelve  horse  power  engine  will  develop  as  much  power  as  any  fif- 
teen horse  power  simple  engine,  is  not  a  fraudulent  statement  for 
which  such  contract  can  be  avoided.8 

The  fact  that  the  fraud  of  the  agent  did  not  concern  the  subject- 
matter  does  not  prevent  such  fraud  from  being  operative  as  against 


1  United  States.  Grieson  v.  Winey, 
240  Fed.  691,  153  C.  C.  A.  489. 

Indiana.  Nichols  v.  Colgan,  130  Ind. 
341,  30  N.  E.  301. 

Kentucky.  Smith  v.  Jones,  173  Ky. 
776,  L.  R.  A.  1917C,  890,  191  S.  W.  500. 

Michigan.  Coryell  v.  Hotchkiss 
(Mich.),  91  N.  W.  162. 

New  York.  Indianapolis,  etc.,  Ky. 
Co.  v.  Tyng,  63  N.  Y.  653. 

Pennsylvania.  Erie,  etc.,  Works  v. 
Barber,  106  Pa.  St;  125,  51  Am.  Rep. 
508. 

Texas.  Bank  v.  Cruger,  91  Tex.  446, 
44  S.  W.  278. 

Wisconsin.  Beetle  v.  Anderson,  98 
Wis.  5,  73  N.  W.  560. 

t  Andrew  v.  Whitwer  (Neb.),  90  N. 
W.  924. 

*  California.  Riser  v.  Walton,  78 
Cal.  490,  21  Pac.  362. 

Massachusetts.  Atlantic  Cotton  Mills 
v.  Mills,  147  Mass.  268,  9  Am.  St.  Rep. 
698,  17  K.  E.  496. 


New  York.  Fairchild  v.  McMahon, 
139  N.  Y.  290,  36  Am.  St.  Rep.  701,  34 
N.  E.  779. 

Tennessee.  Barnard  v.  Iron  Co.,  85 
Term.  139,  2  S.  W.  21. 

Wisconsin.  Gunther  v.  Ullrich,  82 
Wis.  222,  33  Am.  St.  Rep.  32,  52  N. 
W.  88. 

4  Ely  v.  Stannard,  46  Conn.  124; 
Wolfe  v.  Pugh,  101  Ind.  293;  Stoney 
Creek  Woolen  Co.  v.  Smalley,  111  Mich. 
321,  69  N.  W.  722. 

So  where  a  wife  seeks  to  take  advan- 
tage of  her  husband's  fraud,  Hofecker 
v.  Pfeil,  193  Pa.  St.  288,  44  Atl.  421. 

SWitherwax  v.  Riddle,  121  111.  140, 
13  N.  E.  545. 

ISchram  v.  Straus  (Tex.  Civ.  App.), 
28  S.  W.  262. 

7  J.  I.  Case  Threshing  Machine  Co.  v. 
Broach,  137  Ga.  602,  73  S.  E.  1063, 

8  J.  I.  Case  Threshing  Machine  Co.  V. 
Broach,  137  Ga.  602,  73  S.  E.  1063. 
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the  principal.9  A  fraudulent  statement  of  a  realty  broker  to  the 
effect  that  he  was  solvent  and  that  he  would  assume  the  contract 
at  any  time  within  a  year  if  the  vendee  wished  him.  to  do  so  is 
fraud  for  which  specific  performance  may  be  denied  to  the  prin- 
cipal.1 

Questions  as  to  whom  a  fraudulent  representation  can  be  made 
are  discussed  elsewhere.11 

§  338.  Advantage  taken  of  false  statement  by  other  who  is  not 
agent.  If  the  party  to  a  transaction  takes  advantage  of  a  fraudu- 
lent statement  made  by  a  third  person,  knowing  of  such  fraud, 
such  transaction  may  be  avoided,  although  no  relation  of  agency 
exists.1  If  X  has  made  a  fraudulent  statement  to  A,  and  B,  know- 
ing of  such  fraudulent  statement,  induces  A  to  convey  realty  to  B, 
A  may  have  such  conveyance  set  aside  upon  discovering  such 
fraud.2  If  X  makes  fraudulent  statements  to  B  to  induce  B  to  con- 
vey realty  to  A  and  A  knows  of  such  false  statements  and  takes 
advantage  thereof,  A  is  guilty  of  fraud,  for  which  B  may  avoid  the 
transaction.3  If  X's  fraudulent  statement  induces  B  to  make  a 
payment  to  A,  to  which  A  is  not  entitled,  B  may  recover  such  pay- 
ment.4 A's  conduct  in  failing  to  deny  X's  statement  when  it  is 
made  in  the  presence  of  A  and  B  is  such  a  taking  advantage  thereof 
as  enables  B  to  avoid  the  transaction.1  If  X  and  B  are  acting  in 
collusion,  A  clearly  has  a  right  to  avoid  his  contract  with  B  for  X's 
fraud.1 


REMEDIES  FOR  FRAUD. 

§339.  Election  of  remedies  for  fraud.  Fraud  in  the  induce- 
ment affects  the  validity  of  the  offer  and  acceptance  which  form 
the  contract.    It  is  also  a  tort.    The  injured  party  has  a  choice  of 


•  Grieson  v.  Winey,  240  Fed.  6M,  153 
CCA.  489. 

10  Grieson  v.  Winey,  240  Fed.  691,  153 
C  C.  A.  489. 

11  See  8  318. 

1  United  States.  First  Nat.  Bank  v. 
Terry,  135  Fed.  621. 

Alabama.  Hartley  v.  Frederick,  191 
Ala.  175,  67  So.  983. 

Arkansas.  Grayling  Lumber  Co.  v. 
Ebbitt,  134  Ark.  175,  203  S.  W.  686. 

Illinois.  Felt  v.  Bell,  205  111.  213, 
68  N.  £.  794. 


Kansas.  Bice  v.  Kelson,  180  Pac. 
206. 

Massachusetts.  Moors  v.  Bird,  190 
Mass.  400,  77  N.  E.  643. 

« Hartley  v.  Frederick,  191  Ala.  175, 
67  So.  983. 

•  Grayling  Lumber  Co.  v.  Ebbitt,  134 
Ark.  175,  203  S.  W.  686. 

4  Moors  v.  Bird,  190  Mass.  400,  77  N". 
E.  643. 

•  Grayling  Lumber  Co.  v.  Ebbitt,  134 
Ark.  175,  203  S.  W.  686. 

•  Bice  v.  Neteon  (Kan.),  180  Pac 
206. 
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the  following  remedies:  (1)  an  action  of  deceit  in  tort;  (2)  in 
proper  cases  an  informal  rescission  of  the  contract  at  law  and  a 
recovery  of  what  he  has  parted  with  thereunder;  (3)  in  proper 
cases  a  formal  decree  of  rescission  or  cancellation  in  equity  and  a 
recovery  of  what  he  has  parted  with  thereunder;  (4)  a  defense 
against  the  enforcement  of  his  executory  promise  induced  by  fraud.1 
The  election  of  one  of  these  remedies  is  a  waiver  of  the  others.2 
Thus  where  the  fraud  is  committed  by  the  adversary  party  to  the 
contract,  the  injured  party  may  elect  between  his  right  to  avoid 
the  contract,  and  his  right  to  affirm  it  and  to  sue  in  tort  in  the 
action  of  deceit,3  and  the  election  of  either  remedy,4  as  suing  for 


tSiltz  v.  Springer,  236  111.  276,  85 
N.  E.  748;  Corse  v.  Minnesota  Grain 
Co.,  94  Minn.  331,  102  N.  W.  728;  Ett- 
linger  v.  National  Surety  Co.,  221  N. 
Y.  467,  117  N.  E.  945.- 

2  United  States.  Arzuaga  v.  Gonzalez, 
239  Fed.  60,  L.  R.  A.  1M7D,  697. 

Connecticut.  Gustafscn  v.  Ruste- 
meyer,  70  Conn.  125,  66  Am.  St.  Rep. 
92,  39  L.  R.  A.  644,  39  Atl.  104. 

Georgia.  Silvey  v.  Tift,  123  Ga.  804, 
1  L.  R.  A.  (N.S.)  386,  51  S.  E.  748, 

Iowa.  Seeley  v.  Seeley-Howe-Le  Van 
Co.,  130  la.  626,  114  Am.  St.  Rep.  452, 
105  N.  W.  380. 

Nebraska.  Building  &  Loan  Associa- 
tion v.  Cameron,  48  Neb.  124,  66  N.  W. 
1109. 

Hew  York.  Strong  v.  Strong,  102  N. 
Y.  69,  5  N.  E.  799;  Vail  v.  Reynolds, 
118  N.  Y.  297,  23  N.  E.  301;  Pryor  v. 
Foster*  130  N.  Y.  171,  29  N.  E.  123. 

North  Carolina.  American  Pure  Food 
Co.  v.  Elliott,  151  N.  Car.  393,  31  L. 
R.  A.  (N.S.)   910,  66  S.  E.  451. 

Tennessee.  Grizzard  v.  Fite,  137 
Tenn.  103,  L.  R.  A.  1917D,  652,  191 
S.  W.  969.     See  also  §  359. 

3  United  States.  Moline  Plow  Co.  v. 
Carson,  72  Fed.  387,  18  C.  C.  A.  606. 

Arkansas.  Bank  v.  Frank,  63  Ark. 
16,  58  Am.  St.  Rep.  65,  37  S.  W.  400; 
Binghampton  Trust  Co.  v.  Auten,  68 
Ark.  299,  82  Am.  St.  Rep.  295,  57  S. 
W.  1105. 

Colorado.  Norris  v.  Hones  tone  Co., 
22  Colo.  162,  43  Pac.  1024. 

Connecticut.      Gustafson    v.    Ruste- 


meyer,  70  Conn.  125,  66  Am.  St.  Rep. 
92,  39  L.  R.  A.  644,  39  Atl.  104. 

Illinois.  Endsley  v.  Johns,  120  111. 
469,  60  Am.  Rep.  572,  12  N.  E.  247. 

Iowa.  Stanhope  v.  Sw afford,  80  la. 
45,  45  N.  W.  403. 

Massachusetts.  Sweet  v.  Kimball,  166 
Mass.  332,  55  Am.  St.  Rep.  406,  44  N. 
E.  243. 

Minnesota.  Hedin  v.  Minneapolis, 
etc.,  Institute,  62  Minn.  146,  54  Am. 
St.  Rep.  628,  35  L.  R.  A.  417,  64  N.  W. 
158. 

Nebraska.  Pollock  v.  Smith,  49  Neb. 
864,  69  N.  W.  312. 

New  Hampshire.  Pastore  v.  Priori, 
103  Atl.  977. 

New  York.  Yeomans  v.  Bell,  151  N. 
Y.  230,  45  N.  E.  562;  Pryor  v.  Foster, 
130  N.  Y.  171,  29  N.  E.  123. 

Oregon.  SfDtt  v.  Walton,  32  Or.  460, 
52  Pac.  180. 

Pennsylvania.  Hexter  v.  Bast,  125 
Pa.  St.  52,  11  Am.  St.  Rep.  874,  17  Atl. 
252. 

Tennessee.  Mining  Co.  v.  Mcllvein, 
97  Tenn.  225,  36  S.  W.  1094. 

Texas.  Ford  v.  Oliphant  (Tex.  Civ. 
App.),  32  S.  W.  437. 

Utah.  Le  Vine  v.  Whitehouse,  37 
Utah  260,  109  Pac.  2. 

Virginia.  Wilson  v.  Hundley,  96  Va. 
96,  70  Am.  St.  Rep.  837,  30  S.  E.  492. 

Washington.  Griffith  "v.  Strand,  19 
Wash.  686,  54  Pac.  613. 

Wisconsin.  Smeesters  v.  Schroeder, 
123  Wis.  116,  101  N.  W.  363. 

4  Arkansas.  Bank  v.  Frank,  63  A^k. 
16,  58  Am.  St.  Rep.  65,  37  S.  W.  400. 
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the  purchase  price  after  discovery,1  or  suing  on  the  contract  after 
discovery  of  the  fraud,8  or  bringing  an  action  to  recover  damages 
sustained  by  reason  of  such  fraud,7  or  encouraging  the  receiver  of 
the  fraudulent  purchaser  of  the  goods  to  sell  them,*  or  treating  the 
contract  as  rescinded,1  bars  the  other.  If  the  defrauded  party 
elects  to  avoid  a  contract  for  the  purchase  of  goods,  he  can  not 
recover  damages  for  the  breach  of  such  contract,  but  only  the  spe- 
cial damages  caused  by  such  fraudulent  representations  as  to  the 
quality  of  such  goods.10  The  fact  that  the  defrauded  party  proves 
his  claim  for  the  goods  sold  against  the-  purchaser's  estate  in  bank- 
ruptcy proceedings  does  not  prevent  him  from  bringing  action  sub- 
sequently against  the  vendor  to  recover  damages  for  fraudulent 
representations  as  to  his  financial  condition.11  A  suit  in  equity  for 
a  decree  of  rescission  is  a  bar  to  a  subsequent  action  at  law  for 
damages  for  breach  of  the  contract.12  If,  however,  after  rescission 
by  the  defrauded  party,  the  party  guilty  of  fraud  refuses  to  return 
the  property  received  by  him,  he  may  be  considered  as  having  con- 
verted  it  to  his  own  use  and  be  held  for  its  value.13  "Where  the 
fraud  is  committed  by  a  third  person,  rescission  does  not  bar  a 
right  of  action  if  the  defrauded  party  is  not  placed  in  statu  quo 
thereby.14  Commencing  an  action  for  deceit  does  not  waive  the 
right  to  rescind  in  equity.18    If  damages  are  sought  as  a  remedy 


Iowa.  Seeley  v.  Seeley-Howe-Le  Van 
Co.,  130  la.  626,  114  Am.  St.  Rep.  452, 
105  N.  W.  380. 

Nebraska.  Pollock  v.  Smith,  49  Neb. 
864,  69  N.  W.  312. 

New  York.  Yeomans  v.  Bell,  151  N. 
Y.  230,  45  N.  E.  552. 

Tennessee.  Mining  Co.  v.  Mcllvein, 
97  Tenn.  225,  36  S.  W.  1094. 

•  Arzuaga  v.  Gonzalez,  239  Fed.  60, 
L.  R.  A.  1917D,  697;  Bank  v.  Frank, 
63  Ark.  16,  58  Am.  St.  Rep.  65,  37  S. 
W,  400. 

•  Ay res  v.  Mitchell,  11  Mies.  (3  Sm. 
&  Mar.)  683;  Edwards  v.  Roberts,  15 
Miss.  (7  Sm.  &  Mar.)  544. 

7  Wheeler  v.  Dunn,  13  Colo.  428,  22 
Pac.  827. 

•  Seeley  v.  Seeley-Howe-Le  Van  Co., 
130  la.  626,  1>4  Am.  St.  Rep.  452,  105 
N.  W.  380. 


•  Cheney  v.  Dickinson,  172  Fed.  109, 
96  C.  C.  A.  314,  28  L.  R.  A.  (N.S.)  359; 
Westerfeld  v.  New  York  Life  Ins.  Co., 
129  Cal.  68,  58  Pac.  92,  61  Pac.  667; 
Whiteside  v.  Brawley,  152  Mass.  133,  24 
N.  E.  1088;  Smeesters  v.  Schroeder,  123 
Wis.  116,  101  N.  W.  363. 

10  American  Pure  Food  Co.  v.  Elliott, 
151  N.  Car.  393,  31  L.  R.  A.  (N.S.)  910, 
66  S.  E.  451. 

11  Talcott  v.  Friend,  179  Fed.  076,  103 
C.  C.  A.  80,  43  L.  R.  A.  (N.S.)  649. 

12Grizzard  v.  Fite,  137  Tenn.  103,  L. 
R.  A.  1917D,  652,  191  S.  W.  969. 

"Stewart  v.  Hollings worth,  129  Cal. 
177,  61  Pac.  936. 

14  Nash  v.  Trust  Co.,  163  Mass.  574, 
47  Am.  St.  Rep.  489,  28  L.  R.  A.  753, 
40  N.  E.  1039. 

ISLudington  v.  Patton,  111  Wis.  208, 
86  N.  W.  571. 
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for  fraud,  such  relief  can  not  be  had  in  equity  but  the  injured 
party  must  sue  at  law.16 

It  is  the  defrauded  party  and  not  the  party  making  the  false 
statements  that  has  this  right  of  election.17  Hence,  the  offer  of  the 
party  guilty  of  fraud  to  place  the  other  in  the  same  position  that 
he  would  have  had  if  the  representation  had  been  true  does  not  bar 
the  right  of  the  defrauded  party  to  rescind  and  recover  what  he 
has  parted  with,18  nor  does  the  offer  to  rescind  bar  him  from  re- 
taining the  property  conveyed  to  him  and  suing  in  damages.19  If 
before  rescission  the  defrauded  party  is  placed  in  the  condition  that 
he  would  have  been  in  had  the  representation  been  true,  no  dam- 
age exists  and  hence  there  is  no  fraud.20 

A  stranger  to  a  contract  can  not  set  up  fraud  in  the  inducement 
as  a  ground  for  avoiding  a  collateral  transaction.21 

Separate  fraudulent  purchases  give  rise  to  distinct  causes  of 
action ;  and  an  election  of  a  remedy  on  one  cause  of  action  does  not 
bar  the  election  o;£  a  different  remedy  on  another  cause.22  The  de- 
frauded party  can  not  treat  the  fraudulent  representations  as  terms 
of  the  contract.  They  are  merely  grounds  for  avoiding  liability 
thereunder.23  If  the  defrauded  party  does  not  elect  to  rescind  he 
may  be  held  liable  on  the  contract  subject  to  a  right  to  reduce  the 
amount  of  recovery  by  the  amount  of  damage  caused  him  by  the 
fraud.24  An  ineffectual  attempt  by  the  defrauded  party  to  assert  a 
remedy  to  which  he  is  not  entitled  is  not  an  election  either  to  affirm 
or  disaffirm  the  contract.21  If  the  owner  of  personal  property,  who 
has  been  induced  to  enter  into  a  contract  of  sale  by  fraud,  brings 


WCurriden  v.  Middleton,  232  U.  S. 
633,  58  L.  ed.  765. 

"  Gunther  v.  Ullrich,  82  Wis.  222,  33 
Am.  St.  Rep.  32,  52  N.  W.  88. 

WDelouche  v.  Ins.  Co.,  69  N.  H.  587, 
45  Atl.  414. 

M  Gunther  v.  Ullrich,  82  Wis.  222,  33 
Am.  St.  Rep.  32,  52  N.  W.  88. 

» Barber  v.  Kilbourn,  16  Wis.  485. 

21  Beauchamp  v.  Bertig,  00  Ark.  351, 
23  L.  R.  A.  (N.S.)  659,  119  S.  W.  75; 
Herndon  v.  Wakefield -Moore  Realty  Co., 
—  La.  — ,  79  So.  318. 

22Reid  v.  Ferris,  112  Mich.  693,  67 
Am.  St.  Rep.  437,  71  N.  W.  484.  (Hence 
replevin  may  be  brought  for  one  fraud 
and  trover  for  another.)  Lee  v.  Ken- 
dal], 56  Hun   (N.  Y.)  610. 


23Norris  v.  Honestone  Co.,  22  Colo. 
162,  43  Pac.  1024. 

"A  fraudulent  misrepresentation  al- 
though sufficient  to  sustain  an  action 
for  damages  can  not  be  converted  into 
a  contract  to  be  enforced  as  such.  Nei- 
ther will  it  furnish  the  measure  by 
which  a  written  contract  may  be  re- 
formed." Glass  v.  Hulbert,  102  Mass. 
24,  38,  3  Am.  Rep.  418. 

24  Upton  v.  Levy,  39  Neb.  331,  58  N. 
W.  95;  Rogers  v.  Baker,  66  N.  J.  L. 
56,  48  Atl.  1003;  May  v.  Loomis,  140 
N.  Car.  350,  52  S.  E.  728;  Linerode  v. 
Rasmussen,  63  O.  S.  545,  59  N.  E.  220. 

21  Henry  v.  Herrington,  193  N.  Y. 
218,  20  L.  R.  A.  (N.S.)  249,  86  N.  E. 
29. 
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an  action  against  the  purchaser  and  against  others  to  whom  he  has 
subsequently  sold  such  property  to  recover  damages  for  their  con- 
spiracy to  defraud  the  owner,  and  such  action  is  dismissed  upon 
the  pleadings,  such  action  is  not  a  bar  to  a  subsequent  action  by  the 
seller  against  the  purchaser  for  recovering  the  unpaid  portion  of 
the  purchase  price,  since  the  seller  had  no  right  to  elect  the  remedy 
which  he  sought  in  the  original  action.28 

§340.  Action  of  deceit.  The  action  of  deceit  lies  against  the 
person  who  makes  the  fraudulent  representations.1  This  action  is 
entirely  distinct  from  any  rights  connected  with  contract.  It  may 
be  brought  against  one  who  is  guilty  of  false  representations,  even 
if  he  is  not  a  party  to  the  contract ; 2  and  even  if  he  has  derived  no 
personal  benefit  from  making  such  representations.*  If  A  intro- 
duces X  to  B  as  Y,  the  owner  of  certain  realty,  and  B  is  thereby 
induced  to  lend  money  to  X  on  security  of  such  realty,  and  B  is 


2S  Henry  v.  Herrington,  193  N.  X 
218,  20  L.  R.  A.  (N.S.)  249,  86  N.  E. 
29. 

1  United  States.  Stewart  v.  Ranche 
Co.,  128  U.  S.  383,  32  L.  ed.  439;  Grand 
Rapids,  etc.,  Co.  v.  Lock  Co.,  45  Fed. 
671;  Wilson  v.  Higbee,  62  Fed.  723; 
Sigafus  v.  Porter,  84  Fed.  430,  28  C.  C. 
A.  443. 

Colorado.  Vivian  v.  Allen,  9  Colo. 
App.  147,  47  Pac.  844;  Oakes  v.  Miller, 
11  Colo.  App.  374,  55  Pac.  193. 

Florida.  West  Florida  Land  Co.  v. 
Studebaker,  37  Fla.  28,  19  So.  178. 

Illinois.  Antle  v.  Sexton,  137  111.  410, 
27  N.  E.  691  [affirming  32  111.  App. 
437];  Ogden  v.  Duffy,  59  111.  App.  120. 

Iowa.  Stanhope  v.  S  waff  or  d,  80  la. 
45,  45  N.  W.  403;  Hanson  v.  Kline,  136 
la.  101  Tsub  nomine,  Hansen  v.  Kline, 
113  N.  W.  504]  Skeels  v.  Porter,  165 
la.  255,  145  N.  W.  332. 

Kansas.  Davis  v.  Jenkins,  46  Kan. 
19,  26  Pac.  459;  Burnham  v.  Lutz,  8 
Kan.  App.  361,  55   Pac.  519. 

Kentucky.  Hughes  v.  Robertson,  17 
Ky.  (1  T.  B.  Mon.)  215,  15  Am.  Dec. 
104;  Exchange  Bank  v.  Gaitskill  (Ky.), 
37  S.  W.  160. 

Massachusetts.     Sweet    v.   Kimball, 


166  Mass.  332,  55  Am.  St.  Rep.  406, 
44  N.  E.  243. 

Minnesota.  Haven  v.  Neal,  43  Minn. 
315,  45  N.  W.  612. 

Missouri.  Cottrill  v.  Knim,  100  Mo. 
397,  18  Am.  St.  Rep.  549,  13  S.  W. 
753;  Hobbs  v.  Boatright,  195  Mo.  693, 
5  L.  R.  A.  (N.S.)  906,  93  S.  W.  934. 

New  York.  Schwenk  v.  Naylor,  102 
N.  Y.  683,  7  N.  E.  788. 

Pennsylvania.  Hexter  v.  Bast,  125 
Pa.  St.  52,  11  Am.  St.  Rep.  874,  17  Atl. 
252. 

Texas.  George  v.  Hesse,  100  Tex.  44, 
123  Am.  St.  Rep.  772,  8  L.  R.  A.  (N.S.) 
804,  93  S.  W.  107;  Cabaness  v.  Holland, 
19  Tex.  Civ.  App.  383,  47  S.  W.  379. 

Vermont.  Shanks  v  .Whitney,  6d  Vt. 
405,  29  Atl.  367. 

2  Lahay  v.  Bank,  15  Colo.  339,  22  Am. 
St.  Rep.  407,  25  Pac.  704;  Kuelling  v. 
Roderick  Lean  Mfg.  Co.,  183  N.  Y.  78, 
2  L.  R.  A.  (N.S.)  303,  75  N.  E.  1098; 
Hamilton-Brown  Shoe  Co.  v.  Sanger 
(Tex.  Civ.  App.),  23  S.  W.  525. 

3Hindraan  v.  Bank,  112  Fed.  931,  57 
L.  R.  A.  308,  50  C.  C.  A.  623;  Endsley 
v.  Johns,  120  111.  469,  479,  60  Am.  Rep. 
572,  12  N.  E.  247;  Cox  v.  Armstrong 
(Ky.),  20  S.  W.  290. 


543 


Fraud  in  the  Inducement 


§340 


unable  to  recover  such  money  from  X,  A  is  liable  to  B  in  tort,  if  A 
knew  of  such  fraud.4  If  A  as  B's  agent  makes  a  false  representa- 
tion to  C,  he  is  liable  personally,  though  since  he  acts  as  agent,  he 
is  not  liable  on  the  contract.*  It  lies  even  though  the  party  de- 
frauded has  not  fully  performed  the  contract,1  as  where  he  has  not 
paid  for  the  property  in  full.7  It  may  be  brought  though  the  prop- 
erty obtained  by  fraud  has  been  transferred  to  a  bona  fide  pur- 
chaser against  whom  no  action  can  lie.1  In  such  action  the  law 
endeavors  to  give  to  the  defrauded  party  the  damages  which  result 
directly  or  naturally  from  such  fraud.9  In  sales  made  by  fraud  on  the 
vendee,  the  damages  are  the  difference  between  the  property  as 
represented  and  as  it  actually  is ; 10  if  by  fraud  on  vendor,  the  dif- 


tRaser   v.  Moomaw,  78  Wash.   653, 

61  L.  R.  A.  (NJS.)   T07,  139  Pac.  622. 

•  Hedin  v.  Minneapolis,  etc.,  Institute, 

62  Minn.  146,  54  Am.  St.  Rep.  628,  35 
L.  R.  A.  417,  64  N.  W.  158;  Hamlin 
v.  Abell,   120  Mo.  188,  25  S.  W.  516. 

•  Weaver  v.  Shriver,  79  Md.  530,  30 
Atl.  189. 

7  West  Florida  Land  Co.  v.  Studc- 
baker,  37  Fla.  28,  19  So.  176. 

•  Valentine  v.  Richardt,  126  N.  Y.  272, 
27  N.  E.  255. 

•  United  States.  Smith  v.  Bolles,  132 
U.  S.  125,  33  L.  ed.  280. 

California.  Ahrens  v.  Adler,  33  Cal. 
608;  Edward  Barron  Estate  Co.  v. 
Woodruff  Co.,  163  Cal.  561,  42  L.  R. 
A.  (N.S.)   125,  126  Pac.  351. 

Colorado.  Lahay  v.  Bank,  15  Colo. 
339,  22  Am.  St.  Rep.  407,  25  Pac.  704. 

Iowa.  Stevens  v.  Bradley,  89  la.  174, 
56  N.  W.  429. 

Kentucky.  Exchange  Bank  v.  Gait- 
skill  (Ky.),  37  S.  W.  160. 

Massachusetts.  Allen  v.  Truesdell, 
135  Mass.  75;  Kerr  v.  Shurtleff,  218 
Mass.  167,  105  N.  E.  871;  Brocklehurst 
k  Potter  Co.  v.  Marsch,  225  Mass.  3, 
113  N.  E.  646. 

Oregon.  Robertson  v.  Frey,  72  Or. 
599,  144  Pac.  128. 

Tennessee.  Brown  v.  Woods,  43  Tenn. 
(3  Coldw.)  182. 


Texas.  Hamilton-Brown  Shoe  Co.  v. 
Sanger  (Tex.  Civ.  App.),  23  S.  W.  525. 

Wisconsin.  Gunther  v.  Ullrich,  82 
Wis.  222,  33  Am.  St.  Rep.  32,  52  N. 
W.  88;  Nelson  v.  Goddard,  162  Wis. 
06,  L55  N.  W.  943. 

10  United  States.  Cooper  v.  Schlesin- 
ger,  111  U.  S.  148,  28  L.  ed.  382;  Siga- 
fus  v.  Porter,  179  U.  S.  116,  45  L.  ed. 
113. 

Alabama.  Stewart  v.  Riley,  189  Ala. 
519,  66  So.  488. 

Illinois.  Antle  v.  Sexton,  137  111. 
410,  27  N.  E.  691  [affirming  32  111. 
App.  437]. 

Indiana.  Nysewander  v.  Low  man, 
124  Ind.  584,  24  N.  E.  355. 

Iowa.  Ross  v.  Bolte,  165  la.  499,  146 
N.  W.  31. 

Massachusetts.  Whiting  v.  Price,  172 
Mass.  240,  70  Am.  St.  Rep.  262,  51  N. 
E.  1084. 

Michigan.  Totten  v.  Burhans,  91 
Mich.  495,  51  N.  W.  1119;  Chapman  v. 
Bible,  171  Mich.  663,  43  L.  R.  A.  (N.S.) 
373,  137  N.  W.  533. 

Minnesota.  Stickney  v.  Jordan,  47 
Minn.  262,  49  N.  W.  980;  International 
Realty  &  Securities  Corp.  v.  Vander- 
poel,  127  Minn.  89,  148  N.  W.  895. 

New  York.  Haight  v.  Haight,  19  N. 
Y.  465;  Hubbel  v.  Meigs",  50  N.  Y.  480; 
Townsend  v.  Felthousen,  156  N.  Y.  618, 
51  N.  E.  279. 
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ference  between  the  real  value  and  the  price  paid.11  The  party 
defrauded  is  thus  given  the  full  benefit  of  his  contract,  and  is 
placed  as  nearly  as  possible  in  the  condition  in  which  he  would 
have  been  had  the  representations  been  true.  Since  this  action  is 
not  necessarily  connected  with  contract,  it  is  merely  referred  to  in 
this  connection,  to  illustrate  the  different  remedies  available  in  case 
of  fraud.  If  the  party  who  is  guilty  of  the  fraud  brings  an  action 
upon  the  contract  and  the  party  who  has  been  defrauded  does  not 
wish  to  avoid  the  contract,  the  defrauded  party  may  recoup  or 
counterclaim  damages  caused  by  such  fraud.12 


§341.  Effect  on  contract  of  fraud  in  the  inducement.  As  af- 
fecting the  validity  of  the  contract,  fraud  in  the  inducement  ren- 
ders the  contract  voidable,  not  void.1  Such  contract  may  be  avoided 


Ohio.  Linerode  v.  Rasmueseil,  63  O. 
8.  545,  59  N.  E.  220. 

Oklahoma.  Silverwood  v.  Carpenter 
(Okla.),  152  Pac.  381. 

Oregon.  Zobrist  v.  Estes,  65  Or.  573, 
133  Pac.  644. 

Pennsylvania.  Curtis  v.  Buzard,  254 
Pa.  St.  61,  98  Atl.  777. 

Washington.  Hunt  v.  Allison,  77 
Wash.  58,  137  Pac.  322;  Bunck  v.  Mc- 
Aulay,  84  Wash.  473,  147  Pac.  33. 

West  Virginia.  Aver  ill  v.  Boyer,  76 
W.  Va.  642,  87  S.  E.  259. 

Wisconsin.  Welch  v.  Dunning,  163 
Wis.  535,  15&  N.  W.  323. 

Contra,  that  the  measure  of  damages 
is  the  difference  between  the  value  of 
the  article  and  the  contract  price,  thus 
depriving  the  vendee  of  the  benefit  of 
his  bargain.  George  v.  Hesse,  100  Tex. 
44,  123  Am.  St.  Rep.  772,  8  L.  R.  A. 
(N.S.)  804,  93  S.  W.  107. 

11  Vivian  v.  Allen,  9  Colo.  App.  147, 
47  Pac.  844;  George  v.  Hesse,  100  Tex. 
44,  123  Am.  St.  Rep.  772,  8  L.  R.  A. 
(N.S.)  804,  93  S.  W.  107;  Potter  v. 
Lumber  Co.,  105  Wis.  25,  80  N.  W.  88, 
81  N.  W.  118. 

12  See  §  359. 

1  United  States.  Gillespie  v.  Piles, 
178  Fed.  886,  102  C.  C.  A.  120,  44  L. 
R.  A.  (N.S.)   1. 


California.  Davis  v.  Bulter,  154  CaL 
623,  98  Pac.   1047. 

Colorado.  Zang  v.  Adams,  23  Colo. 
408,  58  Am.  St.  Rep.  249,  48  Pac.  509. 

Idaho.  Breshears  v.  Callender,  23 
Idaho  348,  131  Pac.  15. 

Illinois.  Union,  etc.,  Co.  v.  Mallory, 
157  111.  554,  48  Am.  St.  Rep.  341,  41 
N.  E.  888. 

Indiana.  South  Bend  &  Mishawaka 
Gas  Co.  v.  Jensen,  182  Ind.  557,  105  N*. 
E.  774. 

Iowa.  Kearney,  etc.,  Co.  v.  Ry  Co., 
97  la.  719,  59  Am.  St.  Rep.  434,  66  N. 
W.  1059;  Richards  v.  School  Township, 
132  la.  612,  109  N.  W.  1093;  Blake  ▼. 
Osmundson,  178  la.  121,  159  N.  W.  766. 

Kentucky.  Smith  v.  Hornback,  14 
Ky.  (4  Litt.)   232,  14  Am.  Dec.  122. 

Missouri.  Och  v.  Ry.,  130  Mo.  27, 
36  L.  R.  A.  442,  31  S.  W.  962. 

Nebraska.  Linton  v.  Sheldon,  98 
Neb.  834,  154  N.  W.  724. 

New  Jersey.  Elmer  v.  Loper,  66  N. 
J.  L.  50,  48  Atl.  550. 

New  York.  Butler  v.  Prentiss.  158 
N.  Y.  49,  52  N.  E.  652;  Smith  v.  Ryan, 
191  N.  Y.  452,  123  Am.  St.  Rep.  609, 
84  N.  E.  402. 

Oklahoma.  Wingate  v.  Render,  — 
Okla.  — ,  160  Pac. 614. 
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by  the  defrauded  party  if  lie  so  wishes,2  but  until  it  is  avoided  it  is 
binding,3  and  it  may  be  ratified.4 

It  has  been  said  in  some  jurisdictions  that  a  contract  induced  by 
fraud  is  "of  no  more  binding  efficacy  *  *  *  than  if  it  had  no 
existence  or  were  a  piece  of  waste  paper,"5  which  was  a  case  of 
fraud  as  to  the  contents  of  a  written  instrument,  or  "mere  paper 
and  ink,  without  the  slightest  substance  of  legal  efficacy. M  6  If  the 
courts  were  not  discussing  fraud  as  to  the  contents  of  the  instru- 
ment, the  language  which  is  used  must  probably  not  be  taken  liter- 
ally. A  contract  of  employment  obtained  by  fraudulent  represen- 
tation as  to  the  age  of  a  minor  employe  has  been  treated  as  a 
nullity,  and  the  minor  has  been  held  to  be  a  mere  trespasser,  for 
the  purpose  of  relieving  the  employer  from  liability  for  negligence.7 

In  some  cases  a  contract  procured  by  fraud  upon  a  public  cor- 
poration is  said  to  be  void  and  not  voidable.  Thus  where  A,  an 
agent  of  a  corporation  selling  maps,  promised  to  pay  B,  a  member 
of  a  board  of  education,  a  sum  of  money  to  compensate  him  for 
time  lost  by  him  in  attending  a  board  meeting,  and  at  such  meet- 
ing maps  were  purchased  from  such  corporation,  B's  vote  being 


Texas.  Perry  v.  Bassett,  16  Tex.  Civ. 
App.  2g8,  41  S.  W.  523. 

West  Virginia.  Coffman  v.  Viquesney, 
76  W.  Va.  84,  84  S.  E.  1069. 

Wisconsin.  Clothing  Co.  v.  Hulbert, 
98  Wis.  183,  73  N.  W.  784. 

2  United  States.  In  re  Hunter-Rand 
Co.,  241   Fed.   175. 

Iowa.  McCord  v.  Mitchell,  —  la.  — , 
165  N.  W.  453;  Dilenbeck  v.  Davis, 
172  N.  W.  184. 

Massachusetts.  Scott  v.  Bevilacqua, 
226  Mass.  554,  116  N.  E.  663. 

New  Mexico.  Morstad  v.  Atchison, 
Topeka  &  Santa  Fe  Ry.  Co.,  —  N.  M. 
— ,  170  Pac.  886. 

New  York.  Ettlinger  v.  National 
Surety  Co.,  221  N.  Y.  467, 117  N.  E.  945. 

North  Carolina.  Wilson  v.  Lewi?,  170 
N.  Car.  47,  86  S.  E.  804. 

North  Dakota.  Gil  more  v.  Western 
Electric  Co.,  172  N.  W.  111. 

Oregon.       Multnomah     County      v. 


Standard  American  Dredging  Co.,  — 
Or.  — ,  180  Pac.  508. 

Utah.  Swanson  v.  Sims,  —  Utah  — , 
170  Pac.  774. 

3Lowery  v.  Mutual  Loan  Society,  — 
Ala.  — ,  79  So.  389;  Jones  v.  Rhoades, 
167  la.  562,  149  N.  W.  637;  Gross  v. 
Bibo,  19  N.  M.  495,  145  Pac.  480. 

4  See  §§  354  et  seq. 

8  J.  A.  Fay  &  Egan  Co.  v.  Independent 
Lumber  Co.,  178  Ala.  166,  59  So.  470 
[citing  Burroughs  v.  Pacific  Guano  Co., 
81  Ala.  255,  1  So.  212]. 

•  Williams  v.  Moore-Gaunt  Co.,  3  Ga. 
App.  756,  60  S.  E.  372  [citing,  among 
other  cases,  Barrie  v.  Miller,  104  Ga. 
312,  69  Am.  St.  Rep.  171,  30  S.  E.  840; 
and  McCrary  v.  Pritchard,  119  Ga.  876, 
47  S.  E.  341]. 

7  Norfolk  &  Western  Ry.  Co.  v.  Bon- 
durant,  107  Va.  515,  122  Am.  St.  Rep. 
867,  15  L.  R.  A.  (N.S.)  443,  59  S.  E. 
1091. 
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necessary  to  carry  such  resolution,  the  contract  of  purchase  was 
held  "void,"  even  though  no  intention  on  A's  part  existed  to  influ- 
ence B's  action.8  In  cases  of  this  sort,  however,  the  contract  is 
void  because  the  public  officers  are  incompetent  to  act.  Fraud  is 
material  only  as  creating  such  incompetency. 

It  is  probably  proper  to  say  that  there  is  no  "valid* '  contract 
until  ratification,  since  a  contract  induced  by  fraud  may  be  avoided 
until  the  right  to  avoid  is  barred  by  ratification  or  by  lapse  of  time.1 

§342.  Informal  rescission  at  law— Recovery  of  value  of  per- 
formance. If  a  simple  contract  has  been  performed  in  whole  or  in 
part,  the  defrauded  party  may  rescind  informally  and  sue  to  recover 
what  he  has  parted  with  under  the  contract  or  the  value  thereof.1 
Where  fraud  induces  a  sale  on  credit,  the  defrauded  party  may  sue  at 
once  for  the  price,2  or  he  may  replevin  the  goods,3  or  he  may  recover 


•  Honaker  v.  Board  of  Education,  42 
W.  Va.  170,  57  Am.  St.  Rep.  847,  32 
L.  R.  A.  413,  24  S.  E.  544. 

•  Sell  v.  Mississippi  River  Logging 
Co.,  88  Wis.  581,  60  N.  W.  1065;  Mult- 
nomah County  y.  Standard  American 
Dredging  Co.  (Or.),  180  Pac.  508. 

1  United  States.  Mather  v.  Barnes, 
146  Fed.  1000. 

Alabama.  King  v.  White,  119  Ala. 
429,  24  So.  710;  Hafer  v.  Cole,  176 
Ala.  242,  57  So.  757;  Lowery  v.  Mutual 
Loan  Soc.,  —  Ala.  — ,  79  So.  389 
<  obiter). 

Florida.  Kitchen  v.  Long,  67  Fla. 
72,  L.  R.  A.  1917C,  617,  64  So.  429. 

Indiana.  Weil  v.  Stone,  33  Ind.  App. 
112,  104  Am.  St.  Rep.  243,  69  N.  E.  698. 

Kansas.  Murray  v.  Davies,  77  Kan. 
767,  94  Pac.  283. 

Maine.  Bither  v.  Packard,  115  Me. 
306,  98  Atl.  929;  Prest  v.  Farmington, 
104  Atl.  521  (obiter). 

Massachusetts.  Roberts  v.  French, 
153  Mass.  60,  25  Am.  St.  Rep.  611,  26 
N.  E.  416. 

Michigan.  Coon  v.  Anderson,  101 
Mich.  295,  59  N.  W.  607;  Billig  v. 
Goodrich,  165  N.  W.  647. 

Minnesota.  Corse  v.  Minnesota  Grain 
Co.,  94  Minn.  331,  102  N.  W.  728. 


Nebraska.  Martin  v.  Hutton,  90  Neb. 
34,  36  L.  R.  A.  (NjS.)  602,  132  N.  W. 
727;  Hellebust  v.  Bonde,  —  N.  D.  — , 
172  N.  W.  812. 

South  Dakota.  Taylor  v.  Bank,  9  S. 
D.  572,  70  N.  W.  834. 

Wisconsin.  Mayhew  v.  Mather,  82 
Wis.  355,  52  N.  W.  436.  See  ^§  1510 
et  seq. 

The  Quasi-Contractual  Remedy  in 
Cases  of  Express  Contract  Induced  by 
Fraud,  28  Yale  Law  Journal,  255. 

2  Murray  v.  Davies,  77  Kan.  767,  94 
Pac.  283;  Jaffrey  v.  Wolf,  4  Okla.  303, 
47  Pac.  496. 

» Illinois.  Farwell  v.  Hanchett,  120 
111.  573,  11  N.  E.  875. 

Indiana.  Brower  v.  Goodyer,  88  Ind. 
572. 

Kentucky.  Tennent  Shoe  Co.  v.  Sto- 
vall  (Ky.),  78  S.  W.  417. 

Missouri.  Goebel  v.  Troll,  71  Mo. 
App.  123. 

North  Dakota.  Ditton  v.  Purcell,  21 
N.  D.  648,  36  L.  R.  A.  (N.S.)  149,  132 
N.  W.  347. 

Ohio.  Wilmot  v.  Lyon,  49  O.  S.  296; 
34  N.  E.  720. 

Pennsylvania.  Cincinnati  Cooperage 
Co.  v.  Gaul,  170  Pa.  St.  545,  32  AtL 
1093. 
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such  goods  in  a  proceeding  in  equity  to  settle  the  estate  of  the  pur- 
chaser who  has  died  insolvent.4  If  the  fraudulent  purchaser  has  sold 
the  goods  to  one  who  is  not  an  innocent  purchaser,  the  original 
seller  may  recover  the  goods  or  their  proceeds  from  such  pur- 
chaser.1 If  the  purchaser  attempts  to  recover  the  goods  from  the' 
second  purchaser,  the  second  purchaser  must  show  that  he  bought 
such  goods  for  a  valuable  consideration;  and  if  he  makes  such 
showing,  the  original  seller  must  then  show  that  such  purchaser 
bought  with  notice  of  the  fraud.8  If  services  have  been  rendered 
under  a  special  contract  induced  by  fraud,  the  defrauded  party 
may  sue  for  the  reasonable  value  of  such  services,  less  what  he  has 
received  under  the  contract.  He  is  not  obliged  to  restore  what  he 
has  received  and  sue  for  the  entire  amount  due  as  reasonable  com- 
pensation.7   An  action  of  this  sort  is  in  quasi-contract.8 

§  343.  Defense  to  executory  contract.  If  a  simple  contract  is 
executory  as  to  the  liability  of  the  defrauded  party,  he  may  avoid 
liability  thereunder,  and  interpose  the  defense  of  fraud  in  an  action 
brought  against  him  on  the  contract  at  law.1 

Fraud  as  to  a  material  but  collateral  matter  is  a  defense  in 
equity  as  against  an  attempt  to  enforce  such  contract  on  behalf  of 
the  party  who  is  guilty  of  such  fraud.  The  most  frequent  applica- 
tion of  this  principle  is  found  in  cases  in  which  fraud  as  to  a  mate- 
rial though  collateral  matter  is  held  to  be  sufficient  to  prevent  the 
specific  performance  of  the  contract  at  the  instance  of  the  party 


4  Richardson  v.  Vick,  125  Tenn.  532, 
145  S.  W.  174. 

SPelham  v.  Chattahoochee  Grocery 
Co.,  146  Ala.  216,  8  L.  R.  A.  (N.S.") 
448,  41  So.  12. 

iPelham  v.  Chattahoochee  Grocery 
Co.,  146  Ala.  216,  8  L.  R.  A.  (N.S.)  448, 
41  So.  12. 

7  Mead  v.  Welch,  67  N.  H.  341,  39 
Atl:  970. 

t  See  ch.  XLTV. 

1  United  States.  Harriman  National 
Bank  v.  Seldom  ridge,  249  U.  S.'l,  63 
L.  ed.  — ;  Hickman  v.  Sawyer,  216 
Fed.  281;  Whitoomb  v.  Shultz,  223 
Fed.  268,  138  C.  C.  A.  510  [certiorari 
refused,  Whitcomb  v.  Shultz,  238  U.  S. 
632];  I>uPont  v.  Gardiner,  238  Fed. 
755,  151  C.  C.  A.  605. 


Alabama.  Dean  v.  Brown,  —  Ala. 
— ,  78  So.  966. 

Colorado.  Zang  v.  Adams,  23  Colo. 
408,  58  Am.  St.  Rep.  249,  48  Pac.  509. 

Georgia.  House  v.  Martin,  125  Ga. 
642,  54  S.  E.  735. 

Illinois.  Mexican  Amole  Soap  Co.  v. 
Clarke,  72  111.  App.  655. 

Iowa.  Martin  v.  Davis,  96  la.  718, 
65  N.  W.  101;  Welch  v.  Ins.  Co.,  108 
la.  224,  50  L.  R.  A.  774,  78  N.  W.  853. 

Kentucky.  National  Protective  Legion 
v.  Allphin,  141  Ky.  777,  133  S.  W.  788. 

Maine.  Marston  v.  Ins.  Co.,  89  Me. 
266,  56  Am.  St.  Rep.  412,  36  Atl.  389. 

Maryland.  German  Union  Fire  Ins. 
Co.  v.  Cohen,  114  Md.  130,  78  Atl.  911. 

Massachusetts.  Milliken  v.  Thorndike 
103  Mass.  382;  Reagan  v.  Union  Mutual 
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who  is  guilty  of  fraud,  or  to  prevent  him  from  enforcing  it  by  in- 
junction.2 This  is,  in  one  sense,  informal  rescission,  since  no  decree 
in  equity  is  necessary.  It  differs,  however,  from  what  is  sometimes 
termed  informal  rescission  in  that  the  injured  party  is  not  seeking 
to  recover  what  he  has  parted  with  under  the  contract,  but  is 
seeking  to  avoid  further  liability  thereunder. 

A  credit  upon  the  books  of  the  defrauded  party  may  be  can- 
celled by  him,  on  learning  of  the  fraud,  without  resorting  to  a  pro- 
ceeding in  equity.3 

§344.  Compromise  or  release  obtained  by  fraud.  A  compro- 
mise may  be  avoided  for  fraud.1  If  a  contract  of  compromise  is  not 
under  seal,  it  may  be  avoided  at  law  for  fraud  in  the  inducement 


Life  Ins.  Co.,  189  Mass.  655,  2  L.  R.  A. 
(N.S.)  821,  76  N.  E.  217. 

Minnesota.  Loveridge  v.  Coles,  72 
Minn.  57,  74  N.  W.  1109;  Corse  v. 
Minnesota  Grain  Co.,  94  Minn.  331,  102 
N.  W.  728  (obiter) ;  Gibson  v.  Nelson, 
111  Minn.  183  [sub  nomine,  Nelson  v. 
Nelson,  126  N.  W.  731];  Wagner  v. 
Magee,  130  Minn.  162,  153  N.  W.  313. 

Missouri.  Cecil  v.  Spurger,  32  Mo. 
462,  82  Am.  Dec.  140. 

Nebraska.  Linton  v.  Sheldon,  98  Neb. 
834,  154  N.  W.  724. 

North  Carolina.  J.  I.  Case  Thresh- 
ing Machine  Co.  v.  Feezor,  152  N.  Car. 
516,  67  S.  E.  1004. 

Oregon.  Olston  v.  Oregon  Water  Power 
&  Ry.  Co.,  52  Or.  343,  96  Pac.  1095 
[denying  rehearing,  97  Pac.  538]. 

Virginia.  Jordan  v.  Annex  Corpora- 
tion, 109  Va.  625,  64  S.  E.  1050. 

West  Virginia.  Sams  v.  Barnes,  74 
W.  Va.  420,  82  S.  E.  124. 

See  on  this  question,  Fraud  as  a 
Defense  at  Law  in  the  Federal  Courts, 
by  Edwin  H.  Abbot,  Jr.,  15  Columbia 
Law  Review  489;  Proof  of  Fraud  Under 
Denial,  by  Alfred  F.  Sears,  Jr.,  31 
American  Law  Review,  865 ;  Setting  Up 
Fraud  and  Illegality  Under  the  General 
Denial,  by  Seymour  D.  Thompson,  31 
American  Law  Review,  535. 


2  Iowa.  Schneider  v.  Schneider,  125 
la.  1,  98  N.  W.  159. 

Kentucky.  Wolford  v.  Steele  (Ky.), 
87  S.  W.  1071  [denying,  Wolford  v. 
Steele   (Ky.),  84  S.  W.  327]. 

Massachusetts.  Chute  v.  Quincy,  156 
Mass.  189,  30  N.  E.  550. 

North  Dakota.  Bennett  v.  Glaapell, 
15  N.  D.  239,  107  N.  W.  45. 

Pennsylvania.  Brown  v.  Pitcairn,  148 
Pa.  St.  387,  33  Am.  St.  Rep.  834,  24 
Atl.  52.  . 

Utah.  LeVine  y.  Whitehouse,  37 
Utah  260,  109  Pac.  2;  Swanson  v.  Sims, 
—  Utah  — ,  170  Pac.  774. 

Virginia.  Ratliff  v.  Vandikes,  89  Va. 
307,  15  S.  E.  864. 

West  Virginia.  Cleavenger  v.  Sturm, 
59  W.  Va.  658,  53  S.  E.  593. 

SHarriman  National  Bank  v.  Sel- 
dom ridge,  249  U.  S.  1,  63  L.  ed.  — . 

1  New  Mexico.  Morstad  v.  Atchison, 
Topeka  &  Santa  Fe  Ry.  Co.,  —  N.  M. 
— ,  170  Pac.  886. 

North  Dakota.  Clark  v.  Northern 
Pac.  Ry.  Co.,  36  N.  D.  503,  162  N.  W. 
406;  Gilmore  v.  Western  Electric  Co., 
172  N.  W.  111. 

Oklahoma.  Chicago,  Rock  Island  & 
Pacific  Ry.  Co.  v.  Johnson,  —  Okla.  — , 
175  Pac.  494;  Chicago,  Rock  Island  & 
Pacific  Ry.  Co.  v.  Burke,  —  Okla.  — > 
175  Pac.  547. 
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without  resorting  to  equity  for  rescission,  and  an  action  may  be 
brought  at  law  on  the  original  cause  of  action.2  A  formal  decree 
of  rescission  is  not  necessary.8  If  an  unsealed  release  was  obtained 
from  A  by  fraud,  it  was  held  that  he  need  not  sue  in  equity  to 
avoid  it,  but  must  offer  to  return  the  value  received  therefor  and 
in  his  suit  on  the  original  claim  he  may  have  the  release  declared 
void  if  the  defendant  seeks  to  use  such  release  as  a  defense.4  In 
some  jurisdictions  the  principles  which  the  common  law  applied  to 
the  release  under  seal,1  have,  however,  been  applied  to  a  release  not 
under  seal ;  and  it  has  been  said  that  if  the  party  who  signed  such 
release  knows  its  contents,  and  is  induced  to  sign  it  by  fraud  as  to 
some  collateral  matter,  he  can  not  avoid  such  release  informally 
and  sue  at  law  to  recover  damages  upon  his  original  cause  of 
action ;  but  that  he  must  have  such  release  set  aside  in  equity.6 

While  a  foreign  corporation  which  is  engaged  in  interstate  com- 
merce is  not  subject  to  provisions  which  render  invalid  contracts 
of  a  foreign  corporation  which  has  not  complied  with  the  statutes 
on  the  subject  of  the  admission  of  a  foreign  corporation  to  do  busi- 
ness, a  contract  of  such  a  corporation  is  subject  to  the  ordinary 
rules  of  fraud,  and  the  defense  of  fraud  may  be  interposed  in  an 
action  by  such  corporation.7 


Rhode  Island.  Anthony  v.  Boyd,  15 
R.  I.  495,  8  Atl.  701,  10  Atl.  657. 

South  Carolina.  Floyd  v.  New  York 
Life  Ins.  Co.,  — S.  Car.  — ,  96  S.  E.  912. 

2  Indiana.  McLean  v.  Assurance  So- 
ciety, 100  Ind.  127,  50  Am.  Rep.  779; 
Michigan  Mutual  Life  Ins.  Co.  v. 
Naugle,  130  Ind.  79,  29  N.  E.  393. 

Iowa.  Rauen  v.  Prudential  Ins.  Co., 
129  la.  725,  106  N.  W.  198. 

Oklahoma.  Chicago,  Rock  Island  & 
Pacific  Ry.  Co.  v.  Burke,  —  Okla.  — , 
175  Pac.  547. 

Pennsylvania.  Hogarth  v.  Grundy, 
256  Pa.  St.  451,  100  Atl.  1001. 

South  Carolina.  Floyd  v.  New  York 
Life  Ins.  Co.,  —  S.  Car.  — ,  96  S.  E. 
912. 

•  Wilder  v.  Beede,  119  Cal.  646,  51 
Pac.  1083;  Bjorklund  v.  Seattle  Electric 
Co.,  35  Wash.  439,  77  Pac.  727;  Norvell 
v.  Kanawha  &  M.  Ry.  Co.,  67  W.  Va. 
467,  68  6.  E.  288. 


4  Illinois.  Woodbury  v.  United  States 
Casualty  Co.,  284  III.  227,  120  N.  E.  8. 

Iowa.  McCord  v.  Mitchell,  —  la.  — , 
165  N.  W.  453. 

Missouri.  Och  v.  Ry.  Co.,  130  Mo.  27, 
36  L.  R.  A.  442,  31  S.  W.  962. 

New  Jersey.  Elmer  v.  Loper,  66  N. 
J.  L.  50,  48  Atl.  550. 

North  Dakota.  Clark  v.  Northern 
Pac.  Ry.  Co.,  36  N.  D.  503,  162  N.  W. 
406. 

Pennsylvania.  Hogarth  v.  Grundy, 
256  Pa.  St.  451,  100  Atl.  1001. 

5  See  §  346. 

•  Perry  v.  0*Neil,  78  O.  S.  200,  85 
N.  E.  41.  (The  cases  cited  in  this  case 
are  cases  of  sealed  releases.  Many  of 
them  are  Illinois  cases,  and  in  Illinois 
an  unsealed  release  may  be  avoided  in- 
formally at  law.  Woodbury  v.  United 
States  Casualty  Co.,  284  111.  227,  120 
N.  E.  8.) 

THamley  v.  Till,  162  Wis.  533,  156 
N.  W.  968. 
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§345.  Formal  rescission  in  equity.  Formal  decrees  of  rescis- 
sion and  cancellation  may  be  obtained  in  equity  in  cases  where  no 
plain,  adequate  and  complete  relief  can  be  had  at  law.1  While  the 
courts  agree  in  this  abstract  statement  of  principle,  a  number  of 
difficult  questions  arise  in  its  application.  On  the  one  hand,  tne 
party  who  has  been  defrauded  may  seek  cancellation  in  equity,  and 
the  question  will  be  presented  whether  the  right  to  interpose  the 
defense  of  fraud  in  an  action  at  law  is  a  clear,  adequate  and  com- 
plete remedy  which  will  .prevent  him  from  obtaining  such  relief  in 
equity.  On  the  other  hand,  the  party  who  has  been  defrauded  may 
attempt  to  avoid  such  transaction  at  law  without  obtaining  a  de- 
cree of  cancellation  in  equity,  and  the  question  will  be  presented 
whether  the  transaction  is  one  which  can  be  avoided  for  fraud 
informally,  or  whether  a  formal  decree  in  equity  is  necessary. 
While  the  existence  of  this  power  is  undoubted,  it  is  said  to  be  an 
exercise  of  an  extraordinary  power,  which  must  be  used  with  care 
and  discretion.2 

§346.  Rescission  of  contract  under  seal  for  fraud  in  the  in- 
ducement— Common  law  and  equity.  A  contract  under  seal  was 
enforceable  at  common  law  by  reason  of  the  form  of  the  transaction 
without  any  regard  to  the  consideration  therefor  or  to  the  induce- 
ment under  which  the  obligor  entered  into  the  transaction.1    If  the 


1  United  States.  Veazie  v.  Williams, 
49  U.  S.  (8  How.)  134,  12  L.  ed.  1018; 
Blackburn  v.  Wooding,  56  Fed.  545,  6 
C.  C.  A.  6. 

Alabama.  Merritt  v.  Ehrman,  116 
Ala.  278,  22  So.  514;  Graybill  v. 
Drennen,  150  Ala.  227,  43  So.  568. 

Michigan.  Sherman  v.  Stove  Co.,  85 
Mich.  169,  48  N.  W.  537. 

Missouri.  Ramsey  v.  Mfg.  Co.,  116 
Mo.  313,  22  S.  W.  719. 

Montana.  Buhler  v.  Loftus,  53  Mont. 
546,  165  Pac.  601. 

New  Jersey.  Hubbard  v.  Inter- 
national Mercantile  Agency,  68  N.  J. 
Kq.  434,  59  Atl.  24. 

New  York.  Harlow  v.  La  Brum,  151 
N.  Y.  278,  45  N.  E.  859;  Orthey  v. 
Bowden,  —  N.  Y.  —,  123  N.  E.  487 
^fraud  in  obtaining  assignment  set  up 
by  assignor  of  mortgage  in  foreclosure 
suit  brought  by  assignee). 

Ohio.  Yeoman  v.  Lasley,  40  O.  S.  190. 


Oregon.  Hall  v.  Catherine  Creek  De- 
velop. Co.,  78  Or.  585,  L.  R.  A.  1916C, 
996,  153  Pac.  97. 

Pennsylvania.  Sutton  v.  Morgan.  158 
Pa.  St.  204,  38  Am.  St.  Rep.  841,  27  Atl. 
894. 

Tennessee.  Woods  v.  North,  25  Tenn. 
(6  Humph.)  309,  44  Am.  Dec.  312. 

Washington.  Kohl  v.  Taylor,  62 
Wash.  678,  35  L.  R.  A.  (N.S.)  174,  114 
Pac.  874. 

West  Virginia.  Crislip  v.  Cain,  19  W. 
Va.  438;  French  v.  McMillion,  79  W.  Va. 
639,  L.  R.  A.  1917D,  228,  91  S.  E.  538. 

2  Virginia  Iron,  Coal  &  Coke  Co.  v. 
Crigger,  K9  Ky.  748,  201  S.  W.  298; 
Buhler  v.  Loftus,  53  Mont.  546,  165  Pac. 
601. 

t  Jackson  v.  Security  Mutual  Life 
Ins.  Co.,  233  HI.  161,  84  N.  E.  198 
[affirming,  Jackson  v.  Security  Mutual 
Life  Ins.  Co.,  135  HI.  App.  66]. 
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obligor  knew  the  nature  and  contents  of  the  instrument  which  he 
was  executing,  the  fact  that  he  was  induced  to  execute  such  instru- 
ment by  fraud  as  to  some  collateral  matter,  such  as  a  quality  or 
characteristic  of  such  matter,  was  not  a  defense  at  law.2  If  the 
obligor  wishes  to  set  such  transaction  aside  his  remedy  is  in  equity.8 
A  conveyance  under  seal  of  a  share  in  an  estate,4  may  be  canceled 
in  equity. 

An  attempt  has  been  made  to  suggest  as  a  rational,  rather  than 
an  historical,  reason  for  this  rule,  that  equity  can  adjust  the  rights 
of  the  parties  in  one  suit;  whereas,  by  reason  of  the  rigidity  and 
inflexibility  of  the  judgment  at  latf,  only  the  validity  of  the  instru- 
ment can  be  determined,  leaving  all  rights  of  the  parties  arising 
out  of  the  transaction  for  further  litigation.5  As  far  as  it  concerns 
transactions  which  have  been  performed  in  part  or  in  whole,  this 
is  a  good  rational  justification  for  an  historical  rule,  but  the  rule 
itself  is  not  limited  to  cases  in  which  there  has  been  performance. 
It  applies  with  equal  force  to  cases  in  which  the  transaction  is 
executory  on  both  sides,  and  even  in  such  cases  it  forbids  fraud  as 
a  defense. 


2  England.  Mason  v.  Ditchbourne,  1 
Moody  &  Rob.  460;  Wright  v.  Camp- 
bell, 2  F.  &  F.  393.  . 

United  States.  Hartshorn  v.  Day,  60 
U.  S.  (19  How.)  211,  15  L.  ed.  605; 
George  v.  Tate,  102  U.  S.  564,  26  L.  ed. 
232;  Hogg  v.  Maxwell,  218  Fed.  356, 
134  C.  C.  A.  164;  Whitcomb  v.  Shultz, 
223  Fed.  268,  138  C.  C.  A.  510. 

Alabama.  Halley  v.  Younge,  27  Ala. 
203. 

Illinois.  Gage  v.  Lewis,  68  111.  604; 
Robinson  v.  Sharp,  201  111.  86,  66  N. 
E.  299;  Hartley  v.  Chicago  &  A.  R.  Co., 
214  111.  78,  73  N.  E.  398;  Jackson  v. 
Ins.  Co.,  233  111.  161,  84  N.  E.  198; 
Babcock  v.  Farwell,  245  111.  14,  91  Nv 
E.  683;  Woodbury  v.  United  States 
Casualty  Co.,  284  111.  227,  120  N.  E.  8. 

Kentucky.  Scott  v.  Perrin.  7  Ky. 
(4  Bibb.)  360. 

Missouri.  Burrows  t.  Alter,  7  Mo. 
424. 

New  Hampshire.  Mclsaac  v.  Mc- 
Murray,  77  N.  H.  466,  L.  R.  A.  1916B, 
769,  93  Atl.  115. 

New  York.  Dorr  v.  Munsell,  13 
Johns.  (N.  Y.)  430. 


Oregon.     Interior  Warehouse  Co.  *. 
Dunn,  80  Or.  528,  157  Pac.  806. 

Virginia.    Wyche  v.  Macklin,  23  Va. 
(2  Rand.)  426. 

3Savill  v.  Wolfall,  Choyce  Cas.  Ch. 
174,  166  (reprint);  Lovell  v.  Hicks,  2 
Y.  &  C.  Ex  46;  Hartshorn  v  Day,  60 
U.  S.  (10  How.)  211,  15  L.  ed.  605; 
George  v.  Tate,  102  U.  S.  564,  26  L.  ed. 
232;  Papke  v.  G.  H.  Hammond  Co.,  192 
111.  631,  61  N.  E.  910;  Chicago  City  Ry. 
Co.  v.  Uhter,  212  111.  174,  72  N.  E.  195; 
Hartley  v.  Chicago  &  A.  R.  Co.,  214 
111.  78,  73  N.  E.  398;  Jackson  v.  Se- 
curity Mutual  Life  Ins.  Co.,  233  111.  161, 
84  N.  E.  198  [affirming,  Jackson  v. 
Security  Mutual  Life  Ins.  Co.,  135  111. 
App.  86];  Babcock  v.  Farwell,  245  111. 
14.  91  N.  E.  683;  Woodbury  v.  United 
States  Casualty  Co.,  284  111.  227,  120 
N.  E.  8;  Interior  Warehouse  Co.  v. 
Dunn,  80  Or.  528,  1.37  Pac.  806. 

4  Copley  v.  Hyland,  46  Minn.  205,  48 
N.  W.  777. 

•  "The  general  rule  is,  that  in  an 
action  upon  a  sealed  instrument  in  a 
court  of  law,  failure  of  consideration, 
or  fraud  in  the  consideration,  for  the 
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At  common  law  the  term  "release"  imported  an  instrument 
under  seal,1  and  such  a  sealed  release  could  not  be  set  aside  at  law 
for  a  fraudulent  representation  as  to  a  collateral  matter.7 

In  some  states,  however,  fraud  was  recognized  as  a  defense  to  a 
sealed  instrument  at  law  without  the  aid  of  a  statute.1  These  were, 
as  a  rule,  states  in  which  there  were  no  courts  administering  equitj 
as  such,  or  in  which  the  powers  of  equity  were  very  much  re- 
stricted, and  in  which  the  common-law  courts,  confronted  with  the 
alternative  of  holding  that  no  relief  of  any  sort  could  be  given  for 
fraud  if  the  instrument  were  under  seal,  or  of  holding  that  relief 
could  be  given  at  law,  chose  the  latter.  The  result,  sometimes,  was 
that,  as  equity  courts  arose  in  these  states,  they  felt  obliged  to  hold 
that  they  could  give  no  relief  against  fraud  in  the  inducement  in 
transactions  under  seal,  since  there  was  already  a  clear,  adequate 
and  complete  remedy  at  law.9 

§347.  Rescission  of  contract  under  seal  for  fraud  in  the  in- 
ducement— Statutory  provisions.  Under  many  codes  of  civil  pro- 
cedure it  is  now  provided  that  equitable  defenses  may  be  inter- 
posed in  actions  at  law.  Under  such  statutes  the  defense  of  fraud 
may  be  interposed  in  an  action  at  law  on  a  contract  under  seal  in 


purpose  of  avoiding  the  obligation,  is 
not  admissible  as  between  parties  and 
privies  to  the  deed;  and,  more  es- 
pecially, where  there  has  been  a  part 
execution  of  the  contract.  The  difficul- 
ties are  in  adjusting  the  rights  and 
equities  of  the  parties  in  a  court  of 
law;  and  hence,  in  the  states  where 
the  two  systems  of  jurisprudence  pre- 
vail, of  equity  and  the  common  law,  a 
court  of  law  refuses  to  open  the  ques- 
tion of  fraud  in  the  consideration,  or 
in  the  transaction  out  of  which  the  con- 
sideration arises,  in  a  suit  upon  the 
sealed  instrument,  but  turns  the  party 
over  to  a  court  of  equity,  where  the- 
instrument  can  t>e  set  aside  upon  such 
terms  as,  under  all  the  circumstances, 
may  be  equitable  and  just  between  the 
parties.  A  court  of  law  can  hold  no 
middle  course;  the  question  is  limited 
to  the  validity  or  invalidity  of  the 
deed."  Hartshorn  v.  Day,  60  U.  S.  (19 
How.)  211,  15  L.  ed.  605. 


•  Jackson  v.  Security  Mutual  Life 
Ins.  Co.,  233  111.  161,  84  N.  E.  198; 
Olston  v.  Water  Power  &  Ry.  Co.,  52 
Or.  343,  96  Pac.  1095  [rehearing  denied, 
97  Pac.  538], 

TShampeau  v.  Connecticut  River 
Lumber  Co.,  42  Fed.  760;  Jackson  v. 
Security  Mutual  Ins.  Co.,  233  111.  161, 
84  N.  E.  198;  Babcock  v.  Farwell,  245 
HI.  14,  91  N.  E.  683;  Hartley  v.  Chicago 
&  A.  R.  Co.,  214  111.  78,  73  N.  E.  398; 
Mclsaac  v.  McMurray,  77  N.  H.  466, 
L.  R.  A.  1916B,  769,  93  Atl.  115. 

•  Milliken  v.  Thorndike,  103  Mass. 
382;  Stubb  v.  King,  14  Serg.  &  R.  (Pa.) 
206;  Phillips  v.  Potter,  7  R.  I.  289. 

•  Pratt  v.  Pond,  87  Mass.  (5  All.)  59; 
Bassett  v.  Brown,  100  Mass.  355; 
Braddy  v.  Elliott,  146  N.  Car.  578,  125 
Am.  St.  Rep.  523,  16  L.  R.  A.  (N.S.) 
1121,  60  S.  E.  507;  Hodges  v.  Wilson, 
165  N.  Car.  323,  81  S.  E.  340. 
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most  jurisdictions.1  By  statute  an  equitable  defense  may  now  be 
interposed  in  the  Federal  courts  by  answer,  plea  or  replication, 
without  the  necessity  of  filing  a  bill  on  the  equity  side  of  the  court.2 
This  statute  will  permit  the  defense  of  fraud  in  the  inducement  to 
a  contract  under  seal  in  cases  which  are  tried  after  such  statute 
was  enacted.3  On  the  other  hand,  it  has  been  suggested  that  the 
effect  of  such  a  statute  is  to  make  the  rule,  which  formerly  applied 
only  to  sealed  instruments,  now  applicable  to  all  contracts;  and  to 
make  it  necessary  to  obtain  cancellation  in  equity  and  not  at  law.4 
Under  a  statute  which  provides  that  "fraud  voids  all  contracts," 
a  contract  under  seal  may  be  attacked  in  an  action  at  law  for  fraud 
in  a  matter  of  inducement.8 

There  is  a  conflict  of  authority  upon  the  question  of  the  effect  of 
a  statute  which  abolishes  private  seals  or  which  makes  the  seal  only 
prima  facie  evidence  of  consideration.  In  some  jurisdictions  in 
which,  by  statute,  sealed  instruments  are,  in  legal  effect,  only  sim- 
ple contracts  which  are  prima  facie  valid,  a  sealed  contract  is  sub- 
ject at  law  to  the  defense  of  fraud.8  Under  a  statute  which  makes 
a  seal  "primary  evidence"  of  the  contract  to  which  it  is  affixed,  a 
contract  under  seal  is  subject  to  the  defense  of  fraud  at  law.7    If 


1  United  States.  Whitcomb  y.  Shultz, 
223  Fed.  268,  138  C.  C.  A.  510.' 

California.  Hopkins  v.  Beard,  6  Cal. 
664. 

Kansas.  Missouri  Pacific  Ry.  Co.  v. 
Goodholm,  61  Kan.  758,  60  Pac.   1066. 

Missouri.  Courtney  v.  Blackwell,  150 
Mo.  245,  51  S.  W.  668. 

New  York.  Dambmann  v.  Schulting, 
51  How.  Pr.  (N.  Y.)  337. 

North  Carolina.  Bean  v.  Western 
North  Carolina  Ry.  Co.,  107  N.  Car.  731, 
12  S.  E.  600. 

Washington.  Sanford  v.  Royal  In- 
surance Co.,  11  Wash.  653,  40  Pac.  609. 

2  38  Stats,  at  L.,  Part  I,  956,  §274b; 
Third  Session  of  Sixty-third  Congress, 
c.  90,  §  274b;  Act  of  March  3,  1915. 

i  Whitcomb  v.  Shultz,  223  Fed.  268, 
138  €.  C.  A.  510  (a  proceeding  in  error 
to  review  a  case  tried  before  such 
statute  was  enacted). 

•  Interior  Warehouse  6o.  v.  Dunn,  80 
Or.  528,  157  Pac.  806.  See  Perry  v. 
CNeil,  78  O.  S.  200,  85  N.  E.  41. 


"There  are  difficulties  in  adjusting 
the  rights  and  equities  of  the  parties 
in  a  court  of  law,  and  in  states  where, 
as  in  ours,  the  two  distinct  systems 
of  jurisprudence,  equity,  and  law  pre- 
vail, a  law  court  usually  refuses  to 
open  the  question  of  fraud  in  the  con- 
sideration or  in  the  transaction  out  of 
which  the  consideration  arises,  but 
turns  the  party  over  to  a  court  of 
equity."  Interior  Warehouse  Co.  ▼. 
Dunn,  80  Or.  528,  157  Pac.  806. 

•  House  v.  Martin,  125  Ga.  642,  54 
S.  E.  735. 

•  Withers  v.  Greene,  50  U.  S.  (9 
How.)  213,  13  L.  ed.  109;  Aller  v.  Aller, 
40  N.  J.  L.  446;  Paddock  v.  Hume,  0 
Or.  82;  Olston  v.  Water  Power  &  Ry. 
Co.,  52  Or.  343,  20  L.  R.  A.  (N.S.)  915, 
96  Pac.  1095  [rehearing  denied,  97  Pac. 
538]. 

7  Olston  v.  Water  Power  &  Railway 
Co.,  52  Or.  343,  20  L.  R.  A.  (N.S.)  915, 
96  Pac.  1095  [rehearing  denied,  97  Pac. 
53&]. 
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the  release  is  as  effective  without  a  seal  as  with  a  seal,  it  has  been 
held  that  it  may  be  avoided  at  law  for  fraud  in  the  inducement, 
without  resorting  to  equity.8  A  different  result  has  been  reached 
in  other  jurisdictions.  It  has  been  said  that  there  is  no  longer  any 
substantial  "difference  in  principle  between  a  formal  release  under 
seal  and  one  not  under  seal."9  This  is  probably  a  fair  statement 
of  the  ultimate  development  of  the  sealed  instrument  at  modern 
law.  Instead  of  deducing  from  this  statement,  as  to  the  modern 
effect  of  the  sealed  instrument,  the  conclusion  that  a  sealed  instru- 
ment could  be  avoided  at  law'  for  fraud  as  to  a  collateral  matter, 
some  courts  have  deduced  exactly  the  opposite  principle,  and  they 
say  that  even  a  simple  contract  of  compromise  if  it  is  in  writing 
and  carefully  drawn,  can  not  be  avoided  at  law,  for  fraud  as  to  a 
matter  of  inducement,  but  that  the  party  who  wishes  to  set  it  aside 
must  first  resort  to  equity.10 

§348.  Rescission  in  equity  of  instrument  conveying  title  to 
realty.  If  the  defrauded  party  has  conveyed  title  to  land  by  rea- 
son of  fraud  as  to  a  collateral  matter,  he  can  not  in  most  jurisdic- 
tions recover  such  land  by  an  action  at  law,  such  as  ejectment.1 
His  remedy,  and  his  only  remedy,  is  a  suit  in  equity  to  cancel  such 
conveyance.2  If  the  plaintiff  in  an  ejectment  action  claims  under  a 
deed  which  was  procured  by  fraud  in  the  inducement,  the  defend- 
ant can  not  attack  such  deed  for  such  fraud  unless  by  statute 


I  Rockwell  v.  Capital  Traction  Co.,  25 
D.  C.  App.  98. 

•  Pacific  Mut.  Life  Ins.  Co.  v.  Webb, 
157  Fed.  155. 

10  Vandervelden  v.  Chicago  &  North- 
western Ry.,  61  Fed.  54;  Pacific  Mut. 
Life  Ins.  Co.  v.  Webb,  157  Fed.  155; 
Maine  Northwestern  Development  Co. 
y.  Northern  Commercial  Co.,  213  Fed. 
103  (obiter). 

1  Rogers  v.  Colt,  2f  N.  J.  L.  704; 
Jackson  v.  Hills,  8  Cow.  (N.  Y.)  290; 
Gant  v.  Hunsucker,  34  N.  Car.  254,  55 
Am.  Dec.  408. 

2  United  States.  Blackburn  v.  Wood- 
ing, 56  Fed.  545,  6  C.  C.  A.  6. 

Alabama.  Gewin  v.  Shields,  167  Ala. 
593,  52  So.  887. 

Illinois.  Pittenger  v.  Pittenger,  208 
HI.  582,  70  N.  E.  699;  Hursen  v.  Hur- 


sen,  212  111.  377,  103  Am.  St.  Rep.  230, 
72  N.  E.  391;  Fischer  v.  Fischer.  245 
111.  426,  92  N.  E.  283;  Little  v.  Dyer,  35 
111.  App.  85. 

•  Indiana.  Westphal  t.  Heckman,  185 
Ind.  88,  113  N.  E.  299. 

Massachusetts.  Lefevre  v.  Chamber- 
lain, 228  Mass.  294,  117  N.  E.  327. 

Michigan.  Grogg  v.  Maynard,  164 
Mich.  535,  129  N.  W.  723;  Cochran 
Timber  Co.  v.  Fisher,  190  Mich.  478, 
157  N.  W.  282. 

Mississippi.  Horn  v.  Beatty,  85  Miss. 
504,  37  So.  833. 

New  York.  Adams  v.  Gillig,  109  N. 
Y.  314,  32  L.  R.  A.  (N.S.)  127,  92  N. 
E.  670. 

Oklahoma.  Rumbaugh  v.  Rumbaugh, 
39  Okla.  445,  135  Pac.  937. 

Oregon.      Hall    v.    Catherine    Creek 
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equitable  defenses  may  be  made  in  an  action  at  law.3  A  convey- 
ance of  land  may  be  rescinded  on  the  application  of  the  grantee 
because  of  fraudulent  representations  as  to  the  title  made  by  the 
grantor.4  An  exchange  of  realty  may  be  rescinded  for  fraud  as  to 
the  area  of  one  of  the  tracts.1  A  conveyance  of  realty  to  the 
grantor's  wife  may  be  rescinded  for  her  fraud  in  accepting  such 
conveyance  when  she  did  not  intend  to  live  with  the  grantor  after 
she  had  induced  him  to  convey  such  realty.8  Rescission  will  be 
given  on  the  application  of  the  creditor  for  fraud  in  representing 
that  the  loan  would  be  used  to  discharge  a  prior  lien ; 7  or  for  fraud 
in  obtaining  a  release  of  a  prior  mortgage  and  the  substitution  of  a 
later  mortgage  by  representing  that  there  were  no  subsequent  in- 
cumbrances. 

In  some  jurisdictions,  however,  there  were  no  courts  of  equity 
powers,  or  the  equity  powers  of  the  courts  of  chancery  were  very 
limited,  and  equity  did  not  have  power  to  set  aside  a  conveyance 
of  realty  for  fraud  in  the  inducement.  Under  such  circumstances 
the  common-law  courts  assume  the  power  to  set  conveyances  of 
land  aside  for  fraud  in  the  inducement  rather  than  to  hold  that 
such  conveyances  were  valid  and  that  there  was  no  remedy  of  any 
sort  for  such  fraud.1  As  a  result,  when  courts  of  equity  were 
created  in  such  jurisdictions,  or  when  full  equity  power  was  con- 
ferred upon  them,  they  found  that  the  courts  of  law  were  giving 
relief  in  such  cases,  and  accordingly  the  courts  of  equity  sometimes 
held  that  they  could  not  give  relief,  since  there  was  a  full,  adequate 
and  complete  remedy  at  law.f  Subsequent  legislation,  however,  hasr 
in  some  cases,  restored  this  jurisdiction  of  equity.10  Even  in  a 
jurisdiction  in  which  a  deed  obtained  by  fraud  is  absolutely  void,. 


Develop.  Co.,  78  Or.  585,  L.  R.  A  1916C, 
996,  153  Pac.  97. 

Washington.  Chilberg  v.  Aiken,  77 
Wash.  249  [sub  nomine,  Chilberg  v. 
Boyd,  137  Pac.  487]. 

West  Virginia.  French  v.  McMillion, 
79  W.  Va.  639,  L.R.  A.  1917D,228,91  S. 
£.  538;  see  also  Matteson  v.  Wagoner, 
147  Cal.  739,  82  Pac.  436;  Bormann  v. 
Hatfield,  96  Wash.  270,  164  Pac.  921 
[snb  nomine,  Bormann  v.  Vyverberg,  L. 
R.  A.  1917E,  1052]. 

3  Wells  v.  Caywood,  3  Colo.  487; 
Union  Brewing  Co.  v.  Meier;  163  111. 
424,  45  N.  E.  264;  Taylor  v.  King,  20 
Ya.  (6  Munf.)  358,  8  Am.  Dec.  746.     . 


♦  Kathan  v.  Comstock,  140  Wis.  427, 
28  L.  R.  A.  (N.S.)  201,  122  N.  W.  1044. 

ILefevre  v.  Chamberlain,  228  Mass.. 
294,  117  N.  E.  327. 

•  Hursen  v.  Hursen,  212  HI.  377,  103 
Am.  St.  Rep.  230,  72  N.  E.  391. 

T  Matteson  v.  Wagoner,  147  Cal.  739, 
82  Pac.  436. 

t  Pratt  v.  Pond,  87  Mass.  (5  All.)  50; 
Bassett  v.  Brown,  100  Mass.  355. 

t  Pratt  v.  Pond,  87  Mass.  (5  All.)  59; 
Bassett  v.  Brown,  100  Mass.  355. 

10  Billings  v.  Mann,  156  Mass.  203,  3a 
N.  E.  1136. 
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and  a  reconveyance  is  not  necessary,  the  grantor  may  have  can- 
cellation in'  equity  if  there  is,  in  such  jurisdiction,  a  court  of  full 
equity  powers,  having  statutory  authority  to  act.11 

The  right  of  a  grantor  to  have  rescission  for  fraud  by  which  he 
is  induced  to  execute  a  deed,  is  superior  to  the  lien  of  judgment 
creditors  whose  judgments  were  rendered  prior  to  such  convey- 
ance.12 A  deed  which  cancels  a  conveyance  for  fraud  cancels  the 
fraudulent  contract  of  sale  under  which  the  deed  was  delivered.11 
One  who  has  been  induced  to  purchase  land  by  fraudulent  repre- 
sentations, and  who  rescinds  such  contract  because  of  such  fraud, 
is  not  entitled  to  a  lien  on  such  land  for  the  amount  which  he  has 
paid  in  advance  under  such  fraudulent  contract.14  If  rescission  of 
a  conveyance  of  realty  is  granted  on  the  application  of  the  grantee 
who  has  been  in  possession  of  such  realty,  such  grantee  can  not 
recover  interest  upon  the  purchase  money  which  he  has  paid  in.11 

§  349.  Rescission  in  equity  of  negotiable  instrument.    If  the 

defrauded  party  has  been  induced  to  give  a  negotiable  instrument 
by  fraudulent  representations  as  to  collateral  facts,  he  is  not 
obliged  to  resort  to  equity,  but  he  may  wait  until  an  action  at  law 
is  brought  upon  such  negotiable  instrument,  and  he  may  then  set 
up  such  fraud  as  a  defense.1  If  the  instrument  is  negotiable  and  is 
not  yet  due,  the  maker  who  waits  for  an  action  at  law  upon  such 
instrument  takes  the  risk  of  a  transfer  thereof  to  a  bona  fide  holder 
for  value  without  notice  and  before  maturity.  If  the  instrument  is 
thus  transferred,  the  maker  will  be  liable  thereon  to  such  bona  fide 
purchaser,  as  he  can  not  set  up  such  defense  of  fraud  against  such 
bona  fide  holder.2  It  is  true  that  in  such  a  case  the  maker  may 
maintain  an  action  against  the  party  who  is  guilty  of  the  fraud ;  * 
but  if  such  party  is  insolvent,  or  has  absconded,  such  remedy  is  of 
no  practical  value.  Accordingly,  in  cases  of  this  sort  equity  will 
grant  rescission  at  the  suit  of  the  party  who  has  been  induced  to 
execute  such  instrument  bv  fraud  as  to  a  collateral  matter.4 

« On  the  theory  that  equity  will  re-  Realty  Operating  Co.,  192  N.  Y.  128, 

move  a  cloud  on  the  title  and  not  drive  20  L.  R.  A.  (N.S.)   176,  84  N.  E.  943. 

the  party   to   await   prospective    and  11  Hall  v.  Catherine  Creek  Develop- 

deferred  litigation.    Billings  v.  Mann,  ment  Co.,  78  Or.  586,  L.  R.  A.  1916C, 

156  Mass.  203,  30  N.  E.  1136.  996,  153  Pac.  97. 

«  Sparrow  v.  Wilcox,  272  111.  632,  112  1  See  §  341  and  ch.  LXXII. 

N.  E.  296.  2  See  ch.  LXXIT. 

13  French  v.  McMillion,  79  W.  Va.  639,  3  See.  §  340. 

L.  R.  A.  1917D,  228,  91  S.  E.  538.  4  England.     Winchester  v.  Founder, 

14  Davis      v.      William     Rosenzweig      2#Ves.  Sen.  445. 
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§350.  Rescission  in  equity  of  simple,  non-negotiable  instru- 
ment. If  the  transaction  into  which  the  defrauded  party  has  been 
induced  to  enter  does  not  result  in  the  transfer  of  title,  or  in  the 
delivery  of  the  sealed  instrument,  or  in  the  delivery  of  the  negoti- 
able instrument,  the  party  who  has  been  defrauded  may,  of  course, 
set  up  such  fraud  in  an  action  at  law  upon  such  transaction ; !  and 
the  transfer  of  such  contract  does  not  cut  off  such  defense.2  There 
is  no  need  of  equitable  relief  to  enable  the  defrauded  party  to  set 
up  the  defense  of  fraud  whenever  an  action  at  law  is  brought  upon 
such  fraudulent  transaction.3  There  is,  however,  a  risk  to  which 
the  defrauded  party  may  be  subject  by  reason  of  delay,  especially 
if  the  period  of  limitations  is  a  long  one.  The  party  who  is  guilty 
of  the  fraud  may  refrain  from  bringing  an  action  upon  the  fraudu- 
lent transaction  for  so  long  a  time  that  the  defrauded  party  may 
not  be  able  to  prove  the  facts,  because  of  the  death  or  absence  of 
his  witnesses,  or  by  reason  of  loss  of  written  evidence.  In  some 
jurisdictions  equity  has  given  greater  weight  to  the  latter  consider- 
ations, and  has  held  that  the  party  who  is  defrauded  may  have  re- 
scission of  a  contract  into  which  he  has  been  induced  to  enter  by 
fraud,  as  a  means  of  protecting  him  against  the  risks  of  loss  of  evi- 
dence, or  against  the  necessity  of  adjusting  his  affairs  to  the  pos- 
sibility of  being  defeated  on  the  issue  of  fact  when  he  sets  up  fraud 
as  a  defense.4  In  such  jurisdictions  equity  will  set  aside  a  written 
contract  which  is  entered  into  by  reason  of  a  partial  disclosure  and 
concealment  of  material  facts,  even  though  there  might  be  a  remedy 


United  States.  Louisville,  New  Al- 
bany &  Chicago  Ry.  Co.  v.  Louisville 
Trust  Co,,  174  U.  S.  552,  43  L.  ed.  1081. 

California.  Ingram  v.  Smith,  83  Cal. 
234,  23  Pac.  298. 

Michigan.  Maclean  v.  Fitzsiraons,  80 
Mich.  336,  45  N.  W.  145;  Hulett  v. 
Marine  Savings  Bank,  143  Mich.  219, 
4L.R  .A.  (NjS.)  1042,  106  N.  W.  879. 

Missouri.  Cass  County  v.  Green,  66 
Mo.  498. 

Washington.  Park  v.  Newell,  87 
Wash.  431,  151  Pac.  783. 

Wisconsin.  Scott  v.  Menasha,  84 
Wis.  73,  54  N.  W.  263. 

1  See  §  341. 

*  See  ch.  LXXI. 

9  See  §  342  et  seq. 

4  Alabama.     Cannon  v.  Birmingham 


Trust  &  Savings  Co.,  194  Ala.  469,  69 
So.  934. 

Arkansas.  Bush  v.  Prescott  &  N.  W. 
Ry.  Co.,  76  Ark.  497,  89  S.  W.  86. 

California.  Swan  v.  Talbot,  152  Cal. 
142,  17  L.  R.  A.  (N.S.)  1066,  94  Pac 
238. 

Kentucky.  Robertson  v.  Owensboro 
Sav.  Bank  &  Trust  Co.,  150  Ky.  50, 
149  S.  W.  1144. 

Massachusetts.  Billings  v.  Mann,  156 
Mass.  203,  30  N.  E.  1136;  Nathan  v. 
Nathan,  166  Mass.  294,  44  N.  E.  221; 
Long  v.  Inhabitants  of  Athol,  196  Mass. 
497,  17  L.  R.  A.  (N.S.)  96,  82  N.  E. 
665. 

Michigan.  John  Hancock,  etc.,  Ins. 
Co.  v.  Dick,  114  Mich.  337,  43  L.  R.  A. 
566,  72  N.  W.  179;  Mactavish  v.  Kent 
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at  law  therefor.1  If  equitable  relief  is  necessary  to  place  the  de- 
frauded party  in  statu  quo,  it  is  not  necessary  that  the  party  who 
is  guilty  of  the  fraud  should  be  insolvent,1  or  that  a  legal  action 
for  damages  should  be  inadequate.7 

Equity  will  grant  rescission  to  one  who  has  entered  into  a  con- 
tract in  reliance  upon  a  fraudulent  statement  as  to  the  amount  of 
work  remaining  to  be  done.1  One  who  has  been  induced  to  buy 
land  in  reliance  upon  a  fraudulent  statement  as  to  a  material  fact,9 
such  as  a  statement  that  the  land  sold  was  natural  ground  and  not 
made  ground ; 10  or  one  who  has  by  fraud  been  induced  to  enter 
into  a  contract  for  the  sale  of  stock,11  as  one  who  has  been  induced 
to  buy  stock  by  fraudulent  concealment  of  certain  contracts  which 


Circuit  Judge,  122  Mich.  242,  80  N.  W. 
1086;  Fred  Macey  Co.  v.  Macey,  143 
Mich.  138,  5  L.  R.  A.  (N.S.)  1036,  106 
N.  W.  722. 

Minnesota.  Corse  v.  Minnesota  Grain 
Co.,  94  Minn.  331,  102  N.  W.  728. 

New  Jersey.  Hubbard  v.  Interna- 
tional Mercantile  Agency,  68  N.  J.  Eq. 
434,  50  Atl.  24. 

New  York.  Davis  v.  William  Rosen- 
zweig  Realty  O.  Co.,  192  N.  Y.  128,  20 
L.  R.  A.  (N.S.)   175,  84  N.  E.  943. 

Washington.  Stone  v.  Moody,  41 
Wash.  680,  5  L.  R.  A.  (N.S.)  799,  84 
Pac.  617;  Kohl  v.  Taylor,  62  Wash.  678, 
35  L.  R.  A.  (N.S.)  174,  114  Pac.  874. 

•  Fred  Macey  Co.  v.  Macey,  143  Mich. 
138,  5  L.  R.  A.  (N.S.)  1036,  106  N.  W. 
722.  An  insurance  company  may  have 
an  insurance  policy  canceled  before 
loss  occurs  thereunder.  Fenn  v.  Craig, 
3  Younge  &  C.  Exch.  216;  Pacific  Mu- 
tual Life  Insurance  Co.  v.  Glascr,  245 
Mo.  377,  45  L.  R.  A.  (N.S.)  222,  150 
S.  W.  549;  and  in  some  jurisdictions 
such  relief  may  he  had  after  loss. 
Carter  v.  Metropolitan  Life  Insurance 
Co.  (Mo.)f  L.  R.  A.  1918F,  325,  204 
S.  W.  399;  and  even  after  an  action 
at  law  has  been  brought  on  the  policy. 
Filing  a  cross-petition  in  such  action 
sets  up  a  cause  for  equitable  relief 
which  must  be  tried  in  the  court  be- 
fore the  action  on  the  policy  is  heard. 


Carter  v.  Metropolitan  Life  Insurance 
Co.  (Mo.),  L.  R.  A.  1918F,  325,  204 
S.  W.  399. 

•  Stone  v.  Walker,  —  Ala.  — ,  77  So. 
554. 

7  Stone  v.  Walker,  —  Ala.  — ,  77  So. 
554. 

•  Long  v.  Inhabitants  of  Athol,  196 
Mass.  497,  17  L.  R.  A.  (N.S.)  96,  82  N. 
E.  665. 

9  Consumers'  Coal  &  Fuel  Co.  v.  Yar- 
brough,  194  Ala.  482,  69  So.  897;  Haga- 
dorn  Investment  Co.  v.  Rieke,  60  Colo. 
555,  155  Pac.  381;  Ross  v.  Sumner,  57 
Neb.  588,  78  N.  W.  264;  Davis  v.  Wil- 
liam Rosenzweig  Realty  Operating  Co., 
192  N.  Y.  128,  20  L.  R.  A.  (NJS.)  175, 
84  N.  E.  943. 

Where  the  party  seeking  relief  has 
been  careless  in  relying  on  fraudulent 
statements  that  there  was  a  demand 
for  such  land  for  building  lots  and  a 
syndicate  had  been  formed  to  secure 
it,  equity  will  give  relief,  but  at  the 
costs  of  the  plaintiff.  Sutton  v.  Mor- 
gan, 158  Pa.  St.  204,  38  Am.  St.  Rep. 
841,  27  Atl.  894. 

10  Davis  v.  William  Rosenzweig 
Realty  Operating  Co.,  192  N.  Y.  12S,  20 
L.  R.  A.  (N.S.)   175,  84  N.  E.  943. 

11  Sherman  v  Stove  Co.,  85  Mich.  169, 
48  N.  W.  537;  Ramsey  v.  Mfg.  Co,  116 
Mo.  313,  22  S.  W.  719. 
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a  corporation  has  entered  into  by  which  it  has  agreed  to  pay  cer- 
tain royaltes  on  patents,12  may  have  rescission  in  equity.  Equity 
will  decree  cancellation  of  a  note  and  mortgage  obtained  by  fraud.13 
The  jurisdiction  of  equity  to  rescind  an  ante-nuptial  contract  for 
fraud  is  not  ousted  by  a  statute  giving  concurrent  jurisdiction  to 
the  probate  court.14  The  fact  that  the  defrauded  party  was  very 
careless  in  the  transaction  does  not  prevent  him  from  obtaining 
rescission  in  equity.18 

In  other  jurisdictions  the  courts  of  equity  have  given  greater 
weight  to  the  fact  that  the  defrauded  party  may  always  set  up 
fraud  as  a  defense  in  contracts  of  this  sort,  and  have  accordingly 
held  that  since  the  defrauded  party  has  a  plain,  adequate  and  com- 
plete remedy  at  law,  equity  will  not  give  relief.18  It  is  said  that  if 
equity  were  to  grant  rescission  of  an  executory  and  non-negotiable 
simple  contract,  upon  the  ground  of  fraud,  the  constitutional  right 
of  trial  by  jury  would  be  abrogated.17  If  A  induces  B  to  buy  prop- 
erty by  means  of  fraudulent  representations  as  to  the  quality  of 
such  property,  and  B  gives  a  non-negotiable  note  therefor,  B  can 
not  have  rescission  and  cancellation  against  A  or  against  a  third 
person  to  whom  A  has  transferred  such  note,  since  B  has  an  ade- 
quate remedy  at  law.11  It  is  held,  by  the  weight  of  authority,  that 
after  loss,  an  insurance  company  can  not  have  an  insurance  policy 
canceled  on  the  ground  of  fraud  alone,  since  the  insurance  company 
may  set  up, such  fraud  in  an  action  at  law  on  the  policy;  and  this 
remedy  is  adequate.19    If  A  brings  an  action  at  law  against  B  in 


12  Fred  Macey  Co.  v.  Macey,  143  Mich. 
138,  5  L.  R.  A.  (N.S.)  1036,  106  N.  W. 
722. 

13  Kohl  v.  Taylor,  62  Wash.  678,  35 
L.  R.  A.   (N.S.)   if 4,  114  Pac.  874. 

14  Nathan  v.  Nathan,  166  Mass.  294, 
44  N.  E.  221. 

« Stone  v.  Moody,  41  Wash.  680,  5 
L.  R.  A.  (N.S.)  799,  84  Pac.  617. 

It  United  States.  Grand  Chute  v. 
Winegar,  82  U.  S.  (15  Walk)  373,  21 
L.  ed.  174;  Cable  v.  United  Life  Insur- 
ance Co.,  191  U.  S.  288,  48  L.  ed.  188. 

Idaho.  Miller  v.  Kettenbach,  18 
Ida.  253,  138  Am.  St.  Rep.  192,  109 
Pac.  505. 

Kentucky.  Cole  v.  Young,  167  Ky. 
600,  181  S.  W.  177. 

New  York.  Venice  v.  Woodruff,  62 
N.  Y.  462,  20  Am.  Rep.  495. 


Ohio.    Quebec  Bank  ▼.  Weyand,  30  O.  * 
S.  126. 

Tennessee.     Woelfle  v.  The  Sailors, 
118  Tenn.  755,  12  L.  R.  A.  (N.S.)  881,    ' 
102  S.  W.  1109. 

West  Virginia.  Big  Huff  Coal  Co.  v. 
Thomas,  76  W.  Va.  161,  85  S.  E.  171. 

Wisconsin.  Johnson  v.  Swanke,  128 
Wis.  68,  5  L.  R.  A.  (N.S.)  1048,  107 
N.  W.  481;  Hall  v.  Bell,  143  Wis.  296, 
127  N.  W.  967. 

"Johnson  v.  Swanke,  128  Wis.  68, 
5  L.  R.  A.  (N.S.)  1048,  107  N.  W.  481. 

IB  Johnson  v.  Swanke,  128  Wis.  68, 
5  L.  R.  A.  (N.S.)   1048,  107  N.  W.  481. 

UHoare  v.  Bremridge,  L.  R.  8  Ch. 
22;  Cable  v.  United  States  Life  Ins. 
Co.,  191  U.  S.  288,  48  L.  ed.  188; 
Woelfle  v.  The  Sailors,  118  Tenn.  755, 
12  L.  R.  A.  (N.S.)  881,  102  S.  W.  1109. 
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a  state  court,  and  B  files  an  answer  and  cross-petition  alleging 
fraud  and  asking  for  rescission,  and  A  then  dismisses  such  action 
in  the  state  court  and  brings  another  action  in  the  federal  court, 
it  is  held  that  B  can  not  have  a  hearing  upon  his  answer  and  cross- 
petition,  since  equity  can  not  grant  relief,  as  the  instrument  is 
overdue  and  therefore  non-negotiable.20 

§  351.  Evidence  of  fraud  in  suit  for  rescission.  Rescission  will 
not  be  granted  in  equity  for  fraud  unless  the  evidence  of  such 
fraud  is  clear.1  In  some  cases  the  court  has  required  a  higher  degree 
of  proof,2  and  in  some  cases  the  burden  upon  the  party  who  seeks 
relief  is  said  to  be  as  great  as  the  burden  upon  the  state  in  a  criminal 
case.3  While  this  requirement  seems  too  high,  the  courts  are  un- 
doubtedly correct,  in  view  of  the  interest  of  security  in  transactions, 
in  requiring  more  than  a  mere  preponderance  of  the  evidence. 

At  the  same  time,  no  mere  mechanical  weighing  of  the  number 
of  witnesses  on  each  side  is  demanded  by  this  rule.4    The  court  is 


»  Quebec  Bank  v.  Weyand,  30  O.  S. 
126. 

1  United  States.  Veazie  v.  Williams, 
49  U.  S.  (8  How.)  134,  157,  12  L.  ed. 
1018;  Maxwell  Land-Grant  Case,  121 
U.  S.  323,  30  L.  ed.  049;  Colorado  Coal 
Co.  v.  United  States,  123  U.  S.  307, 317, 
31  L.  ed.  182;  Union  R.  Co.  v.  Dull,  124 
U.  S.  173,  183,  31  L.  ed.  417;  United 
States  v.  San  Jacinto  Tin  Co.,  125  U. 
S.  273,  300,  31  L.  ed.  747;  United  States 
v.  Hancock,  133  U.  S.  193,  197,  33  L. 
ed.  601. 

Kentucky.  Cole  v.  Young,  167  Ky. 
600,  181  S.  W.  177;  Virginia  Iron,  Coal 
&  Coke  Co.  v.  Crigger,  179  Ky.  749,  201 
S.  W.  298;  Bentley  v.  Stewart,  180 
Ky.  23,  201  S.  W.  978. 

Missouri.  Bross  v.  Rogers,  —  Mo. 
— ,   187'  S.  W.  38. 

North  Dakota.  Jasper  v.  Hazen,  4 
N.  D.  1,  23  L.  R.  A.  58,  58  N.  W.  454; 
Heyrock  v.  Surerus,  9  N.  D.  28,  81  N. 
W.  36;  Riley  v.  Riley,  9  N.  D.  580,  84 
N.  W.  347;  McGuin  v.  Lee,  10  N.  D. 
160,  86  N.  W.  714;  Little  v.  Braun,  11 
N.  D.  410,  92  N.  W.  800;  Wadge  v.  Kit- 
tleson,   12  N.  D.  452,  97   N.  W.  856; 


Northwestern  F.  &  M.  Ins.  Co.  ▼. 
Lough,  13  N.  D.  601,  102  N.  W.  160; 
Carter  v.  Carter,  14  N.  D.  66,  103  N.  W. 
425;  Anderson  v.  Anderson,  17  N.  D. 
275,  115  N.  W.  836;  Miller  v.  Smith,  20 
N.  D.  96,  126  N.  W.  499;  Schinzer  v. 
Wyman,  27  N.  D.  489,  146  N.  W.  898. 

Washington.  Faucett  v.  Northern 
Clay  Co.,  93  Wash.  239,  160  Pac.  643. 

West  Virginia.  Wilson  v.  Maxon, 
56  W.  Va.  194,  49  S.  E.  123. 

2  The  evidence  must  he  "clear,  con- 
vincing and  unambiguous."  Colorado 
Coal  Co.  v.  United  States,  123  U.  S. 
307,  317,  31  L.  ed.  182  [quoted  in 
United  States  v.  Hancock,  133  U.  S. 
193,  33  L.  ed.  601]. 

It  is  said  that  "clear  and  satisfac- 
tory proof"  is  necessary.  Faucett  v. 
Northern  Clay  Co.,  93  Wash.  239,  160 
Pac.  643. 

3  "The  proof  *  *  *  must  be  so  clear, 
convincing  and  complete  as  to  exclude 
any  reasonable  doubt."  Bross  v.  Rog- 
ers, —  Mo.  — ,  187  S.  W.  38. 

4Rembe  v.  Ferguson  (la,),  166  N. 
W.  720. 
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not  bound  to  find  in  favor  of  the  defendant  in  case  of  a  conflict  in 
their  oral  testimony,  but  all  the  circumstances  of  the  case  may  be 
considered  for  the  purpose  of  determining  the  relative  probabilities 
of  their  respective  stories,'  including  the  fact  that  the  consideration 
is  grossly  inadequate.6 


§  352.  Duty  to  place  adversary  party  in  statu  quo.  In  order  to 
rescind,  whether  informally  or  by  formal  decree  in  equity,  the 
party  who  commits  the  fraud  must  be  placed  in  statu  quo  by  the 
party  seeking  relief.1  If  a  party  who  has  been  induced  to  enter 
into  a  contract  of  compromise  by  reason  of  fraud  seeks  to  avoid 
such  contract  and  to  maintain  an  action  at  law  upon  his  original 
cause  of  action,  he  must  restore  what  he  received  under  such  con- 
tract of  compromise.2    If  a  compromise  is  pleaded  as  a  defense  to 


BRembe  v.  Ferguson  (la.),  166  N. 
W.  720. 

tRembe  v.  Ferguson  (la,),  166  N. 
W.  720. 

1  United  States.  Vandervelden  v.  Ry., 
61  Fed.  54. 

Georgia,  Western,  etc.,  R.  R.  v. 
Burke,  97  Ga.  56Q,  25  S.  E.  498;  Petty 
t.  Ry.,  109  Ga.  666,  35  S..E.  82;  Jordy 
t.  Dunlevie,  139  Ga.  325,  77  S.  E.  162; 
Hinkle  v.  Hinkle,  —  Ga.  — ,  96  S.  E. 

Hfinois.  Rigdon  v.  Walcott,  141  111. 
649,  31  N.  E.  158;  Mortimer  v.  Mc- 
Mullen,  202  111.  413,  67  N.  E.  20;  Bab- 
cock  v.  Farwell,  245  111.  14,  137  Am. 
St.  Rep.  284,  91  N.  E.  683. 

Indiana.  Balue  v.  Taylor,  136  Ind. 
368,  36  N.  E.  269;  Starke  v.  Dicks,  2 
Ind.  App.  125,  28  N.  E.  214. 

Iowa.  Swayne  v.  Waldo,  73  la.  749, 
5  Am.  St.  Rep.  712,  33  N.  W.  78. 

Massachusetts.  Snow  v.  Alley,  144 
Mass.  546,  59  Am.  Rep.  119,  11  N.  E. 
764. 

Michigan.  Hinchman  v.  Matheson 
Motor  Car  Co.,  151  Mich.  214,  115  N. 
W.  48. 

Minnesota.  Carlton  v.  Hulett,  49 
Minn.  308,  51  N.  W.  1053;  Loveridge 
Y.  Coles,  72  Minn.  57,  74  N.  W.  1109 


(obiter) ;  Clark  v.  Wells,  127  Minn.  353, 
L.  R.  A.   1916F,   476,   149  N.  W.  547. 

Missouri.  Och  v.  Ry.  Co.,  130  Mo.  27, 
36  L.  R.  A.  442,  31  S.  W.  962. 

Nebraska.  Tootle  v.  Bank,  34  Neb. 
863,  52  N.  W.  396. 

New  York.  Kief  v.  Healy,  149  N. 
Y.  346,  44  N.  E.  150. 

North  Dakota.  Swan  v.  Great  North- 
ern Ry.  Co.,  —  N.  D.  — ,  L.  R.  A. 
1918F,  1063,  168  N.  W.  657. 

Ohio.  R.  R.  v.  Steinfeld,  42  O.  S. 
449;  Insurance  Co.  v.  Hull,  51  O.  S. 
270,  37  N.  E.  1116  [distinguished,  Man- 
hattan Life  Insurance  Co.  v.  Burke,  69 
O.  S.  294,  70  N.  E.  74]. 

Oregon.  Hadley  v.  Hadley,  79  Or. 
573,  155  Pac.  195. 

South  Dakota.  Johnson  v.  Burnside, 
3  S.  D.  230,  52  N.  W.  1057. 

Texas.  Wells  v.  Houston,  23  Tex. 
Civ.  App.  629,  57  S.  W.  584. 

Virginia.  Fayette  National  Bank  v. 
Summers,  105  Va.  689,  7  L.  R.  A.  (N.S.) 
694,  54  S.  E.  862;  Jordan  v.  Annex 
Corporation,  109  Va.  625,  64  S.  E.  1050. 

2  Swan  v.  Great  Northern  Ry.  Co., 
—  N.  D.  — ,  L.  R.  A.  1918F,  1063,  168 
N.  W.  657;  Insurance  Co.  v.  Hull,  51 
O.  S^  270,  37  N.  E.  1116  [distinguished, 
Manhattan  Life  Insurance  Co.  V. 
Burke,  69  O.  S.  294,  70  N.  E.  74]. 
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the  plaintiff's  cause  of  action,  and  fraud  is  pleaded  as  an  avoidance 
of  such  release  in  plaintiff's  replication,  plaintiff  must  tender,  with 
his  replication,  the  amount  received  under  such  contract  of  release.3 
The  rule  that  the  defrauded  party  must  restore  what  he  received 
under  a  contract  of  compromise  before  he  brings  an  action  upon 
his  original  cause  of  action,  does  not  apply,  however,  where  the 
adversary  party  does  not  set  up  such  compromise  as  a  defense.4  If 
an  insurance  company  seeks  a  decree  of  cancellation  of  an  insur- 
ance policy  on  the  ground  of  fraud,  the  insurance  company  must 
return  the  premiums  which  have  been  paid  in  to  it,1  even  if  the 
insurance  policy  provides  that  in  case  of  fraud  all  payments  shall 
be  forfeited.8  It  has  been  held,  however,  that  the  insured  can  not 
recover  such  payments,7  and  that  the  insurance  company  may  set 
up  such  defense  at  law  without  returning  such  premiums.1  If  the 
insurance  company  is  a  mutual  benefit  company  and  collects  assess- 
ments  and  disburses  them,  the  insurance  company  can  not  be  placed 
in  statu  quo,  and  accordingly  it  is  not  bound  to  return  the  pre- 
miums or  assessments  which  it  has  received.9  If  A  is  induced  to 
buy  a  horse  by  fraudulent  representations,  and  on  discovering  the 
facts  he  notifies  the  seller  that  he  repudiates  the  contract,  and  in- 
stead of  returning  the  horse  he  turns  it  into  a  pasture  where  the 
horse  is  injured  so  that  it  has  to  be  killed,  A  can  not  use  such 
facts  as  a  defense  against  the  check  which  he  gave  for  the  pur- 
chase price  of  such  horse,  if  it  js  shown  that  the  horse  had  a  con- 
siderable  value  when  it  was  thus  turned  into  the  pasture  and 
injured.10 


3  Harrison  v.  Alabama  Midland  Ry. 
Co.,  144  Ala.  246,  40  So.  394;  Rabitte 
v.  Ry.,  158  Ala.  431,  47  So.  573;  Vindi- 
cator Consolidated  Gold  Mining  Co.  v. 
Firstbrook,  36  Colo.  498,  86  Pac.  313; 
Wells  v.  Royer  Wheel  Co.  (Ky.),  114 
S.  W.  737;  Memphis  St.  Ry.  Co.  v. 
Giardino,  116  Tenn.  368,  92  S.  W.  855. 

4  Rockwell  v.  Capital  Traction  Co., 
25  D.  C.  App.  98. 

■  Metropolitan  L.  Ins.  Co.  v.Freed- 
man,  159  Mich.  114,  32  L.  R.  A.  (N.S.) 
298,  123  N.  W.  547. 

■  Metropolitan  L.  Ins.  Co.  v.  Freed- 
man,  159  Mich.  114,  32  L.  R.  A.  (BUS.) 
298,  123  N.  W.  547. 


7  Elliott  v.  Knights  of  Modern  Macca- 
bees, 46  Wash.  320,  13  L.  R.  A.  (N.S.) 
856,  89  Pac.  929. 

•  Taylor  v.  Grand  Lodge  A.  O.  U.  W., 
96  Minn.  441,  3  L.  R.  A.    (N.S.)    114, 

105  N.  W.  408;  Elliott  v.  Knights  of 
Modern  Maccabees,  46  Wash.  320,  13 
L.  R.   A.    (N.S.)    856,   89  Pac. -929. 

•  Elliott  v.  Knights  of  Modern  Macca- 
bees, 46  Wash.  320,  13  L.  R.  A.  (N.S.) 
856,  89  Pac.  929. 

10  Fayette   Nat.    Bank   v.    Summers, 

106  Va.  689,  7  L.  R.  A.  (NjS.)  694,  54 
S.  E.  8v2« 
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If  the  defrauded  person  has  parted  with  the  possession  of  what 
he  has  received  under  the  contract,  he  must  regain  possession 
thereof  and  tender  it  back,11  but  if  he  does  this,  such  sale  and  re- 
purchase will  not  prevent  rescission.12  Restitution  in  specie  is  not 
necessary  if  the  nature  of  the  transaction  makes  it  impracticable.13 
The  fact  that  one  who  has  bought  a  going  business  has  sold  a  part 
of  the  stock,  does  not  prevent  him  from  obtaining  rescission  for 
fraud  if  he  tenders  such  of  the  stock  as  is  left,  together  with  his 
profits  thereon,  and  offers  to  make  compensation  for  such  part  of 
the  stock  as  has  been  sold.14  If  A  seeks  rescission  of  an  oil  lease 
on  the  ground  of  fraud  as  to  the  quantity  of  oil  which  such  land 
produces,  the  fact  that  A  made  use  of  a  part  of  such  oil  after  he 
discovered  the  facts  does  not  prevent  rescission,  but  A  will  be 
granted  rescission  upon  the  payment  of  the  reasonable  value  of  the 
oil  thus  used  by  him.18  It  is  not  necessary  that  the  person  who  is 
defrauded  make  compensation  for  board  and  nursing  which  were 
furnished  to  him  after  his  injury  when  he  had  no  real  opportunity 
to  refuse.16  It  is  not  necessary  that  he  restore  the  identical  coins 
or  bills  which  he  received.17  He  may  avoid  if  he  has  restored  the 
money  paid  to  him  under  the  fraudulent  release,  even  if  he  has  not 
paid  for  the  services  of  a  physician  furnished  by  the  adversary 
party,  as  long  as  the  injured  party  did  not  know  for  whom  such 
physician  was  acting  or  by  whom  he  was  in  fact  paid.11  The  right 
of  being  placed  in  statu  quo  may  be  enforced  by  persons,  such  as 
execution  creditors,  who  have  acquired  liens  on  the  property  which 
the  vendor  replevins  as  sold  by  fraud.11 

The  rule  which  requires  that  the  guilty  party  should  be  placed 
in  statu  quo  is  equitable,  and  not  technical.20  If  the  party  who  is 
guilty  of  the  fraud  is  insolvent,  the  party  who  is  defrauded  is  not 


11  Hemphill  ▼.  Miller,  7-5  HI.  App.  488. 
If  he  can  not  regain  the  realty  which 
he  has  received  under  the  contract, 
and  which  he  has  conveyed  in  turn,  he 
can  not  have  rescission.  Cain  v.  Hed- 
den  (6a.),  98  S.  E.  262. 

12  Yeoman  v.  Lasley,  40  0.  S.  190. 

W  Clark  v.  Wells,  127  Minn.  353,  L. 
R.  A.  1916F,  476,  149  N.  W.  547. 

14  Clark  v.  Wells,  127  Minn.  353,  L. 
R.  A.  1916F,  476,  149  N.  W.  547. 

IBBasye  v.  Paola  Refining  Co.,  79 
Kan.  755,  25  L.  R.  A.  (N.S.)  1302,  101 
Pac  658. 


1«  Louisville  &  Nashville  Ry.  Co.  ▼. 
Helm,  121  Ky.  645,  89  S.  W.  709. 

"  Louisville  &  N.  R.  Co.  v.  Helm,  121 
Ky.  645,  89  S.   W.   709. 

It  Glisson  v.  Paducah  Ry.  &  Light  Co. 
(Ky.),  87  S.  W.  305. 

19  Schofield  v.  Schiffer,  156  Pa.  St.  65, 
27  Atl.  69. 

20  Creveling  v.  Banta,  138  la.  47,  115 
N.  W.  598;  Bowe  v.  Gage,  127  Wis. 
245,  115  Am.  St.  Rep.  1010,  106  N.  W. 
1074. 
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required  to  restore  what  he  received  under  the  contract  in  ex- 
change for  a  cause  of  action  against  an  insolvent  debtor.21 

If  the  property  received  by  the  person  defrauded  is  worthless,22 
or  if  its  value  is  trifling,23  he  need  not  offer  to  return  it  in  order  to 
rescind;  The  party  seeking  relief  need  not  restore  anything  not 
received  by  him  under  the  contract  which  he  is  seeking  to  avoid.24 
He  need  not,  of  course,  restore  what  he  has  received  under  some 
other  contract  which  he  is  not  seeking  to  avoid.21  If  the  fraud 
complained  of  consists  in*  fraud  between  the  agent  of  the  defrauded 
party  and  the  party  guilty  of  fraud,  the  defrauded  party  need  not 
restore  what  has  been  paid  to  such  agent  on  his  own  account,26  but 
in  such  cases  the  defrauded  party  must,  at  least,  notify  the  adver- 
sary party  of  his  intention  to  rescind  and  give  him  an  opportunity 
to  take  control  of  such  property.27  If  there  is  no  fraudulent  com- 
bination between  the  party  guilty  of  fraud  and  the  agent  of  the 
adversary  party,  the  party  seeking  relief  must  tender  what  has 
been  paid  to  such  agent  as  commission.21  So  he  need  not  tender  to 
the  party  against  whom  he  seeks  relief  an  amount  paid  to  him  by 
a  third  party.29  If  the  party  guilty  of  fraud  is  placed  in  statu  quo 
rescission  for  such  fraud  may  be  granted.30  The  defrauded  party  is 
bound  to  restore  to  the  party  who  is  guilty  of  the  fraud  only  what 
he  received  from  such  party.31  If  A  fraudulently  represents  to  B 
that  certain  land  is  not  subject  to  entry  because  a  homestead  has 
been  filed  thereon,  but  that  A  would  secure  relinquishment  of  such 
filing,  for  a  certain  sum,  it  is  not  necessary  that  B  should  abandon 
such  land  as  a  condition  precedent  to  avoiding  such  contract  and 
recovering  such  payment.32    If  A  has  been  induced  by  the  fraud  of 


21  Creveling  v.  Banta,  138  la.  47,  115 
N.  W.  598. 

MLarkin  v.  Mullen,  128  Gal.  449,  60 
Pac.  1091;  Cheney  v.  Powell,  88  Ga. 
629,  15  S.  E.  750;  Higham  v.  Harris, 
108  Ind.  246,  8  N.  E.  255;  Hess  v.  Young, 
59  Ind.  379;  Childs  v.  Merrill,  63  Vt. 
463,  14  L.  R.  A.  264,  22  Atl.  626. 

23  Pidcock  v.  Swift,  51  N.  J.  Eq.  405, 
27  Atl.  470. 

24  Hargadine-McKittrick  Dry  Goods 
Co.  v.  Dry  Goods  Co.,  65  Kan.  572, 
70  Pac.  582. 

» Petty  v.  Ry.,  109  Ga.  666,  35  S. 
E.  82  [distinguishing  Butler  v.  R.  R., 
88   Ga.   594,   15   S.   E.   668];    Helvetia 


Copper  Co.  v.  Hart-Parr  Co.  (Minn.), 
171  N.  W.  272. 

2«MortIand  v.  Mortland,  151  Pa.  St. 
593,  25  Atl.  150. 

27Henniger  v.  Heald,  52  N.  J.  Eq. 
431,  29  Atl.  190. 

21  Wood  v.  Nichols,  6  Wash.  96,  32 
Pac.  1055,  35  Pac.  140. 

21  Whitmire  v.  Boyd,  53  S.  Car.  315, 
31  S.  E.  306. 

30  Harvey  v.  Morris,  63  Mo.  475. 

31  Martin  v.  Hutton,  90  Neb.  34,  36 
L.  R.  A.  (N.S.)  602,  132  N.  W.  727. 

32  Martin  v.  Hutton,  90  Neb.  34,  36 
L.  R.  A.  (N.S.)  602,  132  N.  W.  727. 
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an  insurance  company  to  pay  premiums  upon  a  policy,  the  possible 
liability  of  the  insurance  company  upon  such  policy  was  not  such 
a  benefit  to  the  defrauded  party  that  he  must  make  compensation 
therefor  as  a  condition  precedent  to  avoiding  such  contract  and 
recovering  payments  thus  made.88  If  the  beneficiary  of  an  insur- 
ance policy  which  has  matured  is  induced  to  enter  into  a  compro- 
mise by  the  fraudulent  representation  of  the  insurance  company 
►to  the  effect  that  such  policy  had  lapsed  by  reason  of  failure  to  pay 
dues,  it  is  said  that  the  insured  need  not  tender  back  what  he>  re- 
ceived under  such  compromise,  but  that  he  may  sue  for  the  amount 
of  the  policy,  and  that  the  jury  may  deduct  the  amount  paid  under 
such  contract  of  compromise.84  If  the  amount  which  is  paid  under 
a  contract  obtained  by  fraud  is  due  whether  such  contract  is  held 
to  be  valid  or  invalid,  it  is  not  necessary  for  the  defrauded  party 
to  restore  what  he  has  thus  received  as  a  condition  precedent  to 
rescinding  such  contract  of  fraud.88  If  a  creditor  is  induced  to 
give  an  extension  of  time  by  the  fraudulent  statement  of  the  prin- 
cipal debtor  to  the  effect  that  the  surety  has  consented  to  such 
extension  and  under  such  contract  for  an  extension  such  principal 
debtor  pays  interest  upon  such  debt,  the  creditor  is  not  bound  to 
restore  to  the  principal  debtor  the  interest  thus  paid,  since  in  the 
contract  for  the  extension  of  time  such  interest  is  due  thereunder, 
while  if  it  is  invalid  such  interest  is  due  upon  the  original  obliga- 
tion.88 If  a  release  of  damages  for  personal  injury  is  signed  by  one 
who  is  unable  to  read  the  language  in  which  such  release  is  written, 
and  who  signs  such  release  and  accepts  a  sum  of  money  in  reliance 
upon  the  statement  of  the  adversary  party  that  such  sum  of  money 
is  payment  for  the  services  of  the  attending  physician,  and  that  the 
written  instrument  is  merely  a  receipt  therefor,  it  has  been  held 
that  it  is  not  necessary  to  return  the  consideration.87  This  principle 
may  apply  where  the  fraudulent  representation  relates  to  the  only 


••Kettlewell  v.  Refuge  Assur.  Co. 
[1908],  1  K.  B.  545,  3  B.  R.  C.  844,  77 
L.  J.  K.  B.  N.  S.  421,  07  L.  T.  N.  S. 
896. 

W  Industrial  Mutual  Indemnify  Co.  v. 
Thompson,  83  Ark.  575,  119  Am.  St. 
Rep.  149,  104  S.  W.  200. 

*  Arkansas.  Industrial  Mutual  In- 
demnity Co.  v.  Thompson,  83  Ark. 
575,  119  Am.  St.  Rep.  149,  104  S.  W. 
2002. 


California.  Matteson  v.  Wagoner, 
147  Cal.  739,  82  Pac.  436. 

Kansas.  Missouri  Pacific  Ry.  Co.  v. 
Goodholm,  61  Kan.  758,  60  Pac.  1066. 

Ohio.    Bebout  v.  Bodle,  38  O.  S.  500. 

Wisconsin.  Bowe  v.  Gage,  127  Wis. 
245,  115  Am.  St.  Rep.  1010,  106  N.  W. 
1074. 

*  Bebout  v.  Bodle,  38  O.  S.  500. 

91  Spring  Valley  Coal  Co.  v.  Buzis, 
213  111.  341,  72  N.  E.  1060. 
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defense  which  the  party  who  is  guilty  of  fraud  sets  up  to  his  liabil- 
ity upon  the  original  obligation.  In  such  a  case,  if  fraud  is  shown 
to  exist,  the  same  evidence  establishes  the  fact  that  the  party  who 
is  guilty  of  fraud  is  liable  upon  the  original  obligation.  A  differ- 
ent result  would  be  reached  where  the  party  who  is  charged  with 
fraud  sets  up  defenses  to  the  original  obligation  which  involve 
facts  other  than  those  about  which  he  made  the  alleged  fraudulent 
statement.  The  omission  of  the  defrauded  party  to  restore  what  he 
received  under  a  contract  of  compromise  can  not  be  justified  under 
the  theory  that  such  amount  is  due  to  him  if  such  contract  of  com- 
promise is  upheld,  and  that  if  such  contract  of  compromise  is 
held  to  be  invalid,  it  should  be  credited  upon  his  original 
cause  of  action ;  since  it  is  possible  that  the  contract  of  compromise 
may  be  held  to  be  invalid  for  fraud,  and  yet  the  defrauded  party 
may  fail  upon  his  original  cause  of  action.31  In  cases  of  informal 
rescission  at  law  the  party  seeking  relief  must,  as  a  condition  pre- 
cedent to  maintaining  his  action,  place  the  adversary  party  in  statu 
quo,  or  make  tender  thereof.31  In  a  suit  for  formal  rescission  in 
equity  it  is  not  a  condition  precedent  to  bring  the  suit  that  the  de- 
frauding party  be  placed  in  statu  quo.  It  is  sufficient  if  the 
defrauded  party  is  ready  and  willing  so  to  place  the  adversary 
party.40  If  the  thing  received  by  the  defrauded  party  is  surrendered 
at  the  trial  of  the  action  it  is  -sufficient.41    The  decree  of  rescission 


*  Insurance  Co.  v.  Hull,  51  0.  S.  270, 
37  N.  E.  1116  [distinguished,  Manhat- 
tan Life  Insurance  Co.  v.  Burke,  69  O. 
S.  294,  70  N.  E.  74] ;  Gilmore  v.  West- 
ern Electric  Co.  (N.  D.),  172  N.  W.  Ill; 
Hadley  v.  Hadley,  79  Or.  573,  165  Pac. 
106. 

MRigdon  v.  Walcott,  141  111.  649,  31 
N.  E.  158;  Mortimer  v.  McMullen,  202 
III.  413,  67  N.  E.  20. 

40  United  States.  Thackrah  v.  Hasa, 
119  U.  S.  499,  30  L.  ed.  486. 

Indiana.  Shull  v.  Shull,  100  Ind.  477; 
Higham  v.  Harris,  108  Ind.  246,  8  N. 
E.  255. 

Massachusetts.  Thomas  v.  Beals,  154 
Mass.  51,  27  N.  E.  1004. 

Montana.  Maloy  v.  Berkin,  11  Mont. 
138,  27  Pac.  442. 

New  York.  Gould  v.  Bank,  86  N.  Y. 
75. 

Wisconsin.    Paetz  v.  Stoppleman*,  75 


Wis.  510,  44  N.  W.  834;  Ludington  v. 
Patton,   111   Wis.  .208,  86  N.  W.  571. 

"There  was  no  necessity  for  an  offer 
to  return  the  consideration  before  the 
bill  was  brought.  A  bill  in  equity  is 
not,  like  an  action  at  law,  brought  on 
the  footing  of  a  rescission  previously 
completed.  *  *  *  The  foundation 
of  the  bill  is  that  the  rescission  is 
not  complete  and  that  it  asks  the  aid 
of  the  court  to  make  it  so."  Thomas 
v.  Beals,  154  Mass.  51,  27  N.  E.  1004 
[quoted  in  Ludington  v.  Patton,  111 
Wis.  208,  86  N.  W.  571]. 

Becker  v.  Trickel,  80  Wis.  484,  an 
action  in  equity  in  which  it  was  held 
that  an  offer  to  restore  is  necessary 
before  suing  in  equity  is  overruled  in 
Ludington  v.  Patton,  111  Wis.  208,  86 
N.  W.  571. 

41  Thurston  v.  Blanch ard,  39  Mass. 
(22  Pick.)  18,  33  Am.  Dec.  700. 
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most  itself  provide  for  restoration,  however,  if  the  defrauding 
party  has  not  been  placed  in  statu  quo  before  commencement  of  the 
suit.42  The  duty  to  place  the  party  guilty  of  fraud  in  statu  quo  is 
waived  by  his  refusal  to  receive  it  and  to  return  what  he  has  re- 
ceived, and  formal  tender  is  thus  waived.43  There  is,  however,  some 
authority  to  the  effect  that  even  in  equity  the  defrauded  party 
must  return  what  he  has  received  under  the  contract  as  a  condition 
precedent  to  maintaining  a  bill  for  rescission.44  It  is  said  that  a 
bill  in  equity  to  set  aside  a  release  on  the  ground  of  fraud  must 
allege  that  the  defrauded  party  returned  the  consideration  which 
he  received  under  such  contract,  and  that  an  allegation  that  plain- 
tiff was  unable  to  return  such  consideration  is  not  sufficient.41  If 
the  defense  of  fraud  is  interposed  in  an  action  on  an  executory 
contract,  it  is  not  necessary  as  a  condition  precedent  to  making 
such  defense  to  place  the  adversary  party  in  statu  quo.41 

§  353.  Partial  rescission  impossible.  A  partial  rescission  of  an 
entire  contract  can  not  be  had.  The  contract  must  be  valid  or  void 
in  toto.  This  rule  applies  to  informal  rescission  at  law,  or  repudia- 
tion of  liability  under  the  contract.1  Where  A  had  exchanged  land 
for  stock,  by  reason  of  fraudulent  representations  as  to  facts  affect- 
ing its  value,  he  could  not  affirm  the  sale,  and  at  the  same  time 
enforce  a  vendor's  lien  on  the  realty  to  the  amount  of  the  differ- 
ence between  the  actual  value  of  the  stock  and  its  value  as  repre- 
sented.2 .  If  the  contract  is  avoided,  it  carries  with  it  all  clauses, 


ttSchribar  v.  Maxwell,  93  Kan.  211, 
144  Pac.  191  [modifying  on  rehearing, 
(Schribar  v.  Maxwell,  92  Kan.  306,  140 
Pac.  865] ;  Porter  v.  O'Donovan,  65  Or. 
1,  130  Pac.  393;  Sperry  v.  Sperry,  80 
W.  Va.  142,  92  S.  E.  574  (obiter,  as  the 
court  found  only  constructive  fraud). 

43  Johnson  v.  Burns ide,  3  S.  D.  230, 
52  N.  W.  1057;  Davis  v.  Mitchell,  72 
Or.  165,  142  Pac.  788. 

44  Babcock  v.  Farwell,  245  111.  14,  137 
Am.  St.  Rep.  284,  91  N.  E.  683;  Loft*  v. 
Gibbert  (N.  D.),  166  N.  W.  810.  It  is 
said  that  "a  party  can  not  rescind  a 
contract  without  offering  to  put  the 
other  in  statu  quo.  These  principles 
of  law  are  too  well  settled  to  be  now 
doubted;  a  statement  of  them  is  suf- 
ficient to  announce  the  law." 


In  this  case,  however,  the  defrauded 
party  had  conveyed  to  a  third  person 
the  land  which  formed  the  consider- 
ation for  such  contract,  and  had  made 
no  effort  to  secure  a  reconveyance 
thereof.  The  evidence  also  showed 
ratification.  Sher  bloom  v.  Faussett 
(Wash.),  170  Pac.  337. 

*  Babcock  v.  Farwell,  245  111.  14,  137 
Am.  St.  Rep.  284,  91  N.  E.  683. 

41  Coburn  v.  Hardy,  63  Mo.  475 ;  Heav- 
ner  v.  Morgan,  30  W.  Va.  355,  8  Am. 
St.  Rep.  55,  4  S.  E.  406. 

IBarrie  v.  Earle,  143  Mass.  1,  8  N. 
E.  639;  Yeomans  v.  Bell,  151  N..Y.  230, 
45  N.  E.  552;  Guild  v.  More,  32  N. 
D.  432,  155  N.  W.  44. 

2  Graham  v.  Moffett,  119  Mich.  303, 
78  N.  W.  132. 
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such  as  provisions  for  the  forfeiture  of  money  deposited.'  Still  less 
can  the  guilty  party  demand  that  the  innocent  party  should  rescind 
only  that  part  of  an  entire  contract  to  which  the  fraud  specifically 
related.4  The  rule  that  partial  rescission  or  repudiation  is  impos- 
sible applies  equally  to  formal  rescission  in  equity.1  If  two  or  more 
contracts  are  severable,  one  may  be  avoided  for  fraud,  although 
the  other  contracts  are  treated  as  valid.8  This  rule  does  not  apply 
to  fraud  in  some  matter  collateral  to  the  contract,  but  not  a  term 
thereof.  Thus,  where  A  has  by  fraud  been  induced  to  pay  an  extra 
sum  over  and  above  his  actual  contract  liability  he  may  recover 
such  sum  without  attacking  the  original  contract.7  So  if  he  has 
been  induced  to  pay  money  under  the  contract,  by  fraudulent  rep- 
resentations that  the  contract  has  been  performed,  he  may  recover 
such  payment  without  avoiding  the  contract.1  The  rule  that  partial 
rescission  or  repudiation  is  impossible  applies  only  to  entire  con- 
tracts, and  not  to  severable  contracts.  If  the  contract  is  divisible, 
a  part  of  it  may  be  affirmed  and  a  part  disaffirmed.9 

§354.  Ratification — In  general  Since  fraud  in  the  induce- 
ment makes  a  contract  voidable,  not  void,  the  party  defrauded 
may  make  the  contract  valid  by  electing,  with  full  knowledge 
of  the  facts,  to  treat  it  as  valid.1    A  promise  to  pay  the  purchase 


3  McDowell  v.  Caldwell,  116  la.  475, 
89   N.  W.   1111. 

4  Butler  v.  Prentiss,  158  N.  Y.  49,  52 
N.  E.  652. 

•  Hyslip  v.  French,  52  Wis.  513,  516, 
9  N.  W.  605;  Hoffman  v.  King,  70  Wis. 
372,  381,  36  N.  W.  25;  McConnell  v. 
Hughes,  83  Wis.  25,  53  N.  W.  149. 

•  Weil  r.  Stone,  33  Ind.  App.  112, 
104  Am.  St.  Rep.  243,  69  N.  E.  698. 

7  Kelly  v.  Solari,  9  M.  &  W.  54; 
United  States  v.  Barlow,  132  U.  S.  271, 
33  L.  ed.  346;  Caldwell  v.  Maxfield, 
7  S.  D.  361,  64  N.  W.  166. 

•  Minor  v.  Baldridge,  123  Cal.  187,  55 
Pac.  783. 

•  Higham  v.  Harris,  108  Ind.  246,  8 
N.   E.  255. 

1  United  States.  Upton  v.  Tribilcock, 
91  U.  S.  45,  23  L.  ed.  203;  McLean  v. 
Clapp,  141  U.  S.  429,  35  L.  ed.  804; 
Shappirio  v.  Goldberg,  192  U.  S.  232, 
48  L.  ed.  419;   Kingman  v.  Stoddard, 


85  Fed.  740,  29  C.  C.  A.  413;  Wright 
v.  Phipps,  90  Fed.  556;  Alger  v.  Ander- 
son, 92  Fed.  696;  Burnes  v.  Burnes,  137 
Fed.  781  [affirming  Gatch  v.  Burnes, 
132  Fed.  485];  Burk  v.  Johnson,  146 
Fed.  209,  76  C.  C.  A.  567. 

Alabama.  Thweatt  v.  McLeod,  56 
Ala.  375;  Manning  v.  Pippen,  95  Ala. 
537,  11  So.  56;  Pelham  v.  Chattahoochee 
Grocery  Co.,  140  Ala.  216,  8  L.  R.  A. 
(N.S.)  448,  41  So.  12. 

California.  Nounnan  v.  Land  Co.,  81 
Cal.  1,  6  L.  R.  A.  219,  22  Pac.  515; 
Schmidt  v.  Mesmer,  116  Cai.  267,  48 
Pac.  54;  Montgomery  v.  McLaury,  143 
Cal.  83,  76  Pac.  964;  North  American 
Dredging  Co.  v.  Outer  Harbor  Dock  & 
Wharf  Co.  (Cal.),  17a  Pac.  756. 

Illinois.  Brown  v.  Brown,  142  111.  409, 
32  N.  E.  500. 

Indiana.  St.  John  v.  Hendrickson,  81 
Ind.  350. 

Iowa.    Kearney,  etc,  Co.  v.  Ry.  Co., 
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money ; 2  giving  a  note  in  performance  of  the  original  contract ; 3  mak- 
ing a  partial  payment  of  the  purchase  price ; 4  the  payment  of  interest 
thereon;8  an  assignment  of  a  contract;1  the  obtaining  of  an  ex- 


97  la.  719,  59  Am.  St.  Rep.  434,  66 
N.  W.  1059;  Dorr  v.  Alford,  111  la. 
278,  82  N.  W.  789;  Seeley  v.  Seeley  - 
Howe-Le  Van  Co.,  128  la.  294,  103  N. 
W.  961;  Richards  v.  School  Township, 
132  la.  612,  109  N.  W.   1093. 

Kansas.  W.  W.  Kimball  Co.  v.  Raw, 
7  Kan.  App.  17,  51  Pac.  789. 

Kentucky.  McCulloch  v.  Scott,  52 
Ky.  (13  B.  Mon.)  172,  56  Am.  Dec.  561; 
Cornett  v.  Kentucky  River  Coal  Co., 
175  Ky.  718,  195  S.  W.  149. 

Massachusetts.  Stevens  v.  Pierce, 
151  Mass.  207,  23  N.  E.  1006. 

Michigan.  Bedier  v.  Reaume,  95 
Mich.  518,  55  N.  W.  366;  Western  Elec- 
tric Co.  v.  Hart,  103  Mich.  477,  61  N. 
\V.  867;  Holmes  v.  Huizenga,  160  Mich. 
344  [sub  nomine,  Holmes  v.  Huizinga, 
125  N.  W.  419]. 

Minnesota.  Thompson  v.  Libby,  36 
Minn.  287,  31  N.  W.  52;  Crooks  v.  Nip- 
polt,  44  Minn.  239,  46  N.  W.  349. 

Missouri.  Thiemann  v.  Heinze,  120 
Mo.  630,  25  S.  W.  533. 

Montana.  Brundy  v.  Canby,  50  Mont. 
454,  148  Pac.  315. 

Nebraska.  Kertson  v.  Kertson,  7? 
Neb.  688,  110  N.  W.  750. 

Hew  Mexico.  Ellis  v.  Newbrough,  6 
N.  M.  181,  27  Pac.  490. 

Hew  York.  Vernol  v.  Vernol,  63  N. 
Y.  45;  People  v.  Stephens,  71  N.  Y. 
527;  Schiffer  v.  Dietz,  83  N.  Y.  300; 
Strong  v.  Strong,  102  N.  Y.  69,  73,  5 
N.  E.  799;  Pryor  v.  Foster,  130  N.  Y. 
171,  29  N.  E.  123;  Elliott  v.  Brady, 
192  N.  Y.  221,  18  L.  R.  A.  (N.S.)  600, 
85  N.  E.  69;  Saratoga,  etc.,  Ry.  Co.  v. 
Fogg,  24  Wend.  (N.  Y.)  74,  35  Am. 
Dec.  598. 

.  North  Carolina.    Smith  v.  Pritchard, 
173  N.  Car.  720,  92  S.  E.  257. 
,  Ohio.    Baltimore  &  0.  R.  Co.  v.  Jolly, 
71  O.  S.  92,  72  N.  E.  888. 

Oklahoma.  Skinner  v.  Scott,  29  Okla. 
364,  118  Pac.  394. 


Oregon.  Vaughn  v.  Smith,  34  Or.  54, 
55  Pac.  99;  Hewitt  v.  Andrews,  69  Or. 
581, 140  Pac.  437;  Seeck  v.  Jakel,  71  Or. 
35,  L.  R.  A.  1915A,  679,  141  Pac.  211; 
Cooper  v.  Hillsboro  Garden  Tracts,  78 
Or.  74,  152  Pac.  488;  Brice  v.  Mt.  Scott 
Park  Cemetery  Corporation,  —  Or.  — , 
178  Pac.  935. 

Tennessee.  Blue  Springs  Mining  Co. 
v.  Mcllvien,  97  Tenn.  225,  36  S.  W. 
1094 ;  Precious  Blood  Society  v.  El  By  the, 
102  Tenn.  40,  50  S.  W.  759;  Lear  v. 
Lumber  Co.  (Tenn.  Ch.  App.),  42  S. 
W.  808;  Kerns  v.  Perry  (Tenn.  Ch. 
App.),  48  S.  W.  729. 

Vermont.  Jenness  v.  Simpson,  84  Vt. 
127,  78  Atl.  886. 

Virginia.  Slothower  v.  Land  Co. 
(Va.),  27  S.  E.  466;  Wilson  v.  Hund- 
ley, 96  Va.  96,  70  Am.  St.  Rep.  837, 
30  S.  E.  492;  Rector,  etc.,  v.  Snyder, 
100  Va.  567,  42  S.  E.  337;  Finch  v. 
Garrett,  109  Va.  114,  63  S.  E.  417. 

West  Virginia.  Starchar  v.  Duty,  61 
Wi  Va.  373,  123  Am.  St.  Rep.  990,  9 
L.  R.  A.  (N.S.)  913,  56  S.  E.  524;  Coff- 
man  v  Viquesney,  76  W.  Va.  84,  84  S. 
E.  1069. 

2  Blue  Springs  Mining  Co.  v.  Mcllvien, 
97  Tenn.  225,  36  S.  W.  1094. 

3  Dickson  v.  Fowler,  114  Md.  344,  79 
Atl.  519. 

4  Dennis  v.  Jones,  44  N.  J.  Eq.  513, 
6  Am.  St.  Rep.  899,  14  Atl.  913. 

•  Harrington  v.  Paterson,  124  Cal. 
542,  57  Pac.  476. 

•  Assignment  of  a  land  contract  op- 
erates as  ratification,  if  with  knowl- 
edge of  the  facts;  and,  accordingly,  the 
assignee  can  not  avoid  because  of 
fraud  on  the  assignor.  Cooper  v.  Hills- 
boro  Garden  Tracts,  78  Or.  74,  152 
Pac.  488. 

Assignment  of  a  mortgage  may  op- 
erate as  ratification.  Bedier  v.  Reaume, 
95  Mich.  518,  55  N.  W.  366. 
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tension  of  time ; 7  renewing  a  note ;  ■  endorsing  notes  for  renewal 
after  learning  that  such  notes  were  originally  obtained  by  fraud,' 
or  making  payments  thereon ; w  making  a  new  contract,11  as  by 
providing  for  payment  at  once,  instead  of  deferred  payments ; 12  or 
entering  into  a  new  agreement  to  pay  in  legal  services  and  not  in 
cash  for  stock,  the  subscription  which  has  been  induced  by  fraud ; M 
or  receiving  money  under  the  contract,14  as  for  an  extension  of 
time ; 18  or  leasing  the  property  bought  through  fraud ; 1$  or  remain- 
ing in  possession  and  making  improvements ; "  or  taking  security 
for  performance ; u  or  treating  as  his  own  property  received  under 
the  contract ; 19  accepting  benefits  under  the  transaction ; a  or  other 
performance  of  an  executory  contract,21  as  continuing  the  work  of 
excavation  after  learning  that  the  material  was  much  more  ex- 
pensive to  excavate  than  had  been  represented;12  or  bringing  suit 
on  the  contract ; n  or  getting  judgment  thereon,24  are  all  acts  which 


TRuhl  v.  Mott,  120  Cal.  668,  53  Pac. 
304;  Western  Electric  Co.  v.  Hart,  103 
Mich.  477,  61  N.  W.  867. 

•  W.  W.  Kimball  Co.  v.  Raw,  7  Kan. 
App.  17,  51  Pa*  789;  Morgan  v.  Now- 
lin,   126  Mich.   105,  85  N.  W.  408. 

•  Elliott  v.  Brady,  192  N.  Y.  221,  18 
L.  R.  A.  (N.S.)  600,  85  N.  E.  69. 

10  Young  v.  Shepard's  Estate,  124 
Mich.  552,  83  N.  W.  403;  Morgan  v. 
Nowlin,  126  Mich.  105,  85  N..W.  468. 

11  Lee  v.  McClelland,  120  Cal.  147,  52 
Pac.  300;  Brown  v.  South  Joplin  Lead 
&  Zinc  Mining  Co.,  231  Mo.  166,  132  S. 
W.  693;  Ott  v.  Pace,  43  Mont.  82,  115 
Pac.  37. 

12  Husted  v.  Insley,  94  S.  W.  708  (re- 
ported without  opinion  in  78  Ark.  603). 

UBowen  v.  Aetna  Indemnity  Co.,  151 
la.  663,  131  N.W.  1086. 

14  Brown  v.  Brown,  142  111.  409,  32  N. 
E.  500;  Deskins  v.  Dunn,  158  Ky.  172, 
164  S.  W.  810. 

ISStarchar  v.  Duty,  61  W.  Va.  373, 
123  Am.  St.  Rep.  990,  9  L.  R.  A.  (N.S.) 
913,  56  S.  E.  524. 

1«  Precious  Blood  Society  v.  Elsythe, 
102  -Tenn.  40,  50  S.  W.  759. 

17  Vaughn  v.  Smith,  34  Or.  54,  55  Pac. 
99. 

IIRuhl  v.  Mott,  120  Cal.  668,  53  Pac. 
304;  Burnham  v.  Smith,  82  Mo.  App.  35. 


11  United  States.  McLean  v.  Clapp, 
141  U.  S.  429,  35  L.  ed.  804. 

Iowa.  Cress  v.  I  vena,  163  la.  659,  145 
N.  W.  325. 

Minnesota.  Marshall-  v.  Gilman,  47 
Minn.  131,  49  N.  W.  688. 

North  Dakota.  Gil  more  v.  Western 
Electric  Co.  (N.  D.),  172  X.  W.  111. 

Oregon.  Whitney  v.  Bissell,  75  Or. 
28,  146  Pac.  141. 

Tennessee.  Memphis  St.  Ry.  Co.  v. 
Giardino,  116  Tenn.  368,  92  S.  W.  856. 

20  North  American  Dredging  Co.  v. 
Outer  Harbor  Dock  &  Wharf  Co.  (Cal.), 
173  Pac.  756;  Kertson  v.  Kertson,  77 
Neb.  688,  HON.  W.  750. 

21  Kingman  v.  Stoddard,  85  Fed.  740, 
29  C.  C.  A.  413;  Nounnan  v.  Land  Co., 
81  Cal.  1,  6  L.  R.  A.  219,  22  Pac.  515; 
Baltimore  &  Ohio  R.  Co.  v.  Jolly,  71  O. 
S.  92,  72  N.  E.  888. 

22  Baltimore  &  O.  R.  Co.  v.  Jolly,  71 
O.  S.  92,  72  N.  E.  888. 

23Arzuaga  v.  Gonzalez,  239  Fed.  60, 
L.  R.  A.  1917D,  697;  Montgomery  v. 
McLaury,  143  Cal.  83,  76  Pac.  964; 
Stramel  v.  Hawes,  97  Kan.  120,  154 
Pac.  232;  Conrow  v.  Little,  115  N.  Y. 
387,  5  L.  R.  A.  693,  22  N.  E.  346. 

24  Wagner  v.  Magee,  130  Minn.  162, 
153  N.  W.  313. 
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amount  to  a  ratification  if  done  after  discovery  of  the  fraud  and 
with  full  knowledge  thereof.  One  who  retains  property  which  is 
sold  to  him  under  fraudulent  representations  and  makes  use  thereof 
with  full  knowledge  of  the  fraud  ratifies  such  contract.28  If  A  sold 
goods  to  B  by  means  of  fraudulent  representations  as  to  their  qual- 
ity, B's  act  in  keeping  such  goods  and  selling  a  part  of  them  with 
full  knowledge  of  the  facts  operates  as  ratification.26  If  a  false 
statement  is  made  as  to  the  time  at  which  stock  in  a  building  and 
loan  company  will  mature,  the  act  of  the  vendor  of  realty  which  is 
sold  in  consideration  of  such  stock,  in  drawing  upon  the  building 
and  loan  company  from  time  to  time  for  several  years  after  such 
vendor  knows  that  such  certificates  have  not  matured  at  the  time 
stated,  operates  as  a  ratification  of  such  transaction.27  Acceptance 
of  payments  under  a  contract  waives  the  right  to  rescind  for  fraud 
as  to  the  value  of  property  sold  thereunder.28  If  subscriptions  to 
stock  of  a  corporation  are  obtained  by  concealing  from  the  sub- 
scribers the  terms  of  a  temporary  agreement  under  which  the  cor- 
poration is  organizing,  and  the  subscribers  after  learning  of  the 
terms  of  such  agreement  fail  to  object  and  permit  further  action 
under  the  contract  without  objection,  the  subscribers  can  not  there- 
after avoid  such  subscriptions.28 

§355.  What  amounts  to  ratification — Operative  acts.  Acts 
which  never  take  effect,  as  signing  and  acknowledging  a  deed  of 
assignment  of  partnership  property,  but  withdrawing  assent  before 
delivery,1  or  acts  done  under  duress,  as  giving  a  purchase-money 
note  under  duress,2  are  not  ratification.  If  A  and  B  have  been  in- 
duced by  X  to  convey  land  to  him  for  a  small  fraction  of  its  value 
by  means  of  false  representations  made  by  X  as  to  the  quality  and 
condition  of  land  which  he  conveys  in  exchange  for  the  land  be- 
longing to  A  and  B,  such  contract  is  not  ratified  by  agreement  of 
A  and  B  after  they  discover  the  facts  to  take  a  small  amount  of 
money  and  worthless  land  in  addition  to  the  original  consideration, 
if  A  is  slow-witted  and  understands  the  English  language  imper- 
fectly while  B  is  excitable  and  at  times  insane.8 

8  Aurora   Land   Co.    v.    Keevan,    67  Cemetery  Corporation,  —  Or.  — ,   178 

Wash.  305,  121  Pac.  469.  Pac.  935. 

20  Rice  v.  PuIIiam,   141   Ky.   10,   131  2»  Chicago  Bldg.  &  Mfg.  Co.  v.  Beaven, 

S.  W.  1053.  149  Ky.  267,  148  S.  W.  37. 

27  Raymond  v.  Spitzer,  164  Mich.  482,  1  Tarkington  v.  Purvis,  128  Ind.  182, 

129  N.  W.  711.  9  L.  R.  A.  607,  25  N.  E.  879. 

2iLe   Vine   v.  Whitehouse,  37   Utah  2Ganz  v.  Weisenberger,  66  Mo.  App. 

260,  109  Pac.  2.  1 10. 

Such    as    payments    of    interest  'for  3  Blampey  v.  Pike,  155  Mich.  384,  119 

four  years.     Brice  v.  Mt.  Scott  Park  N.  W.  576. 


§356 


Page  on  Contracts 


572 


§  356.  Knowledge  of  facts.  In  order  that  there  may  be  ratifi- 
cation, the  party  who  is  defrauded  must  act  with  full  knowledge 
of  the  facts.1  If  A  has  obtained  insurance  by  misrepresenting  his 
age,  and  by  misrepresentation  as  to  the  fact  that  other  companies 
have  rejected  him  as  a  risk,  the  fact  that  the  insurance  company 
received  premiums  from  him  after  it  had  the  means  of  knowing 
that  such  statements  were  false  does  not  amount  to  a  ratification  if 
such  means  of  knowledge  was  derived  from  information  which  was 
furnished  by  one  who  was  assisting  A  in  obtaining  such  insurance.2 
The  fact  that  the  party  who  has. been  defrauded  suspects,  after  the 
transaction  is  completed,  that  fraud  exists,  does  ngt  make  his  de- 
laying rescission  until  he  can  determine  the  existence  of  such  fraud 
amount  to  a  ratification.3  Acts  done  before  the  discovery  of  the 
fraud  can  not  constitute  ratification.4  However,  acts  done  after  the 
fraud  is  discovered,  but  before  the  defrauded  party  has  discovered 
all  the  evidence  tending  to  prove  fraud,  may  amount  to  a  ratifica- 
tion.1 It  is  said  that  one  who  is  induced  to  buy  an  orchard  by 
false  representations  as  to  the  returns  therefrom  during  the  preced- 


1  Circle  v.  Potter,  83  Kan.  363,  111 
Pac.  479;  Kenyon  Realty  Co.  v.  Na- 
tional Deposit  Bank,  140  Ky.  133,  130 
6.  W.  965. 

2  Metropolitan  L.  Ins.  Co.  v.  Freed- 
man,  159  Mich.  114,  32  L.  R.  A.  (N.S.) 
298,  123  N.  W.  547. 

3  Hall  v.  Catherine  Creek  Develop- 
ment Co.,  78  Or.  585,  L.  R.  A.  1916C, 
996,   153  Pac.  97. 

4  England.  Bartram  v.  Lloyd,  20 
Times  Law  R.  281. 

Alabama.     Alabama,  etc.,  Works  v.. 
Dallas,  127  Ala.  513,  29  So.  459. 

Georgia.  Davis  Sewing  Machine  Co. 
v.  Crutchfield,  117  Ga.  873,  45  S.  E.  228. 

Iowa.  Coles  v.  Ry.,  124  la.  48,  99  N. 
W.  108. 

Kentucky.  Louisville  &  N.  R.  Co.  v. 
Helm,  121  Ky.  645,  89  S.  W.  709. 

Massachusetts.  Fitzmaurice  v.  New 
York,  New  Haven  &  Hartford  R.  R. 
Co.,  192  Mass.  159,  116  Am.  St.  Rep. 
236,  6  L.  R.  A.  (N.S.)  1146,  78  N.  E. 
418. 

Minnesota.    Oestreich  v.  Chicago,  St. 


Paul,  Minn.  &  Omaha  Ry.  Co.,  140 
Minn.  280,  W  N.  W.  1032. 

North  Dakota.  Liland  v.  Tweto,  19 
N.   D.   551,    125   N.   W.   1032. 

Oklahoma.  Gilpin  v.  Netograph  Ma- 
chine Co.,  25  Okia.  408,  29  L.  R.  A. 
(N.S.)  477,  108  Pac.  382. 

Pennsylvania.  American,  etc.,  Ins. 
Co.  v.  Judge,  191  Pa.  St.  484,  43  Atl. 
374. 

West  Virginia.  West  End  Real  Es- 
tate Co.  v.  Nash,  51  W.  Va.  341,  41 
S.  E.  182. 

Wisconsin.  Bostwick  v.  Ins.  Co.,  116 
Wis.  392,  92  N.  W.  246. 

The  fact  that  a  party  who  has  been 
induced  by  fraud  to  give  notes,  is  in- 
duced to  give  other  notes  in  renewal 
thereof  before  such  fraud  is  discovered, 
does  not  prevent  him  from  interposing 
fraud  as  a  defense.  Gilpin  v.  Neto- 
graph Machine  Co.,  25  Okia.  408,  29 
L.  R.  A.  (N.S.)  477,  108  Pac.  382. 

•  Simon  v.  Shoe  Co.,  105  Fed.  573,  52 
L.  R.  A.  745,  44  C.  C.  A.  612;  Munich 
Re -Insurance  Co.  v.  Surety  Co.,  113  Md. 
200,  77  Atl.  579. 
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ing  year,  is  put  upon  inquiry  when  he  ascertains  that  the  proceeds 
for  the  first  season  after  the  purchase  are  much  less  than  the  re- 
turns as  represented;  and  if  he  delays  rescission  until  the  third 
year,  such  delay  operates  as  a  ratification.8 

Notice  as  an  element  of  ratification  must  be  actual  notice.  Con- 
structive notice,  as  is  obtained  by  being  a  cashier  of  a  bank,7  is  not 
the  equivalent  of  knowledge,  so  as  to  make  acquiescence  amount  to 
ratification. 

Discovery  of  one  false  representation  is  not  constructive  notice 
of  the  falsity  of  other  representation  not  yet  known  to  be  false.1 

§357.  Unequivocal  acts.  The  conduct  which  is  relied  upon  as 
ratification  must  be  conduct  which  shows  unequivocally  that  the 
defrauded  party  intends  to  be  bound  by  the  contract  which  he  was 
induced  to  enter  into  by  fraud.1  If  the  defrauded  party  gives 
notice  promptly  that  he  repudiates  the  contract,  and  the  adversary 
party  declares  the  contract  terminated  for  other  reasons,  the  failure 
of  the  defrauded  party  to  return  the  contract  or  to  demand  repay- 
ment of  the  money  which  he  had  paid,  for  more  than  a  year,  does 
not  operate  as  a  ratification  if  such  party  is  not  in  possession.2  The 
fact  that  the  lessee  under  an  oil  lease  continued  to  use  part  of  the 
oil  taken  from  the  property  for  about  six  weeks  after  discovering 
the  facts,  is  said  not  to  defeat  his  right  to  rescission,  but  only  to 
render  him  liable  to  pay  a  reasonable  price  for  the  oil  thus  used.3 

If  the  defrauded  party  receives  benefits  which  he  would  be  en-' 
titled  to  receive  without  regard  to  the  contract  which  is  induced  by 
fraud,  such  reception  of  benefits  of  itself  does  not  amount  to  ratifi- 
cation.4 If  the  owner  of  goods  sells  them  to  one  who  does  not 
intend  to  pay  therefor,  the  act  of  such  owner  in  demanding  such 
payment  after  he  learns  of  the  fraud  does  not  amount  to  ratifica- 
tion of  such  contract,  and  it  does  not  prevent  him  from  avoiding 


•  Whitney  v.  Bissell,  75  Or.  28,  146 
Pac.  141. 

1  Dakota  National  Bank  v.  Taylor,  5 
S.  D.  99,  58  N.  W.  297. 

•  Ingram  v.  Abbott,  14  Tex.  Civ.  App. 
583,  38  S.  W.  626;  Stelter  v.  Fowler, 
62  Wash.  345,  113  Pac.  1096  [motion 
to  modify  judgment  denied,  62  Wash. 
351,  114  Pac.  879]. 

1  Pel  ham  v.  Chattahoochee  Grocery 
Co.,  146  Ala*.  216,  119  Am.  St.  Rep.  19, 
8  L.  R.  A.  (N.S.)   448,  41  So.  12;  Put- 


ney v  Schmidt,  16  N.  M.  400,  120  Pac. 
720. 

J  Ballard  v.  Lyons,  114  Minn.  264, 
38  L.  R.  A.  (N.S.f  301,  131  N.  W.  320. 

3  Basye  v.  Paola  Refining  Co.,  79  Kan. 
755,  25  L.  R.  A.  (N\S.)  1302,  101  Pac. 
658. 

4Pelham  v.  Chattahoochee  Grocery 
Co.,  146  Ala.  216,  8  L.  R.  A.  (N.S.) 
448,  41  So.  12;  Coles  v.  Union  Terminal 
Ry.  Co.,  124  la.  48,  99  N.  W.  108. 
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such  contract  and  bringing  an  action  to  replevin  such  goods.8  The 
act  of  an  employe  in  continuing  in  his  employment  after  discover- 
ing the  fact  that  he  has  been  induced  by  fraud  to  release  a  claim 
for  personal  injury,  is  not  ratification  of  such  release,  even  though 
one  of  the  terms  of  such  release  provided  for  permanent  employ- 
ment.1 If  A  has  been  induced  to  sell  goods  by  fraudulent  repre- 
sentations as  to  the  identity  of  the  purchaser,  A's  act  in  attaching 
such  goods  as  those  of  the  purchaser  does  not  amount  to  ratifica- 
tion.7 The  owner  of  property  who  has  been  induced  to  sell  it  on 
credit  to  one  who  buys  it  without  the  intention  of  paying  therefor, 
does  not  waive  his  right  of  action  for  deceit,  by  proving  his  claim 
under  such  contract  against  the  estate  of  the  bankrupt  purchaser 
and  by  receiving  a  dividend  on  such  claim  in  composition  thereof.1 

§  358.  Fair  opportunity  to  avoid.  If  the  fraud  is  not  discov- 
ered until  performance  has  begun,  and  if  performance  has  pro- 
gressed so  far  that  it  is  not  practicable  to  repudiate  the  contract, 
the  continuance  of  performance  with  knowledge  of  the  facts  does 
not  amount  to  ratification.1  This  principle  applies  where  the  fraud 
is  discovered  during  performance,  and  it  is  impracticable,  without 
great  loss  to  the  party  guilty  of  fraud,  to  stop  performance.2  If  A 
has  sold  a  going  business  to  B  by  fraudulent  representations,  B's 
conduct  in  continuing  such  business  while  his  action  to  recover  the 
consideration  paid  by  him  is  pending,  does  not  amount  to  ratifica- 
tion.3 A  agreed  to  drive  logs  for  B,  and  B  fraudulently  represented 
that  they  did  not  exceed  a  certain  number.  After  the  logs  were  in 
the  river  and  the  drive  was  in  progress,  A  discovered  that  they 
greatly  exceeded  such"  number.  It  was  held  that  his  completing 
performance  did  not  waive  his  right  to  recover  for  the  excess 
amount.4  If  the  thing  of  value  which  has  been  received  by  the 
defrauded  party  is  of  such  sort  that  its  value  would  be  seriously 


•  Pelham  v.  Chattahoochee  Grocery 
Co.,  146  Ala.  216,  8  L.  R.  A.  (NJS.) 
448?  41  So.  12. 

S  Coles  v.  Union  Terminal  Ry  Co.,  124 
la.  48,  99  N.  W.   108. 
7  Dean  v.  Yates,  22  0.  S.  388. 

•  Talcott  v.  Friend,  179  Fed.  676,  103 
C.  C.  A.  80,  43  L.  R.  A.  (N.S.)  649. 

1  Clark  v.  Wells,  127  Minn.  353,  L. 
R.  A.  1916F,  476.  149  X.  W.  547;  Waite 
▼.  Shoemaker,  50  Mont.  264,  146  Pac. 


736;  Sell  v.  Mississippi  River  Logging 
Co.,  88  Wis.  581,  60  N.  W.  1065. 

2  Clark  v.  Wells,  127  Minn.  353,  L. 
R.  A.  1916F,  476,  149  N.  W.  547;  Waite 
v.  Shoemaker,  50  Mont.  264,  146  Pac. 
736;  Sell  v.  Logging  Co.,  88  Wis.  581, 
60  N.  W.  1065. 

3  Clark  v.  Wells.  127  Minn.  353,  L. 
R.  A.  191 6F,  476,  149  N.  W.  547. 

4  Sell  v.  Logging  Co.,  88  Wis.  581, 
60  N.  W.   1065. 
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depreciated  if  it  were  abandoned  by  such  party,  his  conduct  in  so 
acting  as  to  preserve  its  value  as  far  as  possible  does  not  amount  to 
ratification.8 


§359.  Effect  of  ratification.  If  the  defrauded  party  elects  to 
ratify  the  contract,  he  can  not  rescind  thereafter.1 

Ratification  prevents  subsequent  rescission,  but  on  principle  it 
should  not  waive  the  right  of  action  for  damages ;  and  some  author- 
ities so  hold,  on  the  ground  that  the  action  of  deceit  necessarily 
presumes  that  the  contract  is  affirmed.2  If  the  seller  of  property  is 
induced  to  enter  into  the  contract  of  sale  by  fraudulent  representa- 
tions, his  action  in  affirming  the  contract  of  sale  and  suing  to  re- 
cover the  purchase  price  does  not  prevent  him  from  maintaining  an 
action  in  tort  for  damages  sustained  by  such  deceit.3  The  fact  that 
the  seller  recovers  a  judgment  for  the  purchase  price  of  goods 
which  he  is  induced  to  sell  by  fraud,  is  not  a  bar  to  a  subsequent 
action  by  the  seller  to  recover  damages  for  deceit,  if  the  'udgment 
for  the  priee  of  the  goods  can  not  be  collected.4 

Some  authorities,  however,  treat  ratification  as  waivir  he  right 
of  action  for  damages.1    Keeping  possession  of  leased  premises  for 


■  Clark  v.  Wells,  127  Minn.  353,  L. 
R.  A.  1916F,  476,  149  N.  W.  547. 

1  Encyclopedia  Press  v.  Harris,  140 
Minn.  145,  167  N.  W.  363;  Gilmore  v. 
Western  Electric  Co.  (N.  D.),  172  N. 
W.  Ill;  Bradley  v.  Tolson,  117  Va. 
467,  85  S.  E.  466;  Coffman  y.  Viques- 
ney,  76  W.  Va.  84,  84  S.  E.  1069. 

2  Connecticut.  Wilson  v.  Nichols,  72 
Conn.  173,  43  Atl.  1052. 

Illinois,  Siltz  v.  Springer,  236  111. 
276,  85  N.  E.  748  [affirming  Springer 
y.  Siltz,  133  III.  App.  552]. 

Iowa.  Dilenbeck  v.  Davis  (la.),  172 
N.  W.  184. 

Maryland.  Weaver  v.  Shriver,  79  Md. 
530,  30  Atl.  189. 

Massachusetts.  Andrews  v:  Jackson, 
168  Mass.  266,  60  Am.  St.  Rep.  390, 
37  L.  R.  A.  402,  47  N.  E.  412. 

Michigan.  Warren  v.  Cole,  15  Mich. 
265;  Lenox  v.  Fuller,  39  Mich.  268,  273; 
Gilchrist  v.  Manning,  54  Mich.  210,  19 
N.  W.  959;  Morman  v.  Harrington,  118 
Mich.  623,  77  N.  W.  242. 


New  York.  Mclntyre  v.  Buell,  132  N. 
Y.  192,  30  N.  E.  396.       S 

Oregon.  MuKnoraah  County  v. 
Standard  American  Dredging  Co.  (Or.), 
180  Pac.  508. 

Texas.  Subtle  v.  Hutchinson  (Tex. 
Civ.  App.),  31  S.  W.  211. 

Virginia.  Jordan  v.  Annex  Corpora- 
tion, 109  Va.  625,  64  S.  E.  1050. 

Wisconsin.  Sell  v.  Miss.  River  Log- 
ging Co.,  8    Wis.  581,  60  N.  W.  1065. 

*  Standard  Sewing  Mach.  Co.  v.  Ow- 
ing*, 140  N.  Car.  503,  8  L.  R.  A.  (N.S.) 
582,  53  S.  E.  345. 

4  Standard  Sewing  Mach.  Co.  v.  Ow- 
ing*, 140  N.  Car.  503,  8  L.  R.  A.  (N.S.) 
582,  53  S.  E.  345. 

■  England.  Selway  v.  Fogg,  5  M.  & 
W:  83. 

Arkansas.  McDonough  v.  Williams, 
77  Ark.  261,  8  L.  R.  A.  (N.S.)  452,  7 
Am.  &  Eng.  Ann.  Cas.  276,  92  S.  W. 
783. 

California.  Noun  nan  v.  Sutter  Coun- 
ty Land  Co.,  81  Cal.  1,  22  Pac.  515. 
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over  a  year,  asking  reduction  in  rent  and  time  to  pay  rent  overdue 
without  making  any  claim  for  damages  waives  such  claim.1 

If  it  is  impracticable  to  place  the  adversary  party  in  statu  quo, 
as  where  a  vendee  of  an  electric  light  plant  retains  certain  defec- 
tive parts  after  he  learns  that  the  representations  as  to  their  condi- 
tion were  false,  where  it  was  practically  impossible  to  make  tender 
of  such  defective  parts,7  ratification  does  not  bar  the  right  to  re- 
cover damages. 


§360*  Laches.  Delay  for  an  unreasonable  time  after  the  dis- 
covery of  the  fraud,  may,  without  positive  acts  of  ratification, 
amount  to  a  waiver  of  the  right  to  rescind.1    Thus,  in  equity,  delay 


Minnesota.  Bartleson  v.  Vanderhoff, 
06  Minn.  184,  104  N.  W.  820;  Encyclo- 
pedia Press  v.  Harris,  140  Minn.  145, 
167  N.  W.  363. 

New  York.  Saratoga  &  Schenectady 
Railroad  Co.  v.  Row,  24  Wend.  (N.  Y.) 
74,  35  Am.  Dec.  598;  People  v.  Stephens, 
71  N.  Y.  527. 

Texas.  Marsalis  v.  Crawford,  8  Tex. 
Civ.  App.  485,  #28  S.  W.  371. 

6  Schmidt  v.  Mesmer,  116  Cal.  267,  48 
Pac.  54. 

7  Ewing  v.  Hauss  (Ky.),  50  S.  W.  249. 
1  United  States.    Grymes  v.  Sanders, 

93  U.  S.  55,  23  L.  ed.  798;  Benton  v. 
Ward,  59  Fed.  411;  Burnes  v.  Burnes, 
137  Fed.  781,  70  C.  C.  A.  357;  Burk  v. 
Johnson,  146  Fed.  209,  76  C.  C.  A.  567. 

Arkansas.  Fitzgerald  v.  Walker,  55 
Ark.  148,  17  S.  W.  702. 

Illinois.  Perry  v.  Pearson,  135  111. 
218,  25  N.  E.  636;  Greenwood  v.  Fenn, 
136  111.  146,  26  N.  E.  487;  Brown  v. 
Brown,  142  111.  409,  32  N.  E.  500;  Day 
v.  Improvement  Co.,  153  111.  293,  38  N. 
E.  567  [affirming  53  111.  App.  165]; 
Mortimer  v.  McMullen,  202  111.  413,  67 
N.  E.  20;  Burwash  v.  Ballou,  230  111. 
34,  15  L.  R.  A.  (N.S.)  409,  82  N.  E. 
355;  Jorgeson  v.  Hock,  234  III.  631,  86 
N.  E.  296. 

Iowa.  Blackman  v.  Wright,  96  la. 
541,  65  N.  W.  843;  Stetson  v.  Invest- 
ment Co.,  104  la.  393,  73  N.  W.  869. 


Kentucky.  Cornett  v.  Kentucky 
River  Coal  Co.,  175  Ky.  718,  195  S.  W. 
149. 

Minnesota.  Helvetia  Copper  Co.  v. 
Hart-Parr  Co.  (Minn.),  171  N.  W.  272. 

Missouri.  Taylor  v.  Short,  107  Mo. 
384,  17  S.  W.  970. 

Montana.  Ott  v.  Pace,  43  Mont.  82, 
115  Pac.  37. 

Nebraska.  American,  etc.,  Associa- 
tion v.  Rainbolt,  48  Neb.  434,  67  N.  W. 
493. 

New  Jersey.  Norfolk,  etc.,  Co.  ▼. 
Arnold,  49  N.  J.  Eq.  390,  23  Atl.  514; 
Faulkner  v.  Wassmer,  77  N.  J.  Eq.  537, 
30  L.  R.  A.  (N.S.)  872,  77  Atl.  341. 

New  York.  Boyer  v.  East,  161  N. 
Y.  580,  76  Am.  St.  Rep.  290,  56  N.  E. 
114. 

Oregon.  Seeck  v.  Jakel,  71  Or.  35,  L. 
R.  A.  1915A,  679,  141  Pac.  211. 

Pennsylvania.  Mahaffey  v.  Ferguson, 
156  Pa.  St.  156,  27  Atl.  21. 

Washington].  Crocker  v.  Boyd,  88 
Wash.  685,  153  Pac.  1076. 

West  Virginia.  Coffman  v.  Viquesney, 
76  W.  Va.  84,  84  S.  E.  1069. 

"Where  a  party  desires  to  rescind 
upon  the  ground  of  mistake  or  fraud 
he  must,  upon  the  discovery  of  the 
facts,  at  once  announce  his  purpose  and 
adhere  to  it.  *  *  *  He  is  not  per- 
mitted to  play  fast  and  loose."  Grymes 
v.  Sanders,  93  U.  S.  55,  62,  23  L.  ed. 
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for  such  lengths  of  time  as  eight  years,2  or  three  years,8  sixteen 
months,4  or  six  months,'  or  four  months,1  may  waive  the  right  to 
avoid  the  contract.  If  the  contract  is  executory  and  the  party  who 
is  guilty  of  the  fraud  is  not  acting  to  his  prejudice  in  reliance 
thereon,  a  delay  may  not  amount  to  waiver  which  would  amount 
to  waiver  if  the  contract  had  been  executed  or  if  the  party  who  is 
guilty  of  the  fraud  had  incurred  obligations  in  reliance  thereon.7 

The  party  defrauded  has,  however,  k  reasonable  time  in  which 
to  determine  whether  or  not  he  will  avoid  the  contract,  after  he 
discovers  the  fraud.8  Thus,  accepting  money  on  the  contract  three 
days  after  an  offer  to  rescind,9  or  two  months'  delay  in  rescinding^10 
does  not  amount  to  ratification. 

Mere  delay  in  discovering  fraud  does  not  prevent  disaffirmance.11 
Failure  to  discover  fraud  where  the  transaction  was  pending  for  a 
considerable  time  has  been  held  to  prevent  rescission.12 

Laches  whereby  the  party  guilty  of  fraud  is  given  an  oppor- 
tunity to  effect  his  fraud  is  no  bar  to  an  action  against  the  guilty 
party.    Thus  omission  for  five  years  to  record  a  conveyance,  giving 

* 

the  grantor  an  opportunity  to  record  a  mortgage  on  the  realty  thus 
conveyed,  in  favor  of  a  third  party,  does  not  bar  an  action  against 
such  grantor  therefor.13 

§361.  Equitable  relief  refused  to  party  equally  guilty.    If  the 

parties  to  a  transaction  have  each  tried  to  defraud  the  other,  equity 


798  [quoted  in  Day  v.  Improvement 
Co.,  153  111.  293,  304,  38  N.  E.  567;  af- 
firming 53  111.  App.  165]. 

JBoyer  v.  East,  161  N.  Y.  580,  76 
Am.  St.  Rep.  290,  56  N.  E.  114  (a 
case  of  constructive  fraud:  a  purchase 
by  a  guardian  of  his  ward's  property  at 
a  foreclosure  sale). 

3Blackman  v.  Wright,  96  la.  541,  65 
N.  W.  843;  American,  etc.,  Association 
v.  Rainbolt,  48  Neb.  434,  67  N.  W.  493. 

4  Jordy  v.  Dunlevie,  139  Ga.  325,  77  S. 
E.  162. 

IBurwash  v.  Ballou,  230  111.  34,  15  L. 
R.  A.  (N.S.)  409,  82  N.  E.  355. 

•  Faulkner  v.  Wassmer,  77  N.  J.  Eq. 
537,  30  L.  R.  A.  (N.S.)  872,  77  Atl. 
341. 

T Brown  v.  Search,  131  Wis.  109,  111 
N.  W.  210. 


It  is  said  that  a  delay  in  avoiding  a 
compromise  may  not  amount  to  laches, 
although  such  delay  in  case  of  other 
executed  transactions  would  amount 
to  laches.  Helvetia  Copper  Co.  v.  Hart- 
Parr  Co.  (Minn.),  171  N.  W.  272. 

t  Zang  v.  Adams,  23  Colo.  408,  58  Am. 
St.  Rep.  249,  48  Pac.  509;  Tarkington 
v.  Purvis,  128  Ind.  182,  9  L.  R.  A.  607, 
25  N.  E.  879. 

« Tarkington  v.  Purvis,  128  Ind.  182, 
9  L.  R.  A.  607,  25  N.  E.  879. 

10  Zang  v.  Adams,  23  Colo.  408,  58  Am. 
St.  Rep.  249,  48  Pac.  509. 

11  Beckwith  v.  Ryan,  66  Conn.  589,  34 
Atl.  488;  Dakota  National  Bank  v.  Tay- 
lor, 5  S.  D.  99,  58  N.  W.  297. 

« Burk  v.  Johnson,  146  Fed.  209,  76 
C.  C.  A.  567. 

ISAmet  v.  Boyer,  43  La.  Ann.  562,  9 
So.  622. 
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will  not  give  relief  to  the  less  successful  party,  but  will  leave  him 
to  his  rights  at  law.1  This  principle  applies  where  the  party  seek- 
ing relief  has  been  guilty  of  constructive  fraud,  as  where  a  member 
of  a  firm  forces  a  sale  to  himself  of  the  entire  partnership  business 
by  buying  a  rival  business,  hiring  the  valuable  employes  of  his  old 
firm  secretly  and  threatening  dissolution.2  Only  the  party  who  has 
been  misled  by  the  fraud  of  the  adversary  party  can  rescind.  The 
assignee  of  the  injured  patty  can  not  rescind.1 

1  Blackburn  v.  Wooding,  49  Fed.  002 ;  fraud,  whereby  such  sale  ia  made  on 
Stout  v.  Phillippi  Mfg.,  etc.,  Co.,  41  terms  advantageous  to  them,  he  can 
W.  Va.  339,  56  Am.  St.  Rep.  843,  23      have  no  relief  in  equity.) 

S.  E  571.  3  Schmidt  v.  Gaukler,  156  Mich.  243, 

2  Richardson  v.  Walton,  49  Fed.  888.      120  N.  W,  746. 
(If  his  former  partners  are  guilty  of 
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Misrepresentation  in  the  Inducement 

I.    ELEMENTS 

§  362.  Elements  of  misrepresentation — Statement  of  fact. 

|  363.  Distinction  between  opinions  and  statements  of  fact. 

{364.  Falsity. 

{  365.  Representation  as  to  material  fact. 

1 366.  Representation  as  to  immaterial  fact. 

|  367.  Representation  must  mislead. 

{368.  Damage. 

{  369.  Illustrations  of  innocent  misrepresentation  at  modern  law. 

(  370.  By  whom  misrepresentation  may  be  made. 

II.    EFFECT 

1 371.  Original  common-law  rule — Damages. 

{  372.  Original  common-law  rule — Informal  rescission  at  law, 

(  373.  Special  types  of  contract — Insurance. 

(374.  Suretyship. 

(375.  The  rule  in  equity. 

(376.  Effect  of  equity  on  the  common-law  rule. 

(377.  Theories  upon  which  relief  is  granted. 

(378.  Ratification  and  waiver. 

I. 

ELEMENTS. 

§  362.  Elements  of  misrepresentation — Statement  of  fact.  The 
elements  of  innocent  misrepresentation  are  substantially  the  same 
as  those  of  fraud  except  that  the  party  who  makes  such  false  state- 
ment is  acting  in  good  faith.1  The  theory  entertained  in  some  juris- 
dictions that  a  positive  statement  which  is  made  without  disclaim- 

1  California.    Ayers  v.  Southern  Pac;  Michigan.     Honder  v.  Reynolds,  195 

fie  Railroad  Co.,  173  Cal.  74,  L.  R.  A.  Mich.  256,  161  N.  W.  856. 

1917F,  040.  13ft  Pac.  144.  New  York.     Leary  v.  Geller,  224  N. 

Massachusetts.    Long  v.  Inhabitants  Y.  56,  120  N.  E.  31. 

of  Athol,  106  Mass.  497,  17  L.  R.  A.  North   Dakota.     Clark   v.   Northern 

(NJS.)  96,  82  N.  E.  665.  Pacific  Ry.  Co.,  36  N.  D.  503,  L.  R.  A. 


m 


1917E,  399,  162  N.  W.  406. 
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ing  personal  knowledge  amounts  to  an  assertion  of  personal  knowl- 
edge and  hence  amounts  to  fraud,  no  matter  with  what  good  faith 
such  statement  is  made,  extends  the  boundaries  of  fraud  so  as  to 
include  practically  all  operative  misrepresentation.2 

To  constitute  misrepresentation,  the  statement  must  be  one  of 
fact.  If  it  is  clearly  on  its  face  a  mere  matter  of  opinion  or  of 
hearsay,  or  the  statement  is  avowedly  made  on  the  authority  of 
others,  misrepresentation  can  not  exist.3  Thus  a  statement  in  effect 
of  one's  opinion  as  to  the  value  of  certain  book  accounts,4  or  of 
certain  property,8  or  of  the  location  of  certain  land ;  •  or  that  a  fuel- 
saving  device  was  very  valuable  and  would  save  fifty  per  cent,  of 
the  fuel;7  estimates  of  work,  where  not  grossly  inaccurate  and 
where  the  adversary  party  is  notified  that  they  are  merely  approx- 
imate estimates,  are  not  treated  as  positive  statements  of  fact ;  *  or 
that  a  change  in  plans  would  not  involve  additional  expense ;  ■  or  of 
the  probable  extent  of  personal  injuries  where  such  statement  is 
understood  as  an  opinion  and  is  honestly  entertained,18  or  is  ex- 


2  See  §  314. 

3  California.  Taylor  v.  Ford,  131  Cal. 
440,  63  Pac.  770;  Ayers  v.  Southern 
Pacific  Railroad  Co.,  173  Cal.  74,  L.  R. 
A.  1917F,  949,  159  Pac.  144. 

niinois.  Security  Trust  Co.  v.  Tar- 
pey,  182  111.  52,  54  N.  E.  1041  [affirm- 
ing 80  111.  App.  378] ;  Gillespie  v.  Ful- 
ton Oil  &  Gas  Co.,  236  111.  188,  86  N.  E. 
219. 

Iowa.  Seymour  v.  Chicago  &  North- 
western Ry.  Co.,  181  la.  218,  164  N.  W. 
352. 

Kentucky.  Yeomen  of  America  y. 
Rott,  145  Ky.  604,  140  S.  W.  1018. 

Louisiana.  Cole  v.  Mutual  Life  Ins. 
Co.,  129  La.  704,  56  So.  645. 

Massachusetts.  Hillyer  v.  Dickinson, 
154  Mass.  502,  28  N.  E.  905;  Winston 
v.  Pittsfield,  221  Mass.  356,  108  N.  E. 
1038;  Young  v.  Holyoke,  225  Mass.  140, 
114  N.  E.  62. 

Missouri.  Hume  t.  Brelsford,  51  Mo. 
App.  651. 

Montana.  Power  v.  Turner,  37  Mont. 
521,  97  Pac.  950;  Pelican  v.  Mut.  Life 
Ins.  Co.,  44  Mont.  277,  119  Pac.  778. 

Nebraska.    Royal  Neighbors  v.  Wal- 


lace, 5  Neb.  (Unof.)  519,  99  N.  W.  256; 
Moore  v.  Scott,  47  Neb.  346,  66  N.  W. 
441;  Royal  Neighbors  v.  Wallace,  73 
Neb.  409,  102  N.  W.  1020. 

Ohio.  Crist  v.  Dice,  18  O.  S.  536; 
Belmont  etc.,  Mining  Co.  v.  Rogers,  10 
Ohio  C.  C.  305,  3  Ohio  Dec.  453. 

Tennessee.  Knights  of  Honor  v.  Dick- 
son, 102  Tenn.  255,  52  S.  W.  862. 

Virginia.  Wren  v.  Moncure,  95  Va. 
369,  28  S.  E.  588. 

Washington.  English  v.  Grinstead,  12 
Wash.  670,  42  Pac.  121. 

4  Taylor  v.  Ford,  lfrl  Cal.  440,  63  Pac 
770. 

•  Kenton  Ins.  Co.  v.  Wigginton,  89 
Ky.  330,  7  L.  R.  A.  81,  12  S.  W.  668. 

•  Beebe  v.  Birkett,  109  Mich.  663, 
67  N.  W,  966. 

7  J.  H.  Clark  Co.  v.  Rice,  127  Wis. 
451,  106  N.  W.  231. 

I  Winston  v.  Pittsfield,  221  Mass.  356, 
108  N.  E.  1038;  Young  v.  Holyoke,  225 
Mass.  140,  114  N.  E.  62. 

9  Winston  v.  Pittsfield,  221  Mass. 
356,  108  N.  E.  1038. 

10  Seymour  v.  Chicago  &  Northwest- 
ern Ry.  Co.,  181  la.  218,  164  N.  W.  352; 
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pressed  by  one  who  has  no  expert  knowledge,11  are  not  operative 
misrepresentations.  A  statement  that  a  house  was  "good,  safe,  and 
fit  to  live  in,"  is  a  statement  of  opinion  and  not  of  fact.12  A  pre- 
diction is  not  a  misrepresentation,13  as  that  a  bridge  would  be  built, 
an  hotel  erected,  and  streets  graded,  near  a  certain  tract  of  land.14 
In  insurance  contracts  a  representation  to  be  operative  must  be 
one  of  fact.  A  bona  fide  opinion,  even  if  erroneous,  is  not  misrep- 
resentation ; 1s  as  a  mistaken  opinion  as  to  the  cause  of  the  death  of 
insured's  brother  professedly  given  on  information  derived  from 
others,16  or  a  statement  by  the  examining  physician  that  insured 
was  a  "fair"  risk,  the  facts  as  to  his  physical  condition  being 
given.17    A  promise  is  not  a  misrepresentation.11 

§363.  Distinction  between  opinions  and  statements  of  fact. 

Statements  which  purport  in  part  to  be  matters  of  opinion  may  in- 
volve statements  of  fact,  and  in  such  a  case  they  are  treated  as 
misrepresentations.1    An  estimate  which  is  said  to  be  approximate 


Nelson  v.  Chicago  &  Northwestern 
Ry.,  Ill  Minn.  193,  20  Am.  &  Eng. 
Ann.  Cas.  748,  126  N.  W.-  002. 

11  Seymour  v.  Chicago  &  Northwest- 
ern Ry.  Co.,  1S1  la.  218,  164  N.  W.  352. 

« Walsh  v.  Schmidt,  206  Mass.  405, 
92  N.  E.  496.  " 

UPine  Mountain,  etc.,  Co.  v.  Ford 
(Ky.),  50  S.  W.  27;  Turner  v.  Naviga- 
tion Co.,  17  N.  Car.  (2  Dev.  Eq.)   236. 

14  0rr  v.  Goodloe,  93  Va.  263,  24  S. 
E.  1014. 

15  Illinois.  Security  Trust  Co.  v.  Tar- 
pey,  182  111.  52,  54  N.  E.  1041  [affirm- 
ing 80  III.  App.  3781. 

Indiana.  Ins.  Co.  v.  Pickel,  119  Ind. 
155.  12  Am.  St.  Rep.  393,  21  N.  E.  546. 

New  Jersey.  Henn  v.  Ins.  Co.,  67 
N.  J.  L.  310,  51  Atl.  689. 

Oregon.  Baker  v.  Ins.  Co.,  31  Or.  41, 
65  Am.  St.  Rep.  807,  48  Pac.  699. 

Tennessee.  Knights  of  Pythias  v. 
Rosenfeld.  92  Tenn.  508,  22  S.  W.  204; 
Knights  of  Pythias  v.  Cogbill,  99  Tenn. 
28,  41  S.  W.  340. 

Washington.  Dooly  v.  Ins.  Co.,  16 
Wash.  155.  58  Am.  St.  Rep.  26,  47  Pac. 
507. 


IB  Knights  of  Honor  v.  Dickson,  102 
Tenn.  255,  52  S.  W.  862. 

IT  Security  Trust  Co.  v.  Tarpey,  182 
111.  52,  54  N.  E.  1041  [affirming  80  111. 
App.  3781. 

It  Ayers  y.  Southern  Pacific  Railroad 
Co.,  173  Cal.  74,  L.  R.  A.  1917F,  949, 
159  Pac.  144. 

1  United  States.  United  States  v. 
Utah,  Nevada  and  California  Stage  Co., 
199  U.  S.  414,  50  L.  ed.  251. 

Maine.  Hotchkiss  v.  Bon  Air  Coal 
&  Iron  Co.,  10S  Me.  34,  78  Atl.  1108. 

Massachusetts.  Long  v.  Inhabitants 
of  Athol,  196  Mass.  497,  17  L.  R.  A. 
(N.S.)  96,  82  N.  E.  665. 

Minnesota.  Pennington  v.  Roberge, 
122  Minn.  295,  142  N.  W.  710.  ' 

New  Jersey.  Bowker  v.  Cunningham, 
78  N.  J.  Eq.  458,  79  Atl.  608. 

Oklahoma.  Mt.  Hope  Nurseries  Co. 
v.  Jackson,  36  Okla.  273,  45  L.  R.  A. 
(N.S.)  243,  128  Pac.  250. 

Washington.  Pattison  v.  Seattle, 
Renton  &  Southern  Ry.  Co.,  55  Wash. 
625,   104  Pac.  825. 
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only  may  be  so  grossly  inaccurate  as  to  be  a  misrepresentation.2  A 
provision  that  the  contractor  most  take  the  risk  of  errors  in  spe- 
cifications does  not  apply  to  absolute  misstatements  of  fact1  A 
statement  as  to  the  area  of  a  specific  tract  of  land  and  as  to  the 
number  of  fruit  trees  that  could  be  planted  thereon,  may  be  a  mis- 
representation.4 

An  innocent  misstatement  as  to  the  kind  of  building  which  the 
vendee  intends  to  construct  upon  the  realty  purchased  by  him,8  or 
as  to  the  condition  of  one-  who  has  been  injured,1  or  as  to  the 
amount  of  work  remaining  to  be  done,7  is  a  misrepresentation  of 
fact.  A  statement  that  the  coal  underlying  certain  land  contains 
so  small  an  amount  of  sulphur  as  to  be  suitable  for  the  manufacture 
of  coke,  and  that  it  compares  well  with  certain  named  coals  which 
are  standard  coking  coals,  is  a  statement  of  fact  and  not  of  opin- 
ion.1 A  statement  that  mineral  land  which  is  sold  is  an  unbroken 
tract  which  embraces  no  land  owned  by  other  persons  so  as  to  inter- 
fere with  the  operation  of  such  mines,  is  a  statement  of  fact  and 
not  of  opinion.9  One  who  is  induced  to  buy  a  farm  by  innocent 
misrepresentations  that  it  is  free  from  stones  and  certain  kinds  of 
weeds  and  that  it  contains  a  certain  number  of  fruit  trees  may  have 
rescission  if  such  representations  are  materially  false.18    Where  A, 


2  Long  v.  Inhabitants  of  Athol,  106 
Mass.  497,  17  L.  R.  A.  (N.S.)  96,  82  N. 
E.  665. 

3  United  States  v.  Utah,  Nevada  & 
California  Stage  Co.,  199  U.  S.  414. 

4Mt.  Hope  Nurseries  Co.  v.  Jackson, 
36  Okla.  273,  45  L.  R.  A.  (N.S.)  243, 
128  Pac.  250. 

•  Bowker  v.  Cunningham,  78  N.  J. 
Eq.  458,  79  Atl.  008. 

6  Delaware.  Tatman  v.  Philadelphia, 
Baltimore  &  Washington  R.  R.  Co.,  10 
Del.  Ch.  105,  85  Atl.  716. 

Iowa.  Haigh  v.  White  Way  Laundry 
Co.,  164  la.  143,  50  L.  R.  A.  (N.S.) 
1091,  145  N.  W.  473. 

Minnesota.  Jacobson  v.  Chicago,  Mil- 
waukee &  St.  Paul  Ry.,  132  Minn,  181, 
L.  R.  A.  1916D,  144,  156  N.  W.  251; 
Smith  v.  Great  Northern  Ry.  Co.,  139 
Minn.  343,  166  N.  W.  350;  Althoff  v. 
Torrison,  140  Minn.  8.  167  N.  W.  119. 

North   Dakota.     Clark  v.  Northern 


Pacific  Ry.  Co.,  36  N.  D.  503,  L.  R.  A. 
1917E,  399,  162  N.  W.  406. 

Oklahoma.  Chicago,  Rock  Island  & 
Pacific  Ry.  Co.  v.  Rogers,  —  Okla.  — , 
150  Pac.  1132;  Chicago,  Rock  Island  & 
Pacific  Ry.  Co.  v.  Burke,  —  Okla.  — , 
175  Pac.  547. 

Washington.  Pattison  v.  Seattle, 
Renton  &,  Southern  Ry.  Co.,  55  Wash. 
625,  104  Pac.  825. 

Wisconsin.  Bussian  v.  Milwaukee, 
Lake  Shore  &  Western  Ry.  Co.,  56  Wis. 
325,  14  N.  W.  452. 

7  Long  v.  Inhabitants  of  Athol,  196 
Mass.  497,  17  L.  R.  A.  (N.S.)  96,  82  N. 
E.  665. 

•  Hotchkiss  v.  Bon  Air  Coal  &  Iron 
Co.,  108  Me.  34,  78  Atl.  1108. 

IHotchkiss  v.  Bon  Air  Coal  &  Iron 
Co.,  10S  Me.  34,  78  Atl.  1108. 

10  Pennington  v.  Roberge,  122  Minn. 
295,  142  N.  W.  710. 
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while  disclaiming  any  personal  knowledge  of  a  material  fact,  refers 
to  B  for  information,  and  B's  statements  are  incorrect,  A  is  in  legal 
effect  as  liable  for  such  misrepresentation  as  if  he  had  made  it 
himself.11 

§364.  Falsity.  To  constitute  misrepresentation  the  statement 
must  be  false.  If  substantially  true,  there  is  no  misrepresentation.1 
Thus  where  an  insured  represented  that  he  had  not  been  rejected 
by  any  life  insurance  company,  which  was  true,  no  misrepresenta- 
tion existed,  though  he  had  been  rejected  by  a  beneficial  associa- 
tion.2 A  statement  which  is  true  according  to  the  insured's  under- 
standing of  the  question,  which  understanding  is  a  possible  and 
reasonable  construction  thereof  is  not  to  be  regarded  as  false; 
though,  as  the  insurer  intended  the  question,  it  is  false.8  If  the  con- 
struction of  such  question  is  doubtful,  it  must  be  resolved  against 
the  insurer.4  A  question  as  to  " other  insurance"  in  an  application 
for  life  insurance  means  life  insurance;  and  an  answer  "No"  is 
not  false,  even  if  the  insured  has  accident  insurance.8 .  A  statement 
as  to  the  salary  paid  to  an  employe  which  is  substantially  true  is 
not  a  misrepresentation,  although  such  statement  does  not  disclose 
that  part  of  his  compensation  is  in  the  use  of  apartments  and  part 
in  commissions.8  An  innocent  misrepresentation  to  the  effect  that 
a  certain  title  is  good  is  not  operative  if  all  material  defects  have 
been  removed  when  the  vendor  seeks  to  enforce  the  contract.7 

§  365.  Representation  as  to  material  fact.  Wherever  misrepre- 
sentation is  operative,  misrepresentation  as  to  a  material  fact  in- 
validates the  contract.  In  insurance  contracts  a  misrepresentation, 
even  in  good  faith,  of  a  material  fact,1  such  as  the  interest  of  the 


« Irwin  ▼.  Wilson,  45  O.  S.  426,  15  N. 
E.  209;  Cabaness  v.  Holland,  19  Tez. 
Civ.  App.  383,  47  S.  W.  379. 

1  Patton  v.  Glatz,  87  Fed.  283;  Wright 
v.  Phipps.  00  Fed.  550;  United  States 
Fidelity  &  Guaranty  Co.  v.  First  Na- 
tional Bank,  233  111.  475,  84  N.  E.  670; 
Vaughn  v.  Wells,  ISO  Ky.  4S5,  203  S. 
W.  191. 

'Newton  v.  Life  Association,  116  la. 
311,  00  N.  W.  73. 

•  North  British  Mercantile  Tns.  Co.  v. 
Union  Stockyards  Co.,  120  Ky.  465,  87 
8.  W.  285. 


4Mackinnon  v.  Fidelity  &  Casualty 
Co.,  72  N.  J.  L.  29,  00  Atl.  180. 

•  Mutual  Reserve  Life  Ins.  Co.  v.  Dob- 
ler,  137  Fed.  550,  70  C.  C.  A.  134. 

•  City  Trust,  Safe  Deposit  &  Surety 
Co.  v.  Lee,  204  111.  69,  08  N.  E.  485. 

7  Vaughn  v.  Wells,  180  Ky.  485,  203  S. 
W.  191. 

1  Alabama.  Capital  Tns.  Co.  v.  Aut* 
rey,  105  Ala.  269,  53  Am.  St.  Rep.  121, 
17  So.  320. 

Kentucky.  Provident  Savings  Life 
Assurance  Co.  v.  Dees,  120  Ky.  285, 86  S. 
W.  522;  United  States  Health  &  Acci- 
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insured  in  the  property  covered  by  the  policy;2  or  as  *o  the  use 
which  is  made  of  the  building  which  is  insured;3  or  that  the  ac- 
counts of  the  employe  for  whose  conduct  a  guaranty  company  is 
giving  bond,  have  been  examined ; 4  or  in  life  insurance,  the  age,  if 
understated ; •  or  the  employment,  if  more  hazardous  than  stated ; s 
or  the  habits  of  the  insured  as  to  the  use  of  intoxicating  liquors ; 7 
a  false  statement  that  the  insured  had  never  had  a  certain  serious 
disease,  although  he  did  not  have  it  when  he  applied  for  such  in- 
surance ;  *  or  as  to  the  time  at  which  an  insured  consulted  a  physi- 
cian,9 avoids  a  policy  of  insurance.  So  a  statement  in  an  applica- 
tion for  insurance  against  losses  for  sales  to  certain  classes  of 
debtors  which  greatly  understates  the  amount  of  losses  from  bad 
debts  during  the  years  before,  is  material.10  A  representation  in 
insurance  is  material  only  if  it  affects  the  risk.11  Under  a  statute 
which  provides  that  misrepresentation  is  not  material  if  it  does  not 
affect  the  risk,  it  is  said  that  a  misrepresentation  as  to  encum- 
brances does  not  avoid  a  contract  of  fire  insurance.12    Under  such 


dent  Ins.  Co.  v.  Jolly  (Ky.),  118  S.  W. 
281. 

Maryland.  Hartford  Fire  Ins.  Co.  v. 
Keating,  86  Md.  130,  63  Am.  St.  Rep. 
490,  38  Atl.  29;  Mutual  Life  Assurance 
Co.  v.  Mullan,  107  Md.  457,  69  Atl.  385. 

Massachusetts.  Goddard  v.  Ins.  Co., 
108  Mass.  56,  11  Am.  Rep.  307. 

Minnesota.  Perine  v.  Grand  Lodge, 
51  Minn.  224,  53  N.  W.  367. 

Nebraska.  Aetna  Ins.  Co.  v.  Sim- 
mons, 49  Neb.  811,  69  N.  W.  125. 

New  Jersey.  Garrison  v.  Ins.  Co.,  56 
N.  J.  L.  235,  28  Atl.  8. 

Pennsylvania.  March  v.  Ins.  Co.,  186 
Pa.  St.  629,  65  Am.  St.  Rep.  887,  40 
Atl.  1100. 

2  Capital  City  Ins.  Co.  v.  Autrey,  105 
Ala.  269,  53  Am.  St.  Rep.  121,  17  So. 
326;  Planters',  etc.,  Ins.  Co.  v.  Loyd, 
67  Ark.  584,  77  Am.  St.  Rep.  136,  56 
S.  W.  44;  Hartford  Fire  Ins.  Co.  v. 
Keating.  86  Md.  130,  63  Am.  St.  Rep. 
499,  38  Atl.  29.     - 

Contra,  that  an  innocent  mistake  as 
to  title  does  not  avoid.  Perry  v.  Ins. 
Co.,  67  N.  H.  291,  68  Am.  St.  Rep.  668, 
33  Atl.  731. 


3  Moss  v.  Home  Ins.  Co.  (Ky.),  99 
S.  W.  308;  Bowditch  v.  Norwich  Union 
Fire  Ins.  Co.,  193  Mass.  565,  79  N.  E. 
788. 

4Glidden  v.  United  States  Fidelity 
&  Guaranty  Co.,  198  Mass.  109,  84  N. 
E.  143. 

SDolan  v.  Life  Association,  173  Mass. 
197,  53  N.  E.  398. 

•  Triple  Link,  etc.,  Association  v.  Wil- 
liams, 121  Ala.  138,  77  Am.  St.  Rep. 
34,  26  So.  19. 

7  Provident  Savings  Life  Assurance 
Co.  v.  Dees,  120  Ky.  285,  86  S.  W.  522; 
Brignac  v.  Pacific  Mut.  Life  Ins.  Co., 
112  La.  574,  66  L.  R.  A.  322,  36  So. 
595;  Malicki  v.  Life  Society,  119  Mich. 
151,  77  N.  W.  690. 

•  Metropolitan  Life  Ins.  Co.  v.  Mora- 
vec,  214  III.  186,  73  N.  E.  415. 

•  Dwyer  v.  Mutual  Life  Ins.  Co.,  72 
N.  H.  572,  58  Atl.  502. 

lOCarrollton  Furniture  Mfg.  Co.  v. 
Indemnity  Co.,  115  Fed.  77,  52  C.  C. 
A.  671. 

11  Rupert  ▼.  Supreme  Court,  94  Minn. 
293,  102  N.  W.  715. 

« Continental  Fire  Ins.  Co.  v.  Whit- 
aker,  112  Tenn.  151,  79  S.  W.  11.9. 
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statutes  a  statement  which  is  not  in  itself  material  can  not  be  made 
so  by  contract11  Under  some  statutes  a  representation  is  not  ma- 
terial and  does  not  avoid  the  policy  unless  the  fact  which  is  stated 
actually  contributes  to  causing  the  event  upon  the  happening  of 
which  the  policy  becomes  payable.14  Such  statute  does  not  apply  to 
contracts  made  before  it  was  enacted.18 

In  a  contract  for  the  sale  of  realty,  a  representation  by  the 
vendor  that  the  area  of  the  tract  is  substantially  greater  than  it 
really  is,10  as  that  a  tract  contains  twenty-one  acres,  when  in  fact 
it  contains  only  twenty  acres ; "  as  to  the  title  to  land  which  is 
conveyed ; tt  as  to  the  ownership  of  property  which  is  sold  or  ex- 
changed ; 19  or  that  a  certain  building  is  on  the  lot  which  is  con- 
veyed, when  in  fact  it  is  partly  in  the  street ; a  or  as  to  value,21  are 
each  material.  A  misrepresentation  by  A,  a  vendor  of  land,  to  B, 
the  vendee,  to  the  effect  that  there  is  no  mortgage  thereon  and  that: 
he  will  take  possession  of  a  note  and  mortgage  which  are  in  the 
hands  of  his  agent,  X,  when  in  fact  X  has  negotiated  such  mort- 
gage and  converted  the  proceeds  to  his  own  use,  is  ground  for  re- 
scission, even  if  A  immediately  offers  to  B  to  pay  off  such  mort- 
gage.22 A  representation  that  a  house  which  is  sold  or  exchanged 
has  been  rented  at  a  certain  rate,  when  in  fact  the  tenants  were 
there  at  will  or  on  sufferance,  is  material.21  A  statement  as  to  the 
amount  of  work  to  be  done,  by  which  a  contractor  is  induced  to 
agree  to  do  such  work  for  a  certain  price,  is  material.24 

§366.  Representation  as  to  immaterial  fact.  On  the  other 
hand,  misrepresentation  as  to  an  immaterial  fact  has  no  legal  effect.1 


ttGoff  v.  Mutual  Life  Ins.  Co.,  131 
La.  98,  59  So.  28.    See  §  222. 

14  Williams  v.  St.  Louis  Life  Ins.  Co., 
189  Mo.  70,  87  S!  W.  499. 

II  Leonard  v.  State  Mut.  Life  As3ur. 
Co.,  27  R.  I.  121,  61  Atl.  52  [granting 
re-argument  in  24  R.  I.  7,  96  Am.  St. 
Rep.  698,  51   Atl.  1049]: 

« Newton  v.  Tolles,  66  N.  H.  136,  49 
Am.  St.  Rep.  593,  9  L.  R.  A.  50,  19 
Atl.  1002. 

"Flynn  v.  Finch,  137  la.  378,  114  N. 
W.  1058. 

II  Buchanan  v.  Burnett,  102  Tex.  492, 
119  S.  W.  1141. 

"Hafer  v.  Cole,  176  Ala.  242,  57  So. 
757. 


MStarwich  v.  Ernst,  100  Wash.  198, 
170  Pae.  584. 

21  National  Mut.  Fire  Ins.  Co.  v.  Dun- 
can, 44  Colo.  472,  98  Pac.  634. 

22  Paulsrud  v.  Peterson,  109  Minn.  524, 
122  N.  W.  874  [reversing  on  rehearing 
Paulsrud  v.  Peterson  (Minn.),  121  N.  W. 
898]. 

23  Boynton  v.  Hazelboom,  96  Mass.  (14 
All.)   107,  92  Am.  Dec.  738. 

24  Long  v.  Inhabitants  of  Athol,  196 
Mass.  497,  17  L.  R.  A.  (N.S.)  96,  82 
N.  E.  665. 

1  Alabama.  Queen  Ins.  Co,  v.  Toung, 
SO  Ala.  424,  11  Am.  St.  Rep.  51,  5  So. 
116;  Illinois  Manufacturers',  etc.,  Ins. 
Co.  v.  Zeitinger,   168  111.  286,  61  Am. 
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Thus  where  A  means  to  buy  nursery  stock  of  B,  and  C  induces  A 
to  buy  of  C  by  stating  that  he  had  taken  B's  place  and  sold  the 
same  quality  of  stock  as  B,2  or  where  a  surety  signing  for  the  first 
time  is  told  that  the  note  signed  by  him  is  a  renewal  of  a  former 
note  of  his  principal's,  when  in  reality  it  is  for  an  overdraft,3  mis- 
representation does  not  exist.  A  statement  in  a  building  contract 
and  a  bond  to  secure  the  contractor,  that  the  obligee  is  the  owner 
is  not  materially  false  if  he  is  rightfully  in  possession,  although  the 
legal  title  is  in  another.4  A  slight  misstatement  as  to  the  dimen- 
sions of  the  lot,  which  lot  is  shown  to  the  purchaser,1  or  a  deficiency 
of  seventeen  acres  in  a  tract  which  was  represented  to  contain 
three  hundred  and  seventy-three  acres,1  or  a  slight  misstatement  as  to 
the  length  of  a  lease  of  realty,7  do  not  render  a  contract  of  sale 
voidable.  So  in  insurance,  a  misrepresentation  to  be  operative 
must  be  material  to  the  risk.8    If  the  representation  is  of  an  imma- 


St.  Rep.  105,  48  N.  E.  179;  Indiana  Ins. 
Co.  v.  Osborn,  26  Ind.  App.  88,  59  N. 
E.  181. 

Kentucky.  Deposit  Bank  v.  Peak,  110 
Ky.  579,  62  S.  W.  268. 

Maryland.  British  &  Foreign  Marine 
Ins.  Co.  v.  Cummings,  113  Md.  350,  76 
Atl.  571. 

Massachusetts.  Campbell  v.  Ins.  Co., 
98  Mass.  381. 

Minnesota.  Perine  v.  Grand  Lodge, 
51  Minn.  224,  53  N.  W.  367. 

New  Hampshire.  Perry  v.  Ins.  Co., 
67  N.  H.  291,  68  Am.  St.  Rep.  668,  33 
Atl.  731. 

Pennsylvania.  March  v.  Ins.  Co.,  186 
Pa.  St.  629,  65  Am.  St.  Rep.  887,  40 
Atl.  1100. 

2  Stone  v.  Robic,  66  Vt.  245,  29  Atl. 
257. 

3  Deposit  Bank  v.  Peak,  110  Ky.  579, 
62  S.  W.  268. 

'Getchell  &  Martin  Lumber  &  Mfg. 
Co.  v.  Peterson,  124  la.  599,  100  N.  W. 
550. 

I  Kafka  v.  Grant,  73  N.  J.  L.  451,  63 
Atl.  900. 

IRoseboom  v.  Corbitt,  196  Fed.  627, 
116  C.  C.  A.  301. 


7  Kafka  v.  Grant,  73  N.  J.  L.  451,  63 
Atl.  900. 

•  United  States.  Fidelity,  etc.,  Co. 
v.  Alpert,  67  Fed.  460,  14  C.  C.  A.  474. 

Alabama.  Capital  Ins.  Co.  v.  Aut- 
rey,  105  Ala.  269,  53  Am.  St.  Rep.  121, 
17  So.  326. 

Massachusetts.  Campbell  v.  Ins.  Co., 
98  Mass.  381. 

Minnesota.  Price  v.  Ins.  Co.,  17  Minn. 
497,  10  Am.  Rep.  166;  Perine  v.  Grand 
Lodge,  51  Minn.  224,  53  N.  W.  367. 

Missouri.  Schroeder  v.  Ins.  Co.,  46 
Mo.  174. 

Nebraska.  Aetna  Ins.  Co.  v.  Sim- 
mons, 49  Neb.  811,  69  N.  W.  125;  Bank- 
ers' Union  v.  Mixon,  74  Neb.  36,  103  N. 
W.  1049. 

New  Jersey.  Garrison  v.  Ins.  Co.,  56 
N.  J.  L.  235,  28  Atl.  8. 

Pennsylvania.  March  v.  Ins.  Co.,  186 
Pa.  St.  629,  65  Am.  St.  Rep.  887,  40  Atl. 
1100. 

Vermont.  Mosley  v.  Ins.  Co.,  55  Vt 
142. 

Virginia.  Ins.  Co.  v.  Kasey,  66  Va. 
(25  Gratt.)  268,  18  Am.  Rep.  681. 
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terial  matter,9  as  of  the  coverture  of  the  insured,10  or  of  the  fact 
that  all  the  brothers  of  insured  were  alive,11  or  as  to  an  acute  dis- 
ease of  which  the  insured  was  cured  in  a  short  time,  about  ten  years 
before  his  application  for  insurance,12  or  as  to  immaterial  and  tem- 
porary ailments,13  or  as  to  the  age  of  the  building  insured,14  or  its 
value,  where  the  policy  covers  only  the  actual  loss,18  or  as  to  the 
dimensions  of  the  building  insured,19  it  has  no  effect  on  the  validity 
of  the  policy.    Materiality  is  usually  a  question  of  fact.17 

§367.  Representation  must  mislead.  The  party  to  whom  the 
misrepresentation  is  made  must  believe  such  statement  to  be  true, 
and  must  act  in  reliance  on  such  belief.  If  the  person  to  whom  the 
representation  is  made  is  informed  of  the  facts,  no  misrepresenta- 
tion exists.1  Thus  a  misrepresentation  as  to  the  arrangement  of  a 
house,  which  vendee  has  inspected,2  or  as  to  the  execution  of  a 
bond,  to  indemnify  against  loss  on  which  a  second  bond  is  given, 
where  a  true  copy  of  the  first  bond  was  attached  to  the  second,3  or 
as  to  the  character  of  goods  shipped  by  freight  where  the  carrier's 


I  Illinois.  Manufacturers',  etc.,  Ins. 
Co.  v.  Zeitinger,  168  111.  286,  61  Am. 
St.  Rep.  105,  48  N.  E.  179. 

Massachusetts.  Ring  v.  Assurance 
Co.,  145  Mass.  420,  14  N.  E.  525. 

Michigan,  Hann  v.  National  Union, 
97  Mich.  513,  37  Am.  St.  Rep.  365,  56 
N.  W.  834. 

Nebraska.  Aetna  Ins.  Co.  v.  Sim- 
mons, 49  Neb.  811,  69  N.  W.  125. 

Hew  Jersey.  Garrison  v.  Ins.  Co., 
56  N.  J.  L.  235,  28  Atl.  8. 

10  Queen  Ins.  Co.  v.  Young,  86  Ala. 
424,  11  Am.  St.  Rep.  51,  5  So.  116. 

II  Globe,  etc.,  Association  v.  Wagner, 
188  111.  133,  80  Am.  St.  Rep.  169,  52 
L.  R.  A.  649,  58  N.  E.  970  [affirming 
90  III.  App.  444]. 

12  Provident  Sav.  Life  ABsur.  Soc.  v. 
Pruett,  141  Ala.  688,  37  So.  700. 

ISHoetand  v.  Western  Union  Life 
Ins.  Co.,  58  Wash.  100,  107  Pac.  866. 

U  Manufacturers,'  etc.,  Ins.  Co.  ▼. 
Zeitinger,  168  HI.  286,  61  Am.  St.  Rep. 
105,  48  N.  E.  179. 

IS  Ins.  Co.  v.  Osborn,  26  Ind.  App.  88, 
59  N.  E.  181. 


IS  National  Mut.  Fire  Ins.  Co.  v. 
Duncan,  44  Colo.  472,  08  Pac.  634. 

ITHines  v.  New  England  Casualty 
Co.,  172  N.  Car.  225,  L.  R.  A.  1917B, 
744,  90  S.  E.  131. 

1  Arkansas.  Stiewell  v.  Surety  Co.» 
70  Ark.  512,  68  S.  W.  1021. 

Illinois.  Illinois  Central  R.  R.  Co.  v. 
Seitz,  214  111.  350,  105  Am.  St.  Rep. 
108,  73  N.  E.  585. 

Kansas.  Continental  Ins.  Co.  v. 
Pearce,  39  Kan.  396,  7  Am.  St.  Rep. 
537,  18  Pac.  291. 

Maryland.  Standard  Horseshoe  Co. 
v.  O'Brien,  91  Md.  751,  46  Atl.  346. 

Pennsylvania.  Kister  v.  Ins.  Co.,  12ft 
Pa.  St.  553,  15  Am.  St.  Rep.  696,  5  L. 
R.  A.  646,  18  Atl.  447. 

Virginia.  Trammell  v.  Ashworth,  99' 
Va.  646,  39  S.  E.  593. 

1  Trammel  v.  Ashworth,  99  Va.  646,. 
39  S.  E.  593. 

3  Stiewell  v.  Surety  Co.  70  Ark.  512,. 
68  S.  W.  1021.  (The  first  bond  was 
executed  by  B,  as  attorney  in  fact  for 
A.  The  face  of  the  second  bond  recited 
that  the  first  was  executed  by  A  and  B.) 
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agent  inspects  such  goods,4  is  not  operative.  So  a  false  statement 
made  after  the  transaction  is  entered  into  can  not  be  misrepresenta- 
tion.* So  in  insurance  contracts,  to  avoid  the  policy  the  repre- 
sentation must  deceive.  If  the  company  can  be  charged  with  knowl- 
edge of  the  truth,  misrepresentation  is  not  operative.6  So  a  false 
statement  as  to  the  condition  of  a  business  is  not  misrepresentation 
if  the  facts  in  question  are  shown  by  the  books  of  the  business  and 
the  party  to  whom  such  representations  are  made  examines  such 
books.7  In  order  to  obtain  rescission,  it  is  not  necessary  to  show 
that  the  misrepresentation  was  the  sole  inducement.1 

By  the  weight  of  authority  the  fact  that  the  party  to  whom  such 
misrepresentation  is  made  might  have  learned  the  truth  by  proper 
investigation,  does  not  prevent  him  from  avoiding  such  contract  by 
reason  of  such  misrepresentation.9  Such  facts  are  to  be  considered 
merely  as  bearing  on  the  probability  of  reliance  upon  such  false 
statement.  A  misrepresentation  as  to  the  amount  of  work  still  to 
be  done,10  or  a  misrepresentation  as  to  the  area  of  a  tract  of  land 
with  the  boundaries  of  which  the  party  to  whom  such  representa- 


4  Illinois  Central  R.  R.  Co.  v.  Seitz, 
214  111.  350,  105  Am.  St.  Rep.  108,  73 
N.  E.  585. 

•  Commercial  Bank  v.  Ins.  Co.,  87 
Wis.  297,  58  N.  W.  391. 

•  United  States.  New  Jersey,  etc., 
Ins.  Co.  v.  Baker,  94  U.  S.  610,  24  L.  ed. 
268. 

Illinois.  Home  Ins.  Co.  v.  Menden- 
hall,  164  111.  458,  36  L.  R.  A.  374,  45 
N.  E.  1078;  Lumbermen's  Mutual  Ins. 
Co.  v.  Bell,  166  111.  400,  57  Am.  St.  Rep, 
140,  45  N.  E.  130. 

Iowa.  Lamb  v.  Ins.  Co.,  70  la.  238, 
30  N.  W.  497;  McMurray  v.  Ins.  Co., 
87  la.  453,  54  N.  W.  354;  Carey  v.  Ins. 
Co.,  97  la.  619,  66  N.  W.  920;  Hart  v. 
Accident  Association,  105  la.  717,  75 
N.  W.  508. 

Kansas.  German  Ins.  Co.  v.  Gray,  43 
Kan.  497,  19  Am.  St.  Rep.  150,  8  L.  R. 
A.  70,  23  Pac.  637. 

Minnesota.  Anderson  v.  Assurance 
Co.,  59  Minn.  182,  50  Am.  St.  Rep. 
400,  28  L.  R.  A.  609,  60  N.  W.  1095,  63 
J*.  W.  241. 


Nebraska.  Rochester,  etc.,  Co.  v.  Ins. 
Co.,  44  Neb.  537,  48  Am.  St.  Rep.  745, 
62  N.  W.  877. 

New  York.  Wood  v.  Ins.  Co.,  149 
N.  Y.  382,  52  Am.  St.  Rep.  733,  44  N. 
E.  80. 

Pennsylvania.  Kister  v.  Ins.  Co.,  128 
Pa.  St.  553,  15  Am.  St.  Rep.  696,  5  L. 
R.  A.  646,  18  Atl.  447. 

South  Carolina.  Graham  v.  Ins.  Co., 
48  S.  Car.  195,  59  Am.  St.  Rep.  707,  -26 
S.  E.  323. 

TColton  v.  Stanfoid,  82  Cal.  351,  16 
Am.  St.  Rep.  137,  23  Pac.  16. 

•  Buchanan  v.  Burnett,  102  Tex.  492, 
119  S.  W.  1141. 

t  Hollerbach  v.  United  States,  233  U. 
S.  165,  58  L.  ed.  898;  Long  v.  Inhabi- 
tants of  Athol,  196  Mass.  497,  17  L. 
R.  A.  (N.S.)  90,  82  N.  E.  665;  Milan 
Bank  v.  Richmond,  235  Mo.  532,  139 
S.  W.  352;  Mt.  Hope  Nurseries  Co.  v. 
Jackson,  36  Okla.  273,  45  L.  R.  A.  (N.S.) 
243,  128  Pac.  250. 

10  Long  v.  Inhabitants  of  Athol,  196 
Mass.  497,  17  L.  R.  A.  (NJ3.)  06,  82 
N.  E.  665. 
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tions  are  made  is  familiar,11  renders  such  contract  voidable.  If  the 
United  States  Government  issued  specifications  which  showed  that 
a  dam  was  backed  with  broken  stone,  sawdust,  and  sediment,  when 
in  fact  it  was  backed  chiefly  by  log  crib-work  which  was  filled  with 
stones,  such  misrepresentation  entitles  the  contractor  to  compensa- 
tion for  the  extra  cost  due  to  such  representation.12  A  vendee  may 
rely  upon  vendor's  statement  that  the  title  is  good,  without  exam- 
ining the  abstract  of  title  which  vendor  has  delivered  to  him  and 
which  shows  the  true  title.13 

As  in  cases  of  fraud,  some  courts  hold  that  a  misrepresentation 
is  not  operative  if  both  parties  have  an  equal  opportunity  to  learn 
the  truth.14  A  wished  to  buy  bolts  of  a  certain  size  and  submitted 
to  B  a  sample.  B  in  good  faith  believed  that  such  bolt  was  a  three- 
sixteenths-inch  bolt ;  told  A  that  it  was  of  such  size,  and  A  in  reli- 
ance upon  such  statement,  gave  an  order  for  a  quantity  of  three- 
sixteenths-inch  bolts.  "When  such  bolts  were  delivered  A  discovered 
the  mistake  and  refused  to  accept  or  pay  for  them.  It  was  held 
that  A  could  have  determined  the  size  of  the  bolt  by  ordinary  meas- 
urement; that  he  was  not  justified  in  relying  upon  B's  statement 
as  to  the  size;  and  that  he  could  not  avoid  such  contract.18  An 
innocent  misrepresentation  as  to  the  identity  of  the  parties  to  a 
note  which  was  sold,  was  said  not. to  be  ground  for  avoiding  such 
sale  if  the  purchaser  of  such  note  had  an  opportunity,  equal  with 
that  of  the  seller,  of  ascertaining  the  truth.18  As  such  a  representa- 
tion affects  the  identity  of  the  subject-matter  and  renders  the 
transaction  void  rather  than  voidable,17  the  result  seems  erroneous.18 

Misrepresentation  of  a  fact  upon  which  the  adversary  party  does 
not  rely,  does  not  render  the  transaction  voidable.18 

§368.  Damage.  The  proposition  that  damage  is  a  necessary 
element  of  misrepresentation  means  nothing  more  than  this:  that 
the  party  seeking  relief  must,  by  reason  of  the  misrepresentation, 

11  Mt.  Hope  Nurseries  Co.  v.  Jackson,  Packard  Machinery  Co.  v.    Schweiger, 

36  Okla.  273,  45  L.  R.  A.  (N.S.)    243,  147  Wis.  67,  132  N.  W.  606. 

128  Pac.  250.  «0.   L.   Packard    Machinery   Co.    v. 

ttHollerbach  v.  United  States,  233  U.  Schweiger,  147  Wis.  67,  132  N.  W.  600. 

S.  165,  58  L.  ed.  898.  M  Mamlock  v.  Fairbanks,  46  Wis.  415, 

«  Buchanan  v.  Burnett,  102  Tex.  492,  32  Am.  Rep.  716,  1  N.  W.  167. 

119  S.  W.  1141.  17  See  §§  246,  249  and  262  et  seq. 

14  Mamlock  ▼.  Fairbanks,  46  Wis.  415,  It  See  §§  262  et  seq. 

32  Am.  Rep.  716,  1  N.  W.  167;  O.  L.  « Mamlock  v.  Fairbanks,  46  Wis.  4io, 

32  Am.  Rep.  716,  1  N.  W.  187. 
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have  received  some  right,  or  incurred  some  liability  substantially 
different  from  that  so  represented  to  him.  Wherever  misrepresen- 
tation is  operative,  and  rescission  is  given,  it  is  given  although  in 
the  particular  case  the  misrepresentation  has  not  caused  any  finan- 
cial loss.1  Thus  if  a  vendor  by  mistake  points  out  the  wrong  land 
and  the  vendee  relies  thereon,  he  may  have  rescission,  even  though 
the  tract  conveyed  is  as  valuable  as  the  other.2  Thus  in  insurance 
policies  misrepresentation  of  a  fact  material  to  the  risk  makes  the 
policy  voidable,  even  though  the  loss  was  not  due  to  the  fact  mis- 
represented.3 

§369.  Illustrations  of  innocent  misrepresentation  at  modern 
law.  An  innocent  misrepresentation  as  to  the  amount  of  timber  on 
realty  conveyed ; !  or  as  to  the  extent  of  physical  injuries ; 2  or  that 
certain  barrels  leaked  even  when  properly  glued  inside;3  or  as  to 
the  existence  of  insurance  on  certain  property;4  or  as  to  the 
amount5  or  quality3  of  articles  sold  by  vendor;  or  as  to  the  finan- 
cial condition  of  a  buyer,  thereby  causing  the  vendor  to  extend 
credit ; 7  as  to  the  financial  condition  of  a  debtor,  thereby  obtaining 
an  advantageous  settlement  of  his  debts;3  as  to  the  solvency  of  a 
maker  of  a  note,  thus  inducing  the  adversary  party  to  take  such 
note  in  payment  of  another ; 9  as  to  the  amount  of  ore  in  certain 
dumps  which  were  offered  for  sale ; 10  or  that  a  former  sale  was 
voidable  for  fraud  of  the  purchaser ; u  or  that  an  automobile  was 
made  in  a  certain  year  and  was  in  perfect  running  order,  when  in 
fact  such  machine  was  made  in  the  preceding  year,  and  was  not  in 
running  order ; l2  as  to  the  horse  power  of  a  certain  automobile,  if 
such  representation  is  made  by  the  manufacturer  and  is  accord- 
ingly a  statement  upon  which  the  purchaser  might  rely,13  are  each 
sufficient  to  enable  the  party  misled  thereby  to  avoid  the  contract 


1  See  §  335. 

2Clapp  v.  Greenlee,  100  la.  586,  69 
N.  W.  1040. 

3  See  §  373. 

1  McKinnon  v.  Vollmar,  75  Wis.  82,  17 
Am.  St.  Rep.  178,  6  L.  R.  A.  121,  43 
N.  W.  800  (coupled  with  a  mistake  as 
to  the  identity  of  the  land). 

2 Wilcox  v.  Ry.,  Ill  Fed.  435;  Hous- 
ton, etc.,  Ry.  v.  Brown  (Tex.  Civ.  App.), 
69  S.  W.  651. 

» Byers  v.  Chapin,  28  O.  S.  300. 

4  Wilson  v.  Ins.  Co.,  5  Fed.  674. 
BRuff  v.  Jarrett,  94  111.  475. 

6  Thome  v.  Prentiss,  83  111.  99   (sale 


of  hams);  Ellefritz  v.  Taylor,  84  Til. 
App.  396  (sale  of  a  horse). 

TMooney  v.  Davis,  75  Mich.  188,  13 
Am.  St.  Rep.  425,  42  N.  W.  802. 

■  Woodruff  v.  Saul,  70  Ga.  271. 

«  Parmlee  v.  Adolph,  28  O.  S.  10. 

tO  Evans  v.  Palmer,  137  la.  425,  114 
N.  W.  912. 

11  Montgomery  Door  &  Sash  Co.  ▼. 
Atlantic  Lumber  Co.,  206  Mass.  144,  92 
N.  E.  71. 

12  Pitcher  v.  Webber,  103  Me.  101,  68 
Atl.  593. 

13  Joslyn  v.  Cadillac  Automobile  Ga» 
177  Fed.  863,  101  C.  C.  A.  77. 
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which  he  is  thus  induced  to  make.  A  contract  of  compromise  may 
be  avoided  at  law  for  an  innocent  misrepresentation  as  to  the 
nature  and  extent  of  the  injury  which  constitutes  the  claim  in 
question,14  as  long  as  such  representation  is  not  a  mere  matter  of 
opinion.11  If  a  claim  agent  of  a  corporation  represents  that  the 
injuries  of  an  employe  are  slight,  that  the  tendons  are  not  injured 
and  that  the  injured  person  will  recover  in  two  or  three  weeks, 
when  in  fact  the  tendons  are  injured  seriously  and  the  burn  is  so 
serious  as  to  require  transplanting  a  large  piece  of  skin,  and  also 
to  require  some  important  and  painful  surgical  operations  to  loosen 
the  injured  tendons,  a  release  induced  by  such  misstatement  may  be 
treated  as  invalid  at  law  in  an  action  to  recover  for  such  injuries, 
even  though  it  is  not  alleged  that  such  false  statement  was  made 
with  knowledge  of  its  falsity.18 

§  370.  By  whom  misrepresentation  may  be  made.  To  be  opera- 
tive a  misrepresentation  must  be  made  by  the  party  against  whom 
relief  is  sought,  or  by  some  one  acting  on  his  behalf  or  to  whom  he 
made  such  representations  for  the  purpose  of  having  them  com- 
municated to  the  party  misled.  Thus  in  insurance  contracts  if  the 
misrepresentation  is  made  by  the  agent  of  the  insurance  company, 
to  the  company,  intentionally1  or  unintentionally,2  it  is  not  mis- 


14  Delaware.  Tatman  v.  Philadelphia, 
Baltimore  &  Washington  R.  R.  Co.,  10 
Del.  Ch.  105,  85  Atl.  716. 

Iowa.  Haigh  v.  White  Way  Laundry 
Co.,  164  la.  143,  50  L.  R.  A.  (N.S.)  1091, 
145  N.  W.  473. 

Minnesota.  Jacobson  v.  Chicago,  Mil- 
waukee &  St.  Paul  Ry.,  132  Minn.  181, 
L.  R.  A.  1916D,  144,  156  N.  W.  251 ; 
Smith  v.  Great  Northern  Ry.  Co.,  139 
Minn.  343,  166  N.  W.  350;  Althoff  v. 
Torrison,  140  Minn.  8,  167  N.  W.  119. 

North  Dakota.  Clark  v.  Northern 
Pacific  Ry.  Co.,  36  N.  D.  503,  L.  R.  A. 
1917E,  399,  162  N.  W.  406. 

Oklahoma.  Chicago,  Rock  Island  & 
Pacific  Ry.  Co.  v.  Rogers,  —  Okla.  — , 
159  Pac.  1132. 

Washington.  Pattison  v.  Seattle, 
Renton  &  Southern  Ry.  Co.,  55  Wash. 
625,  104  Pac.  825. 

Wisconsin.  Bussian  v.  Milwaukee, 
Lake  Shore  &  Western  Ry.  Co.,  56  Wis. 
325,  14  N.  W.  452. 

«  See  §  363. 


«  Haigh  v.  White  Way  Laundry  Co., 
164  la.  143,  50  L.  R.  A.  (N.S.)  1091, 
145  N.  W.  473. 

1  United  States.  New  Jersey,  etc., 
Ins.  Co.  v.  Baker,  94  U.  S.  610,  24  L. 
ed.  268;  McElroy  v.  Assurance  Co.,  94 
Fed.  990,  36  C.  C.  A.  615. 

Illinois.  Home  Ins.  Co.  v.  Menden- 
hall,  164  111.  458,  36  L.  R.  A.  374,  45 
N.  E.  1078. 

Kansas.  Continental  Ins.  Co.  v. 
Pearce,  39  Kan.  396,  7  Am.  St.  Rep. 
537,  18  Pac.  291;  German  Ins.  Co.  v. 
Gray,  43  Kan.  497,  19  Am.  St.  Rep.  150, 
8  L.  R.  A.  70,  23  Pac.  637. 

Ohio.  Farmers'  Ins.  Co.  v.  Williams, 
39  O.  S.  584,  48  Am.  Rep.  474. 

Pennsylvania.  Kister  v.  Ins.  Co.,  128 
Pa.  St.  553,  15  Am.  St.  Rep.  696,  5  L. 
R.  A.  646,  18  Atl.  447. 

2Siltz  v.  Ins.  Co.,  71  la.  710,  29 
N.  W.  606;  Key  v.  Ins.  Co.,  77  la.  174, 
41  N.  W.  614  j  Carey  v.  Ins.  Co.,  97  la. 
619,  66  N.  W.  920. 
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representation  by  the  insured,  and  does  not  avoid  the  policy.  Thus 
no  misrepresentation  as  to  age  is  made  where  insured  states  the 
facts  as  far  as  known  to  the  agent  of  the  company  and  the  officers 
of  the  company  subsequently  fill  in  the  blanks.1 

A  misrepresentation  by  the  agent  of  a  party  or  by  one  acting  on 
his  behalf  renders  the  contract  voidable  as  against  his  principal.4 
If  the  representation  is  made  by  one  acting  on  behalf  of  the  insured, 
the  insured  is  as  liable  therefor  as  if  he  had  made  it  himself.1  An 
erroneous  estimate  prepared  by  the  engineer  of  a  municipal  corpor- 
ation is  in  legal  effect  a  misrepresentation  made  by  such  corpora- 
tion for  which  a  contract  may  be  avoided.'  If  the  party  making 
the  false  representation  is  not  the  adversary  party  to  the  contract, 
the  case  is  controlled  by  the  doctrines  of  mistake  and  not  by  those 
of  misrepresentation  or  fraud.  Thus  where  the  principal  obligee 
on  a  bond  misrepresented  its  contents  to  the  sureties,  telling  them 
it  was  merely  a  recommendation,  they  can  not  avoid  their  liability 
as  against  the  obligee  if  they  had  an  opportunity  to  read  the  con- 
tract and  he  did  not  know  of  the  misrepresentation.1 

II. 

EFFECT. 

§  371.  Original  common-law  rule — Damages.  At  common  law, 
as  uninfluenced  by  equity,  the  original  rule  seems  to  have  been  that 
misrepresentation  which  did  not  affect  the  formation  of  the  con- 
tract and  was  not  made  a  term  thereof  had  no  effect  on  its  validity, 
even  though  it  concerned  a  collateral  material  fact.  The  action  of 
deceit  could  not  be  brought  on  an  innocent  misrepresentation  in  the 
great  majority  of  jurisdictions.1  But  this  rule,  which  was  originally 
thoroughly  settled  and  elementary,  is  departed  from  in  some  juris- 
dictions which  allow  the  action  of  deceit  on  innocent  misrepresen- 


3  McCarthy  v.  Catholic  Knights,  102 
Tenn.  345,  52  S.  W.  142  [citing,  Miller 
v.  Ins.  Co.,  107  N.  Y.  292,  14  N.  E.  271; 
Clemens  v.  Supreme  Assembly,  131  N. 
Y.  485,  16  L.  R.  A.  33,  30  N.  E.  4961. 

4  Long  v.  Inhabitants  of  Athol,  196 
Mass.  497,  17  L.  R.  A.  (N.S.)  96,  82 
N.  E.  665;  Fraser  v.  Aetna  Life  Ins. 
Co.,  114  Wis.  510,  90  N.  W.  476. 

I  Fraser  v.  Ins.  Co.,  114  Wis.  510, 
90  N.  W.  476. 


•  Long  v.  Inhabitants  of  Athol,  195 
Mass.  497,  17  L.  R.  A.  (NJS.)  96,  82 
N".  E.  665. 

1  Spring  Garden  Ins.  Co.  v.  Lemmon, 
117  la.  691,  86  N.  W.  35. 

1  England.  Le  Lieyre  v.  Gould  (1893), 
1  Q.  B.  Div.  491;  Angus  v.  Clifford 
(1891),  2  Ch.  449. 

Canada.  White  V.  Sage,  19  Ont.  App. 
135. 

United  States.    Lord  v.  Goddard,  54 
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tations  if  material  and  causing  damage.2  One  who  has  been  in- 
duced to  undertake  a  construction  contract  by  misrepresentations 
as  to  material,  may  be  allowed  compensation  for  the  additional 


U.  S.  (13  How.)  198,  14  L.  ed.  Ill; 
Dushane  v.  Benedict,  120  U.  S.  630,  30 
L.  ed.  810;  Farrel  v.  Bank,  43  Fed.  123; 
Union  Pac.  Ry.  Co.  v.  Barnes,  64  Fed. 
80. 

Alabama.  Jones  v.  Ross,  98  Ala.  448, 
13  So.  319. 

California.  Toner  v.  Meussdorffer, 
123  Cal.  462,  56  Pac.  39. 

Delaware.  Journal  Printing  Co.  v. 
Maxwell,  1  Penn.  (Del.)  511,  43  Atl. 
615. 

Illinois.  Hutchinson,  etc.,  Co.  v. 
Lyford,  123  III.  300,  13  N.  E.  844. 

Indiana.  Furnas  v.  Friday,  102  Ind. 
129,  1  N.  E.  296;  Lewark  v.  Carter,  117 
Ind.  206,  10  Am.  St.  Rep.  40,  3  L.  R.  A. 
440,  20  N.  E.  119.  . 

Iowa.  Horse-Importing  Co.  v.  Novak, 
105  la.  157,  74  N.  W.  759. 

Kansas.  Stevens  v.  Allen,  51  Kan. 
144,32  Pac.  922;  Farmers'  Stock  Breed- 
ing Association  v.  Scott,  53  Kan.  534, 
36  Pac.  978;  Kansas  Refrigerator  Co.  v. 
Pert,  3  Kan.  App.  364,  42  Pac.  943. 

Kentucky.  Campbell  v.  Hillman,  31 
Ky.  (15  B.  Mon.)  508,  61  Am.  Dec.  195. 

Maine.  Hammatt  v.  Emerson,  27  Me. 
308,  46  Am.  Dec.  598. 

Massachusetts.  Hoist  v.  Stewart,  154 
Mass.  445,  28  N.  E.  574;  Nash  v.  Trust 
Co.,  163  Mass.  574,  47  Am.  St.  Rep. 
489,  28  L.  R.  A.  753,  40  N.  E.  1039; 
same  case,  159  Mass.  437,  34  N.  E.  625. 

Minnesota.  Hernen  v.  Neal,  43  Minn. 
315,  45  N.  W.  612. 

Missouri.  Redpath  v.  Lawrence,  42 
Mo.  App.  101. 

New  Hampshire.  Page  v.  Parker,  40 
N.  H.  47. 

New  Jersey.  Cowley  v.  Smyth,  46  N. 
J.  L.  380,  50  Am.  Rep.  432;  Crowell  v. 
Jackson,  53  N.  J.  L.  656,  23  Atl.  426. 

New  York.  Marsh  v.  Falker,  40  N. 
Y.  562;  Kountze  v.  Kennedy,  147  N.  Y. 


124,  49  Am.  St.  Rep.  651,  29  L.  R.  A. 
360,  41  N.  E.  414. 

North  Carolina.  Gatlin  v.  Harrell, 
108  N.  Car.  485,  13  S.  E.  1D0. 

Ohio.    Taylor  v.  Leith,  26  O.  S.  428. 

Pennsylvania.  Kern  v.  Simpson,  126 
Pa.  St.  42,  17  Atl.  523;  Griswold  v. 
Gebbie,  126  Pa.  St.  353,  12  Am.  St. 
Rep.  878,  17  Atl.  673;  Lamberton  v. 
Dunham,  165  Pa.  St.  129,  30  Atl.  716. 

Tennessee.  Wynne  v.  Allen,  66  Tenn. 
(7  Baxt.)  312,  32  Am.  Rep.  562. 

"It  would  introduce  a  new  and  very 
dangerous  element  into  the  case  to  say 
that  the  jury  must  decide  whether  the 
defendant  had  reasonable  grounds  for 
his  belief."  Dilworth  v.  Bradner,  85  Pa. 
St.  238,  240  [quoted  in  Lamberton  v. 
Dunham,  165  Pa.  St.  129,  30  Atl.  716]. 
See  Liability  for  Honest  Misrepresenta- 
tion, by  Samuel  Will  is  ton,  24  Harvard 
Law  Review  415. 

2  Alabama.  Einstein  v.  Marshall,  58 
Ala.  153,  29  Am.  Rep.  729. 

Michigan.  Holcomb  v.  Noble,  69 
Mich.  396,  37  N.  W.  497;  Mooney  v. 
Davis,  75  Mich.  188,  13  Am.  St.  Rep. 
425,  42  N.  W.  802;  Busch  v.  Wilcox, 
82  Mich.  315,  46  N.  W.  940  [affirmed,  82 
Mich.  336,  21  Am.  St.  Rep.  563,  47  N. 
W.  328] ;  Totten  v.  Burhans,  91  Mich. 
495,  51  N.  W.  1119;  Houder  v.  Reynolds, 
195  Mich.  256,  161  N.  W.  856. 

Minnesota.  Schlechter  v.  Felton,  134 
•Minn.  143,  158  N.  W.  813. 

Nebraska.  Johnson  v.  Gulick,  46 
Neb.  817,  50  Am.  St.  Rep.  629,  65  N.  W. 
883;  Gerner  v.  Mosher,  58  Neb.  135,  46 
L.  R.  A.  244,  78  N.  W.  384. 

New  York.  Bennett  v.  Judson,  21 
N.  Y.  238. 

Texas.  Loper  v.  Robinson,  54  Tex. 
510;  Culbertson  v.  Blanchard,  79  Tex. 
486,  15  S.  W.  700;  St.  Louis  South- 
western Ry.  Co.  v.  White,  99  Tex.  359, 
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work  thus  caused.3  An  innocent  misrepresentation  as  to  the  reli- 
ability of  a  horse,  amounting  to  a  warranty,4  or  as  to  the  identity 
of  land  conveyed  where  the  vendor's  agent  knew  the  falsity  of  his 
statement,  though  his  principal  did  not,1  or  as  to  the  boundaries  of 
land  conveyed,8  may  give  rise  to  an  action  for  damages.7  Thus  an 
innocent  misstatement  by  one  selling  accounts  as  to  what  ones  are 
unpaid,8  or  by  a  bank  director  as  to  the  condition  of  the  bank,8 
may  give  rise  to  an  action  for  damages.  Where  the  statement  is 
made  positively  and  as  of  the  knowledge  of  the  party  making  it, 
fraud  and  misrepresentation  become  almost  indistinguishable.10  A 
misrepresentation  made  in  a  positive  manner  may  amount  to  negli- 
gence.11 A  druggist  who  sells  a  proprietary  medicine  which  con- 
tains a  considerable  amount  of  calomel,  and  who  represents  that  it 
is  a  vegetable  preparation  in  tablet  form,  is  liable  for  damages 
caused  thereby.12  Some  courts  allow  a  set-off  or  recoupment  in 
damages  for  innocent  misrepresentation  in  an  action  brought  on  the 
contract  by  the  party  making  such  misrepresentations,  though  they 
might  not  allow  an  original  action  in  tort  thereon.13    If  A  sells  B 


122  Am.  St.  Rep.  631,  2  L.  R.  A.  (N.S.) 
110,  80  S.  W.  746;  Mutual,  etc.,  Associa- 
tion v.  McGee  (Tex.  Civ.  App.),  43  S. 
W.  1030;  McCord,  Collins,  etc.,  Co.  v. 
Levi,  21  Tex.  Civ.  App.  109,  50  S.  W. 
606;  Davis  v.  Driscoll,  22  Tex.  Civ.  App. 
14,  54  S.  W.  43. 

Washington.  Starwich  v.  Ernst,  100 
Wash.  198,  170  Pac.  584. 

Wisconsin.  Bird  v.  Kleitier,  41  Wis. 
134;  Cotzhausen  v.  Simon,  47  Wis.  103, 
1  N.  W.  473;  Middleton  v.  Jerdee,  73 
Wis.  39,  40  N.  W.  629;  Montreal  River 
Lumber  Co.  v.  Mihills,  80  Wis.  540,  50 
N.  W.  507 ;  Gunther  v.  Ullrich,  82  Wis. 
222,  33  Am.  St.  Rep.  32,  52  N.  W.  88; 
Cameron  v.  Mount,  86  Wis.  477,  22  L. 
R.  A.  512,  56  N.  W.  1094;  Beetle  v. 
Anderson,  98  Wis.  5,  73  N.  W.  560; 
Krause  v.  Busacker,  105  Wis.  350,  81  N. 
W.  406. 

"It  is  immaterial  whether  the  de- 
fendant made  the  representation  wil- 
fully or  intentionally  or  not,  for  he  had 
no  right  to  make  even  a  mistake  in 
facts  so  material  to  the  contract,  except 
under  a  penalty  of  responding  in  dam- 
ages."    Cotzhausen  v.  Simon,  47  Wis. 


103, 106, 1  N.  W.  473  [quoted  in  Gunther 
v.  Ullrich,  82  Wis.  222,  33  Am.  St.  Rep. 
32,  52  N.  W.  88]. 

3  Hollerbach  v.  United  States,  233  U. 
S.  165,  58  L.  ed.  898. 

4  Cameron  v.  Mount,  86  Wis.  477, 
22  L.  R.  A.  512,  56  N.  W.  1094. 

« Gunther  v.  Ullrich,  82  Wis.  222,  33 
Am.  St.  Rep.  32,  52  N.  W.  88. 

•  Starwich  v.  Ernst,  100  Wash.  198, 
170  Pac.  584;  Davis  v.  Nuzum,  72  Wis. 
430,  1  L.*R.  A.  774,  40  N.  W.  497. 

7  In  some  cases  which  may  seem  to 

follow    this    rule    there   was    either    a 

knowledge  of   the  false  statement,  or 

a  statement  made  in  reckless  ignorance 

#  of  its  truth  or  falsity  or  a  warranty. 

•  Totten  v.  Burhans,  91  Mich.  495,  51 
N.  W.  1119. 

•  Gerner  v.  Mosher,  58  Neb.  135,  46 
L.  R,  A.  244,  78  N.  W.  384. 

to  See  §§314  et  seq. 

HWillson  v.  Faxon,  208  N.  Y.  108, 
47  L.  R.  A.  (NJS.)  693,  101  N.  E.  799. 

WWillson  v.  Faxon,  208  N.  Y.  108, 
47  L.  R.  A.  (N.S.)  693,  101  N.  E.  799. 

13  Leavitt  v.  Sizer,  35  Neb.  80,  52  N. 
W.  832   [citing,  Smith  v.  Richards,  38 
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certain  land  for  which  B  gives  his  note  to  A,  and  A  innocently 
misrepresents  that  the  boundary  includes  several  acres  of  valuable 
land  which  is  not  in  fact  included,  B  can  recoup  for  such  damages 
in  an  action  by  A  upon  such  note.14  Further,  if  the  contract  has 
been  assigned  by  the  party  who  has  made  the  misrepresentations, 
the  adversary  party  may  perform  and  sue  for  damages.15  It  has 
been  suggested  that  the  true  rule  is  that  an  innocent  misrepresen- 
tation gives  rise  to  no  liability  except  when  made  by  one  party  to 
the  contract,  and  when  it  is  a  means  of  inducing  the  adversary 
party  to  enter  into  such  contract.11  This  distinction  is  plausible, 
and,  in  part,  true.  If  there  is  to  be  a  difference  between  these  two 
classes  of  cases,  it  should  operate  in  this  way.  But  the  states  which 
recognize  a  liability  at  law  due  to  misrepresentation  recognize,  in 
some  cases  at  least,  a  liability  of  a  third  person  for  misrepresen- 
tations.17 


§372.  Original  common-law  rule — Informal  rescission  at  ^  law. 
The  original  common-law  rule  was  that  an  innocent  misrepresenta- 
tion was  no  ground  for  repudiating  liability  on  an  executory  con- 
tract nor  for  informally  rescinding  a  contract  during  performance 
or  after  performance.1  Thus  an  executed  sale  can  not  be  avoided 
by  the  vendor  and  the  goods  recovered  for  an  innocent  misrepre- 


U.  S.  (13  Pet.)  26,  10  L.  ed.  42;  Phillips 
v.  Jones,  12  Neb.  215,  41  Am.  Rep.  763, 
10  N.  W.  708;  Trumbull  v.  Golden,  2 
Strobh.  Eq.  (S.  Car.)  141;  Mulvey  v. 
King,  39  O.  S.  401. 

14  Mulvey  v.  King,  39  O.  S.  491  [dis- 
tinguishing, Taylor  v.  Leith,  26  O.  S. 
428]. 

UHaubert  v.  Mausshardt,  89  Cal. 
433,  26  Pac.  899  (a  case  of  misrepresen- 
tation as  to  the  contents  of  a  written 
instrument) . 

II  Nash  v.  Trust  Co.,  163  Mass.  574, 
47  Am.  St.  Rep.  489,  2S  L.  R.  A.  753,  40 
N.  E.  1039. 

HGerner  v.  Mosher,  58  Neb.  135,  46 
L.  R.  A.  244,  78  N.  W.  384. 

1  United  States.  In  re  Roalswick,  110 
Fed.  639  (opinion  of  solvency) ;  Dorsey 
t.  Watkins,  151  Fed.  340. 

Alabama.  Johnston  v.  Bent,  93  Ala. 
160,  9  So.  581  (as  to  opinion  of 
solvency). 


Arkansas,  Bank  v.  Hale,  104  Ark. 
388,  149  S.  W.  845. 

Illinois.  Jones  v.  Foster,  175  III. 
459,  51  N.  E.  862. 

Iowa.  Scroggin  v.  Wood,  87  la.  497, 
54  N.  W.  437. 

Kentucky.  Brooks  v.  Cannon,  9  Ky. 
(2  A.  K.  Mar.)  525;  Campbell  v.  Hill- 
man,  54  Ky.  (15  B.  Mon.)  508,  61  Am. 
Dec.  195;  Gill  v.  Anglo-American  Asso- 
ciation (Ky.),  52  S.  W.  929. 

Maryland.  Spitze  v.  R.  R.,  75  Md. 
162,  32  Am.  St.  Rep.  378,  23  Atl.  307; 
Standard  Horseshoe  Co.  v.  O'Brien,  91 
Md.  751,  46  Atl.  346. 

Massachusetts.  Pike  v.  Fay,  101 
Mass.  134. 

Minnesota.  Holt  v.  Sims,  94  Minn. 
157,  102  N.  W.  386;  Kelly  v.  Pioneer 
Press  Co.,  94  Minn.  448,  103  N.  W.  330. 

New  Jersey.  Byard  v.  Holmes,  34 
N.  J.  L.  296;  Straus  v.  Norris,  77  N. 
J.  Eq.  33,  75  Atl.  980. 
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sentation  by  the  vendee  as  to  his  solvency;2  nor  can  the  vendee 
avoid  the  sale  and  resist  payment  of  the  price  for  innocent  misrep- 
resentations by  the  vendor.8  Nor  can  an  employe,  after  receiving 
injury  in  an  accident,  avoid  a  contract  whereby  he  accepts  com- 
pensation from  a  beneficial  order  of  fellow-employes  and  releases 
the  railroad  company,  on  the  ground  that  the  railroad  company  had 
misrepresented  the  amount  which  it  had  contributed  towards  the 
expenses  of  such  society.4  A  contract  of  sale  can  not  be  avoided 
for  an  innocent  misrepresentation  as  to  the  health  of  cattle  which 
were  sold  after  an  ample  opportunity  for  inspection.8  If  the  agent 
of  the  lessor  represents  in  good  faith  that  the  plumbing  is  in  good 
condition,  the  lessee  can  not  avoid  payment  of  rent  if  such  repre- 
sentation proves  to  be  false,  even  if  he  abandons  such  premises.1 

§373.  Special  types  of  contract — Insurance.  Even  where  the 
rule  that  innocent  misrepresentation  does  not  avoid  a  contract  was 
most  rigidly  adhered  to  at  common  law,  there  were  two  great 
classes  of  exceptions  thereto:  one  class  of  contracts  being  an  ex- 
ception to  this  rule  on  account  of  the  peculiar  nature  of  the  sub- 
ject-matter; the  other  being  an  exception  on  account  of  the  pecu- 
liar relations  between  the  parties  thereto.  Of  the  first  class  of 
contracts,  insurance  was  the  most  conspicuous  example.  It  was 
said  to  be  a  contract  uberrima  fidei,  of  superabundant  good  faith, 
and  one  which  would  be  avoided  by  a  material  misrepresentation 
even  if  innocent.  This  rule  originally  applied  to  marine  insurance,1 
but  it  seems  now  to  be  applicable  to  insurance  of  all  kinds,2  such 


New  York.  Stitt  v.  Little,  63  N.  Y. 
427;  Daly  v.  Wise,  132  N.  Y.  30&,  16 
L.  R.  A.  236,  30  N.  E.  837. 

Oklahoma.  Guthrie  National  Bank 
v.  Fidelity  &  Deposit  Co.,  14  Okla.  636, 
79  Pac.   102. 

Pennsylvania.  Sankey  v.  Bank,  78 
Pa.  St.  48;  Weasels  v.  Weiss,  156  Pa. 
St.  591,27  Atl.  535. 

2  South  Branch  Lumber  Co.  v.  Ott, 
142  U.  S.  622,  35  L.  ed.  1136;  In  re 
Roalswick,  110  Fed.  639;  Johnston  v. 
Bent,  93  Ala.  160,  9  So.  581;  Weasels  v. 
Weiss,  156  Pa.  St.  591,  27  Atl.  535. 

«  Taylor  v.  Ford,  131  Cal.  440,  63 
Pac.  770;.Scroggin  v.  Wood,  87  la.  497, 
54  N.  W.  437;  Stone  v.  Robie,  66  Vt. 
245,  29  Atl.  257. 


4  Spitze  v.  R.  R.,  75  Md.  162,  32  Am. 
St.  Rep.  378,  23  Atl.  307. 

5Dorsey  v.  Watkins,  151  Fed.  340. 

•  Daly  v.  Wise,  132  N.  Y.  306,  16  L. 
R.  A.  236,  30  N.  E.  837. 

1 1onides  v.  Pender,  L.  R.,  9  Q.  B.  531. 

2  England.  Seaton  v.  Heath  (1899), 
1  Q.  B.  782;  Anderson  v.  Fitzgerald,  4 
H.  L.  Cas.  484. 

Alabama.  Capital  City  Ins.  Co.  v. 
Autrey,  105  Ala.  269,  53  Am.  St.  Rep. 
121,  17  So.  326. 

Georgia.  Supreme  Conclave  Knights 
v.  Wood,  120  Ga.  328,  47  S.  E.  940. 

Illinois.  Security  Trust  Co.  v. 
Tarpey,  182  111.  52,  54  N.  E.  1041 
[affirming,  80  111.  App.  378]. 

Iowa.  Glade  v.  Ins.  Co.,  56  la.  400, 
0  N.  W.  320. 
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as  guaranty  insurance,3  fire  insurance,4  and  life  insurance.9  A  mis- 
representation as  to  the  age  of  the  insured,8  renders  the  policy 
voidable.  If  an  applicant  for  life  insurance  states  in  his  applica- 
tion that  he  has  never  been  rejected  by  any  other  company  and 
such  statement  is  not  true,  the  insurance  company  may  have  such 
policy  cancelled  in  equity  before  loss  thereon.7 


Maine.  Gould  v.  Ins.  Co.,  47  Me.  403, 
74  Am.  Dec.  494. 

Maryland.  Hartford  Fire  Ins.  Co.  v. 
Keating,  86  Md.  130,  63  Am.  St.  Rep. 
499,  38  Atl.  29;  Bankers1  Life  Ins.  Co. 
v.  Miller,  100  Md.  1,  59  Atl.  116. 

Massachusetts.  Hayward  v.  Ins.  Co., 
G4  Mass.  (10  Cush.)  444;  Campbell  v. 
Ins.  Co.,  98  Mass.  381;  Ring  v.  Assur- 
ance Co.,  145'  Mass.  426,  14  N.  E.  525; 
Dolan  y.  Life  Association,  173  Mass. 
197,  53  N.  E.  398. 

Michigan.  Malicki  v.  Life  Society, 
119  Mich.  151,  77  N.  W.  690;  Bonewell 
v.  North  American  Accident  Ins.  Co., 
167  Mich.  274,  132  N.  W.  1067  [affirm- 
ing on  rehearing,  Bonewell  v.  North 
American  Accident  Ins.  Co.,  160  Mich. 
137,  125  N.  W.  59]. 

Nebraska.  Seal  v.  Ins.  Co.,  59  Neb. 
253,  80  N.  W.  807. 

New  York.  Armour  v.  Ins.  Co.,  90 
N.  Y.  450. 

Ohio.    Byers  v.  Ins.  Co.,  35  O.  S.  606. 

Tennessee.  Supreme  Lodge  v.  Dick- 
son, 102  Tenn.  255,  52  S.  W.  862. 

Washington.  Miller  v.  Commercial 
Union  Assur.  Co.,  69  Wash.  529,  125 
Pac.  782. 

Wisconsin.  Ryan  v.  Ins.  Co.,  46  Wis. 
671,  1  N.  W.  426. 

I  England.  Seaton  v.  Heath  (1899), 
1  Q.  B.  782. 

United  States.  Carrollton,  etc.,  Co. 
v.  Indemnity  Co.,  115  Fed.  77,  52  C. 
C.  A.  671. 

Illinois.  United  States  Fidelity  & 
Guaranty  Co.  v.  First  National  Bank, 
233  111.  475,  84  N.  E.  670. 

Kentucky.  Bank  of  Hardinsburg  & 
Trust  Co.  y.  American  Bonding  Co.,  153 
Ky.  579,  156  S.  W.  394. 


Louisiana.  Max  J.  Winkler  Broker- 
age Co.  v.  Fidelity  &  Deposit  Co.,  119 
La.  735,  44  So.  449. 

Massachusetts.  Glidden  v.  United 
States  Fidelity  &  Guaranty  Co.,  198 
Mass.  109,  84  N.  E.  143. 

4  Capital  City  Ins.  Co.  v.  Autrey, 
105  Ala.  269,  53  Am.  St.  Rep.  121,  17 
So.  326;  Planters,'  etc.,  Ins.  Co.  v. 
Loyd,  67  Ark.  584,  77  Am.  St.  Rep. 
136,  56  S.  W.  44;  Hartford  Ins.  Co.  v. 
Keating,  86  Md.  130,  63  Am.  St.  Rep. 
499,  38  Atl.  29. 

5  Alabama.  Triple  Link,  etc.,  Asso- 
ciation v.  Williams,  121  Ala.  138,  77 
Am.  St.  Rep.  34,  26  So.  19. 

Illinois.  Security  Trust  Co.  v.  Tar- 
pey,  182  HI.  52,  54  N.  E.  1041  [affirm- 
ing, 80  111.  App.  378]. 

Kentucky.  Western  &  Southern  Life 
Ins.  Co.  v.  Quinn,  130  Ky.  397,  113 
S.  W.  456. 

Maryland.  Mutual  Life  Ins.  Co.  v. 
Mullen,  107  Md.  457,  69  Atl.  385. 

Massachusetts.  Dolan  v.  Life  Asso- 
ciation, 173  Mass.  197,  53  N.  E.  398. 

Michigan.  Malicki  v.  Life  Society, 
119  Mich.  151,  77  N.  W.  690. 

Mississippi.  Fidelity  Mutual  Life 
Ins.  Co.  v.  Miazza,  93  Miss.  18,  46  So. 
817. 

North  Dakota.  Satterlee  v.  Modern 
Brotherhood,  15  N.  D.  92,  106  N.  W. 
561. 

Tennessee.  Supreme  Lodge  v.  Dick- 
son, 102  Tenn.  255,  52  S.  W.  862. 

ILogia  Suprema  v.  de  Aguirre,  14 
Ariz.  390,   129  Pac.  503. 

7  Pacific  Mut.  Life  Ins.  Co.  v.  Glaser, 
245  Mo.  377,  45  L.  R.  A.  (N.S.)  222, 
J  50  S.  W.  549. 


§373 


Page  on  Contracts 


598 


The  common-law  rule  concerning  insurance  contracts  is  modified 
in  many  jurisdictions  by  statutes  which  provide  that  representa- 
tions must  be  wilfully  false  and  fraudulently  made  to  avoid  the 
policy  issued  thereon.1  Under  such  statutes  an  innocent  misrepre- 
sentation,9 as  innocent  overvaluation  of  the  property  insured,10  or 
an  innocent  misstatement  as  to  the  number  of  brothers  and  sisters 
of  the  insured  and  as  to  the  number  alive,  the  insured  being  absent 
from  home  for  many  years  and  knowing  little  about  his  family,  and 
the  insurer  knowing  the  latter  fact,11  does  not  avoid  the  policy.  An 
answer  by  the  insured  as  to  the  condition  of  his  health  with  refer- 
ence to  organic  diseases  is  not  ground  for  avoiding  an  insurance 
policy  if  he  gives  the  information  which  his  physician  has  given  to 
him  and  upon  which  he  relies.12  A  statute  which  is  applicable  to 
ordinary  life  insurance  companies  is  not  applicable  to  companies 
which  insure  on  the  assessment  plan.13  It  is  said  that  a  statute 
which  provides  that  a  misrepresentation  shall  not  avoid  a  policy 
unless  it  is  material  does  not  apply  to  a  suit  to  set  the  policy  aside 
which  is  brought  in  the  lifetime  of  the  insured.14  Other  statutes 
provide  that  the  representation  will  avoid  the  contract  if  fraudu- 
lent or  material.11    A  statute  of  the  latter  type  does  not  probably 


•  No  attempt  can  be  made  to  state 
and  analyze  the  statutes  of  the  differ- 
ent states  which  express  the  same 
general  purpose  in  different  forms. 
See  also  §  222. 

I  John  Hancock  Mutual  Life  Ins. 
Co.  v.  Warren,  181  U.  S.  73,  45  L.  ed. 
755  [affirming,  John  Hancock  Life  Ins. 
Co.  v.  Warren,  59  O.  S.  45,  51  N.  E. 
546];  Fidelity,  etc.,  Association  v. 
Jeffords,  107  Fed.  402,  53  L.  R.  A.  193; 
Welch  v.  Ins.  Co.,  117  la.  394,  90  N. 
W.  828. 

10  Atlas  Ins.  Co.  v.  Robison,  94  Ark. 
390,  127  S.  W.  456. 

HCoplin  v.  Woodmen,  105  Miss.  115, 
62  So.  7. 

12  Blackman  v.  United  States  Casualty 
Co.,  117  Tenn.  578,  103  S.  W.  784. 

UFrankJin  Life  Ins.  Co.  v.  American 
Nat.  Bank,  74  Ark.  1,  84  S.  W.  789. 

14  Pacific  Mutual  Life  Ins.  Co.  v. 
Glaser,  245  Mo.  377,  150  S.  W.  549. 

IB  United  States.  Miller  v.  Mary- 
land Casualty  Co.,  193  Fed.  343,  113 
C.  C.  A.  267. 


Alabama.  Mutual  Life  Ins.  Co.  ▼. 
Allen,  174  Ala.  511,  56  So.  568. 

Kentucky.  United  States  Casualty 
Co.  v.  Campbell,  148  Ky.  554,  146  S.  W. 
1121. 

Massachusetts.  Ring  v.  Assurance 
Co.,  145  Mass.  426,  14  N.  E.  525; 
Durkee  v.  Ins.  Co.,  159  Mass.  514,  34 
N.  E.  1133;  Langdeau  v.  John  Han- 
cock Mut.  Life  Ins.  Co.,  194  Mass.  56, 
80  N.  E.  452;  Everson  v.  General  Acci- 
dent Fire  &  Life  Assur.  Corp.,  202 
Mass.  169,  88  N.  E.  658. 

Pennsylvania.  Hermany  v.  Life 
Association,  151  Pa.  St.  17,  24  Atl. 
1064;  March  v.  Ins.  Co.,  186  Pa.  St. 
629,  65  Am.  St.  Rep.  887,  40  Atl.  1100; 
Keatley  v.  Ins.  Co.,  187  Pa.  St.  197,  40 
Atl.  808. 

Texas.  Northwestern  Life  Associa- 
tion v.  Findley,  29  Tex.  Civ.  App.  494, 
68  S.  W.  695. 

Virginia.  Modern  Woodmen  v.  Law- 
son,  110  Va.  81,  65  S.  E.  509. 
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ehange  the  common-law  rule  as  to  misrepresentations.16  Such  pro- 
visions, however,  do  not  apply  to  actual  fraud,17  or  to  conditions 
precedent.11  Under  some  statutes  a  misrepresentation  as  to  age 
does  not  avoid  the  policy,  but  restricts  the  amount  of  recovery  to 
the  amount  of  insurance  which  could  have  been  bought  for  the 
premium  which  was  actually  paid  at  the  true  age  of  the  insured.11 
By  statute  a  misrepresentation  in  the  application  may  have  no 
effect  upon  the  policy  if  such  application  is  not  attached  to  the 
policy.20  Under  a  statute  which  provides  that  if  the  medical  ex- 
aminer of  the  insurance  company  recommended  the  risk,  a  false 
statement  by  the  insured  as  to  his  health  shall  not  avoid  the  policy 
unless  such  recommendation  was  obtained  by  the  fraud  of  the 
insured,  it  is  necessary,  in  order  to  avoid  the  policy,  to  show  that 
the  insured  had  an  intent  to  deceive,  and  tha.t  the  examiner  relied 
on  the  false  statements  of  the  insured  or  his  wilful  non-disclosure.21 
A  statute  which  provides  that  a  misrepresentation  by  which  an 
insurance  policy  is  obtained  shall  not  be  regarded  as  material 
unless  it  actually  contributed  to  cause  the  loss,  has  no  application  * 
to  a  misrepresentation  as  to  the  identity  of  the  person  who  is  sub- 
stituted for  the  applicant  at  physical  examination.22 


§  374.  Suretyship.  There  is  a  conflict'  of  authority  upon  the 
question  whether  an  innocent  misrepresentation  by  an  obligee  to  a 
surety  avoids  a  contract  of  suretyship  which  is  induced  by  such 
misrepresentation.  In  some,  jurisdictions  it  is  held  that  such  con- 
tract is  avoided  by  an  innocent  misrepresentation.1  An  innocent 
misrepresentation  of  the  assets  of  a  bank,  whereby  subsequent  sure- 
ties of  a  bank  officer  are  led  to  believe  that  no  shortage  in  ac- 
counts exists,  has  been  held  in  some  jurisdictions  to  avoid  such  con- 


ItBlenke  v.  Citizens'  Life  Ins.  Co., 
145  Ky.  832,  140  S.  W.  561. 

"A*  to  mere  representations  the 
statute  may  well  be  held  to  be  only 
declaratory,  but  as  to  warranties  it 
made  a  new  rule."  White  v.  Provident, 
etc.,  Assurance  Society,  163  Mass.  108, 
115,  27  L.  R.  A.  398,  30  N.  E.  771; 
Satterlee  v.  Modern  Brotherhood,  15 
K.  D.  92,  106  N.  W.  561. 

n  March  ▼.  Ins.  Co.,  186  Pa.  St.  629, 
65  Am.  St.  Rep.  887,  40  Atl.  1100. 

It  Metropolitan  Life  Ins.  Co.  v. 
Howie,  62  O.  S.  204,  56  N.  E.  908. 


UCoplin  v.  Woodmen,  105  Miss.  115, 
62  So.  7. 

JOSalzman  v.  Machinery  Mutual  In- 
surance Association,  142  la.  99,  120  N. 
W.  697. 

21  Roe  v.  National  Life  Ins.  Assn., 
137  la.  696,  115  N.  W.  500. 

22  Carter  v.  Metropolitan  Life  Insur- 
ance Co.,  —  Mo.  — ,  L.  R.  A.  1918F, 
325,  204  S.  W.  399. 

t  Livingston  v.  Fidelity  &  Deposit 
Co.,  76  O.  S.  253;  Atlantic  Trust  & 
Deposit  Co.  ▼.  Union  Trust  &  Title 
Corporation,  110  Va.  286,  67  S  E.  182. 
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tract  of  suretyship/  and  in  others  not  to  so  avoid  it.3  An  innocent 
misrepresentation  as  to  the  terms  of  a  prior  loan  which  is  made  for 
the  purpose  of  constructing  a  building,  by  which  the  surety  was 
induced  to  sign  a  bond  conditioned  on  completing  the  building  by 
a  certain  time,  free  from  mechanics'  liens,  was  held  to  render  such 
contract  voidable.4  A  false  statement  by  an  employer  to  a  bond- 
ing company,  as  to  the  past  conduct  of  the  employe,  avoids  such 
bond,  even  though  such  representations  were  believed  to  be  true.1 
If  the  surety  knows  the  facts  he  can  not  avoid  his  liability.* 

§  375.  The  rule  in  equity.  In  equity  the  weight  of  authority  is 
that  one  who  is  induced  to  enter  into  a  contract  by  misrepresenta- 
tion of  a  material  fact  may  avoid  liability  on  such  contract,  and  in  a 
proper  case  may  have  rescission.1    Such  an  innocent  misrepresenta- 


2  Graves  v.  Bank,  73  Ky.  (10  Bush.) 
23,  19  Am.  Rep.  50. 

*Lieberman  v.  Bank,  2  Penn.  (Del.) 
416,  48  L.  R.  A.  514,  45  Atl.  901. 
(Partly  on  the  ground  that  the  report 
in  which  such  misrepresentation  existed 
was  meant  for  the  depositors  only.) 
Savings  Bank  v.  Albee,  63  N.  H.  152, 
56  Am.  Rep.  501. 

•  Atlantic  Trust  &  Deposit  Co.  v. 
Union  Trust  &  Title  Corporation,  110 
Va.  286,  67  S.  E.  182. 

B  Livingston  v.  Fidelity  &  Deposit 
Co.,  76  O.  S.  253. 

•  First  National  Bank  v.  Mattingly, 
92  Ky.  650,  18  S.  W.  940. 

1  England.  Denne  v.  Light,  8  De  G. 
M.  &  G.  774;  Wauton  v.  Coppard 
[1899],  1   Ch.  92. 

United  States.  Smith  v.  Richards, 
38  U.  S.  (13  Pet.)  26,  10  L.  ed.  42; 
Turner  v.  Ward,  154  U.  S.  618,  23  L. 
ed.  391;  Wilcox  v.  Ry.,  Ill  Fed.  435; 
Kell  v.  Trenchard,  142  Fed.  16,  73  C. 
C.  A.  202  (modifying  Trenchard  v. 
Kell,  127  Fed.  5961;  In  re  American 
Knit  Good  Mfg.  Co.,  173  Fed.  480,  97 
C.   C.  A.  .486. 

Alabama.  Georgia  Home  Ins.  Co.  v. 
Warton,  113  Ala.  479,  59  Am.  St.  Rep. 
129,  22  So.  288;  Shahan  v.  Brown,  167 
Ala.  534,  52  So.  737;  Hafer  v.  Cole,  176 


Ala.  242,  57  So.  757;  Manning  v.  Car- 
ter, —  Ala.  — ,  77    So.  744. 

California.  Wainscott  v.  Loan  Asso- 
ciation, 98  Cal.  253,  33  Pac.  88;  Moore 
v.  Copp,  119  Cal.  429,  51  Pac.  630. 

Colorado.  Pursel  v.  Teller,  10  Colo. 
App.   488,   51    Pac.   436. 

Georgia.  Newman  v.  Claflin  Co.,  107 
Ga.  89,  32  S.  E.  943. 

Illinois.  Mitchell  v.  McDougall,  62 
111.  498;  Borders  v.  Kattleman,  142 
111.  96,  31  N.  E.  19;  Gillespie  v.  Fulton 
Oil  &  Gas  Co.,  236  111.  188,  86  N.  £. 
219;  Reed  v.  Pinney.  35  III.  App.  610. 

Indiana.  McCormiek  v.  Malin,  5 
Blackf.    (Ind.)   509. 

Iowa.  Hunter  v.  Safety  Core  Co., 
96  la.  573.  65  N.  W.  828;  Weis  v. 
Grove,  123  la.  585,  99  N.  W.  191;  New 
York  Brokerage  Co.  v.  Wharton,  143 
la.  61,  119  N.  W.  969;  Gray  v.  Bricker, 
—  la.  — ,  166  N.  W.  284. 

Kentucky.  Prewitt  v.  Trimble,  92 
Ky.  176,  36  Am.  St.  Rep.  586,  17  S. 
W.  356;  Titus  v.  Ins.  Co.,  97  Ky.  567, 
53  Am.  St.  Rep.  426,  28  L.  R.  A.  478, 
31  S.  W.  127. 

Louisiana.  Calhoun  v.  Teal,  106  La. 
47,  30  So.  288. 

Maine.  Jordan  v.  Stevens,  51  Me. 
78,  81  Am.  Dec.  556. 

Massachusetts.  Spurr  v.  Benedict, 
99  Mass.  463;  Roberts  v.  French,  163 
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tion  is,  however,  said  to  become  fraudulent  if  the  party  who  made 
such  representation  attempts  to  enforce  the  contract  after  he  has 
discovered  the  truth.2 


Mass.  60,  25  Am.  St.  Rep.  611,  10  L. 
R.  A.  656,  26  N.  E.  416;  Keene  v. 
Demelman,  172  Mass.  17,  51  N.  E.  188; 
Long  v.  Inhabitants  of  Athol,  196 
Mass.  497,  17  L.  R.  A.  (N.S.)  96,  82 
N.   E.    665. 

Michigan.  Crips  v.  Towsley,  73 
Mich.  395,  41  N.  W.  332. 

Missouri.  Sachleben  v.  Heintze,  117 
Mo.  520  [sub  nomine,  Sachleben  v. 
Heinze,  24  S.  W.  54] ;  Beland  v.  Brew- 
ing Association,  157  Mo.  593,  58  S.  W. 
1;  Winter  v.  Kansas  City  Cable  Ry. 
Co.,  160  Mo.  159,  61  S.  W.  606;  Milan 
Bank  v.  Richmond,  235  Mo.  532,  139 
S.  W.  352. 

New  Hampshire.  Newton  v.  Tolles, 
66  N.  H.  136,  49  Am.  St.  Rep.  593,  9 
L.  R.  A.  50,  19  Atl.   1092. 

New  Jersey.  Eibel  v.  Von  Fell,  55 
N.  J.  Eq.  670,  38  Atl.  201;  Straus  v. 
Norris,  77  N.  J.  Eq.   33,  75  Atl.  980. 

New  York  Berry  v.  Ins.  Co..  132  N. 
Y.  49,  28  Am.  St.  Rep.  548,  30  K  E. 
254;  Bloomquist  v.  Farson,  222  N.  Y. 
376,  118  N.  E.  855;  Leary  v.  Geller, 
224  N.  Y.  56,  120  N.  E.  31. 

Ohio.  Irwin  v.  Wilson.  45  O.  S.  426, 
15  N.  E.  209;  Manley  v.  Carl,  20  Ohio 
C.  C.   161. 

Oregon.  Jeffrys  v.  Weekly,  81  Or. 
140,  158   Pac.  522. 

Pennsylvania.  Fleming  v.  Ogden, 
152  Pa.  St.  419,  25  Atl.  639;  Sutton 
v.  Morgan,  158  Pa.  St.  204,  38  Am.  St. 
Rep.  84,  27  Atl.  894;  Wilson  v.  Ott, 
173  Pa.  St.  253,  51  Am.  St.  Rep.  767, 
34  Atl.  23;  Braunschweiger  v.  Waits, 
179  Pa.  St.  47,  36  Atl.  155. 

Tennessee.  Trigg  v.  Read,  24  Tenn. 
(5  Humph.)  529,  42  Am.  Dec.  447. 

Texas.  Henderson  v.  R.  R.,  17  Tex. 
560,  67  Am.  Dec.  675;  Culbertson  v. 
Blanchard,  79  Tex.  48«,  15  S.  W.  700; 
Moore  ▼.  Cross    (Tex.  Civ.  App.),  26 


S.  W.  122;   Carter  v.  Cole   (Tex.  Civ. 
App.),  42  S.  -W.  369. 

Utah.  Adams  v.  Reed,  \l  Utah  480, 
40  Pac.  720. 

Virginia.  Linhart  v.  Foreman,  77 
Va.  540;  Rorer  Iron  Co.  v.  Trout,  83 
Va.  397,  5  Am.  St.  Rep.  285.  2  S.  E. 
713;  Herron  v.  Dibrell,  87  Va.  289,  12 
S.  E.  674;  Wilson  v.  Carpenter,  91  Va. 
183,  50  Am.  St.  Rep.  824,  21  S.  E. 
243;  Grosh  v.  Improvement  Co.,  95  Va. 
161,  27  S.  E.  841. 

West  Virginia.  Bhiestone  Coal  Co. 
v.  Bell,  38  W.  Va.  297,  18  S.  E.  493. 

Wisconsin.  Miner  v.  Medbury,  6 
Wis.  295;  Porter  v.  Beattie,  88  Wis. 
22,  59  N.  W.  499;  Beetle  v.  Anderson, 
98  Wis.  5,  73  N.  W.  560;  Kathan  v. 
Comstock,  140  Wis.  427.  122  N.  W. 
1044. 

"It  is  immaterial  that  the  misrepre- 
sentations were  not  made  with  dis- 
honest motive.  Honest  belief  in  the 
truth  of  a  statement  of  fact,  made  as 
an  inducement  to  the  consummation 
of  a  contract,  does  not  relieve  him 
making  the  statement  of  his  legal 
liability  therefor  to  one  induced  to  act 
to  his  detriment  thereby.  Shahan  v. 
Brown,  167  Ala.  534,  52  So.  737;  Greil 
Bros.  v.  McLain,  197  Ala.  136,  72  So. 
410;  Henry  v.  Allen,  93  Ala.  197,  9  So. 
579;  Ball  v.  Farley,  81  Ala.  288,  292,  1 
So.  253;  Jordan  v.  Pickett,  78  Ala.  331; 
Munroe  v.  Pritchett,  16  Ala.  785,  50 
Am.  Dec.  203;  Prestwood  v.  Carlton, 
162  Ala.  327,  333,  50  So.  254;  Corry  v. 
Sylvia  y  Cia,  192  Ala.  550,  68  So.  892; 
Code,  §§  4298,  4299."  Manning  v.  Car- 
,  ter,  —  Ala.  — ,  77  So.  744. 

Contra,  Seddon  v.  Northeastern  Salt 
Co.    [1905],   1   Ch.   326. 

2  "The  case  is  not  at  all  varied  by 
the  circumstance  that  the  untrue  rep- 
resentation, or  any  of  the  untrue  rep- 
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Bona  fide  material  misrepresentations  as  to  the  value  of  col- 
lateral security  for  a  note,1  or  as  to  the  quality,4  or  title,1  or  the 
location  of  a  tract  of  land,1  as  that  the  railway  company  which 
sold  certain  land  owned  the  land  between  their  tracks  and  the  land 
thus  sold,  so  that  the  land  thus  sold  would  have  shipping  facilities 
over  such  railway ; 7  or  facts  concerning  the  oil  underlying  the  land 
conveyed,1  or  the  condition  of  property  conveyed,1  or  as  to  the 
area  of  a  tract,10  as  to  the  covenants  in  prior  deeds  affecting  the 
use  of  the  realty  to  be  sold ; 1f  or  that  if  the  wife  of  a  partner  joins 
in  an  assignment  for  the  benefit  of  creditors,  made  by  the  firm,  it 
will  prevent  insolvency ; 12  or  as  to  the  amount  of  the  shortage  of  a 


resentations,  may  in  the  first  instance 
have  been  the  result  of  innocent  error. 
If,  after  the  error  has  been  discovered, 
the  party  who  has  innocently  made 
the  incorrect  representation,  suffers 
the  other  party  to  continue  in  error 
and  act  on  the  belief  that  no  mistake 
has  been  made,  this,  from  the  time  of 
the  discovery,  becomes,  in  the  con- 
templation of  this  court,  a  fraudulent 
misrepresentation,  even  though  it  was 
not  so  originally."  Reynell  v.  Sprye, 
1  De  G.  M.  &  G.  660. 

3  Borders  v.  Kattleman,  142  111.  96, 
31  N.  E.  19. 

4  Mitchell  v.  McDougall,  62  111.  498; 
May  v.  Snyder,  22  la.  525;  Gray  v. 
Bricker,  —  la.  — ,  166  N.  W.  284; 
Irwin  v.  Wilson,  45  O.  S.  426,  15  N.  E. 
209;  Porter  v.  Beattie,  88  Wis.  22,  59 
N.  W.  499. 

■  Buchanan  v.  Burnett,  102  Tex.  492, 
119  S.  W.  1141.      . 

•  Spurr  v.  Benedict,  99  Mass.  463; 
Irwin  v.  Wilson,  45  O.  S.  426,  15  N. 
E.  209;  Culbertson  v.  Blanchard,  79  Tex. 
486,  15  S.  W.  700;  McKinnon  v.  Voll- 
mar,  75  Wis.  82,  17  Am.  St.  Rep.  178, 
6  L.  R.  A.  121,  43  N.  W.  800. 

TShahan  v.  Brown,  167  Ala.  534,  52 
So.  737. 

•  Braunschweiger  v.  Waits,  179  Pa. 
St.  47,  36  Atl.  155. 

•  Manley  v.  Carl,  20  Ohio  C.  C.  161; 
Miner  v.  Medbury,  6  Wis.  295. 


lOFlynn  v.  Finch,  137  la.  378,  114  N. 
W.  1058;  Calhoun  v.  Teal,  106  La.  47, 
30  So.  288;  Keene  v.  Demelman, 
172  Mass.  17,  25,  51  N.  E.  188 
[citing  Noble  v.  Googins,  99  Mass.  251 ; 
Spurr  v.  Benedict,  99  Mass.  463; 
Schramm  v.  Refining  Co.,  146  Mass.  211, 
15  N.  E.  571;  Rackemann  v.  Improve- 
ment Co.,  167  Mass.  1,  57  Am.  St.  Rep. 
427, 44  N.  E.  990]  (The  ground  on  which 
relief  is  placed,  it  will  be  noted,  is  mis- 
take.) Newton  v.  Tolles,  66  N.  H.  136, 49 
Am.  St.  Rep.  593,  9  L.  R.  A.  50,  19 
Atl.  1092.  A  was  negotiating  with  B 
for  the  purchase  of  two  lots  owned  by 
B.  A  examined  the  assessor's  books 
and  found  the  two  lots  listed  and  an 
area  in  the  column  therefor.  Think- 
ing that  this  was  the  area  of  one  lot, 
he  doubled  it  and  represented  to  B  that 
that  product  was  the  area  of  the  two 
lots,  and  had  it  inserted  in  the  con- 
tract. The  area  on  the  assessor's 
books  was  the  area  of  both  lots.  The 
.  court  said:  "A  court  of  equity  has  the 
power  to  permit  a  party  to  rescind  a 
contract  entered  into  in  the  manner 
above  set  forth  on  the  ground  of  mis- 
take if  the  other  party  will  not  accept 
performance  of  the  contract  omitting 
the  particular  stipulation  inserted 
through  mistake." 

HWauton  v.  Coppard   [1899],  1   Ch. 
92. 

« Fleming    v.    Ogden,    152    Pa.    St. 
419,  25  Atl.  639. 


603 


Misrepresentation  in  the  Inducement      §  376 


defaulting  agent,  which  amount  another  is  going  to  advance  to  save 
him  from  losing  his  position ; t3  or  as  to  the  amount  due  on  a  bond ;  u 
or  as  to  the  amount  of  debts  owing  by  the  vendee  who  seeks 
credit ; 1i  or  as  to  the  amount  already  secured  for  investment  in  in- 
dustrial enterprises  in  the  town  in  which  the  land  is  sold ; 16  or  as  to 
the  extent  of  personal  injuries,17  are  each  a  ground  for  rescission. 
A  misrepresentation  made  to  a  contractor  as  to  the  quantity  of 
work  remaining  to  be  done  is  ground  for  rescinding  a  contract 
entered  into  upon  reliance  upon  such  statements.18  Equity  may 
grant  rescission  of  an  insurance  policy  before  loss,19  as  for  a  mis- 
representation to  the  effect  that  the  insured  has  never  before  been 
rejected  by  any  other  insurance  company.20  Misrepresentation  is  a 
defense  in  a  suit  for  specific  performance.21  Misrepresentation  as 
to  the  location  and  quality  of  land  sold;22  or  as  to  the  fact  that 
realty  which  is  sold  or  exchanged  is  rented  at  certain  rates ; 23  or  as 
to  the  existence  of  a  right  of  way,  giving  access  to  the  property 
which  is  sold,24  is  ground  for  refusing  specific  performance. 

In  a  proper  case,  damages  may  be  awarded  in  equity  for  mate- 
rial misrepresentation.25  Compensation  may  be  granted  for  work 
done  under  such  contract.26 

§  376.  Effect  of  equity  on  the  common-law  rule.  The  combined 
effect  of  the  equity  rule  allowing  rescission  for  a  material  misrepre- 
sentation, and  the  authority  of  the  common-law  courts  which  treat 
misrepresentation  as  fraud,  is  gradually  establishing  the  doctrine  at 
common  law  that  a  misrepresentation  of  a  material  fact  is  ground 


» Burke  v.  Ry.  Co.,  83  Wis.  410,  53 
N.  W.  602. 

t4  Beland  v.  Brewing  Association,  157 
Mo.  593,  58  S.  W.  1. 

It  Ernst  v.  Cohn  (Tenn.  Ch.  App.),  62 
S.  W.  186.' 

16  Wilson  v.  Carpenter,  91  Va.  183, 
50  Am.  St.  Rep.  824,  21  S.  E.  243. 

HTatman  v.  Philadelphia,  Balti- 
more &  Washington  R.  R.  Co.,  10  Del. 
Ch.  105,  85  AH  716. 

It  Long  v.  Inhabitants  of  Athol,  196 
Mass.  497,  17  L.  R.  A.  (N.S.)  96,  82 
N.  E.  665. 

it  Pacific  Mnt.  Life  Ins.  Co.  v.  Glaser, 
245  Mo.  377,  45  L.  R.  A.  (N.S.)  222, 
150  S.  W.  549. 


20  Pacific  Mut.  Life  Ins.  Co.  v.  Glaser, 
245  Mo.  377,  45  L.  R.  A.  (N.S.)  222,  150 
S.  W.  549. 

21Denne  v.  Light,  8  De  6.  M.  &  G. 
774;  Cowan  v.  Curran,  216  111.  598,  75 
N.  E.  322;  Bowker  v.  Cunningham,  78 
N.  J.  Eq.  458,  79  Atl.  608. 

22 Brown  v.  Smith  (la.),  89  N.  W. 
1097. 

23Boynton  v.  Hazelboom,  96  Mass. 
(14  Alt.)  107,  92  Am.  Dec.  738. 

24Denne  v.  Light,  8  De  G.  M.  &  G. 
774. 

2»McPerran  v.  Taylor,  T  U.  S.  (3 
Cranch.)  270,  2  L.  ed.  436. 

2t  Winston  v.  Pittsfield,  221  Mass. 
356,  108  N.  E.  1038. 
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for  an  informal  rescission  at  law.1  There  are  two  additional  con- 
siderations which  in  part  aid  in  establishing  this  rule  and  which  in 
part  obscure  its  true  nature.  One  is  the  fact  that  unless  an  inno- 
cent misrepresentation  purports  on  its  face  to  be  a  matter  of  opin- 
ion or  pure  hearsay — in  other  words,  if  it  really  purports  to  be  a 
statement  of  fact,  it  is  treated  as  a  type  of  fraud  by  many,  courts 
which  assume  that  misrepresentation  is  not  operative  unless  it  is 
fraudulent.  They  assume  that  such  a  positive  statement  involves 
a  statement  of  personal  knowledge,  the  falsity  of  which  amounts  to 
fraud,  no  matter  how  innocent  the  party  who  makes  such  statement 
may  be.1    The  other  is  the  fact  that  many  of  these  cases  are  decided 


1  United  States.  United  States  v. 
Utah,  Nevada  and  California  Stage  Co., 
199  U.  S.  414,  50  L.  ed.  251 ;  Joslyn  v. 
Cadillac  Automobile  Co.,  177  Fed.  863, 
101  C.  C.  A.  77. 

Alabama.  Perry  v.  Johnston,  59 
Ala.  $48;  Bethea-Starr  Packing  &  Ship- 
ping Co.  v.  Mayben,  192  Ala.  542,  68 
So.  814;  Baker  v.  Clark,  14  Ala.  App. 
152,  68  So.  593. 

Colorado.  Lathrop  v.  Maddux,  58 
Colo.  258,  144  Pac.  870. 

Georgia.  Woodruff  v.  Saul,  70  Ga. 
271. 

Illinois.  Thome  v.  Prentiss,  83  111. 
99;  Ruff  v.  Jarrett,  94  111.  475;  Blue  v. 
Smith,  46  III.  App.  166;  Ellefritz  v. 
Taylor,  84  111.  App.  396. 

Iowa.  Rauen  v.  Prudential  Ins.  Co., 
129  la.  725,  106  N.  W.  198;  Diamond 
v.  Peace  River  Land  &  Development 
Co.,  —  la.  — ,  165  N.  W.  1032  (obiter). 

Maine.  Pitcher  v.  Webber,  103  Me. 
101,  68  Atl.  593. 

Massachusetts.  Bates  v.  Cashman, 
230  Mass.  167,  119  N.  E.  663. 

Michigan.  Mooney  v.  Davis,  75  Mich. 
188,  13  Am.  St.  Rep.  425,  42  N.  W.  802; 
Houder  v.  Reynolds,  195  Mich.  256,  161 
N.  W.  856. 

Minnesota.  Jacobson  v.  Chicago, 
Milwaukee  &  St.  Paul  Ry.,  132  Minn. 
181,  L.  R.  A.  1916D,  144,  156  N.  W. 
251;  Helvetia  Copper  Co.  v.  Hart-Barr 
Co.,  137  Minn.  321,  163  N.  W.  66o; 
Smith  v.  Great  Northern  Ry.  Co.,  139 


Minn.  343,  166  N.  W.  350;  Althoff  v. 
Torrison,  140  Minn.  8,  167  N.  W.  119. 

Mississippi.  McNeill  v.  Bay  Springs 
Bank,  100  Miss.  271,  56  So.  333. 

Nebraska.  Johnson  v.  Gulick,  46 
Neb.  817,  50  Am.  St.  Rep.  629,  65  N. 
W.  883;  Hitchcock  v.  Irrigation  Co. 
(Neb.),  95  N.  W.  638. 

North  Dakota.  Clark  v.  Northern 
Pacific  Ry.  Co.,  36  N.  D.  503,  L.  R.  A. 
1917E,  399,  162  N.  W.  406. 

Ohio.  Byers  v.  Chapin,  28  O.  S.  300; 
Gallipolis  Furniture  Co.  v.  Symmes,  19 
Ohio  C.  C.  659,  10  Ohio  C.  D.  514. 

Oklahoma.  Mt.  Hope  Nurseries  Co. 
v.  Jackson,  36  Okla.  273,  45  L.  R.  A. 
(N.S.)  243,  128  Pac.  250;  Chisum  v. 
Huggins,  55  Okla.  423,  154  Pac.  1146; 
Chicago,  Rock  Island  &  Pacific  Ry.  Co. 
v.  Burke,  —  Okla.  — ,  175  Pac.  547', 
Leasure  v.  Hughes,  —  Okla.  — ,  178 
Pac.  696. 

South  Dakota.  Bank  v.  Graham,  16 
S.  D.  49,  91  N.  W.  340.      . 

Utah.  Smith  v.  Columbus  Buggy  Co., 

40  Utah,  580,  123  Pac.  580;  Qgdtm 
Valley  Trout   &  Resort  Co.   v.  Lewis, 

41  Utah  183,  125  Pac.  687. 
Wisconsin.     Montreal  River  Lumber 

Co.  v.  Mihills,  80  Wis.  540,  50  N.  W. 
507 ;  Krause  v.  Busacker,  105  Wis.  350, 
81  N.  W.  406. 

2  See  §§  314  et  seq. 

"A  person  seasonably  may  rescind  a 
contract  to  which  he  has  been  induced 
to  become  a   party   in   reliance   upon 
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under  codes  of  procedure  which  provide  that  an  equitable  defense 
may  be  interposed  in  an  action  at  law.  Whether  the  court  in  per- 
mitting such  a  defense  does  so  on  the  theory  that  it  is  a  good  de- 
fense at  common  law,  either  originally  or  in  its  ultimate  develop- 
ment, or  whether  it  does  so  on  the  theory  that  the  defense  is  an 
equitable  defense  which  can  be  made  at  law  only  by  statutory 
authority,  is  a  matter  which  has  no  practical  significance  and  which, 
indeed,  can  never  be  ascertained,  except  from  obiter,  in  jurisdic- 
tions in  which  such  question  is  tried  to  the  jury.  If  legislation  is  a 
part  of  our  law,  it  makes  no  difference  except  from  the  historical 
view  point  which  theory  we  take,  and  whether  we  regard  it  as  a 
development  of  common  law  by  judicial  decision  or  a  growth  by 
direct  legislation.3 

In  some  jurisdictions  the  courts  seem  inclined  to  adhere  to  the 
original  common-law  rule  and  to  hold  that  an  innocent  misrepre- 
sentation is  of  no  legal  significance,  and  that  the  party  who  is 
injured  thereby  can  not  avoid  the  transaction  into  which  he  has 
been  induced  to  enter,4  unless,  possibly,  he  can  show  that  the  ad- 
versary party  was  guilty  of  negligence.1 


§  377.  Theories  upon  which  relief  is  granted.  In  many  of  these 
cases  the  court  bases  its  result  on  the  theory  of  innocent  misrepre- 
sentation.1   "At  common  law  the  misrepresentation  of  a  material 


false,  though  innocent,  misrepresenta- 
tions respecting  a  cognizable  material 
fact  made  as  of  his  own  knowledge 
by  the  other  party  to  the  contract.  The 
fraud  in  such  a  representation  con- 
sists in  stating  as  a  fact  that  which  is 
not  known  positively  to  be  a  fact.  It 
is  no  excuse  for  making  such  a  state- 
ment as  of  one's  own  knowledge  that 
it  was  believed  to  be  true  or  that  the 
true  state  of  affairs  had  been  for- 
gotten. It  is  fraud  to  state  a  fact 
as  true  of  one's  own  knowledge  when 
he  has  no  such  knowledge.  "This  rule 
has  been  steadily  adhered  to  in  this 
commonwealth  and  rests  alike  on  sound 
policy  and  on  sound  legal  principles.' 
Chatham  Furnace  Co.  v.  Moffatt,  147 
Mass.  403,  404,  18  N.  E.  108,  9  Am.  St. 
Rep.  727;  Litchfield  v.  Hutchinson,  117 
Mass.   105;   Goodwin  v.  Massachusetts 


Loan  &  Trust  Co.,  152  Mass.  180,  202, 
25  N.  E.  100;  Adams  v.  Collin*,  196 
Mass.  422,  82  N.  E.  498;  Huntress  v. 
Biodgett,  206  Mass.  318,  324,  92  N.  E. 
427;  Kerr  v.  Shurtleff,  218  Mass.  167, 
171,  172,  105  N.  E.  871."  Bates  v. 
Cashman,  230  Mass.  167,  119  N.  E.  663. 

3  This  defense  can  be  made  at  law 
"under  our  liberal  rules  of  procedure." 
Reddington  v.  Blue,  168  la.  34,  149  N. 
W.  933  [quoted  in  Clark  v.  Northern 
Pacific  Ry.  Co.,  36  N.  D.  503,  L.  R.  A. 
1917E,  399,  162  N.  W.  400]. 

4  Denver  &  Rio  Grande  R.  Co.  v. 
Ptotemy,  —  Colo.  — ,  169  Pac.  541; 
Callan  v.  Peck,  37  R.  I.  227,  91  Atl. 
34.    See  §  149. 

•  Denver  &  Rio  Grande  R.  Co.  v. 
Ptolemy,  —  Colo.  — ,  169  Pac.  541. 

t  Bates  v.  Cashman,  230  Mass.  167, 
119  N.   E.   663;    Mooney  v.   Davis,  75 
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fact  made  by  one  of  the  parties  to  a  contract,  though  made  by  mis- 
take and  innocently,  if  acted  on  by  the  opposite  party  constitutes 


Mich.  188,  13  Am.  St.  Rep.  425,  42  N. 
W.  802;  Helvetia  Copper  Co.  v.  Hart- 
Parr  Co.,  137  Minn.  321,  163  N.  W.  665; 
Clark  v.  Northern  Pacific  Ry.  Co.,  36 
N.  D.  503,  L.  R.  A.  1917E,  399,  162  N. 
W.  406. 

"It  may  be  conceded  that  an  essential 
element  of  the  old  common-law  action 
of  deceit  is  intentional  fraud  and  de- 
ception, and  that,  as  a  general  rule, 
no  recovery  can  be  had  in  such  an 
action  where  intentional  deception  does 
not  appear.  And  there  are'  many 
authorities  holding  to  a  strict  applica- 
tion of  the  rule,  and  as  requiring  an 
affirmative  showing  of  an  intent  to  de- 
fraud and  deceive  in  all  cases  where 
relief  is  sought  on  the  ground  of 
fraudulent  representations.  As  thus 
strictly  applied,  much  injustice  has 
resulted,  and  the  courts  have  ingrafted 
upon  the  rule  modifications  and  qualifi- 
cations, and  the  present  trend  of 
judicial  opinion  does  not  require  in 
all  cases  a  showing  of  an  evil  intent. 
The  injury  suffered  by  the  defrauded 
party  may  be  just  as  great  whether 
the  fraud  was  intentional  or  uninten- 
tional. So  in  actions  the  result  of 
which  places  the  parties  in  statu  quo, 
restoring  to  each  what  he  parted  with, 
equity  will  grant  relief  where  the 
representations  which  induced  and 
brought  about  the  contract  were,  in 
fact,  false,  though  made  in  good  faith; 
the  additional  requirement  being  that 
the  representations  must  appear  to 
have  been  material,  not  mere  opinion, 
and  of  a  character  to  justify  reliance 
thereon  by  the  defrauded  party.  In 
such  cases  the  courts  grant  relief  either 
upon  the  ground  of  fraud  in  law,  some- 
times spoken  of  as  constructive  fraud, 
or  mutual  mistake.  It  is  not  material 
whether  it  be  termed  fraud  in  law  or 
mistake;    the   result    is   the   same    in 


either  case.  The  rule  now  often  ap- 
plied is  tersely  summed  up  by  the 
Iowa  supreme  court  in  the  statement 
that  'a  party  can  not  falsely  assert  a 
fact  to  be  true  and  induce  another  to 
rely  upon  such  statement  to  his  pre- 
judice, and  thereafter  hide  behind  a 
claim  that  he  did  not  know  it  was 
false  at  the  time  he  asserted  it.'" 
Haigh  v.  White  Way  Laundry  Co.,  164 
la.  143,  50  L.  R.  A.  (N.S.)  1091,  145 
N.  W.  473. 

"The  rule  has  frequently  been  stated 
and  applied  in  our  former  decisions, 
both  in  actions  for  a  rescission  of  the 
contract  and  where  the  alleged  fraud 
has  been  presented  as  defensive  matter. 
Dunnell's  Dig.  3819;  Drake  v.  Fair- 
mount  Drain  Tile  &  Brick  Co.,  129 
Minn.  145,  151  N.  W.  914;  Brooks  v. 
Hamilton,  15  Minn.  26,  Gil.  10;  Hedin 
v.  Minneapolis  Medical  &  S.  Inst.,  62 
Minn.  146,  35  L.  R.  A.  417,  54  Am.  St. 
Rep.  628,  64  N.  W.  158;  Busterud  v. 
Farrington,  36  Minn.  320,  31  N.  W.  360. 
It  was  held  in  Bullitt  v.  Farrar,  42 
Minn.  8,  6  L.  R.  A.  149,  18  Am.  St. 
Rep.  485,  43  N.  W.  566,  that  it  is  a 
fraud  for  one  to  make  an  unqualified 
representation  not  knowing  whether  it 
is  true  or  false,  and  that  an  un- 
qualified statement  amounts  to  an  af- 
firmation as  of  one's  own  knowledge. 
Numerous  decisions  in  other  states  sup- 
port the  same  doctrine.  14  Am.  & 
Eng.  Enc.  Law  94;  Holcomb  v.  Noble, 
69  Mich.  396,  37  N.  W.  497;  Johnson 
v.  Gulick,  46  Neb.  817,  50  Am.  St. 
Rep.  629,  65  N.  W.  883;  Pattison  v. 
Seattle,  R  &  S.  R.  Co.,  .*>5  Wash.  G25, 
104  Pac.  825;  Carroll  v.  United  R.  Co, 
157  Mo.  App.  247,  137  S.  W.  303; 
Missouri,  K.  &  T.  R.  Co.  v.  Maples 
(Tex.  Civ.  App.),  1G2  S.  W.  426; 
Kathan  v.  Comstock,  28  L.  R.  A.  (N.R.) 
201,  and  cases  cited  in  note   (140  Wis. 
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legal  fraud."2  It  is  said  that  in  order  to  avoid  a  contract  induced 
by  false  representations  "it  is  not  necessary  to  aver  or  prove  that 
the  party  making  them. at  the  time  knew  they  were  untrue. ' ' 8  The 
right  to  rescind  is,  however,  often  placed  on  other  grounds  than 
mere  misrepresentation;  such  as  warranty4  or  mistake,1  or  on  the 
ground  that  the  vendor  is  bound  to  know  the  truth  of  statements 
made  by  him  concerning  the  property  sold.1  This  doctrine  is  the 
point  at  which,  under  the  treatment  of  many  courts,  fraud  and 
misrepresentation  merge  into  an  indistinguishable  whole.  The  diffi- 
culty of  making  the  distinction  is  increased  by  the  inclination  of 
the  courts  to  refer  to  misrepresentation  as  "legal  fraud."7  Other 
courts  tend  to  class  such  a  misrepresentation  as  "constructive 
fraud," •  or  as  "fraud."9  Indeed,  if  the  false  statement  is  suffi- 
cient to  avoid  the  contract,  it  makes  no  difference  in  the  specific 
case  as  far  as  the  validity  of  the  contract  is  concerned  whether  it 
is  a  case  of  misrepresentation  or  of  fraud. 

§378.  Ratification  and  waiver.  If  the  person  to  whom  a  mis- 
representation as  to  a  collateral  fact  is  made  subsequently  learns 
the  truth-  and  with  full  knowledge  of  the  facts  elects  not  to  rescind, 
he  thereby  waives  his  right  to  rescind  and  elects  to  ratify  the  con- 
tract.1   Such  election  may  be  made  by  voluntary  performance  with 


427,  122  N.  W.  1044). "  Jacobson-  v. 
Chicago,  Milwaukee  &  St.  Paul  Ry.  Co., 
132  Minn.  181,  L.  R.  A.  1916D,  144,  156 
N.  W.  251  [quoted  in  part  in:  Clark 
v.  Northern  Pacific  Ry  Co.,  36  N.  D. 
503,  L.  R.  A.  1917E,  309,  162  N.  W. 
406].  . 

» Woodruff  v.  Saul,  70  Ga.  271. 

J  Johnson  v.  Gulick,  46  Neb.  817,  60 
Am.  St.  Rep.  629,  65  N.  W.  883. 

«  Byers  v.  Chapin,  28  O.  S.  300. 

•  Wilson  v.  Ins.  Co.,  5  Fed.  674;  Gun- 
ley  v.  Sluter,  44  Md.  237. 

•  Thorne  v.  Prentiss,  83  111.  99;  Ruff 
t.  Jarrett,  94  111.  475.  "The  seller  is 
bound  to  know  that  the  representa- 
tions which  he  makes  to  induce  the  sale 
of  his  property  are  true."  Beetle  v. 
Anderson,  98  Wis.  5,  10,  73  N.  W.  560. 

1  Woodruff  v.  Saul,  70  Ga.  271;  Hen- 
derson v.  R.  R.,  17  Tex.  560,  67  Am. 
Dec  675. 


•  Haggarth  v.  Weaving,  L.  R.  12  Eq. 
320;  Lampman  v.  Lampman,  118  la. 
140,  91  N.  W.  1042;  Miner  v.  Medbury, 
6  Wis.  295.  Thus  in  speaking  of  a 
representation  of  foreign  law  made  to 
one  in  a  fiduciary  capacity  the  court 
said:  "Even  if  made  in  good  faith,  the 
defendant  can  not  take  advantage  of 
the  mistake  thus  induced  by  his  own 
representations  without  being  charge- 
able with  constructive  fraud."  Schnei- 
der v.  Schneider,  125  la.  1,  98  N.  W. 
159. 

•  Mt.  Hope  Nurseries  Co.  v.  Jackson, 
36  Okla.  273,  45  L.  R.  A.  (N.S.)  243, 
128  Pac.  250;  Gillette  v.  Anderson.  85 
Wash.  81,   147   Pac.  634. 

1  England.  Seddon  v.  Northeastern 
Salt  Co.   [1905],   1  Ch.  326. 

Iowa.  Wilson  v.  Riddick,  100  la. 
697,  69  N.  W.  1039. 

Kentucky.      American,    etc.,    Co.    v. 

awford    (Ky.),  40  S.  W.  672. 
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full  knowledge  of  the  facts,2  or  by  acquiescence  for  an  unreasonable 
time,  especially  if  third  persons  are  thereby  induced  to  alter  their 
position  to  their  disadvantage.3  Possession  of  a  written  contract 
has  been  held  equivalent  to  knowledge  of  its  terms  even  though  it 
was  not  read.4  While  such  waiver  prevents  rescission,1  and  pre- 
vents the  party  performing  from  recovering  on  a  quantum  meruit, 
ignoring  the  terms  of  the  contract,1  it  does  not  prevent  recovery 
for  failure  of  consideration.7 


Massachusetts.  Wine  ton  v.  Pitts- 
field,  221    Maes.  356,   108  N.  £.   1038. 

New  York.  Saratoga,  etc.,  Ry.  v. 
Row,  24  Wend.  (N.  Y.)  74,  35  Am. 
Dec.    508. 

Pennsylvania.  Susquehanna,  etc.,  Ins. 
Co.  v.  Oberholtzer,  172  Pa.  St.  223,  32 
Atl.  1105. 

2  Wilson  v.  Riddick,  100  la.  697,  60 
N.  W.  1030;  Winston  v.  Pittsfield,  221 
Mass.  356,  108  N.  £.  1038;  Saratoga, 
etc.,  Ry.  v.  Row,  24  Wend.  (N.  Y.) 
74,  35  Am.  Dec.  508. 

3  Susquehanna,  etc.,  Ins.  Co.  v.  Ober- 
holtzer, 172  Pa.  St.  223,  32  Atl.  1105. 
(Where  A  was  induced  by  misrepre- 
sentation to  enter  a  mutual  fire  insur- 


ance company,  and  waived  his  right  to 
rescind  by  remaining  a  member  for 
over  a  year  without  making  objections, 
during  which  time  new  members  came 
in.)  Seddon  v.  Northeastern  Salt  Co. 
[1005],  1  Ch.  326. 

*  Susquehanna,  etc.,  Ins.  Co.  v.  Ober- 
holtzer, 172  Pa.  St.  223,  32  Atl.  1105. 

-f  Seddon  v.  Northeastern  Salt  Co. 
[1005],  1  Ch.  326;  Wilson  v.  Riddick, 
100  la.  607,  60  N.  W.  1030;  American, 
etc.,  Co.  v.  Crawford  (Ky.),  40  S.  W. 
672. 

■Saratoga,  etc.,  Ry.  v.  Row,  24 
Wend.  (N.  Y.)  74,  35  Am.  Dec.  598. 

7  American,  etc.,  Co.  v.  Crawford, 
(Ky.),  40  S.  W.  672, 
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1 370.  Mistake  as  to  identity  distinguished  from  mistake  as  to  quality. 

{380.  Mistake  as  to  duration  of  estate. 

{381.  Distinction  between  identity  and  quality  in  releases. 
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(  383.  Offer  made  under  mistake  as  to  quality  or  characteristic. 

(  384.  Effect  of  mistake  on  inducement. 

§  379.  Mistake  as  to  identity  distinguished  from  mistake  as  to 
quality.  If  mistake  as  to  identity  of  subject-matter  prevents  the 
contract  from  coming  into  existence,  while  mistake  as  to  quality  or 
characteristic  is  not  operative,  the  distinction  between  these  two 
classes  of  mistake  is  often  of  the  greatest  importance.1  Iu  some 
cases,  however,  the  quality  of  a  thing  is  the  very  thing  for  which 
the  parties  are  contracting  and  a  mistake  as  to  such  quality  or 
characteristic  may  be  regarded  in  some  jurisdictions  as  operative.2 
Thus,  A  sold  to  B,  for  eighty  dollars,  a  cow  which  both  thought 
was  barren.  If  barren  the  cow  was  worth  eighty  dollars;  if  a 
breeder,  seven  hundred  and  fifty  dollars  to  a  thousand  dollars. 
After  the  contract  was  made,  it  was  discovered  that  the  cow  was 
with  calf.  A  refused  to  perform,  and  B  brought  suit.  It  was  held 
that  "the  mistake  was  not  of  the  mere  quality  of  th'e  animal,  but 
went  to  the  very  nature  of  the  thing."8  It  needs  only  the  fore- 
going quotation  to  show  that  the  court  decided  the  case  on  an 
erroneous  theory  as  to  the  character  of  the  mistake,  from  which 
followed  the  wrong  conclusion  as  to  its  effect  on  the  contract. 

IFor  the  effect  of  mistakes  as  to  Mississippi.     Nabours  v.   Cocke,   24 

identity  and  the  like  see  ch.  IX.  Miss.  44. 

2  United  States.    Wilson  v.  Ins.  Co.,  Vermont.    Ketchum  ▼.  Catlin,  21  Vt. 

5  Fed.  674;  Bogardus  v.  Grace,  78  Fed.  191. 

856.  West  Virginia.     Bluestone  Coal  Co. 

California.  Hannah  v.  Steinman,  150  v.  Bell,  38  W.  Va.  297,  18  S.  E.  493. 

Cal.   142,  112  Pac.   1094.  3  Sherwood  v.  Walker,  66  Mich.  568 

Iowa.    Montgomery  County  T.  Emi-  (577),  11  Am.  St.  Rep.  531,  33  N.  W. 

grant  Co.,  47  la.  91.                 v  919. 
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While  this  case  is  an  extreme  one,  it  is  hard  to  justify  it  on  any 
theory  that  does  not  impair  the  validity  of  practically  all  contracts. 
Thus  where  A  and  B  both  thought  that  there  was  a  vein  of  coal  on 
A's  land  which  could  be  worked  profitably,  and  A  leased  the  coal 
and  timber  privileges  to  B,  at  a  royalty  of  ten  cents  a  ton  for  coal 
and  fifty  cents  a  thousand  feet  for  timber,  and  it  turned  out  that 
no  coal  existed  on  such  land  suitable  for  working,  it  was  held  that 
A  could  have  rescission.4  A  lease  under  the  mistaken  belief  that 
an  oil  well  existed  on  the  land,5  or  that  there  is  a  certain  amount  of 
timber  thereon,8  or  that  a  temporary  building  can  be  erected  on 
land  which  is,  in  fact,  within  the  fire  limits,7  is  invalid.  So  where 
a  county  agreed  to  convey  all  its  claims  to  swamp  lands  for  a  cer- 
tain price,  not  knowing  that  an  allowance  of  four  thousand  seven" 
hundred  and  thirty  acres  had  been  made  on  a  doubtful  claim,  re- 
scission was  allowed  in  equity.1  Where  A  sold  property  to  B,  both 
believing  that  it  was  in  Whitehall,  when  in  fact  it  was  in  Boston,* 
or  where  A  insured  B's  property,  both  believing  that  no  insurance 
was  in  force  thereon,  when  in  fact  there  was  a  policy  in  force  which 
was  avoided  by  the  second  policy,10  or  where  A  and  B,  husband  and 
wife,  both  thinking  A  solvent  agreed  that  B  should  deed  A  her 
separate  estate  and  A  should  by  will  divide  his  property  equally 


•  Bluestone  Coal  Co.  v.  Bell,  38  W. 
Va.  297,  18  S.  E.  493.  The  timber 
privilege  was  leased  for  much  less  than 
it  was  worth,  simply  to  enable  B  to 
use  the  timber  in  mining  for  coal.  A 
sought  to  enjoin  B  from  removing  the 
timber,  which  was  refused;  and  B  by 
cross-bill  prayed  for  rescission,  which 
was  allowed.  A  similar  case  is  Fritz- 
ler  v.  Robinson,  70  la.  500,  31  N.  W.  61. 

•  Mays  v.  Dwight,  82  Pa.  St.  462. 

•  Thwing  v.  Lumber  Co.,  40  Minn. 
.184,  41  N.  W.  815.  (But  mistake  here 
is  complicated  with  misrepresentation.) 
And  see  Brickley  v.  Patterson,  39  Minn. 
250,  39  N.  W.  490.  Daniell  v.  Mitchell, 
1  Story  (U.  S.)  172,  has  been  cited  in 
support  of  this  proposition.  .  It  really 
comes  under  the  principle  of  §  222,  since 
the  existence  of  a  certain  amount  of 
timber  on  the  land  conveyed  was  made 
a  term  in  the  contract. 

7  Hannah  v.  Steinman,  159  Cal.  142, 
112  Pac.  1094. 


•  Montgomery  County  v.  Emigrant 
Co.,  47  la.  91.  The  contract  was  to 
convey  "all  vacant  swamp  lands 
owned  by  the  county,  being  412  acres, 
at  the  price  to  be  therefor  of  one  dol- 
lar and  twenty-five  cents  per  acre.  The 
said  county  further  agrees  to  sell,  as- 
sign and  release  to  said  company  all 
the  rest  and  residue  of  the  swamp  land 
claim  and  the  ewamp  land  interest  of 
said  county  in  law  and  in  equity  of 
whatever  the  same  may  consist  and  to 
as  full  and  as  great  an  extent  as  the 
county  may  hold  or  be  entitled  to  the 
same  at  and  for  the  further  sum  of 
$3,000." 

» Ketchum  ▼.  Catlin,  21  Vt.  191. 

10  Wilson  v.  Ins.  Co.,  5  Fed.  674.  (la 
this  case  after  loss  the  second  policy 
was  cancelled  by  A  and  it  was  held 
that  because  of  the  mistake  the  first 
policy"  could  be  enforced  in  spite  of 
such  clause.) 
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among  B  and  his  children,  her  step-children,  and  A  was  in  fact  in- 
solvent, so  that  B  would  lose  everything  unless  rescission  were 
allowed,11  or  A  conveyed  property  under  the  belief  shared  by 
grantee  that  a  forthcoming  bond  had  been  properly  executed  and 
hence,  by  statute,  had  on  forfeiture  become  a  lien  on  such  prop- 
erty,12 rescission  has  been  allowed.  Some  of  the  cases  cited  in  sup- 
port of  this  proposition  can  really  be  explained  on  other  grounds, 
such  as  lack  of  consideration,  or  breach.  Other  cases  which  seem 
to  rest  on  this  theory  are  cases  in  which  the  mistake  really  affected 
the  identity  of  the  subject-matter.  Thus  A  assigned  to  B  his  claim 
against  the  Peruvian  government  for  collection.  Subsequently  the 
Peruvian  government  credited  this  claim  on  its  account  against  B. 
A  not  knowing  of  such  payment  agreed  to  sell  this  claim  to  B  for 
an  amount  less  than  had  already  been  collected  thereon.  It  was 
held  that  A,  on  learning  of  the  facts,  could  recover  the  amount  col- 
lected by  B  less  the  amount  paid  to  him  by  B.18  So  a  mistake  as  to 
the  quantity  of  land  sold  really  involves  the  subject-matter  itself.14 
Those  which  can  not  be  explained  except  on  the  theory  of  mistake 
are  excellent  examples  of  the  danger  of  allowing  the  courts  to  de- 
termine after  the  event  what  contract  the  parties  would  or  would 
not  have  made  in  advance  if  they  had  known  everything  which 
could  affect  their  liability,  and  to  annul  contracts  which  the  court 
may  believe  that  the  parties  would  not  have  made. 

In  other  cases,  matters  which  affect  the  nature  of  the  subject- 
matter  are  treated  as  matters  of  quality  or  characteristic  rather 
than  as  matters  of  identity. 

If  one  who  owns  timber  agrees  to  sell  "whatever  interest  he  may 
have"  therein,  it  is  said  that  mistake  does  not  exist,  although  an 
attachment  had  been  levied  on  such  timber  without  the  knowledge 
of  either  party.18  If  A  has  sold  to  B  all  the  coal  under  a  certain 
tract  of  land,  B  can  not  have  rescission  of  such  sale  on  the  ground 
that  there  is  not  as  much  coal  under  such  land  as  he  had  hoped  to 
obtain,  if  there  is  in  fact  a  substantial  quantity  of  coal  thereunder.18 
If  A  agrees  to  sell  mining  rights  te  B  subject  to  certain  timber 
rights  which  may  delay  the  enjoyment  of  the  mining  rights,  the 

HTrippe  v.  Trippe,  29  Ala.  637.  tract   and  bore  upon  the  motive   for 

ttXabours  v.  Cocke,  24  Miss.  44.  making  it." 

UBogardus  v.  Grace.  78  Fed.  856.  15  Exchange   Bank   v.   Williams,    120 

M  Calhoun  v.  Teal.  106  La.  47,  30  So.  La.  901,  45  So.  935. 

288.    The  court  said:    "This  error  was  16 Light  v.  Grant,  73  W.  Va.  56,  51 

the  principal  cause  for  making  the  con-  L.  R.  A.  (N.S.)  792,  79  S.  £.  1011. 
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fact  that  the  mineral  rights  prove  to  be  much  more  valuable  than 
A  had  thought  and  worth  much  more  than  the  consideration  named, 
does  not  amount  to  such  mistake  as  would  avoid  such  contract.17 

§380.  Mistake  as  to  duration  of  estate.  Equity  will  give  re- 
scission for  a  mutual  mistake  of  the  parties  to  a  deed  concerning 
the  extent  of  grantor's  undivided  interest  in  the  land  conveyed,1  or 
for  a  mistake  as  to  the  extent  of  an  estate  in  realty  as  to  its  dura- 
tion.2 If  A  sells  his  interest  in  land  to  B,  both  parties  thinking 
that  A  has  a  remainder  in  property  which  the  life  tenant  has  the 
power  to  sell  if  necessary  for  her  support,  when  in  fact  the  life 
tenant  has  already  died,  such  mistake  avoids  the  contract.3 

§  381.  Distinction  between  identity  and  quality  in  releases.    A 

release  made  in  ignorance  of  the  existence  of  a  claim  is  void  as  to 
such  claim.1  A  mistake  of  the  parties  as  to  the  actual  extent  of 
injuries,  or  a  misrepresentation  by  the  agent  of  the  party  who  has 
caused  such  injury,  is  ground  for  avoiding  a  release  of  damages 
arising  from  such  specific  injuries.2  On  the  other  hand,  if  the  par- 
ties intend  that  the  release  shall  cover  all  rights  of  action,  the  fact 
that  they  did  not  know  all  the  facts  which  determined  the  nature 
and  value  of  such  right,  does  not  render  the  release  invalid.8    Con- 


"Heyward  v.  Bradley,  179  Fed.  325, 
102  €.  C.  A.  509  [affirming  Bradley  v. 
Heyward,  164  Fed.  107]. 

1  Castleman  v.  Castleman,  184  Mo. 
432,  83  S.  W.  757;  Irick  v.  Fulton,  44 
Va.  (3  Gratt.)  193;  Burton  v.  Haden, 
108  Va.  51,  15  L.  R.  A.  (N.S.)  1038, 
60  S.  E.  736. 

2  Baker  v.  Massey,  50  la.  399;  Free- 
man y.  Curtis,  51  Me.  140,  81  Am.  Dec. 
564. 

*Moelenpah  v.  Mayhew,  138  Wis. 
561,  119  N.  W.  826. 

1  Reddington  v.  Blue,  168  la.  34,  149 
N.  W.  933;  Cooper  v.  Hayward,  71 
Minn.  374,  70  Am.  St.  Rep.  330,  74  N. 
W.  152. 

2  United  States.  Lumley  v.  Wabash 
Ry.,  76  Fed.  66,  22  C.  C.  A.  60;  Great 
Northern  Ry.  Co.  v.  Fowler,  136  Fed. 
118,  69  C.  C.  A.  106;  Great  Northern 
Ry.  Co.  v.  Reid,  245  Fed.  86,  157  C.  C. 
A.  382. 


Arkansas.  St.  Louie,  I.,  M.  &  S.  Ry. 
Co.  v.  Hambright,  87  Ark.  614,  113  S. 
W.  803. 

Delaware.  Tatman  v.  Philadelphia, 
B.  &  W.  R,  Co.  (Del.),  85  Atl.  716. 

Iowa.  Owens  v.  Norwood  White 
Coal  Co.,  157  la.  38&,  138  N.  W.  483 
[reversing  Owens  v.  Norwood  White 
Coal  Co.  (la.),  133  N.  W.  716]. 

Kansas.  Smith  v.  Kansas  City,  102 
Kan.  518,  171  Pac.  9. 

Minnesota.  Nelson  v.  Chicago  &  N.  W. 
R.  Co.,  Ill  Minn.  193,  126  N.  W.  902; 
Althoff  v.  Torrison,  140  Minn.  8,  167 
N.  W.  119. 

Utah.  Vlallet  v.  Consolidated  Rail- 
way &  Power  Co.,  30  Utah  260,  5  L. 
R.  A.  (N.S.)  663,  84  Pac.  496;  see  also, 
Chioago,  Rock  Island  &  Pacific  Ry.  Co. 
v.  Smith,  128  Ark.  223,  193  S.  W.  791. 

3  Cogswell  v.  Boston  &  Maine  R.  R., 
—  N.  H.  — ,  101  AtL  145;  Houston,  etc., 
Ry.  v.  McCarty,  94  Tex.  298,  53  L.  R. 
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versely,  if  a  car  of  fruit  is  damaged,  and  the  carrier  settles  there- 
for, thinking  that  the  car  was  injured  in  an  accident,  he  can  not 
avoid  the  settlement  on  discovering  that  the  car  was  only  delayed 
thereby,  and  damaged  by  such  delay.4 

§382.  Mistake  as  to  quality  or  characteristic  of  adversary 
party.  A  mistake  as  to  a  quality  or  characteristic  of  the  adversary 
party  can  not  be  treated  as  a  mistake  as  to  identity,  so  as  to  render 
the  contract  invalid.1  A  mistake  as  to  the  race  or  nationality  of 
the  adversary  party  is  not  a  mistake  as  to  his  identity.2  One  who 
has  agreed  to  sell  a  lot  in  an  addition  which  is  intended  for  high- 
class  residence  property,  can  not  avoid  specific  performance  on  the 
ground  that  he  did  not  know  that  the  purchaser  was  a  negro,  and 
that  if  a  lot  is  sold  to  a  negro  it  will  affect  the  value  of  the  rest  of 
such  tract? 


§  383.  Offer  made  under  mistake  as  to  quality  or  characteristic. 

The  general  rules  on  the  subject  of  this  class  of  mistake  are  subject 
to  the  following  qualifications :  Every  sane  person  is  held  to  intend 
the  legal  consequences  of  his  voluntary  acts.  Accordingly,  if  a 
person  of  legal  capacity,  and  not  acting  under  fraud,  misrepresen- 
tation, duress,  or  undue  influence,  goes  through  the  outward  form 
of  binding  himself  by  contract,  he  can  not  avoid  liability  thereon 
by  claiming  that,  unknown  to  the  adversary  party,  he  made  his 
offer  or  acceptance  under  mistake  of  fact,  and  that  he  did  not 


A.  507,  60  S.  W.  429  [reversing  221 
Tex.  Civ.  App.  568,  54  S.  W.  421]; 
Kowalke  v.  Light  Co.,  103  Wis.  472, 
74  Am.  St.  Rep.  877,  79  N.  W.  762. 

"Upon  these  facts,  the  question  arises 
whether  the  mistake  related  to  a  mat- 
ter that  was  material  to  the  contract 
of  settlement.  The  fact  that  the  part- 
ies were  justifiably  ignorant  of  the 
serious  injury  to  the  plaintiff's  hip 
does  not  alone  show  that  the  mistake 
was  in  respect  to  a  material  matter. 
Whether  it  was  or  not  depends  upon 
the  intention  of  the  parties  in  making 
the  contract.  If  their  purpose  was  to 
terminate  all  dispute  and  litigation  be- 
tween them  in  reference  to  the  defend- 
ant's liability  for  negligence  in  causing 


the  plaintiffs  injuries,  *  *  *  the 
mistake  as  to  the  extent  of  his  injuries 
would  be  immaterial."  Mclsaac  v.  Mc- 
Murray,  77  N.  H.  466  (472,  473),  L. 
R.  A.  1916B,  769,  93  Atl.  115  [quoted 
in  Cogswell1  v.  Boston  &  Maine  R.  R., 
—  N.  H.  — ,  101  Atl.  145]. 

4Grinnell  v.  Wisconsin,  etc.,  Co.,  47 
Minn.  569,  50  N.  W.  891. 

t  Cole  v.  Hunter  Tract  Improvement 
Co.,  61  Wash.  365,  32  L.  R.  A.  (N.S.) 
125,   112   Pac.   368. 

2  Cole  v.  Hunter  Tract  Improvement 
Co.,  61  Wash.  365,  32  L.  R.  A.  (N.S.) 
125,   112  Pac.  368. 

3  Cole  v.  Hunter  Tract  Improvement 
Co.,  61  Wash.  365,  32  L.  R.  A.  (N.S.) 
125,   112   Pac.  368. 
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intend  to  make  such  offer ; 1  or  where  the  mistake  arises  in  sending 
a  telegram  from  a  general  agent  to  a  local  agent,2  or  in  sending  a 
telegram  from  the  principal  to  his  agent  by  reason  of  which  the 
agent  makes  a  contract  on  behalf  of  his  principal,  different  from 
that  intended  by  the  latter,8  or  A  orders  more  than  he  intends  to,4 
and  B  accepts  without  knowledge  of  A's  mistake,  A  is  bound.  If 
through  mistake  of  the  offeror's  authorized  agent,  the  offer  is  made 
in  terms  different  from  that  authorized  by  the  offeror,  and  the 
offeree  accepts  it  without  knowing  of  such  mistake,  the  offeror  is 
bound  by  the  terms  of  the  offer  as  made.1  Thus  where  the  agent 
of  a  railroad  company  offered  a  rate  of  sixty-nine  and  one-half 
cents  per  hundred  pounds  for  cotton,  the  rate  being  really  eighty- 
nine  and  one-half  cents,  the  railroad  was  bound  by  the  offer  if  ac- 
cepted before  revocation.8  If  A  agrees  to  exchange  stock  in  the  X 
company  for  stock  in  the  Y  company  which  is  owned  by  B  "share 
for  share,"  and  such  exchange  is  made,  A  can  not  avoid  such  trans- 
action on  the  ground  that  he  overlooked  the  fact  that  the  stock  in 


1  United  States.  Pond-Decker  Lum- 
ber Co.  v.  Spencer,  86  Fed.  846,  30  C. 
C.  A.  430;  Bowers  Hydraulic  Dredging 
Co.  v.   United   States,  41   Ct.   CI.  214. 

Idaho.  Tatum  v.  Coast  Lumber  Co., 
16  Ida.  471,  23  L.  R.  A.  (N.S.)  1109, 
101  Pac.  957. 

Illinois.  Steinmeyer  v.  Schroeppel, 
226  111.  9,  117  Am.  St.  Rep.  224,  10 
L.  R.  A.  (N.S.)  114,  80  N.  E.  564; 
Crilly  v.  Board  of  Education,  54  111. 
App.  371. 

Iowa.  Wilson  v.  Wyoming  Cattle  & 
Investment  Co.,  129  la.  16,  105  N.  W. 
338. 

Kansas.  Griffin  v.  CNeil,  48  Kan. 
117,  29  Pac.  143.  (Where  A  offered  B 
nineteen  head  of  cattle  at  a  rate  which 
would  have  amounted  to  $595,  but  by 
mistake  in  calculation  made  his  offer 
for  $488.) 

Michigan.  Durgin  v.  Smith,  133  Mich. 
331,  94  N.  W.  1044. 

Minnesota.  Shanahan  v.  Rochester 
German  Ins.  Co.,  126  Minn.  373,  148 
N.  W.  269. 

Missouri.  Haubelt  v.  Mill  Co.,  77  Mo. 
App.  672. 


North  Carolina.  Borden  v.  Ry., 
113  N.  Car.  570,  37  Am.  St.  Rep.  632, 
18  S.  E.  392. 

Rhode  Island.  Putnam  v.  McLeod, 
23  R.  I.  373,  50  Atl.  646. 

South  Carolina.  Coates  v.  Early,  46 
S.  Car.  220,  24  S.  E.  305. 

"If  without  the  plaintiff's  knowledge 
H  did  understand  the  transaction  to 
be  different  from  that  which  his  words 
plainly  expressed,  it  is  immaterial  as 
his  obligation  must  be  measured  by  his 
overt  acts."  Mansfield  v.  Hodgdon,  147 
Mass.  304,  306,  17  K.  E.  544  [citing 
O'Donnell  v.  a  in  ton,  145  Mass.  461,  14 
N.  E.  747;  Western  R.  R.  v.  Babcock, 
47  Mass.  (6  Met.)   346]. 

2  Borden  v.  Ry.,  113  N.  Car.  570,  37 
Am.  St.  Rep.  632,  18  S.  E.  392. 

SHasbrouck  v.  Telegraph  Co.,  107  la. 
160,  70  Am.  St.  Rep.  181,  77  N.  W* 
1034. 

4  Coates  v.  Earley,  46  S.  Car.  220,  24 
S.  E.  305. 

■  Borden  v.  R.  R.,  113  N.  Car.  570, 
37  Am.  St.  Rep.  632,  18  S.  E.  392. 

•  Borden  v.  R.  R.,  113  N.  Car.  570, 
37  Am.  St.  Rep.  632,  18  S.  E.  392. 
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the  X  company  was  worth  two  hundred  dollars  a  share  while  the 
stock  in  the  Y  company  was  worth  only  one  hundred  dollars  a 
share,  unless  it  is  shown  that  B  also  made  such  mistake,  or  that  B 
knew  of  A's  mistake  at  the  time  of  making  such  exchange.7  If  an 
advertisement  provides  that  the  contractors  must  examine  the 
drawings  and  make  estimates  for  themselves,  a  mistake  as  to  quan- 
tities arising  out  of  failure  to  make  such  estimates  does  not  render 
the  contract  invalid.1  If  A  impliedly  promises  to  pay  for  the  trans- 
portation of  groceries  to  his  farm  because  he  believes  that  he  has 
been  quarantined  lawfully,  he  is  liable  for  the  reasonable  value  of 
such  transportation,  even  though  such  quarantine  is  not  lawfully 
established.9  A  contract  between  A  and  B  is  not  rendered  void  by 
the  fact  that  A  enters  into  such  contract  in  the  belief  that  an  ap- 
peal is  pending  from  a  judgment  rendered  in  litigation  between  A 
and  B.10  A  contract  of  compromise  of  a  claim  for  insurance  is  not 
rendered  void  by  the  fact  that  the  insurance  company  was  ignorant 
of  a  defense  arising  out  of  the  existence  of  other  insurance,  at  least 
if  such  defense  could  have  been  learned  with  reasonable  diligence.11 
Some  authorities  allow  greater  latitude  in  relieving  against  mis- 
takes of  the  class  discussed  in  this  section.  Thus  where  A,  a  mem- 
ber of  a  firm  of  quarrymen,  did  Hot  himself  know  the  price  of  mon- 
uments, and  relied  on  the  estimates  of  the  foreman,  relief  was  given 
where  such  foreman  made  a  mistake  in  computation.12  One  who 
orders  goods  from  a  manufacturer  without  inquiring  the  price  for 
the  current  year,  under  the  belief  that  the  price  is  the  same  as  in 
former  years,  is  liable,  at  least,  for  a  reasonable  price  for  such 
article;  and  if  the  article  is  sold  only  by  such  manufacturer,  the 
reasonable  price  is  the  current  selling  price.13  If  goods  are  put  up 
at  auction  subject  to  a  reserve  price  and  by  mistake  the  auctioneer 
knocks  down  the  property  to  a  bidder  below  such  reserve  price,  the 
auctioneer  may  withdraw  such  acceptance,  at  least  if  he  learns  of 
such  mistake  before  signing  a  memorandum  of  such  sale,14  and  he 

1  Wilson    v.   Cattle  Co.,   129  la.   16,  lOKirkland  v.  Edenborn,  140  La.  669. 

105  N.  W.  338.  73  So.  719. 

■  Bowers  Hydraulic  Dredging  Co.  v.  H  Shanahan     v.     Rochester    German 

United  States,  41  Ct.  CI.  214.                  -  Ins.  Co.,  126  Minn.  373,  148  N.  W.  269. 

t  Plymouth  Township  v.  Klug,  26  N.  «Everson  v.  Granite  Co.,  65  Vt.  658, 

D.  607,  145  N.  W.  130.     (He  is  liable  27   At*.   320. 

even  though  he  makes  such  promise  to  13  Bowser  v.  Marks,  96  Ark.  113,  32 

the  township  board  which  orders  such  L.  R.   A.    (N.S.)    429,   131    S.   W.  334. 

quarantine.)  14McManus    v.   Fortescue    [19071,    2 

K.  B.  1. 
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incurs  no  liability  to  such  bidder  by  reason  of  his  refusal  to  sign 
such  memorandum.18  A  agreed  that  if  B,  a  judgment  creditor  of 
the  estate  of  X,  deceased,  would  not  proceed  with  suits  already 
begun  by  him  to  recover  realty  sold  under  an  execution  which  had 
issued  upon  such  judgment,  A  would  pay  B  and  take  assignment  of 
such  judgment  if  the  executor  of  X's  estate  would  not  pay  B.  The 
entry  of  such  judgment  was  defective,  and  the  execution  was  so 
irregular  as  to  invalidate  the  sale.  The  judgment,  however,  could 
be  corrected  so  as  to  be  valid.  It  was  held  that  such  mistake  was 
not  material  to  the  substance  of  the  transaction,  and  that  A  could 
not  recover  money  paid  to  B  thereunder.1*  If  A  and  B  enter  into 
a  contract  by  which  B  is  to  buy  an  interest  in  A's  engine  on  their 
joint  account,  and  B  is  to  repair  it  for  a  certain  amount  and 
either  is  to  sell  it  on  their  joint  account,  such  contract  is  not 
rendered  invalid  by  the  fact  that  it  subsequently  is  discovered  that 
it  will  cost  far  more  to  repair  such  engine  than  the  price  which 
was  agreed  upon  for  such  repairs.17  To  justify  relief  a  mistake 
must  be  "material"  under  Section  1577  of  the  Civil  Code  of  Cal- 
ifornia.11 

§384.  Effect  of  mistake  on  inducement.  Mistake  in  the  in- 
ducement exists,  as  we  have  seen,1  when  one  party  enters  into  a 
contract  with  full  knowledge  of  the  existence  and  identity  of  the 
essential  elements  thereof,  namely,  the  adversary  party,  the  subject- 
matter,  the  consideration,  and  the  terms;  but  his  willingness  to 
enter  into  such  contract  is  -aused  by  his  erroneous  belief  as  to  a 
collateral  but  material  fact  without  which  he  would  not  have 
entered  into  such  contract,  and  such  erroneous  belief  is  not  due  to 
any  statement  made  by  the  adversary  party.  If  the  fact  in  ques- 
tion is  immaterial  the  mistake  is  clearly  inoperative,  since  even- 
fraud  is  inoperative  if  the  statement  concerns  an  immaterial  mat- 
ter.2 If,  on  the  other  hand,  the  erroneous  belief  is  due  to  some 
statement  made  by  the  adversary  party  we  have  a  case  either  of 
fraud3  or  of  misrepresentation.4  Mistake  in  the  inducement  is 
therefore  limited  as  indicated.     Now  it  is  evident  that  very  few 

tiMcManus    v.   Fortescue    [1907],   2  18  Hannah  v.  Steinman,  159  Cal.  142, 

K.  B.   1.  112  Pac.  1094. 

II  Stewart  v.  Ticonic  National  Bank,  1  See  §§  219,  221. 

104  Me.  578,  72  Atl.  741.  2  See  §§  308  et  aeq. 

"Marx  v.  Kilby  Locomotive  &  Ma-  * See  ch.  XT. 

chine  Works,  162  Ala.  295,  136  Am.  St.  4  See  ch.  XII. 
Rep.  24,  50  So.  136. 
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contracts  have  ever  been  entered  into  where  each  party  was  fully 
advised  of  all  the  facts  which  were  material,  and  which  affected  his 
willingness  to  enter  into  the  contract.  Whatever  may  be  thought 
of  the  propriety  from  a  moral  standpoint  of  holding  a  person  to  a 
contract  into  which  he  entered  under  a  mistake  as  to  a  collateral 
material  fact,  the  law  is  confronted  with  the  necessity  of  adopting 
a  rule  which  will  make  it  possible  to  enforce  contracts  at  all.  Ac- 
cordingly, the  rule  adopted  by  the  great  weight  of  authority  is 
that  mere  mistake  in  the  inducement  is  not  operative  and  that  a 
contract  induced  by  reason  thereof  is  perfectly  enforceable  and 
valid.  A  mistake  of  this  sort  is  "an  error  for  which  the  law  fur- 
nishes no  relief."8    Mistake  is  said  to  be  operative  only  when  it 


»  United  States.  Cleaveland  v.  Rich- 
ardson, 132  U.  S.  318,  33  L.  ed.  384; 
Hamblin  v.  Bishop,  41  Fed.  74;  Barker 
v.  Ry.,  65  Fed.  460;  Grannis  v.  Quin- 
tard,  69  Fed.  206;  Dewey  v.  Whitney, 
93  Fed.  533,  35  C.  C.  A.  414  [affirming 
85  Fed.   325]. 

Alabama.  Marx  v.  Kilby  Locomo- 
tive &  Machine  Works,  162  Ala.  295, 
136  Am.  St.  Rep.  24,  50  So.  136. 

California.  Schurtz  v.  Romer,  82 
Cal.  474,  23  Pac.  118.- 

Illinois.  McDonald  v.  Minnick,  147 
III.  651,  35  N.  E.  367;  Williams  v.  Elec- 
tric Co.,  160  111.  526,  43  N.  E.  595; 
Post  v.  Bank,  38  111.  App.  259. 

Indiana.  City  Ry.  Co.  v.  Ry.  Co; 
(Ind.),  52  N.  E.  157;  Smith  v.  Tewalt, 
9  Ind.  App.  646,  37  N.  E.  294. 

Iowa.  Wood  v.  Stedwell,  91  la.  224, 
59  N.  W.  28;  Bigelow  v.  Wilson,  99 
la.  456,  68  N.  W.  798;  Kiburz  v. 
Jacobs,  104  la.  580,  73  N.  W.  1069; 
German  Savings  Bank  v.  Geneser,  116 
la.  119,  89  N.  W.  201. 

Louisiana.  Exchange  Bank  v.  Wil- 
liams, 120  La.  901,  45  So.  935;  Citi- 
zen's Bank  v.  James,  26  La.  Ann.  264. 

Maine.  Steward  v.  Ticonic  National 
Bank,  104  Me.  578,  72  Atl.  741. 

Massachusetts.  Bridgewater  Iron 
Co.  v.  Ins.  Co.,  134  Mass.  433;  Hecht 
v.  Batcheller,  147  Mass.  335,  9  Am. 
St.  Rep.  708,  17  N.  E.  651;  Cavanagh 


v.  Tyson,  Weare  &  Marshall  Co.,  227 
Mass.  437,  116  N.  E.  818. 

.  Michigan.      Miller    v.    Brooks,     109 
Mich.   174,   66  N.  W.   1092. 

Minnesota,  Grinnell  v.  Wisconsin, 
etc.,  Co.,  47  Minn.  569,  50  N.  W.  891; 
Haeg  v.  Haeg,  53  Minn.  33;  55  N.  W. 
1114. 

Missouri.  Schields  v.  Hickey,  26  Mo. 
App.   194. 

Nebraska.  Moore  v.  Scott,  47  Neb. 
346,  66  N.  W.  441;  Brong  v.  Spence, 
56  Neb.  638,  77  N.  W.  54. 

New  York.  Stettheimer  v.  Killip, 
?5  N.  Y.  282. 

North  Carolina.  White  v.  Ry.,  110 
N.  Car.  456,  15  S.  E.  197. 

Noith  Dakota.  Plymouth  Township 
v.  Klug,  26  N.  D.  607,  145  N.  W.  130. 

Ohio.  Goldsmith  v.  Cincinnati,  14 
Ohio  C.  C.  342. 

Pennsylvania.  Gormly  v.  Gormly, 
130  Pa.  St.  467,  18  Atl.  727;  Seeley  v. 
Traction  Co.,  179  Pa.  St.  334,  36  Atl. 
229. 

South  Carolina.  Pickett  v.  Fidelity 
&  Casualty  Co.,  60  S.  Car.  477,  38  S. 
E.   160,  629. 

Tennessee.  Ruohs  v.  Bank,  94  Tenn. 
57,  28  S.  W.  303;  Gholson  v.  Finney 
(Tenn.  Ch.  App.),  46  S.  W.  345. 

Texas.  Houston,  etc.,  Ry.  v.  Mc- 
Carty,  94  Tex.  298,  53  L.  R.  A.  507, 
60  S.  W.  420   [reversing  21  ^ex.  Civ. 
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concerns  the  very  essence  of  the  transaction.1    The  rule  is  the  same 
in  equity.7    This  distinction  between  the  effect  of  mistake  as  to  an 


App.  568,  54  S.  W.  421];  Coughran  v. 
Alderete  (Tex.  Civ.  App.),  26  S.  W.  109; 
Adams  v.  Pardue  (Tex.  Civ.  App.),  36 
S.   W.    1015. 

Wisconsin.  Wood  v.  Boy n  ton,  64 
Wis.  265,  54  Am.  Rep.  610,  25  N.  W. 
42;  Kowalke  v.  Light  Co.,  103  Wis. 
472,  74  Am.  St.  Rep.  877,  79  N.  W. 
?62;  to  the  same  effect  see  Hope  v. 
Walter   [1899],    1   Ch.  879. 

"There  are  many  extrinsic  facta  sur- 
rounding every  business  transaction 
which  have  an  important  bearing  and 
influence  upon  its  results.  Some  of 
them  are  generally  unknown  to  one 
or  both  of  the  parties,  and,  if  known, 
might  have  prevented  the  transaction. 
In  such  cases,  if  a  court  of  equity 
could  intervene  and  grant  relief,  be- 
cause a  party  was  mistaken  as  to  such 
a  fact  which  would  have  prevented 
him  from  entering  into  the  transac- 
tion if  he  had  known  the  truth,  there 
would  be  such  uncertainty  and  instabil- 
ity in  contracts  as  to  lead  to  much 
embarrassment.  As  to  all  such  facts, 
a  party  must  rely  upon  his  own  cir- 
cumspection, examination  and  in- 
quiry; and,  if  not  imposed  upon  or 
defrauded,  he  must  be  held  to  his  con- 
tract." Dambmann  v.  Schulting,  75  N. 
Y.  55  (64)  [quoted  in  Cogswell  v.  Bos- 
ton &  Maine  R.  R.,  —  N.  H.  — ,  101 
Atl.   145]. 

tCavanagh  v.  Tyson,  Weare  &  Mar- 
shall Co.,  227  Mass.  437,  116  N.  E. 
818. 

"Upon  the  facts  the  question  pre- 
sented is  whether  the  erroneous  belief 
of  the  plaintiff  and  the  defendant  is  a 
mutual  mistake  of  fact  of  sufficient 
importance  to  make  the  contracts  void. 
Such  result  can  follow  only  when  the 
mistake  relates  to  a  fact  which  is  of 
the  very  essence  of  the  contract,  the 
material  element  in  the  minds  of  both 


parties,  and  material  in  the  sense  that 
it  is  one  of  the  things  contracted 
about.  Long  v.  Inhabitants  of  Athol, 
196  Mass.  497;  Miles  v.  Stevens,  3 
Pa.  St.  21,  45  Am.  Dec  631,  note; 
Steinmeyer  v.  Schroeppel,  226  111.  9; 
117  Am.  St  Rep.  233,  note. 

"In  the  case  at  bar  the  character  of 
the  fill  through  which  the  piles  were 
to  be  driven  was  of  importance  only 
in  the  determination  of  the  price  to 
be  demanded  and  paid  for  the  per- 
formance of  the  work.  Had  the  bur- 
den of  performance  proved  less  than 
anticipated,  it  scarcely  will  be  claimed 
that  the  defendant  could  in  an  ap- 
propriate action  have  had  relief  from 
the  contract  through  rescission  or  to 
recover  any  excess  in  payment  over 
reasonable  compensation.  Yet,  such 
would  be  the  defendant's  right  if  the 
contract  were  void  ab  initio.  Sherwood 
v.  Walker,  66  Mich.  568.  In  the  case 
at  bar  the  mistake  of  fact  is  collateral 
to  the  essential  thing  contracted 
about  and  therefore  does  not  invali- 
date the  contract.  Hecht  v.  Batch- 
eller,  147  Mass.  335;  see  Long  v  Athol, 
supra;  Rowe  v.  Peabody,  207  Mass. 
226;  Young  v.  Holyoke,  225  Mass.  140; 
Winston  v.  Pittsfield,  221  Mass.  356." 
Cavanagh  v.  Tyson,  Weare  &  Marshall 
Co.,  227  Mass.  437,  116  K.  E.  818. 

7  "A  mere  erroneous  impression  in 
regard  to  a  collateral  matter  affecting 
the  value  of  the  land  is  not  a  mistake 
justifying  the  interposition  of  a  court 
of  equity."  Moore  v.  Scott,  47  Neb. 
346    (353),   66  N.   W.   441. 

"Ignorance  of  fact  which,  if  known, 
would  have  prevented  making  or  al- 
tered terms  of  an  agreement,  does  not 
of  itself  authorize  the  rescission  of  an 
agreement."  Cogswell  v.  Boston  & 
Maine  R.  R.,  —  N.  H.  — ,  101  Att. 
145. 
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essential  element  of  a  contract  and  mistake  in  the  inducement  has 
been  sharply  emphasized.8  In  a  leading  English  case  it  was  held 
that  a  sale  of  oats  by  sample  is  valid,  though  they  are  new  oats  and 
the  vendee  believes  that  he  is  buying  old  oats.9  So  the  purchase  of 
realty  under  a  mistake  as  to  the  quality  of  the  land,10  or  as  to  the 
use  to  which  it  has  been  put,11  or  its  value;12  the  purchase  of  a 
horse  under  a  mistake  of  fact  as  to  its  condition; 18  the  purchase  of 
an  interest  in  a  partnership  under  mistake  as  to  its  value ; 14  a  con- 
tract for  the  settlement  of  an  estate,  made  under  mistake  as  to  the 
value  of  bank  stock  accepted  by  one  of  the  parties  as  his  share ; 1§ 
the  purchase  of  a  machine  under  the  mistaken  belief  that  it  was  fit 
for  a  specific  purpose ; ,B  the  purchase  of  a  note  under  mistake  as 
to  the  solvency  of  the  maker,  whether  after17  or  before11  such 
maker  has  made  an  assignment;  the  purchase  of  municipal  bonds 
under  a  mistake  as  to  their  validity ; 19  and  the  purchase  of  govern- 
ment bonds  under  mistake  as  to  the  amount  of  premium  due 
thereon,20  are  all  examples  of  contracts  entered  into  under  mistake 
of  fact  in  the  inducement,  which  are  valid  and  binding.    So  where 


fin  a  case  where  there  is  a  mutual 
mistake  of  the  parties  as  to  the  sub- 
ject-matter of  the  contract  or  the  price 
or  terms  going  to  show  the  want  of 
a  consensus  ad  idem,  without  which 
no  contract  can  arise,  such  a  defense 
can  be  made.  But  here  the  mistake 
of  the  defendants  was  in  relation  to 
a  fact  wholly  collateral  and  not  affect- 
ing the  essence  of  the  contract  itself. 
The  vendees  can  not  escape  from  the 
obligation  of  their  contract  because 
they  have  been  mistaken  or  disap- 
pointed in  the  quality  of  the  article 
purchased."  Wheat  v.  Cross,  31  Md. 
90,  104,  1  Am.  Rep.  28. 

9  Smith  y.  Hughes,  L.  R.  6  Q.  B.  507. 

10  Citizens'  Bank  v.  James,  26  La. 
Ann.  264 ;  Moore  v.  Scott,  47  Neb.  346, 
60  N.  W.  441;  Crist  v.  Dice,  18  0.  S. 
536. 

11  The  fact  that  it  has  been  a  dis- 
orderly house  is  not  ground  for  refus- 
ing specific  performance.  Hope  v. 
Walter  [1899],  1  Ch.  879. 

12  Hunter  v.  Goudy,  1  Ohio  449. 


13  Wheat  v.  Cross,  31  Md.  99,  1  Am. 
Rep.  28k 

14  Schurtz  v.  Romer,  82  Cak  474;  23 
Pac.  118. 

Stettheimcr  v.  Killip,  75  N".  Y.  282. 
(A  case  where  the  bookkeeper  in  mak- 
ing a  statement  of  the  assets  of  the- 
ft rm  included  the  balances  of  the  indi- 
vidual partners  on  deposit  as  a  part 
of  the  firm's  assets,  making  a  differ- 
ence of  some  thirty-five  thousand  dol- 
lars. Before  the  sale  was  made, 
however,  the  accuracy  of  this  state- 
ment was  challenged,  and  the  partners 
selling  out  refused  to  deal  except  oir 
that  basis.) 

18  Smith  v.  Tewalt,  9  Ind.  App.  646, 
37  N.  E.  294. 

16  Chanter  v.  Hopkins,  4  M.  &  W. 
399. 

"Hecht  v.  Batcheller,  147  Mass.  335, 
9  Am.  St.  Rep.  708,  17  N.  E.  651. 

« Day  v.  Kinney,  131  Mass.  37. 

19  Buohs  v.  Bank,  94  Tenn.  57,  28  S. 
W.  303. 

20  Sankey  v.  Bank,  78  Pa.  St.  48. 
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a  party  makes  a  mistaken  estimate  of  the  value  of  properly,21  or 
where  A  sold  B  a  note  which  both  parties  thought  was  secured  by 
a  first  trust  deed,  though  in  fact  a  prior  trust  deed  had  been  over- 
looked in  searching  the  record,22  such  contracts  can  not  be  avoided 
on  the  ground  of  mistake.  One  of  the  most  extreme  cases  under 
this  subject  is  Wood  v.  Boynton.23  In  this  case  A  sold  a  stone  to 
B,  both  believing  that  it  was  probably  a  topaz,  and  both  knowing 
that  they  did  not  know  exactly  what  it  was.  The  price  was  one 
dollar.  It  subsequently  turned  out  that  the  stone  was  a  rough  dia- 
mond worth  about  seven  hundred  dollars.  A  on  learning  of  these 
facts  tendered  one  dollar  and  interest  to  B  and  demanded  the 
stone.  On  B's  refusal  to  deliver  it,  A  sued  him  to  recover  the  stone. 
It  was  held  that  A  could  not  recover  at  law,  the  court  declining  to 
express  an  opinion  as  to  whether  A  could  obtain  relief  in  a  suit  in 
equity.  While  this  is  an  extreme  case,  since  the  actual  value  was 
so  greatly  in  excess  of  the  belief  of  the  parties,  the  decision  is 
undoubtedly  correct.  If  the  stone  had  proved  to  be  worthless,  B 
could  not  have  recovered  the  dollar  paid  by  him.  So  where  A 
enters  into  a  contract  with  B  by  reason  of  mistake  as  to  other  col- 
lateral facts  he  can  not  avoid  liability  on  the  contract :  as  where  A 
is  mistaken  as  to  the  terms  of  a  contract  made  with  X  and  because 
of  that  contracts  with  B ; u  or  A  employs  B  as  a  trainer  under  mis- 
take as  to  the  speed  qualities  of  A's  horse ;  *  or  A  promises  to  pay 
for  hauling  groceries  to  his  residence  under  a  mistaken  belief  that  he 
is  under  quarantine ; M  or  A  makes  a  conveyance  to  B,  thinking  that 
the  notes  and  mortgage  received  by  her  in  payment  would  not  be 
subject  to  taxation;27  or  A  buys  the  interest  of  the  heirs  in  an 
estate,  not  knowing  that  some  of  it  has  been  devised  by  will  to 
others ; n  or  A  is  advised  by  counsel  that  a  certain  claim  is  a  lien ; n 
or  A  makes  a  mistake  in  estimating  the  amount  of  work  done,91  or 
in  the  nature  of  the  soil  in  which  piles  are  to  be  driven.11    So  a 


21  Adams  v.  Pardue  (Tex.  Civ.  App.), 
36  S.  W.   1015. 

22  Sample  v.  Bridgfortli,  72  Miss.  293, 
16  So.  876. 

23  64  Wis.  265,  54  Am.  Rep.  610,  25 
N.  W.  42. 

24  Brong  v.  Spence,  56  Neb.  638,  7? 
N.  W.  54. 

25Kiburz  v.  Jacobs,  104  la.  580,  73 
N.  W.  1069. 

21  Plymouth  Township  v.  Klug,  26 
N.  D.  607,  145  N.  W.  130. 


27  Wood  v.  Stedwell,  91  la.  224,  59 
N.  W.  28. 

JtGhoteon  v.  Finney  (Tenn.  Ch. 
App.),  46  8.  W.  345. 

2S  Milter  v.  Brooks,  109  Mien.  174,  66 
N.  W.   1092. 

10  Goldsmith  y.  Cincinnati,  14  Ohio 
C.  C.  342.  (A  third  person  in  reliance 
on  A's  promise  to  pay  had  released 
liens.) 

31  Cavanagh  v.  Tyson,  Weare  &  Mar- 
shall Co.,  227  Mass.  437,  116  N.  E. 
818. 
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subscription  can  not  be  rescinded  because  the  purchaser  thought 
she  was  buying  stock  in  an  existing  corporation  instead  of  organiz- 
ing a  new  corporation,82  and  a  purchaser  of  warrants  can  not  have 
rescission  because  seller  and  purchaser  both  believe  that  the  bonds 
issued  to  take  up  the  warrants  will  be  four  per  cent,  and  in  fact 
they  are  three  and  one-half  per  cent.33  So  where  A  offers  to  buy 
land  from  B,  and  B  disclaims  knowledge  thereof  but  tells  A  what 
he  has  heard  about  the  quality  and  location  of  the  land,  neither  A 
nor  B  having  seen  it,  and  A  buys  it  thinking  such  statement  cor- 
rect, he  can  not  avoid  the  sale  on  learning  that  it  is  incorrect.34 
Where  A  published  advertising  for  B,  and  as  payment  therefor  was 
to  ^receive  a  specified  credit  if  he  bought  a  launch  from  B,  and 
seven  years  after,  A  assigned  his  claim  to  C,  who  concealed  from 
B  the  fact  that  he  was  A's  brother,  and  bought  a  launch  fron  £ 
at  a  low  figure,  and  then  offered  this  credit  in  part  payment,  it 
was  held  that  B  could  not  avoid  the  sale  to  C  because  he  did  not 
know  that  C  held  this  credit.38 

» Williams   v.   Electric   Co.,   160  111.  38  Hand  v.  Power  Co.,  167  N.  Y.  142, 

526,  43  N.  E.  595.  60  N.  E.  425.     (Decided  by  a  divided 

BGrannis  v.  Quintard,  69  Fed.  206.      court.) 

M  Moore  v.  Scott,  47  Neb.  346,  66  N. 
W.  441;  Crist  v.  Dice,  18  0.  S.  536. 
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§  385.  Non -disclosure  not  operative  in  absence  of  special  circumstances. 

§  386.  Theory  that  full  disclosure  is  necessary. 

§  387.  Special  duty  to  disclose  facts. 

§  388.  Insurance. 

§389.  Suretyship. 

§  300.  Non- disclosure  coupled  with  fraud. 

§  301.  Duty  to  disclose  subsequent  change  of  fact. 

§  302.  Effect  of  the  doctrine  of  implied  warranties — Personalty. 

§  393.  Implied  warranties — Realty. 

§385.  Non-disclosure  not  operative  in  absence  of  special  cir- 
cumstances. According  to  the  weight  of  authority  the  mere  omis- 
sion by  one  party  to  disclose  facts  material  to  the  contract,  which 
are  known  to  him  and  not  to  the  adversary  party  does  not,  in  the 
absence  of  special  circumstances,  amount  to  fraud  or  affect  the 
validity  of  the  contract.1    Thus  omission  to  disclose  a  prior  mort- 


1  United  States.  Laidlaw  v.  Organ, 
15  U.  S.  (2  Wheat.)  178,  4  L.  ed.  214; 
American  Car  &  Foundry  Co.  v.  Mer- 
chants' Despatch  Transportation  Co., 
216  Fed.  904. 

Arkansas.  Cook  v.  Bagnell  Timber 
Co.,  78  Ark.  47,  8  Am.  &  Eng.  Ann. 
Cas.   251,  94   S.  W.   695. 

niinois.  Mitchell  v.  McDougal,  62 
III.  498;  Hayner  v.  Mcllwain,  53  III. 
App.  652;  Luthy  v.  Kline,  56  111.  App. 
314. 

Indiana.  Court  v.  Snyder,  2  Ind. 
App.  440,  50  Am.  St.  Rep.  247,  28  N. 
E.  718. 

Kentucky.  Williams  v.  Beazley,  26 
Ky.   (3  J.  J.  Mar.)   578. 

Louisiana.  Tookc  v.  Burke,  141  La. 
746,  75  So.  668. 

Massachusetts.  Potts  v.  Chapin,  133 
Mass.  276;  Phinney  v.  Friedman,  224 
Mass.   531,  113  N.  E.   285. 

New  Jersey.  Merkel  v.  Merkel,  87 
N.  J.  Eq.  154,  99  Atl.  924. 


New  York.  People's  Bank  v.  Bogart, 
81  N.  Y.  101,  37  Am.  Rep.  481;  Wood 
v.  Amory,  105  N.  Y.  278,  11  N.  E. 
636. 

Oregon.  Leonard  v.  Howard,  67  Or. 
203,   135  Pac.  549. 

Pennsylvania.  Wilkinson  v.  Suplee, 
166  Pa.  St.  315,  31  Atl.  36. 

Rhode  Island.  Ford  v.  Shcpard  Co., 
36  R.  I.  497,   90   Atl.   805. 

Washington.  Conrads  v.  Green,  92 
Wash.  269,  159  Pac.  102. 

West  Virginia.  Pennybacker  v. 
Laidley,  33  W.   Va.  624,  11  S.   E.  39. 

Wisconsin.  Dickson  v.  Pritchard, 
111  Wis.  310,  87  N.  W.  292. 

Omission  to  disclose  the  fact  that 
a  river,  a  mile  away  from  a  farm,  is 
cutting  its  banks  is  not  ground  for 
rescission  if  the  purchaser  has  ex- 
amined the  farm  and  no  change  has 
taken  place  between  such  examina- 
tion and  the  sale.  Kautenberger  v. 
Johnson,  131  Minn.  214,  154  N.  W.  943. 
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gage  on  certain  property ; 2  a  dispute  as  to  a  boundary  line ; 3  the 
intended  location  of  a  manufacturing  plant,4  that  a  larger  sum  than 
that  offered  will  be  paid  for  the  land,5  as  non-disclosure  by  a  mort- 
gagee of  his  intention  to  pay  forty-five  thousand,  five  hundred  dol- 
lars if  necessary  to  get  in  the  equity  of  redemption,  by  which  he 
buys  it  for  nineteen  thousand  dollars;6  or  to  disclose  the  actual 
purchase  price  of  realty;7  or  where  land  is  purchased  from  the 
state  the  non-disclosure  by  the  vendee  of  his  intention  to  offer 
revenue  bond  script  in  payment  in  order  to  obtain  a  decision  as  to 
its  validity;1  omission  by  the  seller  of  timber  to  give  information 
to  the  purchaser  as  to  the  value  thereof ;  •  failure  to  disclose  that 
the  vendor  has  not  the  legal  title  to  the  land  which  he  is  selling  if 
he  has  a  present  right  to  a  conveyance ; 10  omission  to  disclose  the 
intention  of  the  vendor  to  sell  if  necessary  for  a  price  lower  than 
the  price  at  which  he  offers  the  property  to  the  vendee;  u  omission 
by  a  purchaser  of  land  to  disclose  the  existence  of  valuable  minerals 
thereon,12  as  oil,1'  or  granite,14  or  to  disclose  the  intended  construc- 
tion of  a  railroad ; 1i  failure  to  disclose  that  lessors  owned  different 
tracts  in  severalty ; 16  omission  to  disclose  agency,17  or  that  the 
nominal  grantee  of  a  right  of  way  is  acquiring  it  for  another  cor- 
poration,11 or  an  expected  commission,  the  fact  of  agency  being 
known ; 19  omission  by  one  dealing  in  a  stock  to  disclose  facts  affect- 


2  May  v.  Dyer,  57  Ark.  441,  21  S. 
W.  1064;  Littlejohn  v.  Drennon,  95 
Ga.  743,  22  S.  E.  657. 

3  Baker  v.  Sherman,  71  Vt.  430,  46 
Atl.  57. 

4  Standard  Steel  Car  Co.  v.  Stamm, 
207  Pa.  St.  419,  56  Atl.  954. 

•  Tliorne  v.  Bowers,  1  Ariz.  239,  25 
Pac.  476. 

•  De  Martin  v.  Phelan,  115  Cal.  538, 
56  Am.  St.  Rep.  115,  47  Pac.  356. 

^  Spence  v.  Geilfuss,  80  Wis.  499,  62 
N.  W.  529. 

•  Tindal  v.  Westey,  167  U.  S.  204,  42 
L.  ed.  137. 

t  Cook  v.  Bagnell  Timber  Co.,  78  Ark. 
47,  94   S.  W.  695. 

10  Provident  Loan  Trust  Co.  v.  Mc- 
intosh, 68  Kan.  452,  75  Pac.  498. 

It  Morrow  ▼.  Moore,  98  Me.  373,  57 
■Atl.  81. 

12  Harris  v.  Tyson,  24  Pa.  St.  347, 
64   Am.   Dec.   661. 


13  Neill  v.  Shamburg,  158  Pa.  St.  263, 
27   Atl.  992. 

14  Corby  v.  Drew,  55  N.  J.  Eq.  387, 
36   Atl.   827. 

15  Boyd  v.  Leith  (Tex.  Civ.  App.),  50 
S.  W.  618. 

16Merritt  v.  Dufur,  99  Ta.  211,  68  N. 
W.  553. 

17  Alabama,  etc.,  By.  v.  Tiirnbull.  71 
Miss.  1029,  16  So.  346;  Cowan  v.  Fair- 
brother,  118  N.  Car.  406,  54  Am.  St. 
Rep.  733,  32  L.  R.  A.  829,  24  S.  E. 
212. 

11  Grundy  ▼.  Ry.,  98  Ky.  117,  32  S. 
W.  392.  (The  grantor  having  been 
anxious  to  get  the  road  for  years,  and 
having  made  no  attempt  to  avoid  the 
convey  a  ncee  until'  the  road  was  built.) 

« Miller  v.  Miller,  47  Minn.  546,  50 
N.  W.  612;  Blewett  v.  McRae,  88  Wis. 
280,  60  N.  W.  258. 
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ing  its  value,  either  increasing  it,20  such  as  the  existence  of  divi- 
dends,21 or  decreasing  it,  such  as  insolvency  of  the  corporation,22 
or  the  fact  that  he  is  selling  other  stock  at  a  greater  discount  than 
that  at  which  he  is  selling  the  stock  in  question,23  or  the  invalidity 
of  the  issue  of  stock;24  omission  to  disclose  the  existence  of  litiga- 
tion about  a  land  boundary ; M  an  intention  to  sue  in  attachment ; n 
the  infancy  of  a  mortgagor;27  that  a  bill  of  exchange  offered  for 
sale  was  accommodation  paper;29  or  the  ownership  of  claims 
against  a  third  person ; M  omission  to  disclose  details  of  other  busi- 
ness transactions  entered  into  by  one  who  buys  on  credit,  although 
such  transactions  eventually  impair  his  ability  to  pay;30  omission 
to  disclose  the  fact  that  the  contract  could  not  be  performed  for 
the  contract  price;31  omission  to  disclose  the  existence  of  an  old 
well  near  a  new  one  for  drilling  which  the  contract  in  question  was 
made,  where  it  was  possible  that  the  tools  in  the  old  well  prevented 
drilling  the  new  one,32  are  none  of  them  grounds  for  avoiding  the 
contract.  '  So  a  vendor  of  realty  selling  land  to  one  buying  it  to 
mine  ore  is  not  liable  for  fraud  because  he  does  not  disclose  that 
the  ore  on  the  land  is  not  suitable  in  quantity  or  in  quality  for  the 
purposes  of  vendee.33  One  who  takes  an  option  upon  realty  is  not 
bound  to  disclose  to  the  owner  thereof  the  fact  that  a  third  person 
is  planning  to  erect  a  large,  factory  near  such  land,  which  will  in- 
crease the  value  thereof.34  A  purchaser  of  land  on  which  there  is 
a  growth  of  valuable  timber  is  not  bound  to  disclose  the  existence 


MChicora  Fertilizer  Co.  v.  Dun  an, 
01  Md.  144,  50  L.  R.  A.  401,  46  Atl. 
347. 

21  Rose  v.  Barclay,  101  Pa.  St.  594, 
45  L.  R.  A.  392,  43  Atl.  385.  (Where 
A,  not  knowing  through  inattention  of 
dividends  regularly  declared,  sold 
stock   to  B   "with  all   dividends.") 

nRothmiller  v.  Stein,  143  N.  Y.  581, 
26  L.  R.  A.  148,  38  N.  E.  718. 

23  State  Bank  v.  Gates,  114  la.  323, 
86  N.  W.  311. 

24  Bank  v.  Anderson,  194  Pa.  St.  205, 
44  Atl.  1066. 

21  Baker  v.  Sherman,  71  Vt.  439,  46 
Atl.  57. 

21  Hart  v.  Seymour,  147  HI.  598,  35 
N.  E.  246. 

27  Thormaehlen  ▼.  Kaeppel,  86  Wis. 
37fl,  56  N.  W.  1089. 


23  People's  Bank  v.  Bogart,  81  N.  Y. 
101,  37  Am.  Rep.  481. 

29  Randolph  v.  Allen,  73  Fed.  23,  19 
C.  C.  A.  353;  National  Bank  v.  Allen, 
90.  Fed.  545,  33  C.  C.  A.  169;  Gray  ▼. 
Lindauer,  33  111.  App.  371;  Abilene 
First  National  Bank  v.  Naill,  52  Kan. 
211,  34  Pac.  797. 

SO  Baker  v.  Lehman,  186  Ala.  493,  65 
So.  321. 

MTooke  v.  Burke,  141  La.  746,  75 
So.  668. 

22  Dickson  v.  Pritchard,  111  Wis.  310, 
87  N.  W.  292. 

31  Smith  v.  Fisher,  28  Ky.  (5  J.  J. 
Mar.)  188.  (A  suit  in  equity  for  re- 
scission.) 

24  Guaranty  Safe  Deposit  db  Trust 
Co.  v.  Liebold,  207  Pa.  St.  399,  56  Atl.' 
951. 
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of  such  timber  to  the  vendor ;  and  a  contract  and  conveyance  made 
without  such  disclosure  is  valid,  even  if  the  land  is  conveyed  for 
less  than  a  quarter  of  its  value.38  If  A  sells  to  B  a  patent  right  for 
a  fumigating  apparatus  without  disclosing  that  the  powder  which 
must  be  used  therein  contains  sulphur,  the  use  of  which  for  such 
purpose  is  forbidden  by  the  statute  of  the  state,  such  contract  is 
not  fraudulent  and  a  purchaser  who  has  paid  for  such  patent  right 
can  not  recover  the  money  thus  paid.81  If  A  has  entered  into  a 
contract  with  B  through  A's  agent  C,  A's  request  to  B  that  B 
should  notify  A  if  the  copy  of  the  contract  which  A  sent  to  B  was 
all  right,  is  not  a  request  for  information  as  to  the  value  of  the 
property  which  A  has  bought  from  B;  and  B's  telegram  to  the 
effect  "  everything  O.  K.,M  is  not  equivalent  to  a  failure  to  make 
necessary  disclosure  as  to  the  quality  and  value  of  such  property.*1 
So  omission  by  one  partner  purchasing  the  interest  of  his  co-part- 
ner to  disclose  the  fact  that  he  had  entered  into  an  unlawful  mo- 
nopolistic contract  with  other  dealers  which  increased  the  value  of 
the  business,  does  not  avoid  the  sale.*  Even  if  the  party  omitting 
to  make  disclosure  knows  that  the  adversary  party  is  mistaken  as 
to  a  matter  of  inducement,  and  so  knowing,  keeps  silence,  the  con- 
tract is  binding*  Thus  in  accordance  with  a  statute  requiring  the 
official  engineer  to  estimate  the  quantity  and  character  of  excava- 
tions, such  estimate  was  made,  to  be  used  by  bidders.  By  mistake 
the  engineer  estimated  the  quantity  of  rock  as  less,  and  the  quan- 
tity of  earth  as  greater,  than  it  really  was.  A,  knowing  this  mis- 
take, bid  high  on  excavating  rock  and  low  on  excavating  earth, 
making  his  bid  the  lowest  on  the  estimates,  though  not  so  on  actual 
quantity.  It  was  held  that  in  the  absence  of  fraud  or  collusion 
such  bid  should  be  accepted.1!  So  in  a  contract  made  at  the  end 
of  the  war  of  1812  for  the  sale  of  tobacco,  the  omission  by  the 
vendee  to  disclose  to  the  vendor  that  a  treaty  of  peace  had  been 
signed,  the  effect  of  which  was  to  raise  the  price  of  tobacco,  was 
held  not  to  avoid  the  contract.41    So  in  contracts  for  compromise, 

W  Culton  t.  Asher,  149  Ky.  659,  149  » Metcalf  v.  Metcalf .  85  Me.  473,  27 

S.  W.  946.  Atl.  457.   (Thw  fact  exists  in  most  of 

M  Smith  v.  Alphin,  150  N.  Car.  425,  the  cases  cited  in  this  section.) 

64  S.  E.  210.  «0  People  v.  Roberts,   163  N.  Y.  70, 

31  Cook    v.   Bagnell   Timber    Co.,   78  57  N.  E.  98.     (The  engineer's  estimate 

Ark.  47,  94  8.  W.  695.  was  understood  by  both  parties  to  be 

•  Meyers  v.  Merillion,  118  Cal.  352,  merely  a  matter  of  opinion.) 

50  Pac  662.  IILaidlaw    v.    Organ    15    U.    8.    (2 

Wheat.)   178,  4  L.  e<L  214. 
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at  least  where  each  party  has  equal  means  of  obtaining  knowl- 
edge,42 neither  party  is  bound  to  make  disclosure  to  the  other,  even 
if  one  party  acquires  a  decided  advantage  by  such  non-disclosure.a 
The  omission  of  the  party  who  is  liable  for  personal  injuries,  to 
disclose  to  the  injured  party  the  fact  that  his  leg  would  have  to  be 
amputated,  does  not  make  voidable  a  contract  of  compromise.44 
Omission  to  disclose  to  a  creditor  of  a  partnership  the  fact  that 
there  was  a  general  partner  who  is  solvent,  although  for  want  of 
such  information  such  creditor  compromised  with  such  partnership 
at  sixty  per  cent,  of  the  face  value  of  his  claims,  does  not  render 
such  compromise  invalid.48 

While  it  is  not  proper  to  state  as  a  matter  of  law  that  mere  non- 
disclosure avoids  the  contract,46  it  may  be  a  question  of  fact 
whether  in  view  of  the  facts,  and  the  partial  disclosure  made  by 
one  party  to  the  other,  full  disclosure  should  have  been  made.41 

§  386.  Theory  that  full  disclosure  is  necessary.  In  some  juris- 
dictions it  is  said  to  be  the  duty  of  a  party  to  a  contract  to  correct 
any  material  mistake  made  by  the  other  and  known  to  him.1  "Good 
faith,  bona  fides,  should  be  as  much  an  essential  part  of  a  contract 
now  as  it  was  in  the  time  of  Justinian."  2  It  is  said  to  be  the  duty 
of  the  seller  to  disclose  all  defects  known  to  the  seller  and  not  dis- 
coverable by  ordinary  observation.3  It  has  been  said  to  be  the  duty 
of  a  party  to  a  contract  to  disclose  the  existence  of  encumbrances 
on  property  conveyed,4  or  the  existence  of  building  restrictions ; 8  to 


42Cleaveland  v.  Richardson,  132  U. 
S.  318,  33  L.  ed.  384. 

43Hennessy  v.  Bacon,  137  U.  S.  78, 
34  L.  ed.  605. 

44  Barrett  v.  Lewiston,  B.  &  B.  St. 
Ry.  Co.,  110  Me.  24,  85  Atl.  306. 

45Cleaveland  v.  Richardson,  132  U. 
S.  318,  33  L.  ed.  384. 

4*Hadley  v.  Importing  Co.,  13  0.  S. 
502,  82  Am.  Dec.  454. 

47Hadley  v.  Importing  Co.,  13  O.  S. 
502,  82  Am.  Dec.  454. 

t  BubcIi  v.  Wilcox,  82  Mich.  315,  336, 
21  Am.  St.  Rep.  563,  46  N.  W.  940, 
47  N.  W.  328;  Skinn  v.  Reuter,  135 
Mich.  57,  106  Am.  St.  Rep.  3S4,  63  L. 
R.  A.  743,  07  N.  W.  152;  Riley  v. 
Galarneault,  103  Minn.  165,  114  N.  W. 


755;  Murtland  v.  Atlantic  City,  75  N. 
J.  L.  592,  65  Atl.  1049;  Salmonson  v. 
Horswill,  39  S.  D.  402,  164  N.  W.  973. 

2  Campion  v.  Mars  ton,  99  Me.  410,  59 
Atl.  548. 

SBoyer  v.  State,  169  Ind.  691,  83  N. 
E.  350.  If  A  sells  to  B  an  order  on 
X  for  personalty,  B  may  assume  that 
such  order  is  valid  unless  A  has  dis- 
closed the  existence  of  certain  defenses. 
Riley  v.  Galarneault,  103  Minn.  165, 
1 14  N.  W.  755. 

4Merritt  v.  Robinson,  35  Ark.  483; 
Head  v.  Thompson,  77  la.  263,  42  N. 
W.  188;  McPhereon  v.  Kissee,  239  Mo. 
«04,   144   S.  W.   410. 

5 Shea  v.  Evans,  109  Md.  229,  72  Atl. 
600. 
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disclose  the  title  to  the  land  to  be  sold ; '  to  disclose  the  fact  that 
the  property  which  is  sold  does  not  extend  to  the  public  highway 
and  has  no  outlet  upon  a  public  road;7  to  disclose  the  fact  that 
coal,  believed  by  the  vendee  to  underlie  the  land,  has  been  ex- 
hausted ;  •  to  disclose  facts  known  to  vendee  affecting  the  value  of 
the  property  conveyed,9  as  that  the  land  was  underlaid  with  coal 
or  other  valuable  mineral,10  or  that*  the  vendee  had  an  offer  to  resell 
the  realty  at  an  advance ; 11  to  disclose  the  pendency  of  an  action 
involving  title  to  the  realty  conveyed ; l2  to  disclose  the  fact  that 
interest  on  a  mortgage  is  secured  collaterally,13  or  to  disclose  the 
fact  that  the  material  to  be  excavated  consisted  largely  of  a  con- 
glomerate of  clay  and  gravel  very  hard  to  remove,14  or  that  a 
hidden  obstruction  would  make  performance  of  the  contract  im- 
possible.18 If  A  sells  to  B  certain  dumps  which  are  supposed  to 
contain  some  ore  and  certain  mills,  and  A  knows  that  such  dumps 
are  of  no  value  and  that  such  mills  can  not  be  operated  profitably, 
it  is  A's  duty  to  disclose  such  facts  to  B.18  If  A  induces  B  to  sign 
an  instrument  by  agreeing  that  it  shall  not  take  effect  unless  C 
and  D  also  sign  it,  and  then  induces  C  to  sign  it  without  disclosing 
the  fact  that  A's  signature  is  conditional,  C  may  avoid  his  liability 
thereon  while  such  instrument  is  in  A's  hands.17  One  who  enters 
into  a  contract  of  compromise  knowing  that  certain  instruments 
have  not  been  recorded  and  taking  advantage  of  the  fact  that  the 
adversary  party  is  ignorant  of  the  condition  of  the  title  of  the 
realty  which  is  the  subject-matter  of  4he  contract  by  reason  of  such 


•  Evans  v.  Marsh,  38  D.  C.  App.  341. 
7Lainhart   v.  Gabbard    (Ky.),  89   S. 

W.   10. 

t  Friend  v.  Tjamb,  152  Pa.  St.  529,  34 
Am.  St.  Rep.  672,  25  Atl.  577. 

•  Gottschalk  v.  Kircher,  109  Mo.  170, 
17  S.  W.  905.  (The  vendor  not  having 
the  same  means  of  obtaining  informa- 
tion.) 

II  Bean  v.  Valle,  2  Mo.  126. 

Such  omission  to  make  disclosure  is 
at  least  a  reason  for  denying  specific 
performance  if  the  purchaser  has  not 
made  his  payments  promptly.  Mis- 
souri River,  Fort  Scott  &  Gulf  Ry. 
Co.  v.  Brickley,  21  Kan.  276. 

11  Engberry  v.  Koiuseau,  1 17  Wis. 
52,  93  N.  W.  824. 


12  Rogers  v.  Thornton,  101  Ky.  650, 
42  S.  W.  97.  (Such  action  causing 
a  total  failure  of  consideration  by 
paramount  title.) 

13  Wilcox  v.  Tennant,  13  Tex.  Civ. 
App.  220,  35  S.  W.  865.  (Where  the 
party  holding  such  security  obtains  a 
transfer  of  part  of  the  mortgage  debt 
in   consideration   of    paying   interest.) 

URicker  v.  Sanitary  District,  89 
Fed.  251. 

ISMurtland  v.  Atlantic  City,  75  N. 
J.  L  592,  65  Atl.  1049. 

II  Evans  v.  Palmer,  137  la.  425,  114 
N.  W.  912. 

17  Hodge  v.  Smith,  130  Wis.  326,  110 
A.  W.  192. 
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omission,  produces  a  false  impression,  and  is  guilty  of  fraud.11  A 
compromise  of  a  debt  may  be  avoided  if  the  debtor  did  not  disclose 
the  fact  that  such  debt  had  been  reduced  to  judgment,  and  that 
execution  thereon  had  been  levied  on  the  debtor's  realty.19  If  A 
buys  a  judgment  against  X  from  B,  the  receiver  of  a  bank  of  which 
X  was  a  debtor,  and  A  states  that  X  has  gone  into  bankruptcy, 
but  does  not  disclose  the  fact  that  there  is  collateral  of  considerable 
value  to  secure  such  judgment  debt,  whereby  B,  who  does  not  know 
of  the  existence  of  such  collateral,  13  induced  to  sell  such  judgment 
at  a  small  fraction  of  the  value  of  the  collateral,  such  sale  may  be 
set  aside.28  If  A  induces  B  to  sell  certain  land  to  A,  the  fact  that 
A  knows  that  such  land  contains  a  large  amount  of  valuable 
granite,  and  does  not  diaclocc  cuch  fact  to  B,  but  repreccnts  that 
such  land  is  to  be  used  only  as  a  pasture  and  that  he  10  buying  it 
to  keep  persons  from  going  over  his  own  land  to  ouch  other  tract, 
such  non-disclosure,  together  with  tnich  statements,  juctify  equity 
in  rescinding  such  conveyance.11  A  statement  by  A,  who  is  offer- 
ing to  B  an  oil  lease  for  execution  to  the  effect  that  the  bonus  pro- 
vided for  in  such  lease  is  as  large  as  that  generally  given  in  such 
leases  at  that  time  and  place,  is  a  statement  of  fact,  and  when 
taken  in  connection  with  A's  failure  to  disclose  the  fact  that  a  verv 
heavily  producing  well  had  just  been  opened  on  an  adjoining 
piece  of  land,  is  ground  for  setting  the  lease  aside.12  If  A,  who 
lived  in  Virginia,  owned  a  tract  of  land  in  Kentucky,  and  B  dis- 
covered that  a  salt  lick  existed  under  nuch  land  and  B  bought  such 
land,  representing  that  he  knew  nothing  about  it,  and  B  subse- 
quently sent  a  special  messenger  to  A  with  such  deed  to  be  exe- 
cuted by  A,  and  B  induced  A's  agent  not  to  notify  A  of  the  dis- 
covery of  such  salt  lick,  by  claiming  that  B's  messenger  had  a  Ave 
days'  start  and  was  on  a  fast  horse,  such  facts  justify  a  rescission 
of  such  conveyance.2* 

In  many  of  the  cases  which  lay  down  this  rule,  special  facts 
exist  which  make  it  possible  to  decide  them  on  other  grounds.  In 
some  cases  there  has  been  such  partial  disclosure  as  coupled  with 

it  Linton  v.  Sheldon,  98  Neb.  834,  154  21  Oompton  v.  Beetle.  83  Vt.  287,  80 

N.  W.  724.  L.  B.  A.  (N\S.)  748.  75  AH.  331. 

«  Cowan  v.  Sapp,  81  Ala.  526,  8  So.  *     22  Douglass  v.  Treat.  246  HI.  593,  92 

f  12.  N.  E.  976. 

1    »  Files  v.  Rankin,  153  Fed.  537,  62  21  Bowman  v.  Bates,  6  Ky.  (2  Bibb.) 

C.  C.  A.  491.  47. 
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non-disclosure  is  equivalent  to  a  positir©  false  statement;24  in 
others  the  mistake  which  the  other  party  does  not  correct  goes  to 
the  existence  of  the  subject-matter,  as  where  a  valuable  property 
right  which  the  vendor  does  not  know  of,  is  included  in  the  general 
terms  of  the  instrument,29  and  in  others  the  omission  to  disclose  is 
so  unconscionable  as  to  prevent  specific  performance.26  Specific 
performance,  in  equity,  is  granted  or  denied  in  the  sound  discre- 
tion of  the  court,  and  if  the  contract  i%  unfair  and  oppressive,  it 
will  be  denied,  even  if  such  contract  could  be  enforced  at  law.27 

While  it  is  often  said  that  non-disclosure  of  a  material  fact  will 
of  itself  render  a  contract  so  unfair  that  it  will  not  be  enforced 
specifically  in  equity,21  such  statement  is  usually  found .  where 
there  are  other  facts,  in  addition  to  non-disclosure,  which  render 
the  contract  unfair,29  or  where  there  is  in  effect  a  practical  failure 
of  consideration.90  In  many  case*  the  rule  that  full  disclosure  is 
unnecessary  is  modified  in  its  practical  working  by  the  doctrine  of 
implied  warranties.91 

§387.  Special  duty  to  disclose  facts.  It  is  often  said  that 
wherever  there  is  a  duty  to  disclose  the  material  facts,  non-disclo- 
sure constitutes  fraud.  This  proposition  is  eminently  safe,  but  not 
very  helpful,  unless  we  know  what  circumstances  impose  such  duty. 
Some  authorities  have  held,  chiefly  in  obiter,  that  each  party  is 
bound  to  disclose  to  the  other  all  facts  known  to  himself,  of  which 
such  other  is  ignorant.  According  to  the  weight  of  modern  author- 
ity this  rule  is  sound  morality,  but  not  law.    The  duty  to  disclose 


MRickcr  v.  Sanitary  District,  89 
Fed.  251 ;  Files  v.  Rankin,  153  Fed.  537, 
82  C.  C.  A.  491 ;  Head  ▼.  Thompson,  77 
la.  285,  42  N.  W.  188;  Hadley  ▼.  Clin- 
ton County  Importing  Co.,  13  O.  S.  502, 
82  Am.  Dec.  454;  Paddock  v.  Stro- 
bridge,  29  Vt.  470;  Crompfcon  v. 
Beedle,  83  Vt.  287,  30  L.  R.  A.  (N.S.) 
748,  75  Atl.  331. 

9  Rescission  given  in  equity.  Thayer 
v.  Knote,  59  Kan.  181,  52  Pac.  433. 

M  McPherson  v.  Kissee,  P39  Mo.  664, 
144  S.  W.  410;  Friend  v.  Lamb,  152 
Pa.  fit.  529,  34  Am.  St.  Rep.  672,  25 
Atl.  677. 

CTSee  §§637  et  seq.,  and  ch. 
LXXXTX. 

aWoollums  v.  Horaley,  93  Ky.  582, 
20  S.  W.  781;    Gibb  v.  Mintline,  176 


Mich.  626,  141  N.  W.  538;  Huston  ▼. 
Harrington,  58  Wash.  51,  107  Pac.  874; 
Engberry  v.  Rousseau,  117  Wis.  52,  93 
N.  W.  824. 

Contra,  Greenhalgh  ▼.  Brindley 
TlftOl],  2  Ch.  324;  Turner  ▼.  Green 
r  1895],  2  Ch.  205. 

»  Shoop  v.  Rumside,  78  Kan.  871,  98 
Pac.  202;  Ranaghan  v.  Malaney,  200 
Mass.  46,  128  Am.  St.  Rep.  378,  19 
L.  R.  A.  (N.S.)  871,  85  K.  E.  839;  Dodd 
v.  Home  Mutual  Insurance  Co.,  22  Or. 
3,  28  Pac.  881,  29  Pac.  3. 

10  Friend  v.  Lamb,  152  Pa.  St.  529,  34 
Am.  St.  Rep.  672,  25  Atl.  577;  Trigg 
v.  Read,  24  Tcnn.  (5  Humph.)  529,  42 
Am.  Dec.  447. 

31  See  §§  392,  393. 
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facts  may  arise  in  three  general  classes  of  ways:  (1)  The  subject- 
matter  of  the  contract  may  be  such  as  to  make  full  disclosure  nec- 
essary. Such  contracts  are  said  to  be  contracts  uberrima  fidei, 
contracts  of  superabounding  good  faith.1  Among  contracts  of  this 
class  in  some  states  at  least,  are  contracts  of  insurance  and  surety- 
ship. (2)  The  duty  to  make  full  disclosure  may  arise  from  rela- 
tions of  trust  and  confidence  which  actually  or  technically  exist 
between  the  parties.  Duty  to  make  disclosure  in  this  case  is 
treated  under  the  head  of  Constructive  Fraud.  It  may  be  ques- 
tioned whether  the  first  class  here  given  is  not  really  a  part  of  the 
second,  since  it  is  the  fact  that  in  contracts  of  insurance  and  surety- 
ship, trust  and  confidence  are,  or  once  were,  necessarily  reposed  by 
one  party  in  the  other,  that  makes  the  courts  in  some  jurisdictions 
require  full  disclosure  of  material  facts.  The  somewhat  arbitrary 
line  between  the  two  is  only  another  instance  of  the  way  in  which 
actual  fraud  or  non-disclosure  merges  into  constructive  fraud,  and 
that  in  turn  into  undue  influence.  (3)  The  circumstances  of  the 
particular  case  may  make  non-disclosure  have  the  effect  of  a  spe- 
cific fraudulent  representation.  Thus  non-disclosure  may  be  sup- 
plemented by  some  positive  misstatement  in  such  a  way  that 
neither  without  the  other  would  amount  to  fraud,  although  when 
taken  together  they  do.  So  a  positive  statement  believed,  when 
made,  to  be  true,  may  be  discovered  to  be  false  before  acted  upon. 
In  such  case  it  is  the  duty  of  the  party  making  the  statement  to 
correct  the  misstatement.  The  doctrine  of  implied  warranties  may 
in  a  peculiar  manner  require  disclosure  in  special  cases.  The  first 
and  third  general  classes  of  cases  here  noted  will  be  discussed  in 
this  chapter. 

§  388.  Insurance.  In  England  insurance  contracts  are  held  to 
be  avoided  if  the  insured  docs  not  make  a  full  disclosure  to  the 
insurer  of  all  material  facts  known  to  the  insured.  This  principle 
applies  in  England  to  marine  insurance,1  life  insurance,2  and  in- 
demnity insurance.3  In  the  United  States  it  applies  to  marine 
insurance  without  much  question.4    fio  where  marine  insurance  is 

ISun  Mutual  Tns.  Co.  v.  Tns.  Co.,  10T  SSeaton  v.  Heath   [18001,   1   Q.  B. 

U.  S.  485,  27  L.  ed.  337.  782. 

Uonides  v.  Pender,  L.  R.  0  Q.  B.  531;  IMTanahan  v.  Tns.  Co,  28  U.  S.  (1 

Elton   v.  Larkins,  8  Bing.  198;   Rick-  Pot.)    170,  7  L.  od.  08;   Northwestern 

ards  v.  Murdock,  10  B.  &  C.  527.  S.  S.  Co.  v.  Maritime  Tns.  Co.,  161  Fed. 

2  London    Assurance   Co.   v.   Mansel,  166;   Allegre  ▼.  Tns.  Co.,  8  Gill   &  J. 

11  Ch.  D.  363.  (Md.)  190,  20  Am.  Dec.  536;  Scammell 
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obtained  upon  a  disclosure  of  facts  then  obtainable,  it  being  under- 
stood that  he  is  to  furnish  additional  facts  in  a  reasonable  time,  his 
failure  so  to  do  avoids  the  policy.9  Authorities  are  in  conflict  as  to 
whether  it  applies  to  life  insurance  and  fire  insurance.6  Where  the 
kind  of  insurance  involved  is  held  to  be  uberrima  fidei,  non-disclo- 
sure of  a  material  fact,  as  of  a  fire  in  the  neighborhood,  possibly 
incendiary,7  or  an  attempt  to  burn  the  property  insured,1  omission 
to  disclose  incumbrances,9  or  that  the  insured  has  not  the  title  to 
the  property,10  or  that  concurrent  insurance  is  in  force  upon  the 
property,11  avoids  the  policy.  If  the  insurance  company  learns 
that  one  to  whom  it  has  issued  a  policy  of  fire  insurance  has  a 
bad  reputation  and  has  lost  property  by  fire  on  two  other  occa- 
sions, and  thereupon  it  reinsures  such  risk  without  disclosing  such 
facts,  it  can  not  recover  upon  its  contract  of  reinsurance.12  Failure 
to  disclose  the  true  value  of  the  boat  which  is  insured,13  or  to  dis- 
close the  owner  of  such  boat,1*  avoids  the  policy  of  insurance. 

Disclosure  is  necessary  only  if  the  facts  are  material.11  Disclo- 
sure of  a  fact  material  to  the  transaction  but  not  to  the  risk  is  not 
necessary.11  Misspelling  the  name  of  the  insured,  due  to  his  lack  of 
education,17  or  the  failure  of  the  insured  to  disclose  the  fact  that 
he  believed  that  a  former  fire  was  of  incendiary  origin,  if  such 
former  fire  was  not  in  fact  of  incendiary  origin,11  do  not  avoid  the 
policy. 


v.  Ins.  Co.,  164  Mass.  341,  40  Am.  St. 
Rep.  462,  41  N.  E.  640;  Howell  v.  Ins. 
Co.,  7  Ohio  (Pt.  1)  276. 

IScammell  v.  Ins.  Co.,  164  Mass. 
341,  40  Am.  St.  Rep.  462,  41  N.  E. 
640. 

•  That  fire  insurance  is  uberrimae 
fidei  and  that  full  disclosure  is  neces- 
sary. Orient  Ins.  Co.  v.  Peiser,  01  111. 
App.  278. 

That  disclosure  is  not  necessary  in 
life  insurance.  Phoenix  Life  Ins.  Co. 
v.  Raddin,  120  U.  S.  183,  30  L.  ed. 
644. 

In  fire  insurance.  Vankirk  v.  Ins. 
Co.,  70  Wis.  6^,  48  N.  W.  708;  Wythe- 
ville  Ins.  Co.  v.  Stultz,  87  Va.  620,  13 
S.  E.  77. 

7  Orient  Ins.  Co.  v.  Peiser,  01  111. 
App.  278;  Walden  v.  Ins.  Co.,  12  La. 
134,  32  Am.  Dec.  116. 

•  Beebe  v.  Ins.  Co.,  25  Conn.  51,  65 
Am.  Dec.   553. 

Contra.    German-American    Ins.    Co. 


v.  Norris,  100  Ky.  20,  66  Am.  St.  Rep. 
324,  37  S.  W.  267. 

•  Roper  v.  National  Fire  Ins.  Co., 
161  N.  Car.  151,  76  S.  E.  860. 

10  Roper  v.  National  Fire  Ins.  Co., 
161  N.  Car.  151,  76  S.  E.  860. 

11  Roper  v.  National  Fire  Ins.  Co., 
1G1  N.  Car.  151,  76  S.  E.  860. 

12  New  York  Bowery  Fire  Ins.  Co.  v. 
New  York  Fire  Ins.  Co.,  17  Wend. 
(N.  Y.)  -359. 

Wlonides  v.  Pender,  L.  R.  9  Q.  B. 
531;  Howell  v.  Cincinnati  Ins.  Co.,  7 
Ohio   (1   pt.)    276. 

14  Howell  v.  Cincinnati  Ins.  Co.,  7 
Ohio  (1  pt.)  276. 

II  Northwestern  S.  S.  Co.  v.  Mari- 
time Ins.  Co.,  161  Fed.  166. 

II  Hartford  Fire  Ins.  Co.  v.  McClain 
(Ky.),  85  S.  W.  600. 

"Coplin  v.  Woodmen,  105  Miss.  115, 
62  So.  7. 

II  Hartford  Protection  Ins.  Co.  v. 
Harmer,  2  O.  S.  452. 
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The  tendency  in  modern  American  law  to  hold  that  mere  non- 
disclosure of  material  facts  does  not  avoid  the  contract  of  insur- 
ance is  due  largely  to  the  method  of  effecting  insurance  now  gen- 
erally prevailing.  Specific  interrogatories,  usually  in  writing,  are 
submitted  to  the  insured,  and  upon  his  answers  thereto  the  policy 
is  usually  based,  in  part  at  least.  As  a  result  of  such  business 
methods  the  view  is  often  expressed  that  "the  insured  has  a  right 
to  suppose  that  the  insurer  will  make  proper  inquiries  concerning 
all  facts  except  such  as  are  supposed  to  be  known  or  are  regarded 
as  immaterial. "  w  Mere  non-disclosure  of  a  fact  about  which  no 
question  is  asked  in  the  interrogatories  does  not  avoid  a  contract 
of  insurance  where  such  view  obtains,20  as  long  as  such  non-disclo- 
sure is  not  intentional  and  fraudulent.21  Thus  omission  to  disclose 
encumbrances,22  as  a  real  estate  mortgage,23  a  mechanic's  lien,21  a 
vendor's  lien,21  or  a  chattel  mortgage,21  or  the  nature  of  the  in- 


H  Continental  Ins.  Co.  v.  Munns,  120 
Ind.  30,  5  L.  R.  A.  430,  22  N.  E.  78. 

'If  no  representations  are  asked  or 
given,  the  insurer  must  be  supposed  to 
assume  (all  risks)."  Clark  v.  Ins.  Co.; 
40  U.  S.  (8  How.)  235,  250,  12  L.  ed. 
1061. 

"Mere  silence  will  not  avoid."  Seal 
v.  Ins.  Co.,  59  Neb.  253,  80  N.  W.  807. 

"Assured  has  the  right  to  assume 
that  the  assurer  will  make  proper  in- 
quiry with  reference  to  such  matters 
as  it  may  deem  material  to  the  risk." 
Arthur  v.  Ins.  Co.,  35  Or.  27,  76  Am. 
St.  Rep.  450,  57  Pac.  62. 

20  United  States.  Clark  v.  Ins.  Co., 
49  U.  S.  (8  How.)  235,  12  L.  ed.  1061. 

Indiana.  Continental  Ins.  Co.  v. 
Munns,  120  Ind.  30,  5  L.  R.  A.  430,  22 
N.  E.  78. 

Massachusetts.  Washington,  etc., 
Mfg.   Co.   v.  Ins.   Co.,  135   Mass.  503. 

Michigan.  O'Brien  v.  Ins.  Co.,  52 
Mich.  131,  17  N.  W.  726;  Guest  v.  Ins. 
Co.,  66  Mich.  98,  33  N.  W.  31. 

Nebraska.  Insurance  Co.  v.  Bachler, 
44  Neb.  549;  Hanover  Fire  Ins.  Co.  v. 
Bohn,  48  Neb.  743,  58  Am.  St.  Rep.  719, 
67  N.  W.  774;  Seal  v.  Ins.  Co.,  59  Neb. 
253,  80  N.  W.  807. 

Oregon.  Koshland  v.  Ins.  Co.,  31  Or. 
402,  49  Pac.  860;  Arthur  v.  Ins.  Co., 


35  Or.  27,  76  Am.  St.  Rep.  450,  57  Pac. 
62. 

Pennsylvania.  Hey  v.  Indemnity  Co., 
181  Pa.  St.  220,  59  Am.  St.  Rep.  644, 
37  Atl.  402. 

Washington.  San  ford  v.  Ins.  Co.,  11 
Wash.  653,  40  Pac.  609;  Dooly  v.  Ins. 
Co.,  16  Wash.  155,  58  Am.  St.  Rep.  26, 
47   Pac.  507. 

Wisconsin.  Alkan  v.  Ins.  Co.,  53  Wis. 
136,  10  N.  W.  91;  Vankirk  v.  Ins.  Co., 
79  Wis.  627,  48  N.  W.  798. 

21  Dooly  v.  Ins.  Co.,  16  Wash.  155, 
58  Am.  St.  Rep.  26,  47  Pac.  507;  Camp- 
bell v.  Ins.  Co.,  73  Wis.  100,  40  N.  W. 
661. 

22  Humble  v.  German  Alliance  Ins. 
Co.,  85  Kan.  140,  116  Pac.  472;  Conti- 
nental Insurance  Co.  v.  Ford,  140  Ky. 
406,  131  S.  W.  189;  Hall  v.  Ins.  Co., 
93  Mich.  184,  32  Am.  St.  Rep.  497,  18 
L.  R.  A.  135,  53  N.  W.  727;  Dooly  v. 
Ins.  Co.,  16  Wash.  155,  58  Am.  St.  Rep. 
26,  47  Pac.  507. 

23Delahay  v.  Ins.  Co.,  27  Tenn.  (8 
Humph.)  684.  # 

M  Arthur  v.  Ins.  Co.,  35  Or.  27,  76  Am- 
St.  Rep.  450,  57  Pac.  62. 

28  Southern  Ins.  Co.  v.  Estes,  106 
Tenn.  472,  52  L.  R.  A.  915,  62  S.  W. 
149. 

20  Slobodisky  v.  Ins.  Co.,  53  Neb.  816, 
74  N.  W.  270. 
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surer 's  interest  therein,27  as  the  retention  of  title  by  the  vendor  as 
security  for  the  purchase  price,  the  vendee  effecting  the  insurance,21 
or  that  the  insured's  interest  is  equitable  merely,29  or  that  the  title 
is  in  the  name  of  the  wife  of  the  insured,21!  or  that  the  insured  is  a 
married  woman,21  or  the  location  of  property  insured,22  or  the  ex- 
istence of  void  insurance  if  there  is  no  specific  interrogatory  upon 
that  question,22  or  that  the  bill  of  lading  is  for. a  quantity  of  goods 
less  than  the  true  quantity,  the  true  quantity  being  stated  correctly 
to  the  insurance  company,21  do  not  avoid  the  policy.  Statutes 
which  provide  that  policies  shall  be  void  only  if  the  false  state- 
ment is  fraudulent  and  material,  or  fraudulent  or  material,28  pre- 
vent mere  innocent  non-disclosure  from  avoiding  the  contract  of 
insurance.29  Omission  to  disclose  facts  not  known  to  the  insured, 
as  in  life  insurance,  an  ailment  unknown  to  him,27  does  not,  of 
course,  avoid  the  policy.  If  an  answer  to  interrogatories  in  the 
application  on  which  the  policy  is  issued  is  on  its  face  incomplete, 
the  insurance  company  may,  of  course,  refuse  to  issue  the  policy; 
but  if  it  issues  the  policy  the  evident  omission  to  make  full  dis- 
closure is  thereby  waived.29     Failing  to  fill  out  a  blank  for  an 


27  Hanover  Fire  Ins.  Co.  v.  Bohn,  48 
Neb.  743,  58  Am.  St.  Rep.  719,  67  N. 
W.  774;  Morotock  Ins.  Co.  v.  Rodefer, 
92  Va.  747,  53  Am.  St.  Rep.  848,  24 
S.  E.  393. 

33 Light  y.  Ins.  Co.,  105  Tenn.  480,  58 
8.  W.  851. 

31  Manhattan  Ins.  Co.  v.  Barker,  54 
Tenn.  (7  Heisk.),  503;  Franklin  Fire 
Ins.  Co.  v.  Crockett,  75  Tenn.  (7  Lea.) 
725. 

3tK1udt  v.  German  Mutual  Fire  Ins. 
Co.,  152  Wis.  637,  140  N.  W.  321. 

31  Queen  Ins.  Co.  v.  Young,  86  Ala. 
424,  11  Am.  St  Rep.  51,  5  So.  110. 

32  Hey  y.  Indemnity  Co.,  181  Pa.  St. 
220,  59  Am.  St.  Rep.  644,  37  Atl.  402. 
(Where  located  on  a  river  bank,  sub- 
ject to  overflow.) 

ttNabors  v.  Dixie  Mutual  Fire  Ins. 
Co.,  84  Ark.  184,  105  S.  W.  92. 

3*  Granger  v.  Providence-Washington 
Ins.  Co.,  200  Fed.  730,  119  C.  C.  A. 
174  [reversing  decree  192  Fed.  674]. 

M  See  §§  222  and  373. 


31  Light  v.  Ins.  Co.,  105  Tenn.  480,  58 
S.  W.  851.  (Omission  to  disclose  that 
insured  had  only  an  equitable  title  to 
personalty,  his  vendor  retaining  the 
legal  title  for  security.) 

37  Pelican  v.  Mut.  Life  Ins.  Co.,  44 
Mont.  277,  119  Pac.  778;  March  v.  Ins. 
Co.,  186  Pa.  St.  629,  65  Am.  St.  Rep. 
887,  40  Atl.  1100. 

33  United  States.  Connecticut  Ins. 
Co.  v.  Luchs,  108  U.  S.  498,  27  L.  ed. 
800;  Phoenix  Life  Ins.  Co.  v.  Raddin, 
120  U.  S.  183,  30  L.  ed.  644. 

Massachusetts.  Hall  v.  Ins.  Co.,  72 
Mass.  (6  Gray.)  185. 

Minnesota.  Rupert  v.  Supreme  Court, 
94  Minn.  293,  102  N.  W.  715. 

Mississippi.  American  Ins.  Co.  v. 
Mahone,  56  Miss.  180. 

Ohio.  Lorillard  Ins.  Co.  v.  McCul- 
loch,  21  O.  S.  176. 

Pennsylvania.  Lebanon  Ins.  Co.  v. 
Kepler,  106  Pa.  St.  28. 

Wisconsin.  Roloff  v.  Farmers'  Home 
Mut.  Ins.  Co.,  130  Wis.  402,  110  N.  W. 
261. 
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answer  is,  in  effect,  a  refusal  to  answer  such  question,  and  can  not 

« 

be  regarded  as  non-disclosure.39  Non-disclosure  of  material  facts 
about  which  questions  are  asked  specifically  in  the  interrogatories 
attached  to  the  application  avoids  the  policy.10  Ambiguities  in  the 
application  are  to  be  determined  in  favor  of  the  insured,  since  the 
insurer  prepares  the  application.41  It  will -be  seen,  therefore,  that 
the  weight  of  authority  in  the  United  States  is  that  mere  innocent 
non-disclosure  does  not  avoid  a  contract  of  insurance  other  than 
marine  insurance.  In  practical  results  the  principles  governing 
marine  insurance  are  not  as  unlike  those  governing  other  kinds  of 
insurance  in  the  United  States  as  would  be  inferred  from  their  ab- 
stract form.  In  many  of  the  cases  cited  to  show  that  full  disclo- 
sure is  not  necessary  in  contracts  of  insurance  other  than  marine, 
the  facts  are  such  that  a  similar  result  would  have  been  reached  in 
marine  insurance  on  the  theory  that  the  facts  were  not  material. 
Many  of  the  cases  cited  to  show  that  non-disclosure  avoids  marine 
insurance  involve  facts,  the  non-disclosure  of  which  would  avoid 
any  other  insurance  policy  on  the  theory  that  such  non-disclosure 
was  fraudulent. 


§  389.  Suretyship.  To  what  extent  a  contract  of  suretyship  is 
uberrima^  fidei  with  reference  to  non-disclosure  is  a  question  upon 
which  there  is  a  conflict  of  authority.  Some  courts  hold  that  when 
a  contract  of  suretyship  is  made,  the  creditor  is  bound  to  disclose 
to  the  surety  every  material  fact  which  can  affect  the  risk  of  the 
surety  substantially.  The  proposition  is  laid  down  that  non-dis- 
closure releases  a  surety  if  it  concerns  such  facts  that  (1)  the 
surety  would  not  have  entered  into  the  contract  if  he  had  known 
them,  or  (2)  his  risk  is  thereby  increased.1  Non-disclosure  "which 
necessarily  must  have  the  effect  of  increasing  the  responsibility  of 
the  surety  or  operating  to  the  prejudice  of  his  interest"  releases 


39Everson  v.  General  Accident,  Fire 
&  Life  Assurance  Corporation,  202 
Mass.  169,  SS  N.  E.  658. 

40  Gardner  v.  North  State  Mutual 
Life  Ins.  Co.,  163  N.  Car.  367,  79  S. 
E.  806. 

41  Wright  v.  Fraternities'  Health  & 
Accident  Ass'n,  107  Me.  418,  78  Atl. 
475;  Mutual  Life  Ins.  Co.  v.  Ford 
(Tex.),  130  S.  W.  769  [writs  of  error 
denied,  Mutual  Life  Tns.  Co.  v.  Ford, 
103  Tex.  522,  131  S.  W.  4061. 


1  First  National  Bank  -v.  Clark's  Es- 
tate, 59  Colo.  455,  149  Pac.  612;  Sher- 
man v.  Smith,  — la.  — ,  169  N.  W.  216; 
Hudson  v.  Miles,  185  Mass.  582,  102  Am. 
St.  Rep.  370,  71  N.  E.  63;  Traders'  Tns. 
Co.  v.  Herber,  67  Minn.  106,  69  N.  W. 
701;  Powers  Dry  Goods  Co.  v.  Harlin, 
68  Minn.  193,  64  Am.  St.  Hep.  460,  71 
N.  W.  16;  see  to  the  same  effect,  Dough- 
ty  v.  Savage,  28  Conn.  146. 
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him.2  Where  this  view  obtains  if  the  creditor  omits  to  disclose  all 
the  material  facts  known  to  him,  the  surety  may  avoid  the  con- 
tract,3 as  for  omission  to  disclose  the  amount  of  the  debt  or  obliga- 
tion,4 or  that  the  maker  and  payee  of  the  note  to  which  the  party 
is  to  become  surety  Were  firms  having  a  common  partner,8  or  in 
case  of  a  general  guaranty,  to  disclose  a  former  defalcation  of  the 
principal  obligor,6  or  former  negligence  whereby  the  principal 
obligor  had  damaged  his  employer.7  So  in  a  continuing  guaranty 
it  is  held  that  the  creditor  must  notify  the  guarantor  or  surety  of 


ZComstock  v.  Gage,  91  111.  328.  (An 
obiter  here,  as  neither  of  such  facta 
existed.) 

3  United  States.  Griswold  v.  Hazard, 
141  U.  S.  260,  35  L.  ed.  678. 

California.  Guardian,  etc.,  Co.  v. 
Thompson,  68  Cal.  208,  0  Pac.  1. 

Colorado.  First  National  Bank  v. 
Clark's  Estate,  59  Colo.  455,  149  Pac. 
612. 

Connecticut  Doughty  v.  Savage,  28 
Conn.  146. 

Georgia.  Denton  v.  Butler,  99  Ga. 
264,  25  S.  £.  624. 

Iowa.  Lingenfelter  Bros.  v.  Bowman, 
156  la.  649,  137  N.  W.  946;  Selma  Sav- 
ings Bank  v.  Harlan,  167  la.  673,  149 
N.  W.  882;  Sherman  v.  Smith,  —  la.  — , 
169  N.  W.  216. 

Kentucky.  Peck  v.  Durett,  39  Ky. 
(9  Dana)  486;  Graves  v.  Bank,  73  Ky. 
(10  Bush.)  23,  19  Am.  Rep.  50;  Com- 
monwealth v.  Berry,  95  Ky.  443,  26  S. 
W.  7. 

Maine.  Franklin  Bank  v.  Cooper,  36 
Me.  179;  Franklin  Bank  v.,  Stevens,  39 
Me.  532. 

Massachusetts.  Hudson  v.  Miles,  185 
Mass.  582,  102  Am.  St.  Rep.  370,  71 
N.  E.  63. 

Minnesota.  Powers  Dry  Goods  Co.  v. 
Harlin,  68  Minn.  193,  64  Am.  St.  Rep. 
460,71  N.  W.  16. 

Missouri.  St.  Charles  Savings  Bank 
v.  Denker,  —  Mo.  —    205  S.  W.  208. 

North  Dakota.  North  Star  Lum- 
ber Co.  v.  Rosenquist,  29  N.  D.  566,  151 
N.  W.  289. 


Ohio.  Dinsmore  v.  Tidball,  34  O.  S. 
411;   Smith  v.  Josselyn,  40  O.  S.  409. 

Pennsylvania.  Wayne  v.  Bank,  52 
Pa.  St.  343;  Lauer  Brewing  Co.,  v. 
Riley,   195  Pa.  St.  449,  46  Atl.  71. 

Utah.  Jungk  v.  Holbrook,  15  Utah 
198,  62  Am.  St.  Rep.  921,  49  Pac.  305. 

Vermont.  Connecticut,  etc.,  Ins.  Co. 
v.  Chase,  72  Vt.  176,  53  L.  R.  A.  510, 
47  Atl.  825. 

.  West  Virginia.    Warren  v.  Branch,  15 
W.  Va.  21. 

4  Griswold  v.  Hazard,  141  U.  S.  260, 
35  L.  ed.  678;  Fassnacht  v.  Gagen  Co., 
18  Ind.  App.  80,  63  Am.  St.  Rep.  322, 

46  N.  E.  45,  47  N.  E.  480. 

Where  A  was  surety  on  B's  note  in 
which  B  waived  homestead  rights,  but 
such  clause  was  void  because  of  con- 
cealed usury,  which  payee  knew,  B 
can  avoid  his  liability.  Denton  v.  But- 
ler, 99  Oa.  264,  25  S.  E.  624. 

» Jungk  v.  Holbrook,  15  Utah  198,  62 
Am.  St.  Rep.  921,  49  Pac.  305. 

6  Massachusetts.  Hudson  v.  Miles, 
185  Mass.  582,  71  N.  E.  63. 

Missouri.  St.  Charles  Savings  Bank 
v.  Denker,  —  Mo.  — ,  205  S.  W.  208. 

Ohio.  Dinsmore  v.  Tidball,  34  O.  & 
411. 

Pennsylvania.  Lauer  Brewing  Co.  v. 
Riley,  195  Pa.  St.  449,  46  Atl.  71. 

Vermont.  Connecticut,  etc.,  Ins.  Co. 
v.  Chase,  72  Vt.  176,  53  L.  R.  A.  510, 

47  Atl.  825. 

7  Smith  v.  Josselyn,  40  O.  S.  409. 
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subsequent  dishonesty  of  the  principal  or  the  surety  will  be  re- 
leased.1 This  rule  even  in  jurisdictions  which  apply  it  most  strictly 
does  not  include  omissions  of  a  public  officer  taking  a  bond  to 
notify  the  surety  of  past  negligence  on  the  part  of  the  principal, 
at  least  if  not  criminal.1  So  the  fact  that  the  officer  taking  a  crim- 
inal bond  does  not  disclose  the  fact  that  other  charges  of  larceny 
have  been  brought  against  the  accused,  does  not  relieve  the 
surety.10 

Other  courts  require  a  less  degree  of  good  faith  on  the  part  of 
the  creditor  towards  the  surety,  and  in  the  absence  of  special  facts, 
treat  mere  non-disclosure  as  inoperative.11  The  duty  to  make  full 
disclosure,  it  is  said  in  such  jurisdictions,  is  "peculiar  to  contracts 
of  insurance  and  does  not  extend  to  contracts  of  guaranty."  "  "A 
creditor  is  not  bound  in  the  absence  of  inquiries  from  the  sureties 
to  communicate  to  them  all  the  circumstances  that  may  affect  their 
undertaking. ' ' ,8  Thus  omission  to  inform  the  surety  of  irregulari- 
ties of  the  principal  in  making  collections,14  or  to  inform  him  of  a 
judgment  in  favor  of  the  obligee  against  the  principal,18  or  to 
notify  him  that  the  principal  was  insolvent,18  or  of  a  change  in  the 
financial  condition  of  the  principal  after  the  original  note  was  exe- 
cuted and  before  the  renewal  note  was  executed,"  or  to  notify  him 


•  Saint  v.  Mfg.  Co.,  95  Ala.  362,  36 
Am.  St.  Rep.  210,  10  So.  539;  Newark 
v.  Stout,  52  N.  J.  L.  35,  18  Atl.  943. 

•  Fidelity  &  Deposit  Co.  v.  Common- 
wealth, 104  Ky.  579,  47  S.  W.  579 
(modified  on  another  point,  49  S.  W. 
467);  Harrisburg  v.  Guiles,  192  Pa.  St. 
191,  44  Atl.  48.    (Bond  of  tax  collector.) 

10  San  Francisco  v.  Staude,  92  Cal. 
560,  28  Pac.  778. 

11  Connecticut.  Watertown  Savings 
Bank  v.  Mattoon,  78  Conn.  388,  62  Atl. 
622. 

Illinois.  Roper  v.  Sangamon  Lodge, 
91  111.  518,  33  Am.  Rep.  60. 

Iowa.  Independent  School  District 
v.  Hubbard,  110  la.  58,  80  Am.  St.  Rep. 
271,  81  N.  W.  241;  Sherman  v.  Harbin, 
125  la.  174,  100  N.  W.  629. 

Indiana.    Ham  v.  Greve,  34  Ind.  18. 

Maryland.  Lake  v.  Thomas,  84  Md. 
608,  36   Atl.  437. 

Mississippi.  Southwestern  Co.  v. 
Wynnegar,  111  Miss.  412,  71  So.  737. 


New  York.  Howe  Machine  Co.  v. 
Farrington,  82  N.  Y.  121. 

Washington.  Oregon  National  Bank 
v.  Gardner,  13  Wash.  154,  42  Pac.  545; 
Osborne  v.  Chicago;  Bonding  &  Surety 
Co.,  96  Wash.  133,  164  Pac.  742. 

Wisconsin.  Aetna  Life  Ins.  Co.  ▼. 
Mabbett,   18  Wis.  667. 

12  Aetna  Life  Ins.  Co.  v.  Mabbett,  18 
Wis.   667. 

IS  Lake  v.  Thomas,  84  Md.  608,  36 
Atl.  437.     . 

14  Lake  v.  Thomas,  84  Md.  608,  36 
Atl.  437. 

15  Oregon  National  Bank  v.  Gardner, 
13  Wash.  154,  42  Pac.  545. 

ItSebald  v.  Citizens'  Deposit  Bank 
(Ky.),  14  L.  R.  A.  (N.S.)  376,  105  S. 
W.  130;  Farmers'  &  Drovers'  National 
Bank  v.  Braden,  145  Pa.  St.  473,  22 
Atl.  1045. 

17  First  National  Bank  v.  Johnson, 
133  Mich.  700,  103  Am.  St.  Rep.  468, 
95  N.  W.  975. 
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of  a  prior  defalcation  on  the  part  of  the  principal  which  is  known 
to  the  obligee,18  or  to  notify  him  that  the  principal  had  been  guilty 
of  forgery,19  have  been  held  not  to  release  the  surety.  So  mere 
silence  as  to  the  commencement  of  proceedings  to  remove  a  trustee, 
by  which  he  is  enabled  to  furnish  additional  bond  does  not  release 
such  surety.20  A  public  corporation  is  not  bound  to  disclose  the 
prior  dishonesty  of  its  treasurer  to  sureties  upon  his  bond  to  se- 
cure the  faithful  performance  of  his  duties.21 

Under  either  theory  actual  fraud  on  the  part  of  the  creditor 
avoids  the  contract  of  suretyship,  as  where  the  obligee  represented 
falsely  to  that  surety  that  the  principal  wished  him  to  sign.22  Omis- 
sion of  the  creditor  to  correct  a  false  statement  made  by  the  prin- 
cipal debtor  in  the  presence  of  the  prospective  surety  as  to  the 
total  amount  of  such  principal's  liabilities,  which  such  creditor 
knows  to  be  false,  avoids  such  contract  as  to  the  surety.23  The 
contract  of  the  surety  may  be  avoided  if  the  creditor  knows  that 
the  principal  has  induced  the  sureties  to  sign  by  fraud.  Thus  a 
payee  who  knows  that  the  maker  means  to  use  fraud  to  obtain  in- 
dorsee is  responsible  therefor  unless  he  informs  indorsees  of  the 
facts.11 

An  attempt  has  been  made  to  reconcile  the  conflict  of  authority 
by  holding  that  non-disclosure  of  facts  which  affect  the  liability  of 
the  surety  avoid  his  contract  if  such  facts  constitute  a  crime,21  or 
affect  the  integrity  of  the  principal  debtor,28  while  if  not  of  such 


WWatertown  Savings  Bank  v.  Mat- 
toon,  78  Conn.  388,  62  Atl.  622;  Lake 
v.  Thomas,  84  Md.  608,  36  Atl.  437; 
Southwestern  Co.  v.  Wynnegar,  111 
Miss.  412,  71  So.  737. 

H  Wright  v.  German  Brewing  Co., 
103  Md.  377,  63  Atl.  807.  (Obiter,  as 
the  evidence  failed  to  establish  such 
fact.) 

» Lamar  v.  Walton,  99  Ga.  356,  27 
S.  E.  716. 

21  Independent  School  District  v. 
Hubbard,  110  la.  58,  80  Am.  St.  Rep. 
271,  81  N.  W.  241. 

a  Meek  v.  Frantz,  171  Pa.  St.  632, 
33  Atl.  413. 

BSelma  Savings  Bank  v.  Harlan, 
167  la.  673,  149  N.  W.  882. 

MBeath  v.  Chapoton,  115  Mich.  506, 
69  Am.  St.  Rep.  589,  73  N.  W.  806. 


8  Georgia.  Charlotte,  etc.,  R.  R.  v. 
Gow,  59  Ga.  685,  27  Am.  Rep.  403. 

Kentucky.  Graves  v.  Bank,  73  Ky. 
(10  Bush.)  23,  19  Am.  Rep.  50. 

Maine.  Franklin  Bank  v.  Cooper,  36 
Me.  179. 

New  Jersey.  Sooy  v.  State,  39  N. 
J.  L.  135. 

Tennessee.  Hebert  v.  Lee,  118  Tenn. 
133,  121  Am.  St.  Rep.  989,  101  S.  W. 
175. 

Vermont.  Connecticut,  etc.,  tn«.  Co. 
v.  Chase,  72  Vt.  176,  53  L.  R.  A.  510, 
47  Atl.  825. 

M  Atlantic,  etc.,  .Telegraph  Co.  v. 
Barnes,  64  N.  Y.  385,  21  Am.  Rep.  621. 
(Non-disclosure  of  facts  subsequent  to 
the  contract.)  Hebert  v.  Lee,  118 
Tenn.  133,  121  Am.  St.  Rep.  989,  101 
S.  W.  175. 
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character,  the  surety  is  liable.17  This  distinction  does  in  fact  re- 
concile many  cases,  in  most  of  which,  however,  it  is  not  stated  by 
the  court  as  a  ground  for  its  decision*  It  has,  however,  been  ex- 
pressly repudiated,21  The  surety  has  in  some  jurisdictions  been 
held  even  where  the  fact  that  the  principal  debtor  was  a  defaulter 
has  not  been  disclosed ; 29  in  others  he  is  released,  though  the  non- 
disclosure concerned  only  the  negligence  of  the  principal.30 

Failure  to  disclose  facts  of  which  the  creditor  has  only  construc- 
tive notice  does  not  discharge  the  surety.81 

Non-disclosure  operates  only  if  it  concerns  a  material  matter.32 
Omission  to  disclose  to  a  surety  company  that  the  contractor,  on 
whose  bond  it  wTas  becoming  surety,  was  to  be  paid  in  part  by  other 
property,  does  not  discharge  the  surety.33  . 


§  390.  Non-disclosure  coupled  with  fraud.  The  rule  that  non- 
disclosure is  not  fraud  is  not  a  technical  one.  If  the  concealment 
is  coupled  with  a  false  representation,  fraud  exists,  even  if  the 
concealment  was  really  the  operative  factor  in  the  deceit.1  Thus 
fraud  exifets  where  a  debtor  by  misstatement  had  given  the  com- 
munity in  which  he  lived  to  understand  that  he  was  execution- 
proof  and  thus  knowingly  concealing  the  fact  that  he  had  property 
subject  to  execution  sufficient  to  pay  the  whole  claim  of  his  cred- 
itor, settled  for  less,  making  no  false  representation  to  the  creditor.2 
Thus  giving  a  statement  of  liabilities,  but  omitting  a  note,  as 
where  there  was  a  deliberate  omission  from  a  statement  of  the  lia- 
bilities of  a  firm  of  a  note  given  by  it  to  a  bank,  which  represented 
the  interest  of  the  president  of  the  bank  in  the  firm  and  which  he 
was  to  pay,3  amounts  to  fraud.  But  where  the  president  of  a  cor-, 
poration  omitted  from  a  statement  of  its  liabilities  a  claim  then  in 


ttHome  Ins.  Co.  v.  Holway,  55  Ia. 
571,  39  Am.  Rep.  179,  8  N.  W.  457; 
Southwestern  Co.  v.  Wynnegar,  111 
Miss.  412,  71  So.  737;  Hebert  v.  Lee, 
118  Tenn.  133,  121  Am.  St.  Rep.  989, 
101  S.  W.  175. 

*•  Aetna  Life  Ins.  Co.  v.  Mabbett,  18 
Wis.  667. 

MWatertown  Savings  Bank  v.  Mat- 
toon,  78  Conn.  388,  62  Atl.  622;  Aetna 
Life  Ins.  Co.  v.  Mabbett,  18  Wis.  667. 

30  Smith  v.  Josselyn,  40  O.  S.  409. 

31  Wait  v.  Homestead  Building  Asso- 
ciation, 76  W.  Va.  431,  85  S.  E.  637. 


32  Sherman  v.  Smith,  —  Ia.  — ,  169 
N.  W.  216. 

33  Osborne  v.  Chicago  Bonding  & 
Surety  Co.,  96  Wash.  133,  164  Pac  742. 

1  Nairn  v.  Ewalt,  51  Kan.  355,  32 
Pac.  1110;  Hossier  Realty  Co.  v.  Caddo 
Cotton  Oil  Co,,  136  La.  328,  67  So.  20; 
Crompton  v.  Beedle,  83  Vt.  287,  75  Atl. 
331. 

2  Howard  v.  McMillen,  101  Ia.  453,  70 
N.  W.  623. 

3  John  V.  Parwell  Co.  v.  Boyce,  IT 
Mont.  83,  42  Pac  98. 
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litigation,  which  on  reaspnable  grounds  he  believed  could  not  be 
enforced  against  the  company,  he  was  held  not  liable  for  fraud  to 
the  purchasers  of  bonds,4  and  omission  from  the  statement  of  a 
firm  of  the  liabilities  of  the  individual  members  is  not  fraud.5  A's 
stating  that  stock  was  worthless,  but  that  he  wished  it  as  a  memo- 
rial of  his  father,  concealing  an  offer  made  to  him  for  it ; 8  a  state- 
ment that  title  was  good,  concealing  the  fact  that  a  prior  grantor 
was  insane,  when  he  conveyed  it;7  stating  that  A,  a  prominent 
business  man,  has  subscribed  for  stock,  concealing  the  fact  that  he 
gets.it  for  nothing;1  entering  a  fictitious  deposit  on  A's  bank-book 
and  concealing  from  B  on  inquiry  that  such  deposit  was  never 
made ;  *  concealing  the  value  of  land,  and  informing  vendor  who 
knows  nothing  of  the  facts  that  the  better  part  had  been  disposed 
of ; t0  or  concealing  knowledge  of  valuable  deposits  of  phosphates 
and  stating  that  the  land  was  valuable  only  for  pine ; "  or  conceal- 
ing the  fact  that  improper  relations  exist  between  a  woman  and 
her  physician  and  making  false  statements  as  to  the  condition  of 
her  health  by  which  her  husband  is  induced  to  consent  to  her  liv- 
ing apart  from  him  and  settle  property  upon  her  for  her  support,12 
are  cases  of  fraud.  Acquiescence  in  misstatements  by  others,  to- 
gether with  concealment  of  the  truth,  may  be  fraud.13  The  fact 
that  a  physician  who  is  employed  by  a  railroad  to  secure  a  settle- 
ment of  a  claim  of  A,  a  passenger,  for  personal  injuries,  does  not 
disclose  to  A  the  fact  that  he  is  employed  by  the  railroad  company, 
and  advises  A  that  his  injuries  are  not  as  serious  as  they  prove  to 


4Kountze  v.  Kennedy,  147  N.  Y.  124, 
49  Am.  St.  Hep.  651,  29  L.  R.  A.  360, 
41  N.  E.  414. 

■  Vermont  Marble  Co.  v.  Smith,  13 
Ind.  App.  457,  41  N.  B.  973. 

•  Edelman  v.  Latshaw,  180  Pa.  St. 
419,  36  Atl.  926. 

I  Burns  v.  Dockray,  156  Mass.  135, 
30  N.  E.  551. 

•  Coles  v.  Kennedy,  81  la.  360,  25  Am. 
St.  Rep.  503,  46  N.  W.  1088. 

• James  v.  Crostwait,  97  Ga.  673,  36 
L.  R.  A.  631,  25  S.  E.  754. 

W Dean  v.  Brooke,  88  Wis.  667,  60 
N.  W.  255. 

II  Stackpole  v.  Hancock,  40  Fla.  362, 
45  L.  R.  A.  814,  24  So.  914  [citing  Dol- 
man v.  Nokes,  22  Beav.  402;  Laidlaw 


v.  Organ,  15  U.  S.  (2  Wheat.)  178, 
4  L.  ed.  214;  Kohl  v.  Lindley,  39  Hi. 
195,  89  Am.  Dec.  294;  Bowman  v. 
Bates,  5  Ky.  (2  Bibb.)  47,  4  Am.  Dec. 
677;  Swimm  v."  Bush,  23  Mich.  99; 
Morgan  v.  Dinges,  23  Neb.  271,  8  Am. 
St.  Rep.  121,  36  N.  W.  544;  Smith  v. 
Countryman,  30  N.  Y.  655;  Smith  v. 
Beatty,  24  N.  Car.  (2  Ired.  Eq.)  456, 
40  Am.  Dec.  435;  Caples  v.  Steel.  7  Or. 
492;  Harris  v.  Tyson,  24  Pa.  St.  347, 
64  Am.  Dec.  6611. 

12Rumbaugh  v.  Rumbaugh,  39  Okla. 
445,   135  Pac.  937. 

13  Firestone  v.  Werner,  I  Ind.  App. 
293,  27  N.  E.  623;  OTeary  v.  Tilling- 
hast,  22  R.  I.  161,  46  Atl.  754. 
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be  subsequently,  is  said  not  to  amount  to  fraud,  the  extent  of  the 
injuries  being  a  matter  upon  which  competent  physicians  might 
differ.14 

§  391.  Duty  to  disclose  subsequent  change  of  fact.    If  one  has 

made  statements,  which  were  true  when  made,  and  a  material 
change  takes  place,1  as  a  change  for  the  worse  in  financial  condi- 
tion,2 or  impairment  in  value  of  a  trade-mark,3  or  a  change  in  the 
health  of  the  insured,4  he  is  guilty  of  fraud  in  not  disclosing  such 
change  where  he  knows  or  should  know  that  the  other  party  relies 
on  such  original  representation.  If  the  purchaser  has  been  shown 
the  actual  conditions  which  exist  at  the  place  at  which  a  stream 
crosses  the  land  which  is  offered  for  sale,  the  vendor  is  bound  to 
disclose  subsequent  changes  which  arise  when  such  stream  begins 
to  cut  its  bank  rapidly.1  A  similar  rule  obtains  where  a  false 
statement  was  made  in  good  faith  but  the  falsity  was  discovered 
before  the  adversary  party  acted  thereon.1  But  a  slight  change  in 
financial  condition  need  not  be  communicated,7  nor  need  change  be 
communicated  where  it  is  not  known  that  the  adversary  party 
relied  on  the  original  statement.1 

§  392.  Effect  of  the  doctrine  of  implied  warranties— Personalty. 
The  rule  that  disclosure  is  not  necessary  except  in  special  cases  is 
modified  greatly  in  its  practical  operation  by  the  doctrine  of  im- 
plied warranties.  In  contracts  of  sale  the  vendor  is,  in  the  absence 
of  express  agreement  to  the  contrary,  assumed  to  warrant  by  im- 


14  Barrett  v.  Lewiston,  Brunswick  & 
Bath  Street  Ry.  Co.,  110  Me.  24,  85  Atl. 
306. 

1  England.  Traill  v.  Baring,  4  De  G. 
J.  &  S.  318. 

United  States.  Piedmont  &  Arling- 
ton Life  Ins.  Co.  v.  Ewing,  92  U.  S. 
377,  23  L.  ed.  610;  Loewer  v.  Harris, 
57    Fed.  368. 

Indiana.  Guilford  School  Township 
v.  Roberto,  28  Ind.  App.  355,  62  N. 
E.  711. 

Iowa.  Noble  v.  Renner,  177  la.  509, 
159  N.  W.  214.  • 

Michigan.  Mooney  v.  Davis,  76  Mich. 
188,  13  Am.  St.  Rep.  425,  42  N.  W.  802. 

2  Loewer  v.  Harris,  57  Fed.  368; 
Mooney  v.  Davis,  75  Mich.  188,  13  Am. 
St.   Rep.    425,   42   N.  W.   802. 


3Dant  v.  Head,  90  Ky.  255,  29  Am. 
St.  Rep.  369,  13  S.  W.  1073. 

4  Thompson  v.  Travelers'  Ins.  Co.,  13 
N.  D.  444,  101  N.  W.  900. 

5  Noble  v.  Renner,  177  la.  509,  159 
N.  W.   214. 

•  Loewer  v.  Harris,  67  Fed.  368; 
Mooney  v.  Davis,  75  Mich.  188,  13  Am. 
St.  Rep.  425,  42  N.  W.  802;  Porter  v. 
Beattie,  88  Wis.  22,  59  N.  W.  499. 

TBurchinell  v.  Hirsh,  5  Colo.  App. 
500,  39  Pac.  352. 

I  Cortland  Mfg.  Co.  v.  Piatt,  83  Mich. 
419,  47  N.  W.  330.  (The  original  state- 
ment was  made  to  a  commercial 
agency,  and  the  party  making  it  did 
not  know  that  the  adversary  relied 
thereon.) 
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plication  the  existence  of  the  thing  sold,1  and  his  title  thereto  if 
the  property  is  in  his  possession.2 


1  Meyer  v.  Richards,  163  U.  S.  385, 
41  L.  ed.  199;  Marshall  v.  Peck,  31 
Ky.  (1  Dana)  609;  J.  G.  Shaw  Blank 
Book  Co.  v.  Maybell,  86  Minn.  241, 
90  N.  W.  392;  Flandrow  v.  Hammond, 
148  N.  Y.  129,  42  N.  E.  511;  Wait  v. 
Williams,  107  S.  Car.  32,  91  S.  E.  969. 

As  in  a  sale  of  book  accounts  there 
is  an  implied  warranty  that  they  are 
unpaid,  valid  and  subsisting.  J.  G. 
Shaw  Blank  Book  Co.  v.  Maybell,  86 
Minn.  241,  90  N.  W.  392. 

In  a  sale  of  an  interest  obtained  by 
attaching  a  judgment,  that  a  lien  has 
been  obtained  thereon.  Flandrow  v. 
Hammond,  148  N.  Y.  129,  42  N.  E.  511. 

In  a  sale  of  commercial  paper,  that 
it  is  genuine.  Brown  v.  Ames,  59 
Minn.  476,  61  N.  W.  448. 

In  a  sale  of  bonds,  that  they  are 
valid  existing  obligations.  Meyer  v. 
Richards,  163  U.  S.  385,  41  L.  ed.  199. 

In  case  of  a  sale  of  a  note  and  mort- 
gage without  recourse,  the  note  and 
mortgage  are  valid  and  in  force;  and 
the  mortgage  is  an  encumbrance 
on  the  property  described  therein. 
Wait  v.  Williams,  107  S.  Car.  32,  91 
S.  E.  969. 

Contra,  Richardson  v.  Marshall 
County,  100  Tenn.  346,  45  S.  W.  440 
(where  the  implied  warranty  was  held 
to  cover  genuineness,  but  not  authority 
in  the  county  to  issue  the  bonds); 
Ruohs  v.  Bank,  94  Tenn.  57,  28  S.  W. 
303. 

For  the  general  subject  of  warrant- 
ies in  the  law  of  sales,  see  Implied 
Warranties  in  Sales,  by  Emlin  Mc- 
Clain,  7  Harvard  Law  Review  213; 
Warranties  and  Similar  Agreements, 
by  Edward  F.  McClennen,  11  Harvard 
Law  Review  315;  What  Constitutes  an 
Express  Warranty  in  the  Law  of  Sales, 
by  Samuel  Williston,  21  Harvard  Law 
Review  555;  Representation  and  War- 
ranty in  Sales,  Heilbut  v.  Buckleton, 


by  Samuel  Williston,  27  Harvard  Law 
Review  1;  Conditions  and  Warranties 
in  the  Sale  of  Goods,  by  Francis  M. 
Burdick,  1  Columbia  Law  Review  71; 
The  Law  of  Sales  in  the  United  States, 
by  Richard  Brown,  8  Columbia  Law 
Review  82;  Warranty  in  the  English 
Law  of  Sale,  by  Richard  Brown,  15 
Juridical  Review  50,  16  Juridical  Re- 
view 406;  Studies  in  the  Law  of  Sale, 
by  A.  Hindenburg,  16  Juridical  Re- 
view 30;  Representation  of  Warranty, 
by  J.  Campbell  Lorimer,  26  Juridical 
Review  97;  Law  of  Sales — Warranty 
and  Fraud,  2  American  Law  Review 
636;  Implied  Warranties  on  Sales,  by 
Thomas  W.  Peirce,  15  American  Law 
Review  656;  Implied  Warranty  of  Fit- 
ness of  a  Chattel-,  by  Charles  A.  Buck- 
nam,  17  American  Law  Review  423; 
Warranties  and  Conditions  in  Sales, 
by  Charles  M.  Barnes,  20  American 
Law  Review  649;  Express  Warranties 
in  Sales  of  Personal  Property  in  the 
United  States  and  Canada,  by  Arthur 
Biddle,  22  American  Law  Register 
(N.S.)  553;  Warranties  Implied  in  Sales 
of  Personal  Property  in  the  United 
States  and  Canada,  by  Arthur  Biddle, 
22  American  Law  Register  (N.S.)  85, 
153,   225. 

2  England.  Medina  v.  Stoughton,  1 
Salk.  210. 

Alabama.  Corry  v.  Sytoia  y  Cia, 
192  Ala.  550,  68  So.  891. 

California.  Kriess  v.  Faron,  118  Cal. 
142,  50  Pac.  388. 

Georgia.  Vance  v.  McBurnett,  94 
Ga.  251,  21  S.  E.  520. 

Illinois.  Morris  v.  Thompson,  85  111. 
16. 

Kentucky.  Payne  v.  Rodden,  7  Ky. 
(4  Bibb.)  304,  7  Am.  Dec.  739. 

Massachusetts.  Brown  v.  Pierce,  97 
Mass.  46,  93  Am.  Dec.  57. 

Michigan.  Croly  v.  Pollard,  71  Mich. 
612,  39  N.  W.  853. 
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If  food  id  sold  for  consumption,  there  is  an  implied  warranty 
that  it  is  fit  for  food,3  although  it  is  to  pass  through  the  hands  of 
a  middleman/  at  least  if  the  seller  selects  the  articles  of  food  which 
he  sells.9  If  oats  are  sold  to  one  who  intends  to  feed  them  to  his 
horses,  there  is  an  implied  warranty  that  they  are  reasonably  fit 
for  such  purpose.*  If  food  is  sold  at  wholesale  for  purposes  of 
resale;  there  is  no  implied  warranty  that  it  is  reasonably  fit  for 
food.7  Thus  no  implied  warranty  exists  where  animals  or  other 
kinds  of  food  are  sold  to  a  butcher,g  or  to  a  retailer,9  or  to  a  job- 
ber.10 If  the  quality  of  food  is  regulated  by  statute,  there  is  an 
implied  warranty  that  the  food  conforms  to  the  statutory  require- 


Oklahoma.  Clevenger  v.  Lewis,  20 
Okla.  837,  16  L.  R.  A.  (N!S.)  410,  95 
Pac.  230. 

Tennessee.  Richardson  v.  Marshall 
County,  100  Tenn.  346,  45  S.  W.  440. 

West  Virginia.  Jarrett  v.  Goodnow, 
39  W.  Va.  602,  20  S.  E.  575;  Cogar  v. 
Lumber  Co.,  46  W.  Va.  256,  33  S.  E. 
219. 

3  Arkansas.  Nelson  v.  Armour  Pack- 
ing Co.,  76  Ark.  352,  90  S.  W.  288. 

Illinois.  Wiedeman  v.  Keller,  171  111. 
93,  49  N.  E.  210  [reversing  58  111.  App. 
382]. 

Kansas.  Parks  v.  C.  C.  Yost  Pie  Co., 
93  Kan.  334,  L.  R.  A.  1915C,  179,  144 
Pac.  202. 

New  York.  Race  v.  Krum,  222  N.  Y. 
410,  L.  R.  A  1918F,  1172,  118  N.  E. 
853. 

Pennsylvania.  Catani  v.  Swift,  261 
Pa.  St.  52,  L.  R.  A.  1917'B,  1272,  95»  Atl. 
931. 

Utah.  Walters  v.  United  Grocery 
Co.,  —  Utah  — ,  L.  R.  A.  1918E,  519, 
172  Pac.  473. 

There  is  an  implied  warranty  of  the 
fitness  of  salad,  sold  to  a  consumer  for 
immediate  use.  Walters  v.  United 
Grocery*  Co.,  —  Utah  — ,  L.  R.  A  1918E, 
519,  172  Pac.  473. 

There  is  an  implied  warranty  of  the 
fitness  of  ice  cream  sold  by  a  druggist 
to  a  consumer.  Race  v.  Krum,  222  N. 
Y.  410,  L.  R.  A.  1918P,  1172,  118  N.  E. 
853. 


4  Catani  v.  Swift,  251  Pa.  St.  52,  L. 
R.  A  1917B,  1272,  95  Atl.  931. 

5  Gearing  v.  Berkson,  223  Mass.  257, 
L.  R.  A.  1916D,  1006,   111  N.  E.  785. 

Contra,  if  the  goods  are  selected 
by  the  purchaser.  Farreli  v.  Manhat- 
tan Market  Co.,  198  Mass.  271,  126 
Am.  St.  Rep.  436,  15  L.  R.  A.  (N.S.) 
884,  84  N.  E.  481. 

•  Coyle  v.  Baum,  3  Okla.  695,  41  Pac. 
389. 

Contra,  Lukens  v.  Freiund,  2T  Kan. 
664,  41  Am.  Rep.  429. 

7  Illinois.  Wiedeman  v.  Keller,  171 
111.  93,  49  N.  E.  210  [reversing  58 
111.  App.  382]. 

Kentucky.  Jones  v.  Murray,  19  Ky. 
(3  T.  B.  Mon.)  83. 

Massachusetts.  Howard  v.  Emer- 
son, 110  Mass.  320,   14  Am.  Rep.  608. 

Michigan,  Baker  v.  Kamantowsky, 
188  Mich.  569,  155  N.  W.  430. 

Minnesota.  Hanson  v.  Hartse,  70 
Minn.  282,  68  Am.  St.  Rep.  527,  73  N. 
W.  163. 

Oregon.  Swank  v.  Battaglia,  84  Or. 
159,  L.  R.  A.  1917F,  469,  164  Pac 
705. 

Tennessee.  Good  v.  Johnson,  53 
Tenn.   (6  Heisk.)   340. 

8  Warren  v.  Buck,  71  Vt-  44,  76  Am. 
St.  Rep.  754,  42  Atl.  979. 

9  Swank  v.  Battaglia,  84  Or.  159,  L. 
R.  A.  1917F,  469,  164  Pac.  705. 

10  Wiedeman  v.  Keller,  171  111.  93,  49 
N.  E.  210  [reversing  58  111.  App.  382]. 
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merits.11  If  drugs  are  sold  for  consumption,  there  is  an  implied 
warranty  that  they  are  reasonably  fit  for  the  use  for  which  such 
drugs  are  adapted.12 

Under  a  statute  which  provides:  "Where  the  buyer,  expressly 
or  by  implication,  makes  known  to  the  seller  the  particular  pur- 
pose for  which  the  goods  are  required,  and  it  appears  that  the 
buyer  relies  on  the  seller's  skill  or  judgment  •  •  •  there  is  an 
implied  warranty  that  the  goods  shall  be  reasonably  fit  for  such 
purpose/  *  one  who  sells  unwholesome  provisions  is  liable  to  one 
who  is  injured  by  eating  them,  although  the  seller  does  not  know 
that  such  provisions  are  unwholesome,  and  although  he  is  not  neg- 
ligent.18 

If  a  manufacturer  sells  goods  of  his  own  make  for  a  specific 
purpose  there  is  an  implied  warranty  that  they  are  reasonably  fit 
for  such  purpose.14  An  analogous  rule  has  been  applied  where 
water  is  sold  for  a  specified  purpose,11  such  as  mining.11    This  rule 


tt  Whitcomb  v.  Boston  Dairy  Co.,  218 
Mass.  24,  105  N.  E.  554. 

12  Jones  v.  George,  56  Tex.  149,  42 
Am.  Rep.  689,  8.  c.  61  Tex.  345,  48 
Am.  Rep.  280. 

6  Gearing  v.  Berkson,  223  Mass.  257, 
L.  R.  A.  1916D,  1006,  111  N.  E.  785. 

14  United  States.  Kellogg  Bridge 
Co.  v.  Hamilton,  110  U.  S.  108,  28  L. 
ed.  86. 

Alabama.  Kennebrew  v.  Machine 
Co.,  106  Ala.  377,  17  So.  545. 

Arkansas.  Weaver-Dowdy  Co.  v. 
Fritz,    110   Ark.  90,   160   S.   W.    1085. 

Iowa.  Alpha-Checkrowen  Co.  v. 
Bradley,  105  la.  537,  75  N.  W.  369. 

Kentucky.  Clarke  v.  Machine  Co. 
(Ky.),  42  S.  W.  844. 

Louisiana.  Fee  v.  Sentell,  52  La. 
Ann.  1957,  28  So.  279. 

Maine.  Downing  v.  Dearborn,  77 
Me.  457,  1  Atl.  407. 

Michigan.  West  Michigan  Furniture 
Co.  v.  Glue  Co.,  127  Mich.  651,  87  N. 
W.  92;  Steering  Wheel  Co.  v.  Fee  Elec- 
tric Car  Co.,  174  Mich.  512,  140  N.  W. 
1016. 

Minnesota.  Breen  v.  Moran,  51 
Minn.  525,  53  N.  W.  755. 


Nebraska.  Toledo  Computing  Scale 
Co.  v.  Fredericksen,  95  Neb.  689,  146 
N.  W.  957;  Oxygenator  Co.  v.  John- 
son, 99  Neb.  641,  157  N.  W.  339. 

New  York.  Carleton  v.  Lombard, 
149  N.  Y.  137,  43  N.  E.  422. 

Ohio.  Rodgers  v.  Niles,  11  O.  S.  48, 
78  Am.  Dec.  290. 

Oklahoma.  Standard  Sewing  Ma- 
chine Co.  v.  New  State  Shirt  A  Over- 
all Mfg.  Co.,  42  Okla.  554,  141  Pac. 
1111. 

Pennsylvania.  Jones  &  Laughlin 
Steel  Co.  v.  Wood,  249  Pa.  St.  423,  94 
Atl.  1067. 

Tennessee.  Tennessee  River  Com- 
press Co.  v.  Leeds,  97  Tenn.  574,  37  S. 
W.  389;  Reedy  v.  Weakley  (Tenn.  Ch. 
App.),  39  S.  W.  739;  Fuller- Warren 
Co.  v.  Shurts,  95  Wis.  606,  70  N.  W. 
683. 

II  Gold  Ridge  Mining  Co.  v.  Tall- 
madge,  44  Or.  34,  102  Am.  St.  Rep. 
602>74  Pac  325. 

16  Gold  Ridge  Mining  Co.  v.  Tall- 
madge,  44  Or.  34,  102  Am,  St.  Rep. 
602,  74  Pac.  325. 
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does  not  apply  where  the  manufacturer  makes  or  sells  an  article 
to  correspond  to  specifications  selected  by  the  vendee ;  or  a  definite 
article  selected  by  the  vendee ; n  or  if  the  vendee  actually  knows 
of  the  existence  of  the  defects.11 

A  sale  by  sample,11  or  by  description,20  implies  a  warranty  that 
the  goods  sold  correspond  to  the  sample  or  to  the  description,  but 
nothing  more.  It  does  not  imply  a  warranty  that  the  goods  are  fit 
for  any  particular  purpose.21     A  sale  of  "common  hard  brick" 


17  United  States.  Grand  Avenue 
Hotel  Co.  v.  Wharton,  79  Fed.  43,  24 
C.  C.  A.  441. 

California.  Bancroft  v.  Tool  Co., 
120  Cal.  228,  52  Pac.  496  [reversing  47 
Pac.   684]. 

Minnesota.  Cosgrove  v.  Bennett,  32 
Minn.  371,  20  N.  W.  359;  Wheaton 
Roller  Mill  Co.  v.  Mfg.  Co.,  66  Minn. 
156,  68  N.  W.  854. 

Pennsylvania.  Jarecki  Mfg.  Co.  ▼. 
Kerr,  165  Pa.  St.  529,  44  Am.  St.  Rep. 
674,   30   Atl.    1019. 

Rhode  Island.  Beggs  v.  James  Han- 
ley  Brewing  Co.,  27  R.  I.  385,  114  Am. 
St.  Rep.  44,  62  Atl.  373. 

Wisconsin.  Milwaukee  Boiler  Co.  v. 
Duncan,  87  Wis.  120,  41  Am.  St.  Rep. 
33,  58  N.  W.  232;  J.  Thompson  Mfg. 
Co.  v.  Gunderson,  106  Wis.  449,  49  L. 
R.  A.  859,  82  N.  W.  299. 

A  vendor  of  food  for  cattle  does  not 
warrant  that  they  will  increase  in 
weight.  Union  Oil  Mill  Co.  v.  Ken- 
nedy, 105  La.  738,  30  So.  111. 

A  vendor  of  a  particular  brand  of 
seed  does  not  impliedly  warrant  that 
it  is  reasonably  fit  for  the  purpose  in- 
tended by  the  vendee.  Gardner  v. 
Winter,  117  Ky.  382,  63  L.  R.  A.  647, 
78  S.  W.  143. 

II  Lunaf ord  v.  Malsby,  101  Ga.  39,  28 
S.  E.  496. 

II  Delaware.  Love  v.  Mfg.  Co.,  3 
Penn.  (Del.)   152,  50  Atl.  536. 

Iowa.  Myer  v.  Wheeler,  65  la.  390, 
21  N.  W.  692. 

Massachusetts.  Gascoigne  v.  Cary 
Brick  Co.,  217  Mass.  302,  104  N.  E. 
734. 


Minnesota.  Leitch  v.  Mfg.  Co.,  64 
Minn.  434,  67  N.  W.  352. 

North  Carolina.  E.  F.  Main  Co.  v. 
Field,  144  N.  Car.  307,  119  Am.  St. 
Rep.  956,  11  L.  R.  A.  (NJS.)  245,  56 
S.  E.  943. 

Ohio.  Dayton  v.  Hooglund,  39  O.  & 
671. 

South  Carolina.  Greenwood  Cotton 
Mill  v.  Tolbert,  105  S.  Car.  273,  89  S. 
E.  653. 

Virginia.  Jacot  v.  Grossman  Seed  & 
Supply  Co.,  115  Va.  90,  78  S.  E.  646. 

20  Illinois.  Morris  v.  Wibaux,  159 
111.  627,  43  N.  E.  837;  Peoria  Grape 
Sugar  Co.  v.  Turney,  175  111.  631,  51 
N.  E.  587  [affirming  70  111.  App.  5891. 

Massachusetts.  Gossler  v.  Sugar  Re- 
finery, 103  Mass.  331. 

Michigan.  Kronman  v.  Gardella,  190 
Mich.  645,  157  N.  W.  377. 

Nebraska.  Patrick  v.  Norfolk  Lum- 
ber Co.,  81   Neb.  267,   115  N.  W.  780. 

New  Hampshire.  Gregg  v.  Belting 
Co.,  69  N.  H.  247,  46  Atl.  26. 

New  Jersey.  Ivans  v.  Laury,  67  N. 
J.  L.  153,  50  Atl.  355. 

North  bakota.  Northwestern  Cord- 
age Co.  v.  Rice,  5  N.  D.  432,  57  Am. 
St.  Rep.  563,  67  N.  W.  298. 

For  an  explanation  of  an  apparently 
contra  case  as  decided  on  a  question 
of  pleading,  see  Chandelor  v.  Lopus, 
R.  C.  McMurtrie,  1  Harvard  Law  Re- 
view 191. 

21  Baer  Grocer  Co.  v.  Barber  Milling 
Co.,  223  Fed.  969;  Burnett  v.  Hensley, 
118  la.  576,  92  N.  W.  678. 
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warrants  that  they  are  up  to  the  usual  standard  of  such  brick,  but 
not  that  they  are  suitable  for  the  use  to  which  vendor  knows  they 
are  to  be  put.22 

If  goods  are  sold  without  a  chance  for  inspection  there  is  at 
least  an  implied  warranty  that  they  are  merchantable.23  Where 
there  is  a  chance  for  the  vendee  to  examine  the  goods  sold,  there 
is,  at  least,  an  implied  warranty  that  there  are  no  latent  defects 
known  to  the  vendor  and  not  disclosed  to  the  vendee.24  Since 
vendor  knows  such  facts,  such  non-disclosure  is  in  many  states  held 
to  amount  to  fraud.29  Thus  where  animals  are  sold,  apparently 
sound,  but  really  diseased,  and  vendor  knows  thereof,  such  sales 
are  voidable.28  In  some  of  the  cases  cited  on  this  point,  false  state- 
ments were  made  intentionally;  as  where  vendor  said  that  an  ani- 
mal was  "sound  as  far  as  he  knew,"  when  he  knew  of  a  latent 
defect,27  or  there  has  been  a  partial  and  misleading  disclosure.21 
Thus  a  sale  of  an  impotent  animal  for  breeding  purposes  was  held 
fraud,29  unless  such  animal  is  sold  by  one  who  does  not  raise  or 
import  such  animals  for  breeding  purposes.20    A  sale  of  a  blind 


O  Day  v.  Mapes-Reeve  Construction 
Co.,  174  Mass.  412,  54  N.  E.  878. 

»  California.  Blackwood  v.  Packing 
Co.,  76  Cal.  212,  9  Am.  St.  Rep.  199, 
18  Pac  248. 

Iowa.  Davis  v.  Sweeney,  75  la.  45, 
39  N.  W.  174. 

Massachusetts,  Murchie  v.  Cornell, 
155  Mass.  60,  31  Am.  St.  Rep.  526,  14 
L.  R.  A.  492,  29  N.  E.  207. 

Mississippi.  D.  Rosenbaum's  Sons 
y.  Davis  &  Andrews  Co.,  Ill  Miss.  278, 
71  So.  388. 

South  Dakota.  Standard  Rope  & 
Twine  Co.  v.  Olmen,  13  S.  D.  296,  83 
N.  W.  271. 

24  Wisconsin,  etc.,  Co.  v.  Refrigerator 
Co.,  60  Minn.  401,  51  Am.  St.  Rep.  539, 
62  N.  W.  550;  Greeenwood  Cotton  Mill 
v.  Tolbert,  105  S.  Car.  273,  89  8.  E. 
653;  McGavock  v.  Wark,  3  Tenn. 
(Cooke)   403. 

a  Arkansas.  Merritt  v.  Robinson,  35 
Ark.  483. 

Kentucky.  Reading  v.  Price,  26  Ky. 
(3  J.  J.  Mar.)  61,  19  Am.  Dec.  162. 

Maine.  Downing  v.  Dearborn,  77  Me. 
457,  1  Atl.  407. 


Missouri  Grigsby  v.  Stapleton,  94 
Mo.  423,  7  S.  W.  421. 

Vermont.  Maynard  v.  Maynard,  49 
Vt.  297. 

2t  Johnson  v.  Wallover,  15  Minn.  472, 
18  Minn.  288;  McAdams  v.  Cotes,  24 
Mo.  223.  (Sale  of  a  filly  that  has  lost 
her  teeth.)  Barron  v.  Alexander,  27 
Mo.  530;  Salmonson  v.  Horswill,  39  S. 
D.  402, 164  N.  W.  973;  Paddock  v.  Stro- 
bridge,  29  Vt.  470. 

The  same  rule  applied  to  the  lease 
of  an  unsound  slave.  Reading  v.  Price, 
26  Ky.  (3  J.  J.  Mar.)  61,  19  Am.  Dec. 
162. 

Contra,  that  such  sale  is  not  fraud 
unless  the  vendor  intended  to  deceive. 
Hanson  v.  Edgerly,  29  N.  H.  343. 

HLunn  v.  Shermer,  93  N.  Car.  164. 

» Paddock  v.  Strobridge,  29  Vt.  470. 

29  Maynard  v.  Maynard,  49  Vt.  297. 
(The  vendor  was  held  liable  for  loss  of 
milk  because  the  cows  were  not  with 
calf.)  Compare  cases  cited  post,  this 
section,  note  40.  • 

<0  Thompson  v.  Miser,  82  O.  S.  289, 
92  N.  E.  420 
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horse,  vendor  knowing  such  fact,  was  held  to  amount  to  fraud.91 
So  where  vendor  knows  that  his  animals  are  suffering  from  a  con- 
tagious disease  it  has  been  held  fraud  for  him  to  sell  them  to  a 
vendee  ignorant  thereof;  and  vendor  has  been  held  liable  for  loss 
of  vendee's  other  stock.12  Under  a  statute  which  makes  it  a  crim- 
inal offense  to  sell  or  dispose  of  "any  animal  infected  or  known  to 
have  been  exposed  to  infection  within  one  year  after  such  ex- 
posure," the  sale  of  infected  animals  is  made  a  crime,  irrespective 
of  the  knowledge  of  the  vendor ;  and  the  vendor  can  not  recover  on 
a  note  given  for  the  purchase  price  of  such  animals,  even  if  he  did 
not  know  of  the  fact  that  they  were  infected.18  If  A  sells  to  B 
cattle  which  are  infected  with  Texas  fever  ticks,  there  is  said  to  be 
no  implied  warranty  and  A  is  not  liable  therefor  unless  he  knew 
such  fact  and  failed  to  disclose  it.34 

It  is  said  to  amount  to  fraud  if  one  who  sells  the  note  of  another 
does  not  disclose  the  known  insolvency  of  such  other."  In  some 
jurisdictions  it  is  held  that  one  who  sells  personalty  without  an  ex- 
press warranty  or  representation  of  value  warrants  the  article 
which  is  sold  to  be  of  value  for  the  purpose  to  which  it  is  ordina- 
rily applied.88  A  contract  of  sale  to  one  by  whom  the  goods  are  to 
be  resold  contains  an  implied  warranty  that  they  are  salable.31  This 
classification  of  implied  warranties,  while  not  exhaustive,  furnishes 
examples  of  the  more  common  types. 

In  other  cases  there  is  no  implied  warranty.  The  vendee  must 
judge  for  himself  or  exact  an  express  warranty.88    Under  a  statute 


31  Dowling  v.  Lawrence,  58  Wis.  282, 
16  N.  W.  552. 

t2  Skinn  v.  Reuter,  135  Mich.  57,  106 
Am.  St.  Rep.  384,  63  L.  R.  A.  743,  97 
N.  W.  152;  Grigsby  v.  Stapleton,  94 
Mo.  423,  7  S.  W.  421;  PuIb  v.  Horn- 
beck,  24  Okla.  288,  103  Pac.  665. 

So  by  statute  in  Georgia  providing 
for  an  implied  warranty  of  merchant- 
ability, even  if  vendor  is  ignorant  of 
the  disease.  Snowden  v.  Waterman, 
105  Ga.  384,  31  S.  E.  110;  same  case, 
100  Ga.  588,  28  S.  E.  121. 

Contra,  Ward  v.  Hobbs,  3  Q.  B.  D. 
150.  (Where  the  animals  were  sold 
in  violation  of  a  penal  statute,  but 
"with  all  faults.")  Hill  v.  Balls,  2  H. 
&  N.  299. 

33  Church  v.  Knowles,  101  Me.  264,  63 
Atl.  1042. 


34  Puis  v.  Hornbeck,  24  Okla.  288, 
103  Pac.  665. 

3IGordan  v.  Irvine,  105  Ga.  144,  31 
S.  E.  151 ;  Sebastian  May  Co,  v.  Codd, 
77  Md.  293,  26  Atl.  316;  Bridge  v. 
Batchelder,  91  Mass.  (9  AH.)  394. 
(There  were  representations  in  this 
case  that  the  note  was  good  and  was 
for  value.)  Brown  v.  Montgomery, 
20  N.  Y.  287,  75  Am.  Dec.  404.  (Sale 
of  a  post-dated  check  of  a  third  person.) 

33  Walker,  Evans  &  Cogswell  Co,  ▼. 
Ayer,  80  S.  Car.  292,  61  S.  E.  557. 

37  Ashford  v.  Shrader,  167  K.  Car.  45, 
83  S.  E.  29. 

33  Alabama.  Moore  v.  Paving  Co., 
118  Ala.  563,  23  So.  798. 

Illinois.  Telluride  Power  Transmis- 
sion Co.  v.  Crane  Co.,  208  111.  218,  70 
N.  E.  319. 
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which  provides  that  a  contract  of  sale  implies  that  the  article  sold 
is  reasonably  suited  to  the  use  intended,  and  that  the  seller  knows 
of  no  undisclosed  latent  defects,  a  contract  to  sell  copper  wire  of  a 
certain  diameter  and  of  a  certain  degree  of  conductivity,  which  it 
is  known  will  be  used  to  transmit  electricity,  does  not  imply  a  war- 
ranty that  it  will  accomplish  what  the  purchaser  intends,  but  it 
does  imply  that  it  is  properly  constructed  wire  of  the  diameter  and 
weight  provided  for  in  the  contract  and  reasonably  suited  for  the 
use  to  which  wire  of  such  size  is  to  be  put.39  So  if  an  animal  is 
sold  for  breeding  purposes,  there  is  no  implied  warranty  that  it  is 
fit  for  such  purpose.40 

Even  where  an  implied  warranty  would  usually  exist,  an  express 
warranty  excludes  an  implied  warranty.41 

If  the  contract  of  sale  contains  a  provision  for  testing  the  qual- 
ity of  the  goods  in  a  specified  manner,  such  a  provision  is  said  to 
exclude  an  implied  warranty.42  A  contract  by  a  dealer  to  sell 
cement  subject  to  certain  specified  tests,  does  not  imply  a  warranty 
that  the  cement  will  be  fit  for  the  use  to  which  it  is  to  be  put.43 

A  provision  for  replacing  defective  articles  or  parts  does  not 
exclude  an  implied  warranty.44 

In  most  jurisdictions  there  is  no  implied  warranty  of  a  second- 
hand article.41  A  sale  by  a  manufacturer  of  a  new  part  for  a  sec- 
ond-hand article  which  was  manufactured  originally  by  such  manu- 


Indiana.  Court  v.  Snyder,  2  Ind. 
App.  440,  50  Am.  St.  Rep.  247,  28  N. 
E.  718. 

Kansas.  Woods  v.  Nicholas,  92  Kan. 
258,  140  Pac.  862. 

Kentucky.  Scott  v.  Renick,  40  Ky. 
(1  B.  Mon.)   63,  35  Am.  Dec.  177. 

West  Virginia.  Showalter  v.  Cham- 
bers, 77   W.  Va.  720,  88   S.   E.   1072. 

ttJohn  A.  Roebling's  Sons  Co.  v. 
Southern  Power  Co.,  142  Ga.  464,  L. 
R.  A.  1915B,  900,  83  S.  E.  138. 

40  Griffin  v.  Runnion,  74  W.  Va.  641, 
82  S.  E.  686;  McQuaid  v.  Ross,  85 
Wis.  492,  39  Am.  St.  Rep.  864,  22  L. 
R.  A.  187,  55  N.  W.  705. 

41  Malsby  v.  Young,  104  Ga.  205,  30 
8.  E.  854;  Reeves  v.  Byers,  155  Ind. 
535,  58  N.  E.  713. 

Under  a  contract  for  publishing  a 
biography  which,  by  its  express  pro- 


visions, excludes  all  guaranties  not 
therein  expressed,  there  is  no  implied 
warranty  as  to  the  character  of  the 
other  biographies  to  be  printed  in  such 
book,  or  of  the  typography.  American 
Historical  Society  v.  Storer,  —  Mass. 
— ,  122  N.  E.  392. 

42  International    Filter    Co.    v.    Cox 
Bottling   Co.,   89   Kan.   645,    132   Pac. 
180;  Sheaf e  v.  Zastrow,  30  S.  D.  159 
138   N.   W.    16;   Hurley-Mason   Co.   v 
Stebbins,    79    Wash.    366,    L.    R.    A. 
1915B,  1131,  140  Pac.  381. 

43  HurleyrMason  Co.  v.  Stebbins,  79 
Wash.  366,  L.  R.  A.  1915B,  1131,  140 
Pac.  381. 

44  Main  v.  Dearing,  73  Ark.  470,  84 
S.  W.  640;  Timken  Carriage  Co.  v. 
Smith,  123  la.  554,  99  N.  W.  183. 

41  Alabama.  Johnson  v.  Carden,  187 
Ala.  142,  65  So.  813. 
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facturer,  does  not  imply  a  warranty  that  such  second-hand  article 
will  render  satisfactory  service  after  such  new  part  is  installed.4* 
In  some  jurisdictions,  however,  it  has  been  held  that  one  who  sells 
a  second-hand  article,  knowing  the  use  to  which  it  is  to  be  put, 
impliedly  warrants  that  the  article  is  reasonably  adapted  for  such 
purpose.47  It  is  said  that  the  vendor  of  a  second-hand  hearse  im- 
pliedly warrants  that  it  is  capable  of  being  used,  even  if  he  ex- 
pressly  refuses  to  warrant  its  condition  and  advises  the  purchaser 
to  inspect  it.48  If  the  seller  of  a  second-hand  machine  agrees  to 
overhaul  it  and  put  it  in  first-class  shape,  such  contract  implies  a 
warranty  that  the  machine  is  understood  to  be  reasonably  certain, 
when  properly  handled,  to  do  the  work  intended  and  to  be  free 
from  structural  defects.40 

Where  warranties  are  implied  the  vendor  if  ignorant  of  the  de- 
fect warranted  against  is  liable  as  on  breach  of  contract ;  while  if 
he  knows  of  the  defect  when  he  makes  the  sale,  he  is  also  liable  as 

■ 

for  fraud.80  The  application  of  this  doctrine,  therefore,  limits  the 
right  of  the  vendor  to  refrain  from  disclosing  defects  known  to 
him;  though,  as  has  been  said,  the  doctrine  applies  even  if  the 
vendor  acted  in  good  faith.81 

§393.  Implied  warranties— Realty.  It  is  an  implied  term  of 
an  executory  contract  for  the  sale  of  realty  that  the  title  is  good.1 


Arkansas.  Yellow  Jacket  Mining 
Co.  v.  Tegarden,  104  Ark.  573,  149 
S.  W.  518. 

Massachusetts.  Morley  v.  Consoli- 
dated Mfg.  Co.,  196  Mass.  257,  81  N. 
E.  993. 

Vermont.  Stevens  v.  Smith,  21  Vt. 
90. 

Washington.  Fairbanks  Steam 
Shovel  Co.  v.  Holt,  79  Wash.  361,  L. 
R.  A.  1915B,  477,  140  Pac.  394. 
(Obiter,  as  there  was  an  express  war- 
ranty.) 

UPerine  Machinery  Co.  v.  Buck,  90 
Wash.  344,  156  Pac.  20. 

47  Latham  v.  Shipley,  86  la.  543,  53 
N.  W.  342;  Hall  Furniture  Co.  v.  Crane 
Breed  Mfg.  Co.,  169  N.  Car.  41,  L.  R. 
A.  1915E,  428,  85  S.  E.  35. 

41  Hall  Furniture  Co.  v.  Crane  Breed 
Mfg.  Co.,  169  N.  Car.  41,  L.  R.  A. 
1915E,  428,  80  S.  E.  35. 


41  Fairbanks  Steam  Shovel  Co.  v. 
Holt,  79  Wash.  361,  L.  R.  A.  1915B, 
477,  140  Pac.  394. 

•vMerritt  v.  Robinson,  35  Ark.  483. 

II  Thus  in  speaking  of  non-disclosure 
the  court  said:  "This  negative  de- 
ceit has  been  more  commonly  reached 
in  the  English  court  by  engrafting  suc- 
cessive exceptions  to  the  general  rule 
of  warranty  by  way  of  implied  war- 
ranties." Paddock  v.  Strobridge,  29 
Vt.  470. 

1  England.  Hughes  v.  Parker,  8  M. 
&  W.  244;  In  re  Haedicke,  etc,  Lip- 
ski's  Contract  [1901],  2  ch.  666. 

Arkansas.  Vaughan  v.  Butterfield, 
85  Ark.  289,  122  Am.  St.  Rep.  31,  107 
S.  W.  993. 

Georgia.  Cowdery  v.  Greenlee,  126 
Ga.  786,  8  L.  R.  A.  (N.S.)  137,  55  S. 
E.  918. 

Illinois     Bolton  v.   Huling,    195   111. 
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This  requires  a  marketable  title  and  not  an  absolutely   perfect 
title.2 

This  implied  term  does  not  survive  conveyance.  If  there  is  a 
covenant  of  warranty  it  merges  such  implied  term ; 8  and  if  there  is 
no  such  covenant  in  the  deed,  the  acceptance  of  such  deed  waives 
such  implied  term.4  The  general  rule  is  that  there  is  no  implied 
warranty  as  to  the  title  of  realty  after  an  executed  conveyance 
thereof.1 


334,  03  N.  E.  140;  Smith  v.  Hunter, 
241  111.  514,  132  Am.  St.  Rep.  231,  89 
N.  E.  080. 

Kentucky.  Williams  v.  Potts,  24  Ky. 
(I  J.  J.  Mar.)   590. 

Louisiana.  Carter  v.  Improvement 
Association,    108  La.   143,  32   So.  473. 

Massachusetts.  Smith  v.  Greene,  197 
Mass.  10,  83  N.  E.  9. 

Michigan.  Walker  v.  Gillman,  127 
Mich.  209,  80  N.  W.  830;  Weaver  v. 
Richards,  144  Mich.  395,  0  L.  R.  A. 
(N.S.)   855,  108  N.  W.  382. 

Minnesota.  Howe  v.  Coates,  97 
Minn.  385,  4  L.  R.  A.  (N.S.)  1170,  107 
N.  W.   397. 

Nebraska.  Justice  v.  Button,  89 
Neb.  307,  38  L.  R.  A.  (N.S.)  1,  131 
N.  W.  730;  Adler  v.  Kohn,  90  Neb.  340, 
147  N.  W.  1131. 

New  Jersey.  Richards  v.  Knight,  04 
N.  J.  Eq.  196,  53  Atl.  452;  Barger  v. 
Gerry,  04  N.  J.  Eq.  203,  53  Atl.  483; 
Lamprey  v.  Whitehead,  04  N.  J.  Eq. 
408,  54  Atl.  803;  Meyer  v.  Madreperla, 
08  N.  J.  L.  258,  90  Am.  St.  Rep.  530, 
63  Atl.  477. 

New  York.  Cerf  v.  Diener,  210  N. 
Y.  150,  104  N.  E.  120;  Acme  Realty  Co. 
▼.  Schinasi,  215  N.  Y.  495,  L.  R.  A. 
101GA,  1178,  109  N.  E.  577. 

North  Dakota.  McCulloch  v.  Bauer, 
24  N.  D.  109,  139  N.  W.  318. 

Oregon.  Burns  v.  Witter,  50  Or. 
308,  108  Pac.  129. 

Tennessee.  Buchanan  v.  Alwell,  27 
Tenn.  (8  Humph.)  510. 

Virginia.  McAllister  v.  Harman,  121 
Va.  17,  42  S.  E.  920. 


Wisconsin.  McLennan  v.  Church, 
103  Wis.  411,  158  N.  W.  73. 

2  Georgia.  Cowdery  v.  Greenlee,  120 
Ga.  780,  8  L.  R.  A.  (N.S.)  137,  55  S. 
E.  918. 

Kansas.  Van  Gundy  v.  Shewey,  90 
Kan.  253,  47  L.  R.  A.  (N.S.)  045,  133 
Pac.  720. 

Louisiana.  Revoll  v.  Stroudback, 
107  La.  295,  31  So.  005. 

Maryland.  Gump  v.  Sibley,  79  Md. 
105,  28  Atl.  977;  Sisters  of  Mercy  v. 
Benzinger,  95  Md.  084,  53  Atl.  448. 

Massachusetts.  Conley  v.  Finn,  171 
Mass.  70,  08  Am.  St.  Rep.  399,  50  N. 
E.  400;  French  v.  Folsom,  181  Mass. 
483,  03  N.  E.  938. 

Minnesota.  Hedderly  v.  Johnson,  42 
Minn.  443,  18  Am.  St.  Rep.  521,  44  N. 
W.  527;  Mathews  v.  Lightner,  85 
Minn.  333,  88  N.  W.  992;  Womack  v. 
Coleman,  89  Minn.   17,  93  N.  W.  003. 

New  Jersey.  Meyer  v.  Madreperla, 
08  N.  J.  L.  258,  90  Am.  St.  Rep.  530, 
53  Atl.  477. 

New  York.  Todd  v.  Union  Dime 
Savings  Institution,  128  N.  Y.  030,  28 
N.  E.  504;  Kullman  v.  Cox,  107  N.  Y. 
411,  53  L.  R.  A.  884,  80  N.  E.  744. 

Pennsylvania.  Westfall  v.  Wash- 
lager,  200  Pa.  St.  181,  49  Atl.  941. 

Wisconsin.  Harass  v.  Edwards,  94 
Wis.  459,  09  N.  W.  09. 

3  See  ch.  LXXVT. 

4  See  ch.  LXXVI. 

I  United  States.  Kimball  v.  West, 
82  U.  S.  (15  Wall.)   377,  21  L.  ed.  95. 

California.  Thurgood  v.  Spring,  139 
Cal.  590,  73  Pac.  450. 
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Non-disclosure  of  a  defect  in  title  not  apparent  on  the  face  of 
the  papers  shown  to  establish  title  has  been  held  to  be  fraud.1 

This  rule  does  not  apply  to  defects  of  which  the  vendee  has 
actual  or  constructive  notice.7  Buildings  which  are  usually  con- 
structed upon  a  farm  in  order  to  make  it  practicable  to  operate  it, 
may  be  assumed  by  one  who  is  entering  into  a  contract  to  purchase 
such  farm,  to  be  a  part  of  the  realty.1  The  fact  that  the  purchaser 
knows  that  the  farm  is  in  possession  of  a  tenant  does  not  put  him 


Georgia.  McDonough  v.  Martin,  88 
Ga.  675,  18  L.  R.  A.  343,  16  S.  E.  59. 

Illinois.  Niles  v.  Harmon,  80  111. 
306. 

Iowa.  Nelson  v.  Hamilton  County, 
102  la.  229,  71  N.  W.  206. 

Kentucky.  Campbell  v.  Whitting- 
ham,  28  Ky.  (5  J.  J.  Mar.)  96,  20  Am. 
Dec.  241.  (Rescission  for  fraud  will 
be  given,  however.) 

Michigan.  Thorkildsen  v.  Carpenter, 
120  Mich.  410,  79  N.  W.  636. 

New  York.  Thorp  v.  Keokuk  Coal 
Co.,  48  N.  Y.  253. 

A  different  result  was  reached,  un- 
der a  special  statute,  in  case  of  a  con- 
veyance by  a  state.  Wheeler  v.  New 
York,  190  N.  Y.  406,  123  Am.  St.  Rep. 
555,   83  N.    E.   54. 

North   Carolina.     Barden    v.   Stick- 
ney,    130   N.    Car.    62,   40    S.   E.   842;. 
Pritchard     v.     Pasquotank    &     North 
River  Steamboat  Co.,  169  N.  Car.  457, 
L.  R.  A.  1916A,  961,  86  S.  E.  171. 

North  Dakota.  Alsterberg  v.  Ben- 
nett, 14  N.  D.  596,  106  N.  W.  49. 

Oklahoma.  Brady  v.  Bank  of  Com- 
merce, 41  Okla.  473,  138  Pac.  1020. 

Tennessee.  Stipe  v.  Stipe,  39  Tenn. 
(2  Head.)  169. 

Wisconsin,  Van  Doren  v.  Fenton, 
125  Wis.  147,  103  N.  W.  228. 

For  modifications  of  this  rule  see 
Beaupland  v.  McKeen,  28  Pa.  St.  124, 
70  Am.  Dec-  115;  Hart  v.  Porter,  5 
Serg.  &  R.  (Pa.)  201,  and  Cooper  v. 
Singleton,  19  Tex.  260,  70  Am.  Dec. 
333. 

I  Bryant  v.  Boothe,  30  Ala.  311,  68 


Am.  Dec.  117.  (This  case  can  be  ex- 
plained by  the  doctrine  of  incomplete 
disclosure.    See  §  285. 

7  England.  Ellis  v.  Rogers,  29  Ch. 
D.  661. 

United  States.  .Greenleaf  v.  Cook, 
15  U.  S.   (2  Wheat.)    13,  4  L.  ed.  172. 

California.  Hitchens  v.  Nougues,  11 
Cal.  28. 

Florida.  Richardson-Kellett  Co.  v. 
Kline,  70  Fla.  23,  69  So.  203. 

Iowa.  Younie  v.  Walrod,  104  la.  475, 
73  N.  W.  1021. 

Kentucky.  Haag  v.  Dixon,  151  Ky. 
768,  152  S.  W.  930. 

Massachusetts.  Marcus  v.  Clark, 
185  Mass.  409,  70  N.  E.  433. 

Michigan.  English  v.  Yore,  119 
Mich.  444,  78  N.  W.  476. 

New  Jersey.  Savings  Institution  v. 
Jones,  37  N.  J.  Eq.  449. 

New  York.  Tompkins  v.  Hyatt,  28 
N.  Y.  347. 

Oregon.  Thompson  v.  Hawley,  14 
Or.  199. 

Pennsylvania.  Wilson's  Appeal,  109 
Pa.  St.  606,  7%  Atl.  88. 

Utah.  Leonard  v.  Woodruff,  23  Utah 
494,  65  Pac.  199,  12  Pac.  276. 

Contra,  that  the  vendee  is  not 
bound  to  accept  title  subject  to  a  dower 
interest,  even  if  he  knew  of  such  dower 
interest  when  he  signed  such  contract. 
WaHach  v.  Riverside  Bank,  206  N.  Y. 
434,  100  N.  E.  50. 

•  Pabst  v.  Ferch,  126  Minn.  58,  L. 
R.  A.  1915E,  822,  147  N.  W.  714; 
Roden  v.  Williams,  100  Neb.  46,  L.  R. 
A.  1917A,  415,  158  N.  W.  360. 
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on  inquiry  as  to  the  ownership  of  such  building.9  The  purchaser 
is  not  justified  in  assuming  that  machinery  which  can  be  removed 
easily,10  such  as  a  gasoline  engine  and  an  outfit  for  pumping,11  is  a 
part  of  the  realty. 

If  title  to  personalty  is  warranted  expressly,  in  a  transaction  by 
which  realty  and  peieonalty  are  both  conveyed,  ouch  express  war- 
ranty excludes  an  implied  warranty  as  to  the  title  to  the  realty.11 

There  is  no  implied  warranty  that  realty  ic  reasonably  suitable 
for  the  purpose  for  whisk  it  is  leased.1'  There  seems  to  be  an  im- 
plied warranty  that  the  building  is  so  constructed  as  to  conform  to 
building  regulations  as  to  strength.14 

There  is  no  implied  warranty  that  realty  leased  for  a  long  term 
is  fit  for  occupancy.11  It  has  been  held  that  a  lease  of  residence 
property  for  a  short  term  impliedly  warrants  that  it  is  reasonably 
fit  for  occupancy.11    There  is  an  implied  warranty  against  latent 


•  Pa bet  v.  Ferch,  126  Minn.  58,  L. 
R.  A.  1915E,  822,  147  N.  W.  714; 
Roden  v.  Williams,  100  ITeb.  46,  L.  R. 
A.  1917A,  415,  158  IT.  W.  360. 

ItPabst  v.  Ferch,  126  Minn.  58,  L. 
R.  A.  1915E,  822,  147  N.  W.  714. 

11  Pabfit.  v.  Ferch,  126  Minn.  58,  L. 
R.  A.  1915E,  822,  147  N.  W.  714. 

UPritchard  v.  Pasquotank  &  North 
RiTer  Steamboat  Co.,  169  N.  Car.  467, 
L.  R.  A.  I916A,  961,  86  S.  E.  171. 

"Arkansas.  Little  Rock  Ice  Co.  v. 
Consumers'  Ice  Co.,  114  Ark.  532,  170 
8.  W.  241. 

Maine.  Libbey  v.  Tolford,  48  Mc. 
316,  77  Am.  Dec.  229. 

Massachusetts.  Datton  v.  Gerrish, 
63  Mass.  (9  Cush.)  89. 

Ohio.  Shinkle,  Wilson  &  Kreis  Oo. 
t.  Birney,  88  0.  3.  328,  67  N.  E.  715. 

Oklahoma.  Horton  v.  Early,  39  Okla. 
99,  47  L.  R.  A.  (N.S.)  314,  134  Pac. 
436;  Enterprise  Seed  Co.  v.  Moore 
(Okla.),  151  Pac.  887. 

Pennsylvania.  Kelly  ▼.  Miller,  249 
Pa.  St.  314,  94  Atl.  1055. 

Washington.  Mesher  v.  Osborne,  75 
Wash.  439,  48  L.  R.  A.  (N.S.)  917,  134 
Pac.  1092. 

West  Virginia,  ail  ton  v.  Montague, 


40  W.  Va.  207,  52  Am.  St.  Rep.  872, 
33  L.  R.  A.  449,  21  S.  E.  858;  Charlow 
y.  Blankenship,  80  W.  Va.  200,  L.  R. 
A.  1917D,  1149,  92  S  E.  318. 

Contra,  Hunter  v.  Porter,  10  Ida, 
72,  77  Pac.  434. 

HCRourke  v.  Fulton  Bag  &  Cotton 
Mills,  133  La.  955,  63  So.  480. 

II  United  States.  Doyle  v.  Ry.,  147 
TJ.  S.  413,  37  L.  ed.  223. 

Colorado.  Davidson  .▼.  Fischer,  11 
Colo.  583,  7  Am.  St.  Rep.  267,  19  Pac 
662. 

Connecticat.  Gallagher  v.  Button, 
73  Conn.  172,  46  Atl.  819. 

Massachusetts.  Cowen  v.  Sunder- 
land, 145  Mass.  363,  1  Am.  St.  Rep. 
469,  14  N.  E.  117;  Walsh  v.  Schmidt, 
206  Mass.  405,  92  N.  E.  406. 

Tennessee.  Schmalzried  v.  White, 
97  Tenn.  36,  32  L.  R.  A.  782,  36  S. 
W.  393. 

« Smith  v.  Marrable,  11  M.  A  W.  5; 
Ingalls  v.  Hobbs,  156  Mass.  348,  32  Am. 
St.  Rep.  460,  16  L.  R.  A.  51,  31  N.  E. 
286. 

Contra,  Murray  v.  Albertson,  50 
N.  J.  L.  167,  7  Am.  St.  Rep.  787,  13 
Atl.  394. 
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defects,  if  known  to  the  landlord  and  not  disclosed  to  the  tendnt17 
A  landlord  is  bound  to  disclose  to  a  tenant  the  fact  that  an  electric 
light  switch  is  not  insulated  and  is  accordingly  dangerous.11  There 
is  an  implied  warranty  that  a  building  offered  for  lease  is  not 
affected  with  any  serious  contagious  disease,11  as  small  pox."  or 
scarlet  fever,21  or  diphtheria.21 


IT  Thum  v.  Rhodes,  12  Colo.  App.  245, 
55  Pac.  204;  Moore  v.  Parker,  63  Kan. 
52,  53  L.  R.  A.  778,  64  Pac.  075;  Cowen 
v.  Sunderland,  145  Maes.  363,  1  Am. 
St.  Rep.  469,  14  N.  E.  117;  Howard  ▼. 
Washington  Water  Power  Co.,  75 
Wash.  255,  52  L.  R.  A.  (N.S.)  578,  134 
Pac.  927. 

Contra,  Land  v.  Fitzgerald,  68  N. 
J.  L.  28,  52  Atl.  229. 

it  Howard    ▼.     Washington    Water 


Power  Company,  75  Waah.  255,  52  L. 
R.  A.  (N.S.)  578,  134  Pac.  927. 

1*  Cesar  v.  Karutz,  60  N.  Y.  229,  19 
Am.  Rep.  164. 

»  Minor  v.  Sharon,  112  Mass.  477,  17 
Am.  Rep.  122;  Cesar  v.  Karutz,  60  N. 
Y.  229,  19  Am.  Rep.  164. 

21  Finney  v.  Steele,  148  Ala.  197,  6  L 
R.  A.  (N.S.)  977,  41  So.  976. 

a  Cutter  v.  Hamlen,  147  Mass.  471, 
1  L.  R.  A  429,  18  N.  B.  397. 


CHAPTER   XV 

Fraud,  Misrepresentation,  Mistake  and  Non- 
Disclosure  as  to  Matter  of  Law 

§394.  Fraudulent  misrepresentation  of  domestic  law. 

S  305.  Fiduciary  relations— -Representation,  of  law. 

§396.  Representations  involving^ aw  and  fact. 

{397.  Representations  of  foreij^n  law. 

S398.  Distinction  between  foreign  law  and  domestic  law. 

{  399.  Innocent  misrepresentation  of  law. 

§400.  Mistake  of  law. 

1 401.  Mistake  of  law  involving  mistake  of  fact. 

}  402.  Mistake  of  law  causing  gratuitous  promise. 

{403.  Mistake  of  law  coupled  with  inequitable  conduct. 

{  404.  Mistake  as  to  foreign  law. 

§394.  Fraudulent  misrepresentation  of  domestic  law.  False 
statements  as  to  the  existence  or  effect  of  a  rule  of  domestic  law, 
applicable  to  and  affecting  the  rights  of  the  parties,  do  not  consti- 
tute fraud  at  law ;  nor  in  equity  in  many  jurisdictions.1  This  rule 
rests  on  two  reasons.  The  one  usually  given  is  that  every  one  is 
presumed  to  know  the  law;  but  this  proposition  is  applicable 
chiefly  to  criminal  law ;  and  as  we  shall  see  later,  does  not  always 
apply  in  civil  matters.  The  real  reason  for  the  rule  is  that  where 
the  material  facts  are  known,  and  the  parties  are  on  terms  of  equal- 
ity, law  is  a  matter  of  opinion  and  every  one  must  know  that  it  is. 
Where  the  material  facts  are  known,  a  false  statement  as  to  the 


1  United  States.  Upton  v.  Tribilcock, 
91  U.  S.  45,  23  L.  ed.  203;  Mutual  Life 
Ins.  Co.  v.  Phinney,  178  U.  S.  327,  44 
L.  ed.   1088. 

Alabama.  Georgia  Home  Ins.  Co.  v. 
Warton,  113  Ala.  479,  59  Am.  St.  Rep. 
129,  22  So.  288. 

California.  Champion  v.  Woods,  79 
Cal.  17,  12  Am.  St.  Rep.  126,  21  Pac 
534;  Haviland  v.  Southern  California 
Edison  Co.,  172  Cal.  601,  158  Pac.  328. 

Colorado.  Court  Valhalla,  etc.,  v. 
Olson,  14  Colo.  App.  243,  59  Pac.  883. 
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Illinois.  Fish  v.  Cleland,  33  111.  237; 
Dillman  v.  Nadlehoffer,  119  HI.  567, 
7  N.  E.  88;  Hooker  v.  Midland  Steel 
Co.,  215  HI.  444,  106  Am.  St.  Rep.  170, 
74  N.  E.  445. 

Indiana.  Burt  v.  Bowles,  69  Ind.  1; 
First  National  Bank  v.  Osborne,  18 
Ind.  App.  442,  48  N.  E.  256. 

Maine.  Thompson  v.  Ins.  Co.,  75  Me. 
55,  46  Am.  Rep.  357. 

Michigan.  Mayhew  v.  Ins.  Co.,  23 
Mich.  105;  Milks  v.  Milks,  129  Mich. 
164,  88  N.  W.  402;  Tradesman  Co.  v. 
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legal  effect  of  a  will,2  or  a  tax  sale,1  or  as  to  rights  under  a  copy- 
right,4 or  that  the  adversary  party  has  no  cause  of  action,8  or  as  to 
rights  under  a  contract,6  as  that  insured  is  bound  by  an  inventory 
of  her  property  before  loss  and  the  company  is  liable  only  for 
three-fourths  of  such  valuation  less  the  value  of  the  goods  saved,7 
or  that  the  insurance  company  is  not  liable  because  the  insured  had 
kept  gun-powder  upon  the  premises,1  or  that  certain  stock  is  non- 
assessable except  for  twenty  per  cent,  of  its  par  value,*  or  as  to  the 
liability  of  a  liability  insurance  company  to  an  injured  employe  ;w 
that  power  to  an  agent  to  sell  includes  power  to  contract  for  sale ; !1 
that  an  option  is  legally  binding; 12  that  an  order  given  by  the  ad- 
versary party  to  a  third  party  was  not  binding  because  it  had  not 


Superior  Mfg.  Co.,  147  Mich.  702,  111 
N.  W.  343  [rehearing  denied,  147  Mich. 
702,  112  N.  W.  708]. 

Minnesota.  Joggar  v.  Wins  low,  30 
Minn.  263,  15  N.  W.  242. 

Missouri.  Kingman  v.  Shawley,  61 
Mo.  App.  54. 

Ohio.  Aetna  Ins.  Co.  v.  Reed,  33  O. 
S.   283. 

Oregon.  Wicks  v.  Metcalf,  83  Or. 
687,  163  Pac.  434  [rehearing  denied, 
Wicks  v.  Metcalf,  83  Or.  687,  163  Pac. 
988]. 

Pennsylvania.  L.  L.  Satler  Lumber 
Co.  v.  Exler,  239  Pa.  St.  135,  86  Atl. 
793. 

South  Dakota.  Nichols  &  Shepard 
Co.  v.  Horstad,  21  S.  D.  80,  109  N.  W. 
509. 

Wisconsin.  Gormely  v.  Gymnastic 
Association,  55  Wis.  350,  13  N.  W.  242. 

2Dowdall  v.  Cannedy,  32  Til.  App. 
207.  (Here  made  in  good  faith  by  the 
executor.) 

a  Warren  v.  Ritchie,  128  Mo.  311,  30 
S.  W.  1023. 

4Burk  v.  Johnson,  146  Fed.  209,  76 
C.  C.  A.  567. 

8  Valley  v.  Boston  &  M.  R.  Co.,  103 
Me.  106,  68  Atl.  635. 

•  United  States.  Mutual  Life.  Ins. 
Co.  v.  Phinney,  178  U.  S.  327,  44  L. 
ed.   1088. 


Alabama.  Oriel  v.  Lomax,  94  Aia. 
641,   10  So.  232. 

Maine.  Thompson  v.  Ins.  Co.,  75  Me. 
55,  46   Am.  Rep.   357. 

Michigan.  Tradesman  €©.  v.  Su- 
perior Mfg.  Co.,  147  Mich.  702,  111  N. 
W.  343  [rehearing  denied,  147  Mich. 
702,  112  N.  W.  708];  Providence  Jewel- 
ry Co.  v.  Bailey,  159  Mich.  285,  123 
N.  W.  1117. 

Ohio.  Aetna  Ins.  Co.  v.  Reed,  33  O. 
S.  283. 

Oregon.  Wicks  v.  Metcalf,  83  Or. 
687,  163  Pac.  434  [rehearing  denied, 
Wicks  v.  Metcalf,  83  Or.  687,  163  Pac. 
988]. 

South  Carolina.  Batesburg  Cotton 
Oil  Co.  v.  Southern  Ry.  Co.,  103  S. 
Car.  494,  88  S.  E.  360. 

T  Georgia  Home  Ins.  Co.  v.  Warten, 
113  Ala.  479,  59  Am.  St.  Rep.  129,  22 
So.  288. 

•  Aetna  Ins.  Co.  v.  Reed,  33  O.  S. 
283. 

«  Upton  v.  Tribilcock,  91  U.  S.  45,  23 
L.  ed.  203. 

10  Frankfort  Marine  Accident  t  Plate 
Glass  Ins.  Co.  v.  Wrtty,  208  Pa.  St. 
569,  57  Atl.  990. 

11  McReavy  v.  Eshelman,  4  Wash. 
757,  31  Pac.  35. 

12Whittaker  v.  Improvement  Co.,  34 
W.  Va.  217,  12  S.  E.  507. 
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been  approved  ;1J  or  a  statement  that  a  married  woman  must  sign 
the  note  evidencing  the  mortgage  debt  as  well  as  the  mortgage  to 
bar  her  dower ; u  or  as  to  the  means  by  which  a  new  trial  could  be 
obtained,15  are  none  of  them  fraud. 

In  other  jurisdictions  equity  gives  relief  against  fraudulent  mis- 
representations as  to  the  existence  or  effect  of  rules  of  domestic 
law.18  Thus  a  misrepresentation  as  to  the  legal  effect  of  a  deed ; 1T 
as  to  the  validity  of  a  deed ; 1S  or  as  to  the  liability  of  an  insurance 
company  after  loss,  as  that  it  was  not  liable  where  the  insured  was 
not  the  sole  owner  of  the  property  insured ; 19  or  where  the  insured 
had  an  insurable  interest  in  only  a  part  of  the  insured  property,10 
as  where  the  insured  owned  the  surplus  hay  beyond  that  necessary 


WNichote  &  Shepard  Co.  v.  Horstad, 
21  S.  D.  80,  109  N.  W.  509. 

MCrofut  v.  Aldrich,  54  111.  App.  541. 

W  Frankfort  Marine  Accident  & 
Plate  Glass  Ins.  Co.  v.  Witty,  208  Pa. 
St.  569,  57  Atl.  990. 

II  Benson  v.  Bunting,  127  Cal.  532,  78 
Am.  St.  Rep.  81,  50  Pac.  991. 

Under  §  1578  of  the  California  Civil 
Code,  allowing  relief  where  all  parties 
misapprehend  the  law  and  make  sub- 
stantially the  same  mistake,  relief  may 
be  had  for  misrepresentation  of  law: 
as  for  a  misrepresentation  as  to  the 
right  of  the  mortgagee  to  the  rents 
and  profits  before  foreclosure.  Gregory 
v.  Clabrough,  129  Cal.  475,  62  Pac.  72: 
as  to  the  period  for  which  redemption 
is  allowed  after  sale  in  foreclosure. 
German  Savings  Bank  v.  Geneser,  116 
la.  119,  125,  89  N.  W.  201  [citing  Mar- 
shall v.  Westropc,  08  la.  324,  67  N. 
W.  2571;  Williams  v.  Hamilton,  104  la. 
423,  65  Am.  St.  Rep.  475,  73  N.  W. 
1029;  Owens  v.  Norwood-White  Coal 
Co.  (la.),  133  N.  W.  716;  Titus  v. 
Ins.  Co.,  97  Ky.  567,  53  Am.  St. 
Rep.  426,  28  L.  R.  A.  478,  31 
S.  W.  127.  'There  is  an  equitable  rule 
to  the  effect  that  when  there  is  a  mis- 
take of  law  or  fact  by  one  party  which 
is  induced,  aided  or  accompanied  by 
inequitable  conduct  of  the  other  con- 
taining elements  of  wrongful  intent, 
such  as  misrepresentation  or  conceal- 


ment, a  court  of  equity  will  lend  its 
aid  and  relieve  from  the  consequences 
of  the  error."  Titus  v.  Ins.  Co.,  97 
Ky.  567,  53  Am.  St.  Rep.  426,  31  S. 
W.  127;  Berry  v.  Whitney,  40  Mich. 
65;  Berry  v.  Ins.  Co.,  132  N.  Y.  49,  28 
Am.  St.  Rep.  548,  30  N.  E.  254;  Hud- 
son v.  Glens  Falls  Ins.  Co.,  218  N.  Y. 
133,  L.  R.  A.  1917 A,  482,  112  N.  E. 
728;  Wilson  v.  Ott,  173  Pa.  St.  253, 
51  Am.  St.  Rep.  767,  34  Atl.  23.  "The 
weight  of  authority  and  the  decisions 
of  this  court  would  now  forbid  that  a 
party,  who,  with  full  knowledge  of  the 
ignorance  of  the  other  contracting 
party,  has  not  only  encouraged  that 
ignorance  and  made  it  more  dense  by 
his  own  false  and  fraudulent  misrep- 
resentations, but  has  wilfully  deceived 
and  led  that  other  into  a  mistaken 
conception  of  his  legal  rights,  should 
shield  himself  behind  the  general  doc- 
trine that  a  mere  mistake  of  law 
affords  no  ground  for  relief." 

"Wilson  v.  Ott,  173  Pa.  St.  253,  51 
Am.  St.  Rep.  767,  34  Atl.  23.  (As  that 
it  passed  a  fee,  while  in  reality  it 
passed  only  a  life  estate.) 

W Bridgewater  v.  Byassee  (Ky.),  93 
S.  W.  35. 

It  Berry  v.  Ins.  Co.,  132  N.  Y.  49,  28 
Am.  St.  Rep.  548,  30  N.  E.  254. 

20  Hudson  v.  Glens  Falls  Ins.  Co.,  218 
N.  Y.  133,  L.  R.  A.  1917 A,  482,  112 
N.  E.  728. 
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to  keep  his  tenant's  cattle  through  the  winter;21  or  where  the  in- 
sured property  was  mortgaged ; n  or  that  the  adversary  party  has 
no  claim  for  damages,  thus  securing  a  release,21  has  been  held 
ground  for  rescinding  a  contract  caused  thereby.  In  many  of  these 
cases,  however,  it  will  be  found  that  the  decisive  fact  is  that  a 
contract  has  been  made  or  a  right  surrendered  without  legal  con- 
sideration; and  that  misrepresentation  of  law  has  been  merely  the 
means  of  inducing  the  adversary  party  to  enter  into  such  gratu- 
itous contract.24 

Some  of  the  cases  involving  fraudulent  misrepresentation  of  law 
concern  contracts  which  are  otherwise  invalid.  If,  by  reason  of  a 
misrepresentation  of  law,  a  contract  without  consideration,  to  sur- 
render legal  rights  is  entered  into  such  contract  is  unenforceable.21 

Even  under  a  statute  which  provides  for  relief  against  a  mis- 
take of  law  under  certain  circumstances,  one  who  signs  a  written 
contract  of  release  knowing  its  terms  and  relying  upon  the  state- 
ment of  the  adversary  party  that  such  contract  will  not  be  bind- 
ing, and  that  signing  it  is  necessary  in  order  to  have  the  name  of 
the  party  who  signs  it  placed  upon  the  pay-roll  again,  can  not 
avoid  such  written  release  on  the  ground  of  mistake  or  fraud  as  to 
a  matter  of  law.21 

Under  a  statute  which  renders  invalid  a  contract  entered  into 
under  mistake  of  law  by  one  party,  of  which  the  other  knowingly 
takes  advantage,  a  fraudulent  representation  of  law,27  such  as  a 
representation  that  a  married  woman's  signature  to  her  husband's 
note  does  not  impose  personal  liability  upon  her,  but  that  it  is 
necessary  to  render  the  mortgage  valid,21  renders  invalid  a  con- 
tract induced  thereby. 


«  Hudson  v.  Glens  Falls  Ins.  Co.,  218 
N.  Y.  133,  L.  R.  A.  1917A,  482,  112 
N.  E.  728. 

a  Titus  v.  Ins.  Co.,  97  Ky.  567,  53 
Am.  St.  Rep.  426,  28  L.  R.  A.  478,  31 
6  W.  127.  This  was  said  to  be  "a 
case  of  actual  fraud  where,  by  fraudu- 
lent misrepresentations  made  for  the 
purpose  and  with  intent  to  deceive, 
the  known  ignorance  of  one  of  the 
parties  has  been  taken  advantage  of 
and  he  has  thereby  been  induced  to 
surrender  a  valid  subsisting  right  with- 
out consideration." 

BMensforth  ▼.  Chicago  Brass  Co., 
142  Wis.  546,  126  N.  W.  41. 


MTitus  v.  Ins.  Co.,  97  Ky.  567,  53 
Am.  St.  Rep.  426,  28  L.  R.  A.  478,  31 
S.  W.  127;  Berry  ▼.  Ins.  Co.,  132  N. 
T.  49,  28  Am.  St.  Rep.  548,  30  N.  E. 
254;  Wilson  v.  Ott,  173  Pa,  St.  253, 
51  Am.  St.  Rep.  767,  34  Atl.  23. 

a  Berry  v.  Ins.  Co.,  132  N.  Y.  49,  28 
Am.  St.  Rep.  548,  30  N.  E.  254;  Wilson 
v.  Ott,  173  Pa.  St.  253,  51  Am.  St.  Rep. 
767,   34   Atl   23. 

BHayiland  ▼•  Southern  California 
Edison  Co.,  172  Cal.  601,  158  Pac  328. 

OTOrth  v.  Procise,  38  N.  D.  580,  165 
N.  W.  557. 

JlOrth  v.  Procise,  38  N.  D.  580,  165 
N.  W.  557. 
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§  395.  Fiduciary  relations — Representation  of  law.  If  the  par- 
ties are  in  fiduciary  relations  in  which  actual  trust  and  confidence 
is  reposed,1  such  as  attorney  and  client,2  step-mother  and  step-son,8 
or  persons  about  to  inter-marry,4  so  that  one  of  them  has  a  right  to 
rely  on  the  opinion  of  the  other,  a  misrepresentation  of  law  may 
amount  to  fraud.  Thus  where  attorneys  represented  to  their  client 
that  their  fees  must  by  law  be  secured  in  advance,  and  thus  induce 
him  to  give  a  note  and  mortgage,  and  afterwards  they  foreclosed 
the  mortgage  and  bought  in  the  property  without  rendering  the 
services,  rescission  was  allowed.5  A  representation  made  to  an 
administrator  who  has  promised  expressly  to  look  after  the  inter- 
ests of  a  beneficiary,  to  the  effect  that  her  interest  in  such  estate 
is  subject  to  a  life  estate  of  the  widow,  amounts  to  fraud.8  If 
trust  and  confidence  are  actually  reposed,  a  misrepresentation  of 
law  may  amount  to  fraud  even  if  the  relations  between  the  parties 
are  not  such  as  to  imply  trust  and  confidence.7  A  representation 
to  a  widow  that  she  can  not  collect  insurance  on  her  husband's  life 
unless  she  gives  her  note  for  his  debt  may  amount  to  undue  influ- 
ence.1 A  representation  made  to  a  widow  by  the  executors  of  her 
husband's  will  that  she  has  no  dower  rights  and  is  dependent  on 
the  bounty  of  the  heirs  for  anything  in  excess  of  the  provisions  of 
the  will,  is  fraud  where  such  executors  knew  that  the  widow  relied 
on  their  advice,  and  that  her  husband  when  living  had  told  her  so 
to  rely.*  If,  on  the  other  hand,  trust  and  confidence  are  not  re- 
posed, the  mere  fact  of  a  relationship  in  which  trust  and  confidence 
normally  exist  does  not  of  itself  make  a  representation  of  law 
operate  as  fraud.10    Thus  where  divorce  proceedings  are  pending, 


1  Schneider  v.  Schneider,  125  Ta.  1, 
98  N.  W.  150. 

2  Allen  v.  Frawley,  106  Wis.  638,  82 
N.  W.  593. 

•  West  v.  West,  9  Tex.  Civ.  App.  475, 
29  S.  W.  242. 

4  Lamb  v.  Lamb,  130  Ind.  273,  30  Am. 
St.  Rep.  227,  30  N.  E.  36.  (A  release 
of  dower  rights  for  an  inadequate  con- 
sideration was  obtained  by  misstate- 
ment of  the  legal  effect  of  a  written 
instrument.) 

•  Allen  t.  Frawley,  106  Wis.  638,  82 
N.  W.  593. 

•  Schneider  v.  Schneider,  125  la.  1,  98 
N.  W.  159. 

7  Peter  v.  Wright,  6  Ind.  183;  Sykes 
v.  Moore,  115  Miss.  508,  76  So.  538; 
Wilson  v.  Ott,  173  Pa.  St.  253,  51  Am. 


St.  Rep.  767,  3*  Atl.  23;  Ludington 
v.  Patton,  111  Wis.  208,  86  N.  W.  571. 

A  contract  was  set  aside  because 
one  party  thereto  "placed  a  known 
trust  and  confidence  in  her  advisers  in 
a  mixed  question  of  law  and  fact,"  as 
to  her  title  to  realty,  and  they  misled 
her.    Peter  v.  Wright,  6  Ind.  183,  188. 

I  Sykes  v.  Moore,  115  Miss.  508,  76 
So.  538. 

•  Ludington  v.  Patton,  111  Wis.  208, 
86  N.  W.  571.  See  for  somewhat  simi- 
lar facts  of  a  fraudulent  misrepresen- 
tation of  law  made  by  an  executor  to 
a  devisee  who  was  his  sister-in-law. 
Rchuttler  v.  Brandfass,  41  W.  Va.  201, 
23  S.  E.  808. 

10  Champion  v.  Woods,  79  Cal.  17,  12 
Am.  St.  Rep.  126,  21  Pac.  534. 
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and  the  wife  is  represented  by  an  attorney,  her  husband's  repre- 
sentation that  all  the  property  in  dispute  was  his  sole  property  and 
none  of  it  community  property,  is  not  fraud,  though  false,  where 
the  facts  were  known  to  her.11 

§  396.  Representations  involving  law  and  fact.  If  the  material 
facts  are  not  known  to  the  party  to  whom  the  false  representations 
of  law  are  made,  a  statement  may  be  in  such  form  as  to  involve  not 
only  law,  but  fact  as  well,  and  may  accordingly  be  fraud.  A  false 
statement  of  title  is  fraud,1  if  the  material  facts  upon  which  such 
statement  is  based  are  not  disclosed : 2  as  a  statement  that  a  certain 
title  is  good,  no  facts  being  given ; •  or  that  a  certain  title  is  de- 
fective;4 that  a  deed  to  certain  realty  is  the  only  conveyance 
thereof; 5  that  a  certain  will 8  or  deed 7  does  not  pass  certain  realty; 
that  a  tract  of  land  is  free  from  incumbrances ;  •  or  a  statement  by 
A  that  A  has  had  an  execution  levied  against  the  grantor,  under 
whom  B  claims,  when  in  fact  such  execution  was  not  levied  until 
after  the  conveyance  to  B ; 9  or  that  a  certain  deed  is  a  forgery,10 
are  material  facts,  and  not  mere  representations  of  law.  However, 
a  mere  reference  to  "my  land"  is  an  identification  of  the  tract 
rather  than  a  statement  of  title.11    A  contract  between  the  bene- 


«  Champion  v.  Woods,  79  Cal.  17,  12 
Am.  St.  Rep.  120,  21  Pac.  534.  For 
a  further  discussion  of  this  subject 
see  ch.  XVII. 

1  California.  Crane  v.  Farrier-Brock 
Development  Co.,  164  Cal.  676,  130  Pac. 
420. 

Kentucky.  Morse  v.  Duryea,  174 
Ky.  234,  192  S.  W.  177. 

Massachusetts.  Burns  v.  Dockray, 
156  Mass.  135,  30  N.  E.  551. 

Texas.  Buchanan  v.  Burnett,  102 
Tex.  492,  119  S.  W.   1141. 

West  Virginia.  Tolley  v.  Poteet,  62 
W.  Va.  231,  57  S.  E.  811. 

Wisconsin.  Kathan  v.  Corastock, 
140  Wis.  427,  28  L.  R.  A.  (N.S.)  201, 
122  N.  W.  1044. 

2  Morse  v.  Duryea,  174  Ky.  234,  192 
S.  W.  477. 

I  Burns  v.  Dockray,  156  Mass.  135, 
30  N.  E.  551;  Nash  v.  Trust  Co.,  159 
Mass.  437,  34  N.  E.  625;  compare  same 
case,  163  Mass.  574,  47  Am.  St.  Rep. 
489,  28  L.  R.  A.  753,  40  N.  E.  1039; 
Carlton   v.  Hulett,  49   Minn.   308,  51 


N.  W.  1053;  Tretheway  v.  Hulett,  52 
Minn.  448,  54  N.  W.  486;  Cressler  v. 
Rees,  27  Neb.  515,  20  Am.  St.  Rep. 
691,  43  N.  W.  363;  Buchanan  v.  Bur- 
nett,  102  Tex.  492,  119  S.  W.   1141. 

"No  doubt  even  a  positive  statement 
that  a  title  is  good  may  involve  some- 
what matter  of  opinion,  but  it  also 
imports  that  there  are  no  facts  that 
affect  its  validity."  Burns  v.  Dockray, 
156  Mass.   135,   137,   30  N.  E.  551. 

4  Peter  v.  Wright,  6  Ind.  183. 

5  Herman  v.  Hall,  140  Mo.  270,  41  S. 
W.  733. 

•  Hicks  v.  Deemer,  87  111.  App.  384, 
58   N.   E.  252. 

7  Dash  i el  v.  Harshman,  113  la.  283, 
85  N.  W.  85. 

•  Carpenter  v.  Wright,  52  Kan.  221, 
34  Pac.  798. 

•  Farkas  v.  Monk,  119  Ga.  515,  46 
S.   E.   670. 

10  Robinson  v.  Reinhart,  137  Ind.  674, 
36  N.  E.  519. 

11  Reuter  v.  Lowe,  86  Wis.  106,  56  N. 
W.  472. 
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ficiary  under  a  will  which  is  entered  into  because  of  a  mistaken 
construction  of  such  will,  as  where  the  parties  erroneously  believe 
that  certain  gifts  of  income  can  not  be  paid  until  other  pecuniary 
legacies  are  paid  in  full,12  may  be  avoided  by  the  parties.  So  a 
statement  that  a  mortgage  is  the  first  lien  on  the  premises,  no  other 
facts  being  given  from  which  such  statement  could  be  shown  to  be 
an  opinion,13  or  that  a  certain  amount  of  property  is  covered 
thereby,14  are  statements  of  fact.  So  false  representation  as  to 
easements  and  appurtenances  affecting  the  value  of  the  land,  which 
could  not  have  been  ascertained  by  an  examination,19  or  that  a 
right  of  way  over  adjoining  land  is  appurtenant  to  the  tract  con- 
veyed,18 are  statements  of  fact.  A  false  statement  of  authority  as 
agent,17  as  to  the  transfer  of  rights  under  a  verbal  contract  whose 
terms  are  not  given ; 1l  a  statement  as  to  the  protection  of  an  in- 
vention by  a  patent,19  or  of  a  book  by  copyright,20  or  that  a  given 
patent  does  not  infringe  another  patent,21  are  all  statements  of 
material  facts,  and  may  constitute  fraud;  while  if  the  specific  facts 
had  been  given  in  detail,  and  the  falsity  had  consisted  in  the  state- 
ment of  their  legal  effect,  such  statements  would  not  have  consti- 
tuted fraud.  So  a  statement  that  a  certain  insurance  company  has 
been  formed  under  a  specified  statute  involves  fact  as  well  as  law.22 
A  statement  that  it  would  be  "the  same,,  with  a  debtor,  whether  he 
signed  a  separate  note  for  his  individual  debt  or  whether  he  signed 


ttStahl  v.  Schwartz,  67  Wash.  25, 
120  Pac.  856. 

11  Bank  v.  Byers,  139  Mo.  627,  41 
S.  W.  325;  People  v.  Peckens,  153  N. 
Y.  576,  47  N.  E.  883;  Crebbin  v.  Bank 
(Tex.   Civ.   App.),  50   S.  W.   402. 

14  Whiting  v.  Price,  172  Mass.  240, 
70  Am.  St.  Rep.  262,  51  N.  E.  1084; 
same  case,  169  Mass.  576,  61  Am.  St. 
Rep.  307,  48  N.  E.  772.  (Where  the 
statement  was  that  it  covered  realty 
worth  half  a  million,  when  in  fact  it 
covered  no  realty  at  all;  and  the  bond 
on  its  face  purported  to  be  secured 
by  mortgage  "on  all  the  property"  of 
mortgagor.)  People  v.  Peckens,  153 
N.  Y.  576,  47  N.  E.  883. 

MFenley  v.  Moody,  104  Ga.  790,  30 
8.  E.  1002. 

1'Durkin  v.  Cobleigh,  156  Mass.  108, 
32  Am.  St.  Rep.  436,  17  L.  R.  A.  270, 
30  N.  E.  474.  (Even  if  not  mentioned 
in    the    deed    except    by   the    general 


grant  of  "all  the  privileges  and  ap- 
purtenances  thereunto  belonging.") 

17  Minnesota.  Braithwait  v.  Bain,  66 
Minn.  325,  69  N.  W.  4. 

Missouri.  Continental  National'  Bank 
v.  Farris,  77  Mo.  App.  186. 

New  Jersey.  Patterson  v.  Lippin- 
cott,  47  N.  J.  L.  457,  54  Am.  Rep.  178. 

New  York.  White  v.  Madison,  26 
N.  Y.  117;  Dung  v.  Parker,  52  N.  Y. 
494. 

Wisconsin.  Oliver  v.  Morawetz,  97 
Wis.  332,  72  N.  W.  877. 

iSGriel  v.  Lomax,  94  Ala.  641,  10  So. 
232. 

19  Moyle  v.  Silbaugh,  105  la.  531,  75 
N.  W.  362. 

20  Coffey  v.  Hendrick  (Ky.),  65  S.  W. 
127. 

21  Pratt  v.  Coke  Co.,  155  111.  531,  40 
N.  E.  1032. 

22  Harris -Emery  Co.  v.  Pitcairn,  122 
la.  595,  98  N.  W.  476. 
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jointly  with  another  debtor  for  the  sum  of  the  two  debts,  was 
treated  as  a  statement  of  fact.23 

§  397.  Representations  of  foreign  law.  The  foregoing  proposi- 
tions apply  to  representations  of  domestic  law  only.  In  fraud,  as 
generally,  foreign  law  is  treated  as  a  fact,  and  a  misstatement 
thereof  may  be  fraud,1  as  where  one  is  induced  thereby  to  enter  into 
a  contract  controlled  by  such  foreign  law  and  illegal  thereunder.2 

§  398.  Distinction  between  foreign  law  and  domestic  law.    By 

"foreign  law"  in  this  sense  is  meant  law  that  is  foreign  to  the  law 
of  the  domicile  of  the  party  who  makes  such  mistake  or  to  whom 
a  misrepresentation  of  law  has  been  made.1  The  law  of  the  domi- 
cile of  the  party  who  alleges  mistake  or  misrepresentation  of  law 
is  as  to  him  domestic  law ;-  and  the  law  of  other  jurisdictions  is 
foreign  law,  if  he  brings  his  suit  in  the  jurisdiction  of  his  domicile. 
So  a  mistake  made  by  a  citizen  of  Massachusetts  concerning  a  rule 
of  New  York  law  is  treated  as  a  mistake  of  fact.2  Even  if  such 
"foreign  law"  is  the  law  of  the  forum  in  which  the  action  is  ulti- 
mately brought,  a  mistake  as  to  such  law  is  treated  as  a  mistake  of 
fact  rather  than  as  a  mistake  of  law.2  A  representation  by  a  citi- 
zen of  Iowa  to  an  alien  domiciled  and  residing  in  Germany,  con- 
cerning a  question  of  Iowa  law  affecting  title  to  Iowa  land,  has 
been  held  to  be  a  representation  of  fact.4  So  one  domiciled  in  Ohio, 
who  there  discounts  a  negotiable  instrument  illegally  issued  in 
New  York,  under  mistake  as  to  New  York  law,  may  in  an  action 
in  New  York  treat  such  mistake  as  one  of  fact  and  recover  the 
money  paid  for  such  negotiable  instrument.1 


*3  Hunter  v.  Sherron,  —  N.  Car.  — , 
97  S.  E.  5. 

IBethell  v.  Bethel!,  92  Ind.  318; 
Wood  v.  Roeder,  50  Neb.  470,  70  N.  W. 
21;  Rosenbaum  v.  Credit  System  Co., 
64  N.  J.  L.  34,  44  Atl.  966;  King  v. 
Doolittle,  38  Tenn.  (1  Head)  77. 

2  Rosenbaum  v.  Credit-System  Co.,  64 
N.  J.  L.  34,  44  Atl.  966. 

1  Nicholson  v.  Nicholson,  83  Kan.  223, 
109  Pac.  1086;  Osincup  v.  Henthorn, 
89  Kan.  58,  Ann.  Cas.  191 4C,  1262,  46 
L.  R.  A.  (NJS.)  174,  130  Pac.  652; 
Haven  v.  Foster,  26  Mass.  (9  Pick.) 
112,  19  Am.  T>ec.  353. 

2  Haven  v.  Foster,  26  Mass.  (9 
Pick.)    112,  19  Am.  Dec.   353. 

STIlinoia.  Marshall  v.  Coleman.  137 
HI.  556,  58  N.  E.  628. 


Indiana.  Ellison  v.  Branstrator.  153 
Ind.  146,  54  N.  E.  433;  Schlosser  v. 
Nicholson,  184  Ind.  283,  111  N.  E.  13. 

Iowa.  Schneider  v.  Schneider,  125 
la.  1,  98  N.  W.  159. 

Kansas.  Osincup  v.  Henthorn,  89 
Kan.  58,  Ann.  Cas.  1914C,  1262,  46  L. 
R.  A.  (N.S.)   174,  130  Pac.  652. 

New  York.  Bank  v.  Dodge,  8  Barb. 
(N.  Y.)  233. 

Washington.  Morgan  v.  Bell,  3 
Wash.  554,  16  L.  R.  A.  614,  28  Pac 
925. 

Contra,  Bentley  v.  Whittemore,  18 
N.  J.  Eq.  366. 

4  Schneider  v.  Schneider,  125  la.  1, 
98  N.  W.  159. 

iBank  v.  Dodge,  8  Barb.  (N.  Y.) 
233. 
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§  399.  Innocent  misrepresentation  of  law.  The  general  rule  is 
that  no  relief  can  be  given  for  innocent  misrepresentation  of  law.1 
Thus  when  A  sold  to  B  certain  municipal  bonds,  representing  that 
they  were  valid,  the  material  facts  being  known  to  both  parties, 
no  relief  was  given  on  the  ground  that  it  was  an  erroneous  legal 
opinion.2  So  a  misrepresentation  that  corporate  stock  was  non- 
assessable beyond  a  certain  per  cent,  of  its  face  value,  all  the  facts 
being  known,  was  not  ground  for  rescinding  a  sale  thereof.3  So  a 
misrepresentation  as  to  the  legal  liability  on  a  contract  of  indorse- 
ment made  after  the  note  had  been  delivered  to  the  payee,  who  did 
not  indorse  it  over,  does  not  avoid  a  subsequent  indorsement  on  a 
new  note,  extending  the  time  of  payment.4  So  in  insurance,  to 
avoid  the  policy  the  misrepresentation  must  be  one  of  fact  as  dis- 
tinguished from  one  of  law.  Thus,  where  the  agent  knows  all  the 
facts  as  to  the  title  of  the  insured,  and  the  insured,  believing  that 
he  owns  the  property  in  fee  represents  that  he  is  the  sole  owner, 
the  policy  is  valid,  though  the  courts  afterward  decide  that  the 
insured's  interest  in  three-fourths  of  the  property  was  a  life  inter- 
est only.1  A  representation  by  B's  agent  to  A,  to  the  effect  that 
C's  assignment  to  X  of  C's  claim  against  A  is  not  valid  as  against 
A,  because  A  did  not  accept  it  formally,  has  been  held  to  be  a  mis- 
take of  fact.  Such  mistake  did  not  preclude  A  from  suing  B  on 
B's  contract  to  indemnify  A  against  liability  to  X  in  case  A,  after 
paying  such  debt  to  B,  was  obliged  to  pay  it  to  X.8  An  innocent 
misstatement  by  one  who  is  selling  his  supposed  rights  under  a 
copyrighted  plan  for  establishing  mutual  burial  associations,  is  not 
ground  for  avoiding  the  contract,  especially  if  the  adversary  par- 
ties have  ample  time  in  which  to  ascertain  their  rights.7 


f  United  States.  Upton  v.  Tribil- 
cocfc,  91  17.  S.  45,  23  L.  ed.  203;  Burk 
v.  Johnson,  146  Fed.  209,  76  C.  G.  A. 
567. 

Illinois.  Hooker  v.  Midland  Steel 
Co.,  215  111.  444,  106  Am.  St.  Rep.  170, 
74  N.  E.  445. 

Kentucky.  Kenton  Ins.  Co.  v.  Wig- 
ginton,  89  Ky.  330,  7  L.  R.  A.  81,  12  S. 
W.  668. 

Oklahoma.  Northwest  Thresher  Co. 
v.  McNinch,  42  Okla.  155,  140  Pac.  1170. 

Pennsylvania.  Frankfort  Marine  Ac- 
cident &  Plate  Glass  Ins.  Co.  v.  Witty, 
208  Pa.  St.  569,  57  Atl.  990. 

Tennessee.  Ruohs  v.  Bank,  94  Tenn. 
57,  28  S.  W.  303. 


2  Otis  v.  Cullunf,  92  U.  S.  447,  23  L. 
ed.  496;  Rnohs  v.  Bank,  94  Tenn.  57, 
28  S.  W.  303. 

3  Upton  v.  Tribilcock,  91  U.  S.  45,  23 
L.  ed.  203.    . 

4  German  Savings  Bank  Co.  v.  Gen- 
eser,  116  la.  119,  89  N.  E.  201. 

•  Kenton  Ins.  Co.  v.  Wigginton,  89 
Ky.  330,  7  L.  R.  A.  81,  12  S.  W.  668. 

•  Montgomery  Door  &  Sash  Co.  v. 
Lumber  Co.,  206  Moss.  144,  92  N.  E.  71. 
(Additional  representations  as  to  C's 
insolvency  at  the  time  of  the  original 
transaction  between  A  and  C,  giving  A 
a  right  to  avoid  it,  were  also  made.) 

7  Burk  v.  Johnson,  146  Fed.  209,  76 
C.  C.  A.  567. 
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In  some  cases  equity  has  relieved  against  a  misrepresentation  of 
law/  Thus  where  A  gave  his  daughter  B  a  lease  for  her  life  of  a 
house,  and  after  A's  death,  intestate,  the  other  heirs  in  good  faith 
represented  to  B  that  her  lease  was  invalid  and  thereby  induced 
her  to  surrender  her  share  of  A's  estate  in  return  for  a  lease  from 
such  other  heirs  of  the  same  house,  misrepresentation  was  held  to 
avoid  B's  release  of  her  share  of  A's  estate.1 


§400.  Mistake  of  law.  "A  mistake  of  law  happens  when  a 
party  having  full  knowledge  of  the  facts,  comes  to  an  erroneous 
conclusion  as  to  their  legal  effect."1 

Whether  relief  of  any  sort  should  be  given  for  a  mistake  of  law 
in  cases  in  which  the  parties  acted  with  full  knowledge  of  the  mate- 
rial facts  is  a  question  which  has  proved  troublesome  both  to  Roman 
law  and  to  common  law  and  equity.  The  Roman  law  seems  to 
have  started  with  the  assumption  that  no  relief  should  be  given  for 
a  mistake  of  law  and  to  have  developed  by  building  up  exceptions 
and  qualifications  to  this  rule  until  it  finally  reached  the  opposite 
conclusion  and  gave  relief  to  one  who  had  been  induced  to  enter 
into  a  transaction  by  mistake  or  fraud  as  to  a  matter  of  law. 

On  this  point  the  English  courts  seem  to  have  run  a  double  line 
of  authority  and  for  a  considerable  time  the  courts  following  one 
line  of  cases  disregard  the  cases  in  which  the  opposite  view  is 
taken.  In  equity  relief  seems  to  have  been  given  from  an  early 
time  against  a  mistake  of  law.2  At  the  same  time  language  is  used 
which  seems  to  indicate  that  the  court  will  not  give  relief  against 
a  mistake  of  law  or  even  fraud  upon  a  matter  of  law  unless  other 
facts  are  present  which  require  equitable  relief.3  In  quasi-contract 
it  seems  to  have  been  assumed  that  money  which  is  not  justly  due 


•  Jordan  v.  Stevens,  51  Me.  78,  81 
Am.  Dec.  556.  (It  will  be  observed  tbat 
here  B  received  no  consideration  for 
such  release.  The  case  'also  presents 
circumstances  of  undue  influence.) 

1Hurd  v.  Hall,  12  Wis.  113,  124 
[quoted  in  Birkhauser  v.  Schmitt,  45 
Wis.  316,  30  Am.  Rep.  740,  and  in  Pal- 
mer v.  Cully  (Okla.),  153  Pac.  1541. 

For  definition  and  discussion,  see  also 
Stewart  v.  Ticonic  National  Bank,  104 
Me.  578,  72  Atl.  741. 

For  the  general  subject  of  mistake  of 


law,  see  Error  of  Law,  by  Corry  M. 
Stadden,  7  Columbia  Law  Review  476; 
Mistake  of  Law  as  a  Ground  of  Equit- 
able Relief,  by  Melville  M.  Bigelow,  1 
Law  Quarterly  Review  298;  Mistake  of 
Law  Again,  by  Melville  M.  Bigelow,  2 
Law  Quarterly  Review  78. 

2  Hewer  v.  Bartholomew,  Cro.  Eli* 
614;  Landsdowne  v.  Landsdowne,  Mos. 
364;  Bingham  v.  Bingham,  1  Ves.  126; 
Pusey  v.  Desbonvrie,  3  P.  Wms.  316. 

3  Frank  v.  Frank,  1  Cases  in  Chan- 
cery 84. 
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and  which  is  paid  uuder  a  mistake  of  law  may  be  recovered ; 4  but 
in  later  cases,1  the  opposite  view  is  taken  and  recovery  in  quasi- 
contract  is  denied  under  such  circumstances.  In  the  leading  case 
in  which  this  later  view  is  taken,  neither  court  nor  counsel  ap- 
parently knew  of  the  line  of  cases  in  which  relief  for  mistake 
of  law  had  been  granted.6  In  cases  in  which  a  mistake  of 
law  was  relied  upon  as  a  defense  to  an  executory  contract, 
such  defense  seems  to  have  been  assumed  to  be  a  good  one 
at  the  earlier  law ; 7  while  the  later  cases  appear  to  apply  the  other 
rule,  in  outward  form  at  least,  and  to  hold  that  mistake  of  law  is 
no  defense  to  an  executory  contract.8  It  is  possible  that  if  the 
earlier  cases  had  been  reported  more  carefully,  the  conflict  of 
authority  would  not  seem  so  sharp  and  we  might  realize  that  some 
of  the  cases  distinguished  those  which  reached  the  opposite  result, 
rather  than  ignored  them.  It  may  be  that  in  some  of  the  cases  in 
which  it  seems  as  though  mistake  of  law  had  no  legal  effect,  the 
real  fact  was  that  the  parties  knew  that  they  were  uncertain  as  to 
the  law  and  decided  to  act  on  such  lack  of  knowledge  and  to  take 
chances  upon  the  actual  condition  of  the"  law.  Such  conduct  with 
reference  to  facts  of  which  the  parties  are  ignorant,  is  not  mistake 
of  fact,9  and  no  reason  appears  why  such  a  mental  attitude  toward 
a  rule  of  law  should  amount  to  a  mistake  of  law  if  it  would  not 
amount  to  a  mistake  of  fact  in  case  the  parties  were  taking  chances 
upon  the  existence  or  non-existence  of  some  unknown  fact.  In 
other  cases  it  may  be  that  the  parties  were  attempting  to  com- 
promise their  rights  and  the  uncertainty  as  to  the  law  may  have 
been  the  very  thing  which  they  were  intending  to  compromise.  In 
such  a  case  the  courts  must  either  hold  that  no  compromise  can  be 
upheld  if  the  parties  are  attempting  to  compromise  where  the 
doubt  as  to  their  rights  arises  from  a  doubt  as  to  the  law,  or  else 
they  must  hold  that  such  compromises  are  valid  and  will  be  upheld 
no  matter  what  the  actual  truth  as  to  the  rule  of  law  may  prove 
to  be. 

Some  authorities  have  attempted  to  lay  down  the  rule  that  relief 
should  always  be  given  for  a  mistake  of  law,  arising  from  the 
erroneous  result  of  active  inquiry  into  the  law,10-  though  no  relief 

•  Bonnel  v.  Foulke,  2  Rid.  4;  Farmer  *See  cases  cited  in  note  15,  this  sec- 
▼.  Arundel,  2  W.  Bl.  824;  Bize  v.  Dick-       tion. 

ason,  1  T.  R.  285.  «  See  §233. 

•  Bilbie  v.  Lumley,  2  East  460;  Bris-  10  Lawrence  v.  Bonubien,  2  Bailey  L. 
bane  v.  Dacres,  5  Taunt.  143.                      (S.  Car.)    623,  23  Am.   Dec.   155;   Mc- 

•  Bilbie  v.  Lumley,  2  East.  469.  Daniels   v.   Bank,  29  Vt.  230,   70  Am. 
1  Herbert  v.  Champion,  1  Campb.  134.      Dec.  406. 
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should  be  given  for  ignorance  of  the  law,  arising  from  omission  to 
make  inquiry  into  the  law.  This  attempted  distinction  has  been 
very  generally  repudiated.11  The  early  English  rule  was  that  relief 
should  be  given  for  a  mistake  of  law  if  the  rule  of  law  was  plain,12 
but  not  if  it  were  doubtful.11  This  rule  has  been  criticised  and  not 
followed.14 

If  a  party  to  the  contract  knows  the  material  facts,  but  by  mis- 
take  of  law  draws  an  erroneous  conclusion  as  to  the  legal  conse- 
quences flowing  from  such  facts,  and  is  thereby  induced  to  enter 
into  the  contract  when  but  for  such  mistake  he  would  not  have 
done  so,  the  general  rule  in  outward  form,  at  least  (to  be,  as  we 
shall  see  later,  sharply  hedged  in  by  exceptions),  is  that  such  mis- 
take has  no  effect  in  making  such  contract  invalid.18 


HGruynn  v.  Hamilton,  29  Ala.  233; 
Boggs  v.  Fowler,  16  Cal.  550,  7G  Am. 
Dec.  561 ;  Kenyon  v.  Welty,  20  Cal.  637, 
81  Am.  Dec.  137;  Hawralty  v.  Warren, 
18  N.  J.  Eq.  124,  00  Am.  Dec.  613; 
Birkhauser  v.  Schmitt,  45  Wis.  316,  30 
Am.  Rep.  740. 

WNaylor  v.  Winch   1  Sim  &  Stu.  555. 

"If  a  Party,  acting  in  ignorance  of  a 
plain  and  settled  principle  of  Law,  is 
induced  to  give  up  a  portion  of  his  in- 
disputable Property  to  another  under 
the  name  of  Compromise,  a  Court  of 
Equity  will  relieve  him  from  the  effect 
of  his  mistake.  But  where  a  doubt- 
ful Question  arises,  such  as  this  Ques- 
tion of  Construction,  upon  the  Will  of 
the  Testator,  it  is  extremely  reason- 
able that  Parties  should  terminate  their 
differences  by  dividing  the  stake  be- 
tween them,  in  the  proportions  which 
may  be  agreed  upon."  Naylor  v.  Winch, 
1  Sim.  &  Stu.  555. 

13  Leonard  v.  Leonard,  2  Ball  &  B. 
171. 

14  Trigg  v.  Read,  24  Tenn.  (5  Humph.) 
520,  42  Am.  Dec.  447. 

W United  States.  Bank  v.  Daniel,  37 
U.  S.  (12  Pet.)  32,  0  L.  ed.  080;  Ham- 
blin  v.  Bishop,  41  Fed.  74;  Kiefer  Oil 
&  Gas  Co.  v.  McDougal,  220  Fed.  033, 
144  C.  C.  A.  215,  Ann.  Cas.  1016D,  343; 
Upson  Nut  Co.  v.  American  Shipbuild- 
ing Co.,  251  Fed.  707. 


Alabama.  Craft  v.  Moon,  —  Ala.  — , 
75  So.  302. 

California.  Gardner  v.  Watson,  170 
Cal.  570,  150  Pac.  004. 

Colorado.  Coffee  v.  Emigh,  15  Colo. 
184,  10  L.»R.  A.  125,  25  Pac.  83. 

Illinois.  McDonald  v.  Minnick,  147 
111.  051,  35  N.  E.  367. 

Iowa.  German  Savings  Bank  v.  Gen- 
eser,  110  la.  110,  SO  N.  W.  201;  Bach 
v.  Interurban  Ry.  Co.,  —  la.  — ,171  N. 
W.  723. 

Kentucky.  Hartsfield  v.  Wray,  181 
Ky.  836,  205  S.  W.  965. 

Maryland.  Beam,  Prince  de  v.  Win- 
ana,  111  Md.  434,  74  Atl.  626. 

Massachusetts.  Toole  v.  Crafts,  193 
Mass.  110,  118  Am.  St  Rep.  455,  78  N. 
E.  775. 

Missouri.  Kleimann  v.  Gieselmann, 
114  Mo.  437,  35  Am.  St.  Rep.  761,  21 
S.  W.  706;  Clark  v.  Carter,  234  Mo. 
00,  136  S.  W.  310.  (Obiter,  as  to  mis- 
take was  one  of  mixed  law  and  fact.) 

Oklahoma.  Palmer  v.  Cully,  52  Okla. 
454,  153  Pac.  154. 

Pennsylvania.  Clark  v.  Lehigh  & 
Wilkes-Barre  Coal  Co.,  250  Pa.  St.  304, 
05.  Atl.  462. 

South  Carolina.  Kirkland  v.  Moee- 
l<\v,  —  S.  Car.  — ,  06  S.  E.  608. 

Tennessee.  Ruohs  v.  Bank,  94  Tenn. 
37,  28  S.  W.  303. 
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A  contract  can  not  be  avoided  on  the  ground  that  it  is  entered 
into  under  a  mistake  as  to  the  construction  of  another  contract,18 
or  of  a  will.17  A  conveyance  can  not  be  avoided  on  the  ground  that 
the  grantor  believed  that  he  could  revoke  it  as  if  it  were  a  will.11 
A  devised  realty  to  B  in  fee  and  B  thought  that  she  had  a  fee,  not 
knowing  that  A  could  not  deprive  his  minor  children  of  their  home- 
stead.  Under  this  mistake  of  law,  B  borrowed  money  of  C  to  pay 
off  a  mortgage  on  such  realty  held  by  X.  C,  finding  that  his  mort- 
gage was  inferior  to  the  homestead  rights  of  A's  minor  children, 
sued  to  be  subrogated  to  X's  mortgage.  This  relief  was  refused.19 
If  A  executes  and  delivers  his  promissory  note  to  B,  which  recites 
on  its  face  that  it  is  executed  in  consideration  of  credit  extended 
by  X  to  B  for  a  threshing  machine,  the  fact  that  A  believed  that 
he  could  show  an  oral  agreement  that  such  note  should  be  void 
unless  his  crop  matured  and  unless  B  threshed  such  crop,  is  not 
such  mistake  of  law  as  will  enable  A  to  avoid  such  note  in  the 
hands  of  X.20  A  surety  who  had  been  released  from  liability  on 
the  original  note,  and  not  knowing  that  by  law  he  is  released,  signs 
a  new  note  for  an  extension  of  time,  is  liable  thereon.21  If  A  makes 
a  contract  with  full  knowledge  of  its  terms  under  an  erroneous  be- 
lief that  it  does  not  bind  him,22  as  where  a  married  woman  signs  a 
note  with  her  husband,  believing  that  it  does  not  bind  her  person- 
ally, but  only  her  interest  in  land,28  such  contract  can  not  be  avoided, 
since  such  mistake  is  not  mutual;  and  such  party  can  not  have 
relief.  So  if  A  takes  a  conveyance  from  her  husband  B  without 
covenants  of  warranty  under  a  mistaken  belief  that  A  and  B  are 
tenancies  by  entireties,21  or  if  A  agreed  to  and  did  convey  to  a 
railroad  a  right  of  way  across  his  farm,  not  knowing  that  it  would 


Wisconsin.  Kyes  v.  Furniture  Co., 
92  Wis.  32,  65  N.  W.  735. 

If  the  mistake  of  law  is  not  mutual, 
relief  will  not  be  given.  Bach  v.  In- 
terurban  Ry.  Co.,  —  la.  — ,  171  N.  W. 
723. 

W  Upson  Nut  Co.  v.  American  Ship- 
building Co.,  251  Fed.  707;  Hartsfield 
▼.  Wray,  181  Ky.  836,  205  S.  W.  965. 

n  Kirkland  v.  Moseley,  —  S.  Car.  — , 
96  S.  E.  608. 

*  Craft  v.  Moon,  —  Ala.  — ,  75  So. 
302. 

MKleimann  v.  Gieselmann,  114  Mo. 
437,  35  Am.  St.  Rep.  761,  21  S.  W.  796. 


20  Northwest  Thresher  Co.  ▼.  Mc- 
Ninch,  42  Okla.  155,  140  Pac.  1170. 

21  Churchill  v.  Bradley,  58  Vt.  403,  56 
Am.  Rep.  563,  5  Atl.  189;  see  also, 
Toole  v.  Crafts,  193  Mass.  110,  118  Am. 
St.  Rep.  455,  78  N.  E.  775. 

22  Milks  v.  Milks,  129  Mich.  164,  88 
N.  W.  402;  McDaniels  v.  Bank,  29  Vt. 
230,  70  Am.  Dec.  406. 

23  Grant  v.  Isett,  81  Kan.  246,  105 
Pac.  1021. 

24  Hancock  ▼.  Wiggins,  28  Ind.  App. 
449,  63  N.  E.  242. 
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prevent  him  from  recovering  damages  for  injury  to  the  rest  of  his 
farm,2*  no  relief  can  be  had.  A  telegraph  company  which  has 
agreed  to  pay  a  certain  rental  to  a  turnpike  company  for  a  right 
to  erect  telegraph  poles  along  the  side  of  the  turnpike,  believing 
that  such  telegraph  company  has  no  right  to  erect  such  poles  in  the 
absence  of  a  contract  therefor,  can  not  avoid  such  lease,  although 
by  statute  such  right  could  have  been  exercised  without  making 
compensation.26  A  compromise  of  a  dispute  as  to  legal  rights  can 
not  be  avoided  because  the  parties  were  mistaken  as  to  such 
rights.27  A  contract  to  pay  one  who  intended  to  contest  a  will  for 
waiving  such  action  can  not  be  avoided,  even  if  made  under  a  mis- 
take as  to  the  legal  rights  of  the  parties,  the  parties  knowing  all 
the  material  facts.21  If  A  with  full  knowledge  of  the  facts  releases 
a  mortgage  in  the  belief  that  his  deed  is  prior  to  an  unrecorded 
deed  to  X  because  A  had  his  deed  recorded  first,  relief  will  not  be 
given.29 

Under  statutes  which  are  in  force  in  some  states  which  provide 
for  giving  relief  in  case  of  mistake,  and  which  divide  mistakes  into 
mistakes  of  law  and  mistakes  of  fact,  a  contract  which  is  entered 
into  by  the  parties  under  a  mutual  mistake  of  law  can  not  be 
enforced.30 

Under  some  statutory  provisions,  relief  may  be  given  in  equity 
against  an  honest  mistake  of  law  as  to  the  effect  of  the  instrument 
on  the  part  of  both  contracting  parties  if  such  mistake  operates  as 
a  gross  injustice  to  one  and  gives  to  the  other  an  unconscionable 
advantage.81  Under  such  a  statute  equity  will  give  relief  if  one 
who  understands  that  he  is  entering  into  a  contract  of  compromise, 
signs  the  instrument  which  as  worded  is  without  meaning.22  Mis- 
take as  to  the  authoritv  of  an  executor  named  in  a  will  to  execute 


SEIdridge  v.  R.  R.,  88  Me.  191,  33 
Atl.  974. 

M  Berks  &  Dauphin  Turnpike  Road 
v.  American  Telegraph  &  Telephone 
Co.,  240  Pa.  St.  228,  87  Atl.  580. 

Tt  Mackin  v.  Dwyer,  205  Maes.  472,  91 
N.  E.  893;  Kirkland  v.  Moseley,  —  S. 
Car.  — ,  96  S.  E.  608. 

2*  Mackin  v.  Dwyer,  205  Mass.  472, 
91  N.  E.  893. 

If  an  employer  is  mistaken  as  to  his 
rights  under  the  Workmen's  Compensa- 
tion Law,  and  enters  into  a  compro- 
mise under  such  mistake,  no  relief  will 
he  given  to  him.  Bach  v.  Tnterurhan 
r7.  Co.,  —  la.  — ,  171  N.  W.  723. 


29Errett  v.  Wheeler,  109  Minn.  157, 
26  L.  R.  A.  (N.S.)  816,  123  N.  W.  414. 

30Silander  v.  Gronna,  15  N.  D.  552, 
125  Am  St.  Rep.  616,  108  N.  W.  544. 

Under  some  statutes,  relief  will  he 
given  for  a  mistake  of  law  on  the  part 
of  one  party,  of  which  the  other  know- 
ingly takes  advantage.  Hellebust  v. 
Bonde,  —  N.  D.  — ,  172  N.  W.  812. 

31Dolvin  v.  American  Harrow  Co., 
125  Oa.  699,  28  L.  R.  A.  (N.S.)  785,  64 
S.  E.  706. 

ttPolvin  v.  American  Harrow  Co. 
125  Oa.  699,  28  L.  R.  A*  (N.S.)  785,  54 
S.  E.  706. 
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a  power  conferred  upon  the  trustee  named  in  the  will  may  be 
ground  for  equitable  relief.33 

If  a  mortgagor  has  waited  for  an  unreasonable  time  for  attack- 
ing a  sale  of  mortgaged  property  and  in  the  meantime  third  per- 
sons have  acquired  rights  in  such  property,  the  mortgagor's  ignor- 
ance of  the  fact  that  the  assignment  of  the  mortgage  with  its 
power  of  sale  under  which  the  property  was  sold,  was  not  in  com- 
pliance with  law,  and  that  accordingly  such  sale  was  not  in  com- 
pliance with  law  does  not  prevent  the  application  of  the  doctrines 
of  estoppel  and  laches.34 

The  justice  of  the  result  which  is  reached  by  holding  that  a  mis- 
take of  law  has  no  legal  significance  depends  to  a  large  extent  upon 
the  nature  of  the  relief  which  is  sought.  If  A  has  paid  money  to 
B  which  A  does  not  owe,  and  he  had  paid  it  because  of  a  mistake 
of  law  and  without  any  intention  of  taking  chances  as  to  the  ex- 
istence of  the  rule  of  law,  it  seems  unjust  to  permit  B  to  retain 
such  money  and  to  enrich  himself  at  A's  expense.  If  the  question 
arises  in  equity  where  a  flexible  decree  can  be  rendered  which  to 
some  extent,  at  least,  preserves  the  rights  of  the  parties,  the  most 
just  results  seem  to  follow  where,  upon  one  theory  or  another,  the 
courts  give  relief  against  mistakes  of  law.  If  A  and  B  have  entered 
into  a  contract  which  apart  from  B's  mistake  of  law  possesses  all 
the  elements  of  a  valid  contract,  the  consequences  of  enabling  B  to 
resist  performance  because  of  a  mistake  of  law  on  his  part  which  is 
not  shared  by  A,  are  sometimes  disastrous.  Probably,  however,  the 
consequences  are  no  worse  where  the  mistake  is  one  of  law  than 
they  are  where  the  mistake  is  one  of  fact  which  B  has  made  and 
about  which  A  is  not  informed.  Whatever  the  consequences  of 
treating  mistake  of  law  as  a  defense  to  an  executory  contract,  it 
would  seem  clear  that  relief  ought  to  be  given  where  B's  mistake 
is  due  to  A's  innocent  misrepresentation,  and  still  more  clearly 
where  B's  mistake  is  due  to  A's  fraudulent  misrepresentation. 
Prom  the  avidity  with  which  the  courts  seek  to  find  some  means  of 
justifying  themselves  in  giving  relief  in  the  particular  case,  while 
at  the  same  time  they  profess  to  hold  that  no  relief  should  be  given 
for  a  mistake  of  pure  law.  it  is  evident  that  the  principle  is  one 
which  works  very  badly  in  its  actual  application. 

»  Clark  ▼.  Carter,   234  Mo.  90,  136      49  L  R.  A.  (N.S.)  775,  127  N.  W.  597. 
8.  W.  310.  (Statute  authorized  relief   in  case  of 

M  Kenny  v.  McKenzie,  25  S.  D.  485,      mistake  of  law.) 


§401 


Page  on  Contracts 


668 


§  401.  Mistake  of  law  involving  mistake  of  fact  An  exception 
to  this  general  rule  is  made  by  some  eminent  authorities  as  follows: 
If  the  mistake  is  a  mistake  as  to  a  general  rule  of  law,  the  rule 
already  given  applies,  and  no  relief  can  be  given;  but  if  it  is  a 
mistake  as  to  the  private  right  of  a  party  to  the  contract,  the  con- 
tract may  be  avoided  therefor.1  In  applying  this  principle  a  mis- 
take as  to  one's  title  to  realty,2  or  as  to  the  validity  of  a  lien  on 
one's  realty,3  or  a  mistake  as  to  the  legal  effect  of  a  note,  such  as 


1  England.  Cooper  v.  Phibbs,  L.  R. 
2  H.  L.  149;  Bingham  v.  Bingham,  1 
Ves.  Sr.  12(5;  Cocking  v.  Pratt,  1  Ves. 
Sr.  400;  Townshend  v.  Stangroom,  6 
Ves.  Jr.  328;  Broughton  v.  Hutt,  3  DeG. 
&  J.  501;  Pusey  v.  Desbouvrie,  3  P. 
Wms.  315;  Cann  v.  Cann,  1  P.  Wms. 
723. 

Arkansas.  Griffith  v.  Sebastian  Co., 
49  Ark.  24,  3  S.  W.  886. 

Connecticut.  Blakeman  v.  Blakeman, 
39  Conn.  320. 

Maryland.  Wilson  v.  Ins.  Co.,  60  Md. 
150. 

Massachusetts.  Reggio  v.  Warren, 
207  Mass.  525,  32  L.  R.  A.  (N.S.)  340, 
93  N.  E.;  805. 

Michigan.  Renard  v.  Clink,  91  Mich. 
1,  30  Am.  St.  Rep.  458,  51  N.  W. 
692. 

Minnesota.  Gerdine  v.  Menage,  41 
Minn.  417,  43  N.  W.  91;  Lane  v.  Holmes, 
55  Minn.  379,  43  Am.  St.  Rep.  508,  57 
N.  W.  132. 

Mississippi.  Alabama  &  Vicksburg 
Ry.  Co.  v.  Jones,  73  Miss.  110,  55  Am. 
St.  Rep.  488,  19  So.  105;  Hoy  v.  Hoy, 
93  Miss.  732,  25  L.  R.  A.  (N.S.)  182, 
136  Am.  St.  Rep.  548,  48  So.  903. 

New  Hampshire  Healy^  v.  Healy,  76 
N.  H.  504,  85  Atl.  156. 

Pennsylvania.  Wilson  v.  Ott,  173 
Pa.  St.  253,  51  Am.  St.  Rep.  767,  34 
Atl.  23. 

Utah.  Toland  v.  Carey,  6  Utah  392, 
24  Pac.  190  [affirmed  by  divided  United 
States  Supreme  Court  without  opinion, 
154  U.  S.  499]. 

Washington.  Morgan  v.  Bell,  3  Wash. 
554,  16  L.  R.  A.  614,  28  Pac.  925. 


2  Kentucky.  Bridgewater  v.  Byassee 
(Ky.),  93  S.  W.  35. 

Michigan.  Renard  v.  Clink,  91  Mich. 
1,  30  Am.  St.  Rep.  458,  51  N.  W.  692. 

Minnesota.  Gerdine  v.  Menage,  41 
Minn.  417,  43  N.  W.  91. 

Mississippi.  Hoy  v.  Hoy,  93  Miss. 
732,  25  L.  R.  A.  (N.S.)  182,  136  Am.  St. 
Rep.  548,  48  So.  903. 

Pennsylvania.  Wilson  v.  Ott,  173 
Pa.  St.  253,  51  Am.  St.  Rep.  767,  34 
Atl.  23. 

Washington.  Morgan  v.  Bell,  3  Wash. 
554,   16  L.  R.  A.  614,  28  Pac.  925. 

"Here,  the  Compromise  between  the 
Brothers  was  grounded  upon  the  Un- 
certainty of  their  Title  hi  Point  of 
Law,  not  upon  any  Doubt  in  Point  of 
Fact;  for  one  of  the  Parties  to  the 
Deed,  namely,  the  Defendant,  well  knew 
all  the  Facts  of  the  Case,  and  was  in 
possession  of  all  the  Title  Deeds,  so 
that  there  was  no  Room  for  any  Doubt 
upon  that  Head.  Now,  in  such  a  Case, 
I  apprehend,  that  in  order  to  constitute 
a  fair  Compromise,  and  that  a  Deed  of 
that  Import  should  be  binding  upon 
both  Parties,  the  Facts  must  be  fairly 
stated  in  order  to  arrive  at  that,  which 
is  the  Foundation  of  the  Agreement, 
namely,  that  the  Law  resulting  from 
those  Facts  is  considered  doubtful. 
Here,  in  neither  of  the  Cases  laid  be- 
fore Counsel,  are  the  Facts  correctly 
stated;  I  mean  respecting  the  Title  to 
the  real  Property .*  Leonard  v.  Leon- 
ard, 2  Ball.  &  B.  171. 

3  Toland  v.  Corey,  6  Utah  392,  24  Pac 
190  [affirmed  by  divided  court,  Corey 
v.  Toland,  154  U.  S.  499]. 
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whether  it  carried  interest;4  or  ignorance  of  a  right  to  avoid  a 
contract,1  as  where  the  written  memorandum  of  a  contract,  which 
is  in  the  possession  of  the  adversary  party,  is  so  incomplete  that  it 
does  net  comply  with  the  statute  of  frauds,1  are  such,  mistakes  as 
to  private  rights  as  justify  the  party  who  has  made  such  mistake  in 


4  Lane  v.  Holmes,  55  Minn.  379,  43 
Am.  St.  Rep.  508,  57  N.  W.  132.  In 
this  case  B  gave  A  a  note  for  $3,000, 
the  rate  of  interest  being  left  blank, 
and  neither  party  expecting  the  note 
to  bear  interest.  A  sent  the  note  to 
his  attorney,  X,  to  foreclose,  and  X 
computed  the  note  at  seven  per  cent, 
interest  and  bid  in  the  property  at  this 
amount.  B  then  sued  A  to  recover  the 
difference  between  this  bid,  and  the  true 
amount  of  the  debt,  $3,000,  plus  the 
costs  of  foreclosure.  A  sought  to  avoid 
his  purchase.  It  was  held  that  he  could 
do  so.  In  Gerdine  v.  Menage,  41  Minn. 
417,  43  N.  W.  91,  X  tried  to  foreclose 
a  mortgage  and  thought  he  had  done 
so  in  legal  form.  He  then  paid  off 
liens  on  such  property.  The  foreclosure 
being  set  aside,  he  was  allowed  sub- 
rogation to  the  liens  thus  paid  off,  But 
in  Truesdale  v.  Sidle,  65  Minn.  315,  67 
N.  W.  1004,  A,  thinking  that  a  note 
and  mortgage  given  by  B  included  at- 
torney fees,  added  that  amount  to  the 
debt,  interest  and  costs  of  foreclosure, 
and  bid  that  sum  for  the  property. 
B  sued  A  to  recover  the  amount  of 
the  bid  in  excess  of  A's  debt  and  costs, 
which  amounted  to  the  supposed  at- 
torney fees.  The  vahie  of  the  lots  hav- 
ing depreciated,  A  was  not  allowed  to 
avoid  his  bid. 

•  Rees  v.  De  Bernardy  [1896],  2  Ch. 
437.  (Where  two  illiterate  old  women 
were  induced  to  agree  to  pay  one-half 
of  an  interest  in  an  estate  for  informa- 
tion of  their  interest,  and  afterward 
ratified  such  agreement  by  drawing 
money  thereunder.)  Alabama,  etc.,  Ry. 
▼.  Jones,  73  Miss.  110,  55  Am.  St.  Rep. 
488,  19  So.  105.  (In  this  case,  A  who 
had  been  injured  was  induced  to  give 


a  release  while  under  the  influence  of 
opium:  Subsequently,  not  knowing 
that  he  could  rescind  his  release  he  rati- 
fied. It  was  held  that  in  an  action  at 
law  he  could  avoid  the  release  and  the 
ratification  thereof.)  According  to 
some  authorities  ratification  after  ma- 
jority of  a  contract  made  during  in- 
fancy, by  one  who  does  not  know  that 
infancy  is  a  defense,  may  be  avoided 
on  the  ground  of  mistake  of  law. 

Alabama.  Eureka  Co.  v.  Edwards, 
71  Ala.  248;  Flexner  v.  Dickerson,  72 
Ala.  318. 

Indiana.  Fetrow  v.  Wiseman,  40  Ind. 
148. 

Kentucky.  Petty  v.  Roberts,  70  Ky. 
(7  Bush)  410. 

Massachusetts.  Morse  v.  Wheeler, 
86  Mass.  (4  AH.)  570;  Owen  v.  Long, 
112  Mass.  403. 

Missouri.  Baker  v.  Kennett,  54  Mo. 
82;  Ring  v.  Jamison,  66  Mo.  424. 

North  Carolina.  Alexander  v.  Hutch- 
eson,  9  N.  Car.  (2  Hawks)  535;  Dunlap 
v.  Hales,  47  N.  Car.  (2  Jones  L.)  381; 
Turner  v.  Gaither,  83  N.  Car.  357,  35 
Am.  Rep.  574. 

Ohio.  Anderson  v.  Soward,  40  Ohio 
St.  325,  48  Am.  Rep.  687. 

Pennsylvania.  Curtin  v.  Patten,  11 
Serg.  &  R.  (Pa.)  305;  Hinely  v.  Marga- 
ritz,  3  Pa.  St.  428. 

Tennessee.  Scott  v.  Buchanan,  30 
Tenn.  (11  Humph.)  468;  Reed  v.  Bos- 
hears,  36  Tenn.  (4  Sneed)  118. 

Vermont.  Hatch  ▼.  Hatch,  60  Vt. 
160,  13  Atl.  791. 

Contra,  Clark  v.  Van  Court,  100  Ind. 
113,  50  Am.  Rep.  774. 

•  Tucker  v.  Denton  (Ky.),  15  L.  R. 
A.  (N.S.)  289,  32  Ky.  L.  Rep.  521,  106 
S.  W.  280. 
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avoiding  the  transaction*  A  mistake  in  believing  that  A  had 
adopted  B  and  C,  and  that  B  and  C  were  accordingly  the  heirs  of 
A,  is  said  to  be  a  mistake  of  fact  whether  the  mistake  exists  in 
believing  that  the  party  had  executed  the  instrument  whereby  such 
others  were  adopted,  or  whether  the  mistake  was  one  as  to  the  legal 
effect  of  such  instrument.7  Equity  will  relieve  trustees,  from  a  con- 
tract which  they  have  entered  into  under  a  mistake  as  to  their 
powers  and  duties,  if  such  remedy  does  not  injure  the  estate  or 
other  beneficiaries,  and  if  the  result  of  refusing  relief  will  be  to 
enable  certain  beneficiaries  to  enrich  themselves  at  the  expense  of 
such  trustees.1  Mistake  as  to  the  duration  of  an  estate  is  often  re- 
garded as  a  mistake  of  fact  and  is  discussed  elsewhere.1  One  who 
is  advised  by  counsel  that  he  has  only  an  undivided  one-half  inter- 
est in  certain  realty,  and  in  reliance  on  such  statement  executes  a 
deed  for  such  realty,  may  avoid  it  on  learning  that  in  fact  he  is 
owner  thereof  in  severalty.10  A  contract  adjusting  mutual  ac- 
counts between  A  and  B,  and  providing  for  a  conveyance  of  an 
undivided  interest  in  property  for  a  certain  amount  which  is  based 
on  the  assumption  that  the  proceeds  of  an  insurance  policy  which 
was  made  payable  to  A  and  the  premiums  for  which  were  paid  out 
of  the  income  of  property  which  belonged  to  A  and-B  jointly, 
would  belong  to  B  if  A  died  before  B,  will  not  be  enforced  spe- 
cifically.11 

While  this  distinction  is  indorsed  by  excellent  authority,  it  is, 
nevertheless,  a  difficult  one  to  apply  as  a  test.  In  order  to  be  mis- 
taken as  to  a  private  right,  when  all  the  facts  are  known,  one  must 
generally  be  mistaken  as  to  some  rule  of  general  law  and  mistakes 
as  to  the  rules  of  general  law  are  material,  as  a  rule,  only  when 
they  cause  mistake  as  to  private  rights.  The  commonest  form  of 
so-called  mistake  as  to  private  right  is  where  one  party  is  mistaken 
as  to  the  ownership  of  property.  Now  the  question  of  ownership 
of  property  is  often  treated  as  an  ultimate  question  of  fact,  even 
when  its  determination  depends  solely  on  questions  of  law.12  Under 
statutes  which  provide  that  "an  apparent  consent  is  not  real  or 

7  Lewis  v.  Mate,  140  la.  698,  119  N.  11  Noecker  v.  Wallingford,  133  la.  605, 

W.  152.  Ill  N.  W.  37. 

•  Reggio  v.  Warren,  207  Mass.  525,  32  12  "Such   mistakes   are  classed   with 
L.  R.  A.  (N.S.)  340,  93  N.  E.  805.  mistakes   of   fact  and  are  frequently 

•  See  §290.  relieved    from    where    the    equity    is 
M  Hoy  v.  Hoy,  93  Miss.  732,  136  Am.      clear."     Gerdine  v.   Menage,  41   Minn. 

St.  Rep.  548,  25  L.  R.  A.   (N.S.)    182,      417,  43  N.  W.  91, 
48  So.  903. 
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free,  when  obtained  through  *  *  *  (5)  mistake,"  and  that 
"mistake  may  be  either  of  fact  or  of  law,"  a  contract  entered  into 
under  a  mistake  as  to  the  owner  of  the  legal  title  of  the  property 
in  question  is  invalid.13  Yet  even  mistakes  as  to  ownership,  due  to 
mistake  of  law,  are  not  relieved  against  in  equity  according  to 
some  authorities.14  It  seems  rather  that  there  is  a  conflict  of  author- 
ity on  the  question  of  how  far  relief  will  be  given  against  mistakes 
of  law  in  the  inducement,  and  that,  as  a  means  of  reconciling  the 
conflicting  decisions,  the  distinction  under  discussion  is  supported 
rather  by  obiter,  and  by  the  reasons  assigned  by  the  courts  for 
their  decisions  than  by  the  principles  actually  involved  in  the  facts 
presented  for  adjudication.  The  fact  is  that  many  courts  wish  to 
give  relief  against  mistake  of  law,  but  they  dislike  to  admit  that 
they  are  doing  it.  Hence,  the  attempt  to  treat  the  general  rule  as 
law  and  to  avoid  applying  it  in  the  particular  cases  as  they  arise 
for  decision. 

§  402.  Mistake  of  law  causing  gratuitous  promise.  There  are, 
however,  some  exceptions  to  the  general  rule,  on  which  the  authori- 
ties are  in  substantial  accord.  If  A  is  not  in  fact  liable  at  all  to  B, 
a  promise  to  pay  made  under  mistake  as  to  his  liability  is  void.1 
Where  A  gave  a  release  to  B's  assignee  in  insolvency,  thinking  that 


13  Iowa  Loan  &  Trust  Co.  v.  Schnose, 
19  a  D.  248,  103  N.  W.  22,  Rev.  Civ. 
Code  §§  1196,  1205. 

14  United  States.  United  States  Bank 
v.  Daniel,  37  U.  S.  (12  Pet.)  32,  9  L.  ed. 
989;  Upton  v.  Tribilcock,  91  U.  S.  45, 
23  L.  ed.  203;  Allen  v.  Galloway,  30 
Fed.  466;  Hamblin  v.  Bishop,  41  Fed. 
74. 

Alabama.  Dill  v.  Shahan,  25  Ala. 
694,  60  Am.  Dec.  540. 

Missouri.  Kleimann  v.  Gieselmann, 
114  Mo.  437,  35  Am.  St.  Rep.  761,  21 
S.  W.  796. 

Hew  York.  Gilbert  v.  Gilbert,  9 
Barb.   (N.  Y.)   532. 

Virginia.  Zollman  v.  Moore,  62  Va. 
(21    Gratt.)    313. 

Wisconsin.  Burkhauser  v.  Schmitt, 
45  Wis.  316,  30  Am.  Rep.  740. 

1 1llinois.  Koenig  v.  Haddiz,  21  111. 
App.  53. 


Kentucky.  Blakemore  v.  Blakemore 
(Ky.),  44  S.  W.  96.  (An  heir  assumed 
a  debt  of  his  ancestor,  barred  by  limi- 
tations, thinking  it  a  lien  on  his  realty.) 
Underwood  v.  Brockman,  34  Ky.  (4 
Dana)  309,  29  Am.  Dec.  407  [cited  and 
approved  in  Ray  v.  Bank,  42  Ky.  (3  B. 
Mon.)  510,  39  Am.  Dec.  479] ;  Louisville, 
etc.,  Ry.  v.  Hopkins  County,  87  Ky. 
605,  9  S.  W.  497;  Titus  v.  Ins.  Co.,  97 
Ky.  567,  53  Am.  St.  Rep.  426,  28  L.  R. 
A.  478,  31  S.  W.  127. 

Maine.  Neal  v.  Coburn,  92  Me.  139, 
69  Am.  St.  Rep.  495,  42  Atl.  348. 

Massachusetts.  Warder  v.  Tucker, 
7  Mass.  449,  5  Am.  Dec.  62. 

New  Jersey.  Skillman  v.  Teeple,  1 
N.  J.  Eq.  232. 

New  York.  Haviland  v.  Willetts,  141 
N.  Y.  35,  35  N.  E.  958. 

South  Carolina.  WhitehillV  Dacus, 
49  S.  Car.  273,  27  S.  E.  200. 
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he  would  receive  a  dividend  on  his  claim  therefor,  but  the  release 
was  filed  too  late  to  enable  A  to  receive  a  dividend,  A  was  allowed 
to  have  cancellation  of  the  release  and  to  maintain  an  action  on 
the  original  debt.2  So  where  A  owned  a  mare  and  left  it  with  B, 
and  X,  B's  husband,  sold  it,  and  was  indicted  for  larceny,  and  A 
and  B,  mistakenly  thinking  that  the  only  question  involved  in  X's 
case  was  the  ownership  of  the  mare,  agreed  that  A  should  take 
charge  of  the  mare,  but  if  X  were  acquitted,  he  should  return  her 
to  B,  no  valid  contract  existed.1  If  A  agrees  to  sell  certain  inter- 
ests in  public  land  to  B  and  such  interests  can  not  be  sold  under 
the  law  of  the  United  States,  such  mistake  prevents  the  existence 
of  a  contract.4  A  release  by  an  administrator  of  a  policy  upon  the 
life  of  the  decedent  in  the  sum  of  one  thousand  dollars,  which  is 
made  in  consideration  of  the  return  of  one  premium  amounting  to 
less  than  fifty  dollars,  and  which  is  induced  by  the  false  statement 
of  the  insurance  company  that  the  policy  was  void  by  reason  of 
false  statements  in  the  application,  when  in  fact  such  statements 
did  not  avoid  the  policy  because  the  application  was  not  attached  to 
the  policy  as  required  by  statute,  is  voidable.1  If  by  statute  a  con- 
tract for  the  sale  of  a  homestead  is  void  unless  the  wife  signs  such 
contract  as  well  as  the  husband,  a  contract  to  pay  a  certain  sum 
of  money  for  the  release  of  a  contract  for  the  sale  of  a  homestead 
which  was  not  signed  by  the  wife,  is  inoperative.1  In  cases  of  this 
class  the  presence  of  the  mistake  obscures  the  controlling  feature  of 
the  case,  which  is  that  there  is  no  consideration  for  the  promise  and 
that  even  if  there  were  no  mistake  such  promise  would  be  unen- 
forceable. If  mistake  at  all,  it  is  really  a  form  of  mistake  as  to 
the  subject-matter.7 

§  403.  Mistake  of  law  coupled  with  inequitable  conduct   If  the 

party  acting  under  mistake  of  law  is  also  subject  to  undue  influence 
a  still  clearer  case  for  equitable  relief  exists.1    Thus  rescission  was 

IWhitehill  v.  Daciw,  49  S.  Car.  273,  Evans  v.  Funk,  151  HI.  650,  38  N.  E. 

27  S.  E.  200.  230. 

3  Fink  v.  Smith,  170  Pa.  St.  124,  50  Kentucky.    Sallee  v.  Sallee  (Ky.),  35 
Am.  St.  Rep.  750,  32  Atl.  566.  S.  W.  437. 

4  Miller  v.  Thompson,  40  Nev.  35,  160  Maine.    Jordan  v.  Stevens,  51  Me.  78, 
Pac.  775.  81  Am.  Dee.  556. 

■Rauen  v.  Prudential  Ins.  Co.,   129  Nebraska.     Loosing   v.   Loosing,  85 

la.  725,  106  N.  W.  198.  Neb.  66,  122  N.  W.  707. 

SSilander  v.  Gronna,  15  N.  D.  552,  New  Jersey.    Flummerfelt  v.  Flum- 

125  Am.  St.  Rep.  616,  108  N.  W.  544.  merfelt,  51  N.  J.  Eq.  432,  26  Atl.  857. 

7  See  §§261  et  seq.  West  Virginia.    Tolley  v.  Poteet,  62 

1 1llinois.    Baehr  v.  Wolf,  59  111.  470;  W.  Va.  231,  57  S.  E.  811. 
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given  of  a  conveyance  of  a  homestead  by  a  grantor  eighty-six  years 
old,  believing  that  it  could  be  taken  from  him  by  a  judgment  in  a 
threatened  suit  for  slander.2  Thus  where  an  executor,  in  whom  the 
legatees  confide,  takes  a  release  from  one  of  them  knowing  that  it 
is  given  under  the  mistaken  belief  that  such  legacy  had  lapsed,, 
such  release  may  be  avoided.3  Rescission  may  be  given  for  ignor- 
ance of  her  homestead  rights  whereby  a  widow  is  induced  to  buy 
land  in  which  she  had  such  right  greatly  in  excess  of  the  true  value 
of  the  estates  which  she  was  buying.4  In  cases  of  this  sort,  the  true 
ground  of  relief  is  not  the  mistake  of  law  per  se,  but  the  fact  that 
all  the  circumstances  of  the  case  show  that  the  party  seeking  relief 
was  the  victim  of  constructive  fraud  or  undue  influence. 

§404.  Mistake  as  to  foreign  law.  A  mistake  as  to  a  rule  of 
foreign  law  is  always  treated  as  a  mistake  of  fact.1  The  question 
of  what  law  is  to  be  treated  as  foreign  and  what  as  domestic  has 
been  considered  in  connection  with  misrepresentations  of  foreign 
law.2 


2Sallee  v.  Sallee  (Ky.),  35  S.  W.  437. 

3HaviIand  v.  Willets,  141  N.  Y.  35, 
35  N.  E.  958. 

4 Van  Norsdall  v.  Smith,  141  Mich. 
355,  104  N.  W.  660. 

1  Connecticut.  Patterson  v.  Bloomer, 
35  Conn.  57,  95  Am.  Dec.  218. 

Illinois.  Marshall  v.  Coleman,  187 
111.  556,  68  N.  E.  628. 

Indiana.  Schlosser  v.  Nicholson,  184 
Ind.  283,  111  N.  E.  13. 

Kansas.     Osincup   v,  Henthorn,   89 


Kan.  58,  46  L.  R.  A.  (N.S.)  174,  Ann. 
Cas.  1914C,  1262,  130  Pac.  652. 

Massachusetts.  Haven  v.  Foster,  26 
Mass.  (9  Pick.)  112. 

New  Jersey.  Rosenbaum  v.  Credit* 
System  Co.,  64  N.  J.  L.  34,  44  Atl.  966. 

New  York.  Bank  of  Chillicothe  v. 
Dodge,  8  Barb.  (N.  Y.)  233;  Merchants' 
Bank  v.  Spalding,  12  Barb.  (N.  Y.)  302. 

See  Pittsburgh  etc.,  Iron  Co.  v.  Iron 
Co.,  118  Mich.  109,  76  N.  W.  395. 

2  See  §§  397  and  398. 
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NATURE. 

§  405.  Nature  of  constructive  fraud.    It  is  difficult  to  frame  a 

definition  of  constructive  fraud  which  will  at  once  be  accurate  and 

include  all  that  the  legal  concept  embraces.    The  rules  of  construc- 
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tive  fraud  have  been  developed  by  courts  in  cases  in  which  they 
have  refused  to  frame  definitions  of  fraud,  or  to  be  controlled  in 
giving  relief  by  specific  and  definite  rules  in  regard  to  fraud.1 
Other  facts  intensify  the  difficulty.  Unlike  one  another  as  the  ex- 
treme types  of  fraud,  duress,  and  incapacity  may  be,  there  are 
many  cases  in  which  dishonest  and  inequitable  conduct  which  may 
not  amount  to  actual  fraud,  coupled  with  an  amount  of  moral  com- 
pulsion which  may  not  amount  to  technical  duress,  is  brought  to 
bear,  either  on  a  person  who  is  of  feeble  capacity,  though  not  suf- 
fering from  actual  insanity  or  imbecility,  or  else  upon  a  person 
who  reposes  especial  trust  and  confidence  in  the  adversary  party 
to  the  contract.  In  cases  like  this  it  may  be  as  easy  to  see  that  the 
contract  ought  not  to  be  enforced  as  it  is  difficult  to  lay  down  a 
general  principle  stating  the  exact  combination  of  facts  which  in- 
duced the  court  to  give  relief  in  that  particular  case,  and  which  it 
will  apply  in  the  future  to  similar  cases.  When  the  propriety  of 
granting  relief  is  clear,  it  is  not  always  necessary  under  our  system 
of  jurisprudence  to  classify  the  case  carefully  as  one  of  construc- 
tive fraud  or  undue  influence.  Furthermore,  the  doctrines  of  con- 
structive fraud  have  grown  by  piecemeal.  Particular  classes  of 
cases  have  been  recognized  by  the  courts  as  referable  to  construc- 
tive fraud,  long  before  the  general  principles  underlying  the  partic- 
ular classes  of  cases  have  been  worked  out  into  accurate  forms  of 
statement.  While  such  a  state  of  affairs  is  always  to  be  regretted, 
it  is  inevitable  under  a  theory  of  the  law  which  restricts  the  power 
and  jurisdiction  of  its  courts  to  deciding  the  specific  case  then  on 
trial,  and  makes  impossible  an  official  and  authoritative  statement 
of  the  general  principles  which  the  courts  are  ready  to  apply  to 
other  cases  not  before  it.  A  further  source  of  difficulty  is  that 
courts  and  text-writers  have  included  under  constructive  fraud 
classes  of  cases  that  have  no  connection  with  it.  One  of  the  clear- 
est and  profoundest  of  writers  has  included  under  the  head  of  con- 


IMeldrum  v.  Meldrum,  15  Colo.  478, 
11  L.  R.  A.  65,  24  Pac.  1083. 

"Fraud  being  infinite,  chameleon - 
hued,  protean -shaped,  no  court  of 
equity  has  ever  been  so  unwise  as  to 
give  rope  to  fraud-doers  by  laying  down 
a  hard-and-fast  definition  of  it,  there- 
by enabling  scamps  to  work  at  will 
outside  the  lines  of  the  definition.  To 
the  contrary,  fraud  is  left  undefined 
except  in  the  most  flexible  general  way, 
so  that  it  may  meet  the  mould  and 


pressure  of  the  facts  of  the  concrete 
case.  But  there  can  be  no  fraud  of  a 
grantee  against  a  grantor  in  the  sense 
of  a  court  of  equity  unless  there  are 
'acts,  omissions  and  concealments 
which  involve  a  breach  of  legnl  or  equit- 
able duty,  trust  or  confidence,  justly 
reposed'  and  are  injurious  to  the 
grantor  or  by  which  'an  undue  and 
unconscientious  advantage  is  taken  of 
grantor."  Lee  v.  Lee,  258  Mo.  599,  167 
S.  W.  1030. 
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structive  fraud,  illegal  contracts.2  Fraud,  actual  or  constructive,  is 
operative  only  when  it  affects  offer  and  acceptance,  making  the 
agreement  thus  apparently  reached  either  void  or  voidable.  Illegal 
contracts  are  unenforceable  solely  on  account  of  their  subject-mat- 
ter. It  is  perfectly  possible,  and  usually  the  case,  that  in  an  illegal 
contract,  offer  and  acceptance  result  in  a  perfect  meeting  of  the 
minds,  though  on  a  subject-matter  about  which  the  law  does  not 
allow  parties  to  contract.  A  tentative  definition  of  constructive 
fraud  is,  however,  a  necessity.  The  following  may  be  suggested: 
Constructive  fraud  consists  of  such  acts  or  omissions,  not  amount- 
ing to  actual  fraud,  as  on  account  of  the  peculiar  relations  of  the 
parties  to  the  contract  render  the  contract  induced  thereby  as 
unenforceable  as  actual  fraud  would  have  made  it.1 

n. 

RELATIONS  UNDEE  WHICH  CONSTRUCTIVE  FRAUD  MAY 

EXIST. 


§  406.  Constructive  fraud  limited  to  relations  of  trust  and  con- 
fidence. The  definition  of  constructive  fraud  here  given  includes  a 
special  relation  between  the  parties  to  the  contract  as  an  essential 
element.  Probably  constructive  fraud  in  the  accurate  sense  of  the 
term  does  not  exist  between  persons  of  normal  status,  who  repose 
no  especial  trust  and  confidence  in  each  other  and  deal  with  each 
other  at  arm's  length.  Where  relations  of  special  trust  and  confi- 
dence exist,  however,  facts  which  do  not  amount  to  actual  fraud 
may  have  its  legal  effect.1     "A  breach  of  duty  is  'constructive 


SPomeroy    Equit.   Juris.    (4th    ed.), 

020  to  942. 

ILngrone  v.  Timmerman,  46  S.  Car. 
372,  24  S.  E.  290;  see  also  Clay  v. 
Thomas,  178  Ky.  190,  198  S.  W.  762. 

1  Alabama.  Harraway  v.  Harraway, 
136  Ala.  499,  34  So.  836. 

California.  Robins  v.  Hope,  57  Cal. 
493;  Brison  v.  Brison,  75  Cal.  525,  7 
Am.  St.  Rep.  189,  17  Pac.  689;  Alaniz 
v.  Casenave,  91  Cal.  41,  27  Pac.  521. 

Colorado.  Sears  v.  Hicklin,  13  Colo. 
143,  21  Pac.  1022;  Meldram  v.Meldrum, 
15  Colo.  478,  11  L.  R.  A.  65,  24  Pac. 
1083. 


Georgia.  Evans  v.  Evans,  118  Ca. 
890,  98  Am.  St.  Rep.  180,  45  S.  E.  612. 

Illinois.  Stone  v.  Wood,  85  111.  603; 
Thomas  v.  Whitney,  186  111.  225,  57  N. 
E.  808  [affirming  83  111.  App.  247]; 
Hursen  v.  Hursen,  212  111.  377,  103  Am. 
St.  Rep.  230,  72  N.  E.  391;  Brixel  v. 
Brixel,  230  111.  441,  82  N.  E.  651. 

Indiana.  Basye  v.  Basye,  152  Ind. 
172,  52  N.  E.  797. 

Iowa.  Curtis  v.  Armagast,  158  la. 
507,  138  N.  W.  873. 

Maryland.  Highberger  v.  Stiffier,  21 
Md.  338,  83  Md.  Dec.  593. 

Mississippi.  Field  v.  Banking  Co.,  77 
Miss.  180,  26  So.  365. 
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fraud.'  "2  If  A  occupies  a  fiduciary  relation  to  B,'  and  engages  in 
a  transaction  with  B  which  is  prejudicial  to  B,  such  transaction  is 
presumptively  fraudulent;4  and  if  it  appears  that  B  did  not  have 
full  knowledge  of  his  legal  rights,1  or  even  if  it  does  not. appear 
affirmatively  that  B  had  such  knowledge,1  such  transaction  will  be 
set  aside  for  constructive  fraud.    In  such  cases  it  is  for  A  to  show 


Missouri.  Turner  v.  Turner,  44  Mo. 
535. 

Nebraska.  Dickerson.  v.  Dickerson, 
24  Neb.  530,  8  Am.  St.  Rep.  213,  39  N. 
W.  429. 

New  York.  Boyd  v.  De  La  Montagnie, 
73  N.  Y.  498,  29  Am.  Rep.  197;  Smith 
v.  Smith,  134  N.  Y.  62,  30  Am.  St. 
Rep.  G17,  31  N.  E..?58;  Barnard  v. 
Gantz,    140  N.   Y.   249,   35   N.   E.   430. 

North  Carolina.  Warlick  v.  White, 
86  N.  Car.  139,  41  Am.  Rep.  453. 

Ohio.  Chittenden  v.  Chittenden,  22 
'  Ohio  C.  C.  498,  12  Ohio  C.  D.  526. 

Oklahoma.  Thomas  v.  Thomas,  27 
Okla.  784,  35  L.  R.  A.  (N.S.)  124,  109 
Pac.  825,   113  Pac.  1058. 

Pennsylvania.  Kline  v.  Kline,  57 
Pa.  St.  120,  98  Am.  Dec.  206;  Darling- 
ton's Appeal,  86  Pa.  St.  512,  27  Am. 
Rep.  726. 

"Constructive  fraud  often  exists 
where  the  parties  to  the  contract  have 
a  special  confidential  or  fiduciary  rela- 
tion, which  affords  the  power  and 
means  to  one  to  take  undue  advan- 
tage of,  or  exercise  undue  influence 
over,  the  other.  Wherever,  from  such 
relation,  considerable  authority  or  in- 
fluence necessarily  exists  on  the  one 
side,  and  a  corresponding  reliance  and 
confidence  is  placed  on  the  other,  a 
party  will  not  be  suffered  to  abuse  this 
authority  or  influence  by  extracting 
any  advantage  to  himself.  A  transac- 
tion between  persons  so  situated  is 
watched  with  extreme  jealousy  and 
solicitude,  and  if  there  be  found  the 
slightest  trace  of  undue  influence  or 
unfair  advantage,  redress  will  be  given 
to  the  injured  party.  Owing  to  the 
near  connection  between  the   parties, 


in  many  relations,  the  transaction  in 
itself  is  considered  bo  suspicious  as  to 
cast  the  burden  of  proof  upon  the  per- 
son who  seeks  to  support  it,  to  show 
that  he  has  taken  no  advantage  of  his 
influence  or  knowledge,  and  that  the 
arrangement  is  fair  and  conscientious/' 
Darlington's  Appeal,  86  Pa.  St.  512,  27 
Am.  Rep.  726  [quoted  in  Thomas  v. 
Thomas,  27  Okla.  784,  35  L.  R.  A.  (N.S.) 
124,  109  Pac.  825,  113  Pac.  1058];  see 
Purchaser  at  Sheriff's  Sale:  When  a 
Trustee,  by  Roland  R.  Foulke,  46  Amer- 
ican Law  Register  (N.S.)  147. 

2  Baker  v.  Humphrey,  101  U.  S.  494, 

25  L.  ed.  1065. 

3  Field  v.  Banking  Co.,  77  Miss.  180, 

26  So.  365. 

4  Thomas  v.  Whitney,  186  111.  225,  57 
N.  E.  808  [affirming  83  111.  App.  247]. 

"It  is  well  settled  that  where  it  ap- 
pears that  a  fiduciary  or  confidential 
relation  existed  between  the  parties 
at  the  time  of  the  transaction  alleged 
to  be  fraudulent,  such  as  trustee  and 
cestui  que  trust,  principal  and  agent, 
attorney  and  client,  husband  and  wife, 
guardian  and  ward,  or  where  one  of 
the  parties  for  any  other  reason  pos- 
sesses influence  or  power  over  the 
other,  the  law  raises  a  presumption  of 
fraud  whenever  the  party  in  whom  the 
confidence  is  reposed  obtains  from  the 
other  a  contract  to  his  own  profit." 
Schneider  v.  Schneider,  125  la.  1,  98  N. 
W.  159. 

■  Field  v.  Banking  Co.,  77  Miss.  180, 
26  So.  365. 

6  Thomas  v.  Whitney,  186  111.  225, 
57  N.  E.  808  [affirming  83  HI.  App. 
247]. 
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affirmatively  that  such  a  transaction  is  fair  and  honest  or  it  will  be 
presumed  fraudulent.7  The  relations  between  the  parties  which 
make  constructive  fraud  possible  are  of  two  different  kinds.  -The 
trust  and  confidence  reposed  may  be  general,  as  in  relations  be- 
tween husband  and  wife,  parent  and  child,  and  the  like.  In  other 
cases,  as  between  principal  and  agent,  partners,  directors  and  the 
corporation  or  the  stockholders,  the  trust  and  confidence  may  be 
reposed  as  to  a  certain  limited  subject-matter,  while  as  to  other 
matters  the  same  parties  may  occupy  no  relation  of  trust  and  con- 
fidence. Further,  the  relations  of  trust  and  confidence  may  be 
technical  ones,  such  as  those  between  principal  and  agent,  and  the 
like,  or  actual  trust  and  confidence  may  be  reposed,  though  no 
technical  relations  of  trust  and  confidence  exist. 

§407.  Non-disclosure  in  general  as  constructive  fraud.     The 

difference  between  actual  and  constructive  fraud  can  be  seen  best 
by  considering  the  elements  of  acttial  fraud  and  observing  which 
of  them  are  non-essential  in  constructive  fraud.  Thus  an  active 
misstatement  of  a  material  fact,  or  a  wilful  and  active  concealment 
thereof,  is  an  essential  element  of  actual  fraud  in  order  to  avoid 
ordinary  contracts.1  Between  persons  in  relations  of  especial  trust 
and  confidence,  constructive  fraud  may  exist  by  reason  of  mere 
non-disclosure.  Even  if  the  party  reposing  trust  and  confidence 
does  not  care  with  whom  he  deals  and  the  identity  of  the  adver- 
sary party  is  of  no  consequence  to  him,  the  person  in  whom  trust 
is  reposed  can  not  conceal  his  identity  and  act  as  the  adversary 
party  to  the  contract.  If  he  does  so,  constructive  fraud  exists.2  If 
he  discloses  his  identity,  he  must  furthermore  make  full  and  com- 
plete disclosure  of  all  material  facts  known  to  him,3  and  must  make 
a  fair  and  reasonable  contract.  If  he  does  not  do  this  the  contract 
thus  induced  is  voidable  for  constructive  fraud.  If  he  does,  the 
contract  may  be  valid.  The  party  in  whom  trust  is  reposed  must 
not  make  any  secret  gain  for  himself  out  of  the  subject-matter  of 
such  trust  and  confidence.  If  he  does  so,  the  person  reposing  such 
trust  and  confidence  may  make  him  account  for  such  gain.    If  the 

7  Rogers  v.  Brightman,  189  Ala.  228,  1 A  different  rule  applies  to  contracts 

66  So.  71;  Roberts  v.  Weimer,  227  111.  uberrimae  fidei.     See  §§387  et  seq. 

138,  81  N.  E.  40  [affirming  Roberts  v.  2  See  §  408. 

Weimer,   130  III.   App.   297];    Dawson  3  See  §§  408  et  seq.;  Rogers  v.  Bright- 

v.  National  Life  Ins.  Co.,  176  la.  362,  man,   189   Ala.  228,  66  So.  71;    In  re 

157  N.  W.  029;   Peterson  v.  Budge,  35  Spann  (Okla.),  152  Pac.  68. 
Utah  596,  102  Pac.  211. 
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parties  to  a  written  contract  occupy  a  confidential  relation,  the 
superior  to  such  relation  is  bound  to  inform  the  adversary  party  of 
the  legal  effect  of  such  contract.4 

The  burden  of  showing  that  the  transaction  is  a  fair  one  and 
honest  is  upon  the  person  in  whom  confidence  is  reposed.8  The 
burden  of  showing  that  full  disclosure  of  all  material  facts  rests 
upon  the  superior  to  the  fiduciary  relation.8 


§  408.  Principal  and  agent.  The  elements  of  constructive  fraud 
may  best  be  understood  from  a  discussion  of  their  applications  to 
the  particular  relations  existing  between  the  parties.  An  agent 
who  makes  a  contract  on  his  principal's  behalf  with  himself,  is 
guilty  of  constructive  fraud  if  he  does  not  disclose  to  the  principal 
the  fact  that  the  agent  is  the  adversary  party  to  the  contract,  even 
if  it  is  a  matter  of  indifference  to  the  principal  with  whom  he  con- 
tracts.1 Thus  the  agent  of  an  insurance  company  can  not  issue  a 
policy  to  himself. *  An  agent  can  not  buy  his  principal's  property 
without  disclosing  his  identity  and  getting  his  principal's  assent.3 
Equity  will  not  give  specific  performance  when  an  agent  has  sold 
his  principal's  property  to  one  in  partnership  with  the  agent,  with- 
out disclosing  these  facts  to  the  principal.4  The  existence  of  con- 
structive fraud  is  especially  clear  where  the  agent  has  prevented 
others  from  attempting  to  purchase  his  principal's  property.8  While 


4Witham  v.  Walsh,  156  Mich.  582, 
121  N.  W.  309. 

I  Rogers  v.  Brightman,  189  Ala.  228, 
66  So.  71. 

tin  re  Spann    (Okla.),  152  Pac.  68. 

1  United  States.  Robertson  v.  Chap- 
man, 152  U.  S.  673,  38  L.  ed.  592 
(obiter). 

Iowa.  Wahl  v.  Taylor,  176  la.  353, 
157  N.  W.  867. 

Kansas.  Kurt  v.  Moscript,  101  Kan. 
540,  167  Pac.  1065.  Schuhmacher  v. 
Lebcck,  103  Kan.  458,  L.  R.  A.  1918F, 
788,  173  Pac.  1072. 

Missouri.  McLain  v.  Parker,  229 
Mo.  68,  129  S.  W.  500. 

New  Mexico.  McBridgev.  Campre- 
don,  —  N.  M.  — ,  L.  R.  A.  1918D,  407, 
171  Pac.  140. 

New  York.  Dutton  v.  Willner,  52  N. 
Y.  312. 


North  Dakota.  Clendenning  v.  Hawk, 
10  N.  D.  90,  86  X.  W.  114. 

Ohio.  Peckham  Iron  Co.  v.  Harper, 
41  O.  S.  100. 

2  Wildberger  v.  Ins.  Co.,  72  Miss.  338, 
48  Am.  St.  Rep.  558,  28  L.  R.  A.  220, 
17  So.  282. 

3  Dodge  v.  Black  (Ky.),  53  S.  W. 
1039. 

The  fact  that  the  agent  was  au- 
thorized to  sell  at  a  fixed  price,  and  to 
receive  as  commission  everything  over, 
and  such  price  does  not  render  valid 
his  purchase  without  disclosing  his 
identity  to  his  principal.  Schuhmacher 
v.  Lebeck,  103  Kan.  458,  L.  R.  A. 
J918F,  788,  173  Pac.  1072. 

4  Fry  v.  Piatt,  32  Kan.  62,  3  Pac 
781. 

5  Quinn  v.  Le  Due  (N.  J.  Eq.),  51  Ati. 
199. 
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an  agent  can  not  by  the  use  of  the  name  of  a  third  person  conceal 
his  identity  and  buy  his  principal's  property,  yet  if  the  agent  sells 
property  for  his  principal  to  a  third  person  by  a  bona  fide  con- 
tract, the  agent  may  subsequently  purchase  such  property  from 
such  vendee.1  The  test  of  the  validity  of  the  contract  in  such  cases 
is  whether  the  vendee  had  at  the  time  of  making  the  purchase  an 
understanding  with  the  agent  for  a  reconveyance  to  the  latter,  in 
which  case  the  contract  is  fraudulent;  or  whether  the  agreement 
between  the  vendee  and  the  agent  for  a  reconveyance  was  entered 
into  after  such  sale,  in  which  case  the  contract  is  valid.  Where  the 
principal  knows  that  the  agent  is  representing  an  adverse  interest 
as  well  as  the  interest  of  the  principal,7  the  fact  that  the  alleged 
agent  has  concealed  his  identity  and  that  he  is  really  the  adverse 
party  to  the  contract  does  not  avoid  it.  An  agent  in  dealing  with 
his  principal  as  adversary  party  or  in  making  contracts  on  behalf 
of  his  principal  with  third  persons,  must  make  full  and  fair  dis- 
closure to  his  principal  of  all  material  facts  known  to  the  agent 
which  could  affect  the  willingness  of  the  principal  to  enter  into  the 
contract.1  Thus  an  agent  must  disclose  to  his  principal  facts 
known  to  the  agent  which  increase  the  value  of  the  property  which 
he  is  selling  for  the  principal,  such  as  mineral  deposits,9  or  offers 
larger  than  the  one  he  makes  himself.10  If  the  agent  makes  a  sale 
for  his  principal  and  does  not  disclose  the  fact  that  a  more  advan- 
tageous sale  could  have  been  made,  he  forfeits  his  right  to  com- 
missions, as  where  the  agent  is  effecting  a  loan  to  the  principal  for 


(Robertson  v.  Chapman,  152  U.  S. 
673,  38  L.  ed.  592;  Walker  v.  Carring- 
ton,  74  111.  446;  Oberlin  College  v. 
Blair,  45  W.  Va.  812,  32  S.  E.  203. 

7  Michigan.  Moore  v.  Mandelbaum, 
8  Mich.  434. 

Minnesota.  Hegenmyer  v.  Marks,  37 
Minn.  6,  5  Am.  St.  Rep.  808,  32  N. 
W.  785 ;  Tilleny  v.  Wolverton,  46  Minn. 
256,  48  N.  W.  908. 

New  Jersey.  Porter  v.  Woodruff,  36 
N.  J.  Eq.  174. 

Pennsylvania.  Devall  v.  Burbridge, 
4  Watts  &  S.  (Pa.)  305. 

Wisconsin.  Vanasse  v.  Reid,  111 
Wis.  303,  87  N.  W.   192. 

I  Ralston  v.  Turpin,  129  U.  S.  663,  32 
L.  ed.  747;  McDonough  v.  Williams,  77 
Ark.  261,  8  L.  R.  A.  (N.S.)  452,  92  S. 


W.  783;  Green  v.  Peeso,  92  la.  261,  60 
N.  W.  531 ;  Schneider  v.  Schneider  125 
la.  1,  98  N.  W.  159;  Holmes  y.  Cath- 
cart,  88  Minn.  213,  97  Am.  St.  Rep.  513, 
60  L.  R.  A.  734,  92  N.  W.  956. 

•  Slator  v.  Trostel  (Tex.  Civ.  App.), 
21  S.  W.  285. 

10  Mason  v.  Bauman,  62  111.  76;  Green 
v.  Peeso,  92  la.  261,  60  N.  W.  531; 
Kurt  y.  Moscript,  101  Kan.  540,  167 
Pac.  1065;  Mc Bridge  v.  Campredon,  — 
N.  M.  — ,  L.  R.  A.  1918D,  407,  171 
Pac.  140. 

If  he  sells  to  a  third  person,  not 
disclosing  a*  better  offer,  he  is  liable 
to  his  principal  for  the  difference  be- 
tween the  two  offers.  Holmes  v.  Cath- 
cart,  88  Minn.  213,  97  Am.  St.  Rep. 
513,  60  L.  R.  A.  734,  92  N.  W.  956. 
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a  commission.11  On  this  principle  a  broker  can  not  recover  com- 
missions where  he  refuses  to  give  his  principal  the  name  of  the  real 
party  to  whom  he  has  sold,12  especially  where  the  principal  would 
have  insisted  upon  a  higher  price  had  he  known  who  the  real  party 
was.13 

Even  after  the  termination  of  the  agency,  the  former  agent  is 
bound  to  disclose  to  his  principal  an  opportunity  for  the  resale  of 
the  subject-matter  of  the  agency  if  he  knows  that  the  principal 
relies  on  him  for  such  information ; u  and  if  he  purchases  such 
property  without  disclosing  such  opportunity  for  a  resale,  such 
conduct  is  fraud  and  he  may  be  held  liable  for  the  difference  be- 
tween the  price  which  he  pays  for  such  property  and  its  actual 
value. 

An  agent  must  not  make  any  secret  gain  at  the  expense  of  the 
principal.11  Thus  a  city  may  avoid  the  purchase  of  a  gas  separator 
on  learning  that  the  agent  of  the  city  received  a  secret  commission 
on  such  purchase.18  Thus  an  agent  employed  to  do  assessment  work 
on  a  mining  claim  can  not  forfeit  the  claim  for  his  principal  by 
failing  to  do  such  work,  and  then  locate  the  claim  for  his  own 
benefit.17  So  an  agent  authorized  to  buy  at  a  certain  maximum 
price  can  not  buy  at  a  lower  price  and  charge  his  principal  with 
the  maximum  price.11  By  statute  an  agent  who  holds  for  collection 
a  note  of  his  principal's  and  one  of  his  own  against  the  same 
debtor  must  give  preference  to  his  principal's  note  over  his  own.1* 
An  agent  can  act  for  both  adversary  parties  if  both  know  and  con- 


HTalbott  v.  Maiiard,  106  Tenn.  60, 
59^.  W.  340. 

«  Holmes  v.  Ry.,  60  Minn.  197,  62 
N.  W.  264;  Young  v.  Hughes,  32  N.  J. 
Eq.  372;  Pratt  v.  Patterson,  112  Pa. 
St.  475,  3  Atl.  858. 

UHafner  v.  Herron,  166  111.  242,  46 
N.  E.  211;  Wilkinson  v.  McCullough, 
196  Pa.  St.  205,  46  Atl.  357. 

HMcDonough  v.  Williams,  77  Ark. 
261,  8  L.  R.  A.  (N.S.)  452,  92  S.  W. 
783. 

« United  States.  Findlay  v.  Pertz, 
66  Fed.  427,  29  L.  R.  A.  188;  Donovan 
y.  Champion,  85  Fed.  71,  29  G.  C.  A. 
30. 

Florida.  Boswell  v.  Cunningham,  32 
Fla.  277,  21  L.  R.  A.  54,  13  So.  354. 


Illinois.  Tyler  v.  Sanborn,  128  111. 
136,  15  Am.  St.  Rep.  97,  4  L.  R.  A. 
218,  21  N.  E.  193. 

Michigan.  McNutt  v.  Dix,  83  Mich. 
328,  10  L.  R.  A.  660,  47  N.  W.  212; 
Kimball  v.  Ranney,  122  Mich.  160,  46 
L.  R.  A.  403,  80  N.  W.  992. 

Nebraska.  Jansen  v.  Williams,  36 
Neb.  869,  20  L.  R.  A.  207,  55  N.  W. 
279. 

IS  Findlay  v.  Pertz,  66  Fed.  427,  29 
L.  R.  A.  188.  (Even  if  two  months 
have  elapsed  since  the  sale.) 

17  Argentine  Mining  Co.  v.  Benedict, 
18  Utah  183,  55  Pac.  559. 

ItKilbourn  v.  Sunderland,  130  U.  S. 
505,  32  L.  ed.  1005. 

it  Commercial  Bank  v.  Bank,  8  N.  D. 
382,  79  N.  W.  859. 
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sent  to  such  doable  agency,20  though  even  in  such  cases  he  must 
exercise  the  utmost  good  faith  toward  each.21  If  both  principals  do 
not  consent  to  the  double  agency,  the  agent  can  not  act.22  A  con- 
tract for  the  sale  of  land  by  which  the  vendee's  agent  receives  a 
secret  profit  unknown  to  the  vendee,  gives  to  the  vendee  the  right 
to  have  such  transaction  rescinded.23  A  contract  thus  made  is 
voidable,  not  void.24  The  principal  who  does  not  know  the  facts 
may  avoid  without  showing  actual  fraud.2*  If  A  acts  as  the  sep- 
arate agent  of  B,  C,  and  D,  in  a  three-cornered  exchange  of  land, 
one  or  more  of  such  principals  who  did  not  know  that  A  was  rep- 
resenting the  adversary  parties  may  have  such  conveyance  can- 
celed.21 The  agent  can  not  recover  his  compensation  from  either 
principal,  and  if  a  principal  has  paid  the  agent  his  compensation  in 
ignorance  of  the  double  agency,  it  may  be  recovered.27 

If  the  agent  makes  full  and  fair  disclosure  to  his  principal,  he 
may  make  a  contract  with  him  with  reference  to  a  subject-matter 
concerning  which  he  is  acting  as  agent.21  Thus  an  architect  may 
make  a  contract  as  sub-contractor  with  the  original  contractor.21 

A  third  person  who  makes  a  contract  with  the  principal  through 
the  agent,  knowing  that  the  agent  is  exceeding  his  instructions,  is 
said  to  be  guilty  of  legal  fraud.80 

§409.  Attorney  and  client.  An  attorney  in  dealing  with  his 
client  must  make  a  full  and  fair  disclosure  of  all  material  facts.1 
If  the  transaction  is  advantageous  for  the  attorney,  he  has  the 
burden  of  showing  that  full  disclosure  was  made  and  that  the 


20  Nevada  Nickel  Syndicate  v.  Nickel 
Co.,  96  Fed.   133. 

21  Morey  v.  Laird,  108  la.  870,  77  N. 
W.  835. 

22-Donovan  v.  Champion,  85  Fed.  71, 
29  C.  C.  A.  30;  Vinson  v.  Pugh,  173 
N.  Car.  189,  01  S.  E.  838;  Hunter  Realty 
Co.  v.  Spencer,  21  Okla.  155,  95  Pac. 
757  [sub  nomine,  Horner  v.  Spencer,  17 
L.  R.  A.  (N.S.)  622];  Miranovitz  v. 
Gee,  163  Wis.  246,  157  N.  W.  790. 

23  Yeoman  v.  Lasley,  40  O.  S.  190. 

24  Wiley  v.  Stewart,  122  IH.  5*5,  14 
N.  E.  835. 

21  Vinson  v.  Pugh,  173  N.  Car.  189, 
91  S.  E.  838. 
21  Hunter  Realty  Co.  v.  Spencer,  21 


Okla.  155,  95  Pac.  757  [sub  nomine, 
Horner  v.  Spencer,  17  L.  R.  A.  (N.S.) 
622]. 

27  Cannell  v.  Smith,  142  Pa.  St.  2.">, 
12  L.  R.  A.  395,  21  Atl.  793. 

MKidd  v.  Williams,  132  Ala.  140,  56 
L.  R.  A.  879,  31  So.  458. 

2»Orlandi  v.  Gray,  125   Cal.  372,  58 
Pac.  15. 

MZiebarth  v.  Donaldson,  —  Minn.  — , 
169  N.  W.  253. 

1  United  States,  Baker  v.  Humphrey, 
101  U.  S.  494,  25  L.  ed.  1065. 

California.     Cox  v.  Del  mas,  99  Cal. 
104,  33  Pac.  836. 

Illinois.     Elmore  v.  Johnson,  143  111. 
513,  21   L.   R.   A.   366,  32  N.   E.   413; 
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transaction  was  fair  and  reasonable.2  The  attorney  must  use  the 
utmost  good  faith  in  his  dealings  with  his  client.8  To  uphold  the 
transaction  he  must  "prove  that  the  transaction  was  fair,  honest 
and  honorable.  Any  doubt  as  to  its  fairness  must  be  resolved  in 
favor  of  his  client. ' ' 4  In  the  absence  of  such  showing  the  contract 
will  be  presumed  fraudulent.1 


Miller  v.  Whelan,  158  111.  544,  42  N. 
E.  59;  Warner  v.  Flack,  278  111.  303, 
116  N.  E.  .197. 

Iowa.  Donaldson  v.  Eaton,  136  la. 
650,  125  Am.  St.  Rep.  275,  114  N.  W. 
19. 

Kentucky.  Bibb  v.  Smith,  31  Ky.  (1 
Dana)  580;  Williams  v.  Reese,  177 
Ky.  679,  198  S.  W.  27. 

Michigan.  Beedle  v.  Crane,  91  Mich. 
429,  51  N.  W.  1070;  Roberts  v.  Sholes, 
144  Mich.  215,  107  N.  W.  904. 

Minnesota.  Svendsgaard  v.  Grimes, 
130  Minn.  469,  162  N.  W.  298. 

Missouri.  Bucher  v.  Hohl,  199  Mo. 
320,  116  Am.  St.  Rep.  492,  97  S.  W. 
922;  Crooks  v.  Looney,  —  Mo.  — ,  197 
S.  W.  125. 

Nebraska.  Diedrichs  v.  Stephenson, 
101  Neb.  366,  163  N.  W.  153. 

New  Jersey.  Povey  v.  Ready,  87  N. 
J.  Eq.  199,  100  Atl.  556. 

Tennessee.  Rose  v.  Mynatt,  13  Tenn. 
(7  Yerg.)   30. 

Wisconsin.  Vanasse  v.  Reid,  111  Wis. 
303,  87  N.  W.  192;  Armstrong  v.  Mor- 
row, 166  Wis.  1,  163  N.  W.  179. 

2  England.  Wright  v.  Carter  [1903], 
1  Ch.  27. 

Illinois.  Ross  v.  Pay  son,  160  III.  349, 
43  N.  E.  399;  Robinson  v.  Sharp,  201 
111.  86,  66  N.  E.  299  [affirming  103  111. 
App.  239];  Warner  v.  Flack,  278  HI. 
303,  116  N.  E.  197. 

Kentucky.  Williams  v.  Reese,  177 
Ky.  679,  198  S.  W.  27  (obiter). 

Missouri  Bucher  v.  Hohl,  199  Mo. 
320,  116  Am.  St.  Rep.  492,  97  S.  W. 
922;  Crooks  v.  Looney,  —  Mo.  — ,  197 
S.  W.  123. 

Wisconsin,  Armstrong  v.  Morrow, 
166  Wis.  1,  163  N.  W.  179. 

I  Svendsgaard  v.  Grimes,   136  Minn. 


469,  162  N.  W.  298;  Diedrichs  v. 
Stephenson,  101  Neb.  366,  163  N.  W. 
153;  Armstrong  v.  Morrow,  166  Wis. 
1,  163  N.  W.  179. 

"If  an  attorney  purchase  his  clients 
property,  concerning  which  his  advice 
is  sought,  the  transaction  is  always 
viewed  with  suspicion,  and  the  attorney 
assumes  the  heavy  burden  of  proving 
not  only  that  there  was  no  overreach- 
ing of  the  client,  but  that  the  client 
acted  upon  the  fullest  information  and 
advice  as  to  his  rights.  In  other  words, 
the  attorney  must  prove  uberrimae  fides, 
or  the  transaction  will  be  set  aside  by 
a  court  of  equity.  These  principles  are 
so  well  established  as  to  need  no  cita- 
tion of  authorities,  and  to  the  credit 
of  the  profession,  be  it  said,  it  is  rarely 
necessary  to  invoke  them."  Young  v. 
Murphy,  120  Wis.  49,  97  N.  W.  496 
r quoted  in  Armstrong  v.  Morrow,  166 
Wis.  1,  163  N.  W.   179]. 

4Cassem  v.  Heustis,  201  111.  208,  94 
Am.  St.  Rep.  160,  66  N.  E.  283. 

S  Illinois.  Willin  v.  Burdette,  172  111. 
117,  49  N.  E.  1000;  Warner  v.  Flack, 
278  111.  303,  116  N.  E.  197. 

Indiana.  French  v.  Cunningham,  149 
Ind.  632,  49  N.  E.  797;  Shirk  v.  Neibte, 
156  Ind.  66,  83  Am.  St.  Rep.  150,  59 
N.  E.  281. 

Kentucky.  Bibb  v.  Smith,  31  Ky.  (1 
Dana)  580. 

Maryland.  Merryman  v.  Euler,  59 
Md.  588,  43  Am.  Rep.  564. 

Michigan.  Gray  v.  Emmons,  7  Mich. 
533. 

New  Jersey.  Povey  v.  Ready,  87  N. 
J.  Eq.  199,  100  Atl.  556. 

Tennessee.  Phillips  v.  Overton,  7 
Tenn.  (4  Hayw.)  291;  Rose  v.  Mynatt, 
13  Tenn.  (7  Yerg.)  30. 
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In  some  states  this  rule  has  been  applied  to  the  original  contract 
of  employment,  as  to  the  contract  fixing  the  compensation  of  the 
attorney.1    A  contract  for  the  payment  to  the  attorney  of  one-half 
of  the  total  amount  to  be  recovered,  which  amounted  to  a  large 
sum,  will  be  set  aside  if  the  attorney  knew  that  but  little  work  to 
recover  such  amount  would  be  involved,  and  if  he  did  not  disclose 
such  fact  to  his  client.7    A  contract  by  which  an  attorney  agrees 
to  accept  for  his  fees  the  difference  between  a  certain  amount  and 
the  amount  for  which  he  can  compromise  the  claim  of  his  client's 
wife  for  alimony,  is  voidable  if  the  attorney  does  not  disclose  the 
fact  that  such  wife  has  already  agreed  to  take  a  certain  amount  as 
alimony.*    The  most  usual  application  of  this  rule,  however,  is  to 
contracts  between  attorney  and  client  after  the  employment  has 
begun,  and  they  have  entered  upon  their  confidential  relations.9    A 
contract  after  the  employment  has  begun  fixing10  or  increasing11 
the  attorney  ^'compensation,12  or  a  contract  whereby  the  attorney 
purchases  from  the  client  property  with  reference  to  which  the 
•employment  has  been  entered  on,  as  where  the  attorney  buys  from 
his  client  a  note,13  or  a  judgment,14  or  a  claim,11  placed  in  his  hands 
for  collection,  is  treated  as  fraudulent.    The  existence  of  fraud  is 
especially  clear  if  it  is  shown  that  the  client  does  not  understand 
the  nature  of  the  transaction.11    "An  attorney  can  in  no  case  with- 
out the  client's  consent  buy  and  hold  otherwise  than  in  trust  any 


VMcMahan  v.  Smith,  53  Tenn.  (6 
Heisk.)   167. 

Tin  re  Hahn,  84  N.  J.  Eq.  523,  94 
Atl.  953. 

I  Donaldson  v.  Eaton,  136  la.  650, 125 
Am.  St.  Rep.  275,  114  N.  W.  19. 

JCassem  v.  Heustis,  201  III.  208,  94 
Am.  St.  Rep.  160,  66  N.  E.  283;  Dunn 
v.  Dunn,  42  N.  J.  Eq.  431,  7  Atl.  842; 
Thomas  v.  Turner,  87  Va.  1,  12  S.  E. 
149,  668. 

10  Dickinson  v.  Bradford,  59  Ala.  581, 
31  Am.  Rep.  23;  Shirk  v.  Neibte,  156 
Ind.  66,  83  Am.  St.  Rep.  150,  59  N.  E. 
281. 

*1  Lecatt  v.  Sallee,  3  Port  (Ala.)  115, 
29  Am.  Dec.  249;  Cassem  v.  Heustis, 
201  HI.  208,  94  Am.  St.  Rep.  160,  66 
N.  E.  283;  Vance  v.  Elleson,  76  W.  Va. 
592,  85  S.  E.  776. 

12  However  a  contract  for  compensa- 


tion which  is  not  upheld  in  its  entirety, 
has  been  upheld  as  security  for  a  rea- 
sonable compensation.  Thomas  v.  Tur- 
ner, 87  Va.  1,  12  S.  E.  149,  668. 

ISBurnham  v.  Heselton,  82  Me.  495, 
9  L.  R.  A.  90,  20  Atl.  80  (for  much 
less  than  its  value) ;  to  same  effect  see 
Marshall  v.  Joy,  17  Vt.  546. 

14Stubinger  v.  Frey,  116  Ga.  396,  42 
S.  E.  713;  Morrison  v.  Smith,  130  HI. 
304,  23  N.  E.  241;  Howell  v.  Ranson, 
11  Paige  (N.  Y.)  538. 

II  Brooks  v.  Pratt,  118  Fed.  725,  55 
G.  C.  A.  515.  (In  this  case  the  clients 
were  incompetent  to  transact  business, 
the  attorney  was  a  relative  and  they 
had  no  independent  advice.)  Kickland 
v.  Egan,  36  S.  D.  428,  155  K  W.  192. 

IB  Lothian  v.  Lothian,  88  la.  396,  55 
N.  W.  465.  (In  this  case  the  client 
was  a  woman  of  seventy-five.) 
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adverse  title  or  interest  touching  the  thing  to  which  his  employ- 
ment relates."17  A,  an  attorney  employed  by  B,  the  owner  of 
realty,  to  draw  a  contract  of  sale  of  certain  realty,  discovered  a 
technical  defect  in  the  title,  the  legal  title  being  in  X.  A  then 
induced  X  to  quit-claim  to  A's  brother.  It  was  held  that  B  could 
compel  A  to  convey  to  B,  on  paying  to  A  what  A  had  paid  to  X 
for  the  quit-claim  deed.11  A,  an  attorney  employed  by  B  to  buy  a 
certain  tract  from  X,  induced  X  to  convey  it  indirectly  to  A's 
partner,  Y,  who  sold  it  to  B  at  a  greatly  increased  price  without 
B's  knowledge.  Relief  was  granted  to  B.19  The  omission  by  the 
attorney  for  an  estate  to  disclose  material  facts  to  the  heirs,  may 
avoid  a  contract.20  If  the  attorney  buys  his  client's  land  at  a 
sheriff's  sale  under  a  contract  to  hold  it  for  his  client,  and  this 
fact  is  announced  to  the  bidders  at  the  sale,  the  attorney  will  be 
held  as  a  trustee  for  his  client.21  An  attorney  can  not  use,  for  his 
own  profit,  as  against  his  client,  information  which  he  has  ac- 
quired in  his  professional  capacity.22 

An  attorney  can  not  represent  conflicting  interests  in  the  same 
transaction.28 

If  fair,  reasonable  and  made  on  full  disclosure  of  facts,  a  con- 
tract between  attorney  and  client,24  such  as  a  contract  for  com- 
pensation,2* such  as  agreement  in  the  nature  of  an  account  stated, 
fixing  the  amount  of  compensation  of  the  attorney,  the  relationship 
having  ceased  and  the  client  having  independent  legal  advice;21 
and  also  including  a  contract  to  pay  the  attorney  the  usual  com- 


n  Baker  v.  Humphrey,  101  U.  S.  494, 
501,  26  L.  ed.  1065.  To  the  same  effect 
flee: 

England.  Lewis  v.  Hillman,  3  H.  L. 
Cm.  607. 

Illinois.    Moore  ▼.  Bracken,  27  HI.  22. 

New  York.  Case  v.  Carroll,  35  N. 
Y.  385. 

Pennsylvania.  Smith  v.  Brother- 
line,  62  Pa.  St  461. 

Vermont.  Davis  v.  Smith,  43  Vt. 
269. 

11  Baker  v.  Humphrey,  101  U.  S.  494, 
25  L.  ed.  1065. 

19  Roberta  v.  Shofes,  144  Mich.  215, 
107  N.  W.  904. 

MBeedle  v.  Crane,  91  Mich.  429,  51 
N.  W.  1070. 


21  Holmes  v.  Holmes,  106  Ga.  858,  33 
S.  E.  216. 

MHealy  v.  Gray,  —  la.  — ,  168  N.  W. 
222. 

Mln  re  Four  Solicitors  [1901],  i  Q. 

B.  187. 

24  Bowdoin  College  v.  Merritt,  75  Fed. 
480;  Rochester  v.  Campbell,  184  Ind. 
421,  111  N.  E.  420;  Tippett  v.  Brooks, 
95  Tex.  335,  67  S.  W.  512  [writ  of  error 
denied,  95  Tex.  335,  67  S.  W.  495]. 

»  Ballard  v.  Carr,  48  Cak  74;  Stieg- 
litz  v.  Settle,  175  Cal.  131,  165  Pac. 
436;  Lindt  v.  Linder,  117  la.  110,  90 
N.  W.  596;  Spaulding  v.  Beidleman,  — 
Okla.  — ,  160  Pac.  1120. 

*6  In  re  Duntley,  227  Fed.  381,  142 

C.  C.  A.  77. 
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mission  for  selling  realty  other  than  that  in  litigation,27  or  an  as- 
signment of  the  client's  interest  under  a  decree  of  foreclosure,1*  is 
valid.  The  mere  fact  that  the  property  is  soon  resold  at  an  advance 
does  not  make  the  contract  invalid.29  An  agreement  whereby  an 
attorney  is  to  buy  his  client's  property  on  execution  sale,  for  the 
attorney's  own  benefit,  is  upheld  if  fair  and  reasonable,80  and  the 
client's  creditors  can  not  attack' such  sale.81 

These  rules  do  not  apply  where  the  client  has  no  real  interest  in 
the  transaction.82  An  attorney  for  a  receiver  may  purchase  prop- 
erty sold  at  the  receiver's  sale.38 

If  the  transaction  between  attorney  and  client  is  not  intended  to 
be  for  the  advantage  of  the  attorney,  fraud  is  not  presumed.  Thus 
fraud  is  not  presumed  in  deed  of  trust  from  client  to  attorney 
where  not  to  attorney's  advantage.84 

§  410.  Directors  and  officers  of  private  corporations — Transac- 
tions with  corporations.  Directors  .occupy  a  relation  of  trust  and 
confidence  towards  the  corporation,1  and  their  position,  as  well  as 


27  Stieglitz  v.  Settle,  175  Cal.  131,  165 
Pac.  436. 

23  Ah  Foe  v.  Bennett,  35  Or.  231,  58 
Pac.  508. 

23  Ah  Foe  v.  Bennett,  35  Or.  231,  58 
Pac.  508. 

30  Fisher  v.  Mclnerney,  137  Cal.  28, 
92  Am.  St.  Rep.  68,  69  Pac.  622,  907. 

31  Fisher  v.  Mclnerney,  137  Cal.  28, 
92  Am.  St.  Rep.  68,  69  Pac.  622,  907. 

32  Kock  v.  Burgess,  —  la.  — ,  166  N. 
W.  275. 

33  Kock  v.  Burgess,  —  la.  — ,  166  N. 
W.  275. 

34Donahoe  v.  Cricket  Club,  177  111. 
351,  52  N.  E.  351. 

1  Alabama.  King  v.  Livingston  Mfg. 
Co.,  192  Ala.  269,  68  So.  897. 

Arkansas.  G.  W.  Jones  Lumber  Co.  v. 
Wisarkana  Lumber  Co.,  123  Ark.  65, 187 
S.    W.    1068. 

California.  Pacific  Vinegar  &  Pickle 
Works  v.  Smith,  145  Cal.  352,  104  Am. 
St.  Rep.  42,  78  Pac.  550. 

Colorado.      Steele    v.    Gold    Fissure 


Gold  Mining  Co.,  42  Colo.  529,  126  Am. 
St.  Rep.  177,  95  Pac.  349. 

Idaho.  Riley  v.  Callahan  Mining  Co., 
28  Ida.  525,  155  Pac.  665. 

Iowa.  Dawson  v.  National  Life  Ins. 
Co.,  176  la.  362,  157  N.  W.  929. 

Michigan.  Thoman  v.  Mills,  159 
Mich.  402,  124  N.  W.  33. 

Minnesota.  Minnesota  Loan  &  Trust 
Co.  v.  Peteler  Car  Co.,  132  Minn.  277, 
156  N.  W.  255. 

Montana.  Coombs  v.  Barker,  31 
Mont.  526,  79  Pac.  1. 

Nebraska.  Jacquith  v.  Mason,  99 
Neb.  509,  156  N.  W.  1041. 

New  York.  General  Rubber  Co.  ▼. 
Benedict,  215  N.  Y.  18,  L.  R.  A.  1915F, 
617,  109  N.  E.  96. 

Oregon.  Patterson  v.  Portland  Smelt- 
ing Works,  35  Or.  96.  56  Pac.  407. 

Pennsylvania.  Porter  v.  Healy,  244 
Pa.  St.  427,  91  Atl.  428;  Hechelman  v. 
Geyer,  248  Pa.  St.  430,  94  Atl.  188; 
Hechelman  v.  Geyer,  252  Pa.  St.  123, 
97  Atl.  193. 
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that  of  officers,2  such  as  the  president,3  including  officers  who  are 
stockholders  as  well,4  is  compared  to  that  of  trustees.  An  officer 
who  buys  property  for  himself  and  who  pays  for  it  with  property 
which  belongs  to  the  corporation,  will  be  held  as  a  trustee  for  the 
corporation.1 

A  director  or  officer  of  a  private  corporation  may  contract  with 
the  corporation  if  he  discloses  his  interest,  deals  fairly  with  the 
corporation,  and  does  not  himself  act  for  it  in  the  matter  in  which 
his  personal  interest  is  adverse  to  that  of  the  corporation,  but 
leaves  its  interests  in  the  hands  of  those  directors  and  officers  who 
are  interested  solely  in  the  corporation.8     Thus  he  may  make  a 


South  Carolina.  Black  v.  Simpson, 
94  S.  Car.  312,  77  S.  E.  1023. 

Texas.  Scott  v.  Farmers'  &  Mer- 
chants' National  Bank,  97  Tex.  31,  104 
Am.  SI.  Rep.  835,  75  S.  W.  7. 

Wisconsin.  Timme  v.  Kopmeier,  162 
Wis.  571,  L.  R.  A.  1916D,  1114,  156  N. 
W.  961. 

On  this  subject  see  generally,  Direc- 
tors' Right  to  Deal  With  Their  Corpora- 
tion in  Illinois  Law,  by  William  B. 
Hale,  9  IMinois  Law  Review  551;  Pur- 
chase of  Shares  of  Corporation  by  a 
Director  from  a  Shareholder,  by  H.  L. 
Wilgus,  8  Michigan*  Law  Review  267; 
Remedial  Rights  of  Corporations 
Against  Their  Directors,  by  A.  H.  Fenn, 
3  Yale  Law  Jour.  Ill;  The  Duty  and 
Liability  of  Bank  Directors,  by  Albert 
S.  Bolles,  12  Yale  Law  Jour.  287; 
Liability  of  Corporate  Directors,  by 
Frederick  D wight,  17  Yale  Law  Jour. 
33;  Duty  of  a  Director  Purchasing 
Fhares  of  Stock,  by  Clarence  D.  Laylin, 
27  Yale  Law  Jour.  731. 

*G.  W.  Jones  Lumber  Co.  v.  Wis- 
arkana  Lumber  Co.,  125  Ark.  65,  187 
S.  W.  1068. 

3  Patterson  v.  Woolridge,  170  Ky. 
748,  186  S.  W.  639;  Jacquith  v.  Mason, 
99  Neb.  509,  156  N.  W.   1041. 

4McKeIlar  v.  Stanton,  104  S.  Car. 
248,  88  S.  E.  52T. 

■Bastin  v.  Givens,  170  Ky.  201,  185 
S.  W.  835. 


S  England.  Costa  Rica  Ry.  v.  For- 
wood    [19001,    1   Ch.   756. 

United  States.  Bank  v.  Ward,  117 
Fed.  782,  49  C.  C.  A.  611,  55  L.  R.  A. 
357. 

California.  Wise  Realty  Co.  v. 
Stewart,  169  Cal.   176,  146  Pac.  534. 

Colorado.  Crymble  v.  Murvaney,  21 
Colo.  203,  40  Pac.  499. 

Iowa.  Stetson  v.  Investment  Co., 
104  la.  393,  73  N.  W.  869;  Garrison 
Canning  Co.  v.  Stanley,  133  la.  57,  110 
N.  W.  171. 

Massachusetts.  Union  Pacific  Ry.  v. 
Credit  Mobilier,  135  Mass.  367. 

Michigan.  Reynick  v.  Allington  & 
Curtis  Mfg.  Co.,  179  Mich.  630,  146  N. 
W.  252. 

Minnesota.  Minnesota  Loan  &  Trust 
Co.  v.  Peteler  Car  Co.,  132  Minn.  277, 
156  N.  W.  255. 

New  York.  Gamble  v.  Water  Co., 
123  N.  Y.  91,  9  L.  R.  A.  527,  25  N.  E. 
201. 

Ohio.  Peter  v.  Mfg.  Co.,  56  O.  S.  181, 
46  N.  E.  894. 

Oregon.  Jameson  v.  Coldwell,  23  Or. 
144,  31    Pac.   279. 

Pennsylvania.  Douglass-Whisler  Brick 
Co.  v.  Simpson,  233  Pa.  St.  515,  82  Atl. 
759. 

Texas.  Tenison  v.  Patton,  95  Tex. 
284,  67  S.  W.  92. 

Washington.  North  Coast  Dry  Kiln 
Co.  v.  Montecoma  Investment  Co.,  82 
Wash.  247,  144  Pac.  58. 
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valid  contract  of  loan,7  sale,1  purchane,9  or  employment  ;w  or  a 
contract  in  payment  of  a  prior  debt  due  from  the  corporation  to 
the  director,11  or  to  indemnify  him  for  becoming  liable  as  accommo- 
dation indorser12  for  the  corporation.  One  who  is  a  director  and 
officer  may  purchase  property  which  belongs  to  the  corporation  at 
a  foreclosure  sale,  if  he  has  not  been  guilty  of  any  misconduct ;  and 
if  the  corporation  has  had  ample  time  in  which  it  could  have  ob- 
tained money  to  pay  the  mortgage  debt  if  it  had  been  solvent  or 
had  sufficient  credit.18  A  director  may  buy  up  claims  against  the 
corporation  at  a  discount,  and  enforce  them  in  full,  if  in  his  official 
capacity  he  is  under  no  duty  to  pay  the  claim.14  So  if  a  mining 
corporation  has  forfeited  its  claim  and  a  stranger  relocates  it  with- 
out any  arrangement  to  resell  to  any  one,  a  director  of  the  mining 
corporation  may  subsequently  in  good  faith  purchase  such  claim.11 
As  such  officers  and  directors  occupy  relations  of  trust  and  con- 
fidence to  the  stockholders  and  creditors  of  the  corporation,  their 
dealings  with  it  are  sharply  scrutinized.  "Any  arrangement  by 
which  directors  of  a  corporation  become  interested  adversely  to 
such  corporation  in  contracts  with  it,  or  organize  or  take  stock  in 
companies  or  associations  for  the  purpose  of  entering  into  contracts 
with  the  corporation,  or  become  parties  to  any  undertaking  to 
secure  to  themselves  a  share  in  the  profits  of  any  transactions  to 


7  United  States.  Richardson  v.  Green, 
l33  U.  S.  30,  33  L.  ed.  516;  In  re  Knox 
Automobile  Co.,  229  Fed.  241. 

Illinois.  Mullanphy  Savings  Bank  v. 
Schott,  135  111.  655,  25  Am.  St.  Rep. 
401,  26  N.  E.  640  [affirming  34  111. 
App.  500]. 

Iowa.  Rollins  v.  Shaver  Wagon,  etc., 
Co.,  80  la.  380,  20  Am.  St.  Rep.  427, 
45  N.  W.   1037. 

Minnesota.  '  Klein  v.  Funk,  82  Minn. 
3,  84  N.  W.  460;  Minnesota  Loan  & 
Trust  Co.  v.  Peteler  Car  Co.,  132  Minn. 
277,  156  N.  W.  255. 

Mississippi.  Millsaps  v.  Chapman, 
76  Miss.  942,  71  Am.  St.  Rep.  547. 

Oregon.  Patterson  v.  Smelting  Works, 
35  Or.  96,  56  Pac.  407. 

Pennsylvania.  Mechanics1  Associa- 
tion, In  re  Estate  of,  202  Pa.  St.  589, 
52  Atl.  58. 

•  Howland  v.  Corn,  232  Fed.  35,  146 


C.  C.  A.  227;  Stetson  v.  Investment 
Co.,  104  la.  393,  73  N.  W.  869. 

•  Crymble  v.  Mulvaney,  21  Colo.  203, 
40  Pac.  499;  Ashhurst's  Appeal,  60  Pa. 
St.  290;  Tenison  v.  Patton,  95  Tex. 
284,  67  S.  W.  92. 

lOBagley  v.  Carthage,  etc,  Co.,  165 
N.  Y.  179,  58  N.  E.  895;  Watte  v.  R. 
R.,  48  W.  Va.  262,  37  S.  E.  700. 

It  Smith  v.  Water  Works,  73  Conn. 
626,  48  Atl.  754;  Blake  v.  Ray,  110  Ky. 
705,  62  S.  W.  531. 

12  Klein  v.  Funk,  82  Minn.  3,  84  N. 
W.  460;  New  Memphis  Gaslight  Co. 
Cases,  105  Tenn.  268  [sub  nomine,  Raw- 
lings  v.  Gaslight  Co.,   60  S.  W.  206]. 

13Buchler  v.  Black,  226  Fed.  703,  141 
C.  C.  A.  459;  LaVeine  v.  Tiffany  Springs 
&  Land   Co.    (Mo.),    187    S.   W.    1186. 

UGIenwood  Mfg.  Co.  v.  Syme,  109 
Wis.   355,  85  N.  W.   432. 

15  MeDermott  Mining  Co.  v.  McDer- 
mott,  27  Mont.  143,  69  Pac.  715. 
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which  the  corporation  is  also  a  party,  will  be  looked  upon  with 
suspicion."18  Hence,  if  the  officer  or  director  represents  the  cor- 
poration in  the  matter  in  which  he  is  adversely  interested,17  as 
where,  as  directors,  they  buy  from  themselves,18  or  sell  to  them- 
selves,18 as  individuals,  the  transaction  is  characterized  as  a  "con- 
structive fraud/'20  A  transfer  of  corporate  property  by  majority 
stockholders  to  themselves  at  an  undervaluation,  is  frajid  for 
which  such  transaction  may  be  set  aside.21  So  if  a  director's  pres- 
ence is  necessary  to  make  the  requisite  majority  of  the  board,  and 
he  votes  to  lease  the  property  of  the  corporation  to  another  cor- 


1«  United  States.  Twin-Lick  Oil  Co. 
v.  Marbury,  91  U.  S.  587,  23  L.  ed. 
328;  Wardell  v.  R.  R.,  103  U.  S.  651, 
26  L.  ed.  509;  to  the  same  effect  see 
Richardson  v.  Green,  133  U.  S.  30,  33 
L.  ed.  516;  McGourkey  v.  Ry.,  146  U. 
S.  536,  36  L.  ed.  1079;  Howland  v.  Corn, 
232  Fed.  35,  146  C.  C.  A.  227. 

Georgia.  Oliver  v.  Oliver,  118  Ga. 
362,  45  S.  E.  232. 

Maine.  Vermeule  v.  Hover,  113  Me. 
74,  93  Atl.  37. 

Massachusetts.  Nye  v.  Storer,  168 
Mass.  53,  46  N.  E.  402. 

Michigan.  Webster  v.  Ypsilanti  Can- 
ning Co.,  149  Mich.  489,  113  N.  W.  7. 

Minnesota.  Church  v.  Cementico  Co.t 
75  Minn.  85,  77  N.  W.  548;  Minnesota 
Loan  &  Trust  Co.  v.  Peteler  Car  Co., 
132  Minn.  277,  156  N.  W.  255. 

Sonth  Dakota.  Crocker  v.  Cumber- 
land Mining  &  Milling  Co.,  31  S.  D.  137, 
139  N.  W.  783. 

Utah.  Singer  v.  Mfg.  Co.,  17  Utah 
143,  70  Am.  St.  Rep.  773,  53  Pac.  1024. 

17  United  States.  McGourkey  v.  Ry., 
146  U.  S.  536,  36  L.  ed.  1079. 

California.  Graves  v.  Mining  Co.,  81 
Cal.  303,  22  Pac.  665;  Goodell  v.  Water 
Co.,  138  Cal.  308,  71  Pac.  354;  Pacific 
Vinegar  &  Pickle  Works  v.  Smith,  145 
Cal.  352,  104  Am.  St.  Rep.  42,  78  Pac. 
550. 

Illinois.  Adams  v.  Burke,  201  111. 
395,  66  N.  E.  235  [affirming  102  111. 
App.  148];  Luthy  v.  Ream,  270  111. 
170,  110  N.  E.  373. 

Iowa.    Dawson  v.  National  Life  Ins. 


Co.,  176  la.  362,  L.  R.  A.  1916E,  878, 
157  N.  W.  929. 

Michigan.  Flint,  etc.,  Ry.  v.  Dewey, 
14  Mich.  477;  Macklem  v.  Fales,  130 
Mich.  66,  89  N.  W..581. 

New  Jersey.  Davis  v.  Davis  Co.,  63 
N.  J.  Eq.  572,  52  Atl.  717. 

New  York.  Hoyle  v.  Ry.,  54  N.  Y. 
314,  13  Am.  Rep.  595;  General  Rubber 
Co.  v.  Benedict,  215  N.  Y.  18,  L.  R.  A. 
1915F,  617,  109  N.  E.  96. 

Texas.  Scott  v.  Farmers'  &  Mer- 
chants' National  Bank,  97  Tex.  31,  104 
Am.  St.  Rep.  835,  75  S.  W.  7. 

Washington.  Parsons  v.  Refining 
Co.,  25  Wash.  492,  65  Pac.  765. 

IS  Wardell  v.  R.  R.,  103  U.  S.  651,  26 
L.  ed.  509;  McGourkey  v.  Ry.,  146  U. 
S.  536,  36  L.  ed.  1079;  Gilman,  etc., 
R.  R.  v.  Kelley,  77  111.  426;  Scott  v. 
Bank  (Tex.),  75  S.  W.  7  [reversing 
(Tex.  Civ.  App.),  67  S.  W.  343;  which 
affirmed  (Tex.  Civ.  App.),  66  S.  W. 
485]. 

1»  Miller  v.  Brown,  1  Neb.  Rep.  Un- 
official 754,  95  N.  W.  797;  Goodin  v. 
Canal  Co.,  18  O.  S.  169,  98  Am.  Dec.  95; 
Provident  Trust  Co.  v.  Geyer,  248  Pa. 
St.  423,  94  Atl.  77;  Sweeney  v.  Refin- 
ing Co.,  30  W.  Va.  443,  8  Am.  St.  Rep. 
88,  4  S.  E.  431. 

Bill  of  sale  for  collateral  security, 
Hill  v.  Marston,  178  Mass.  285,  59  N. 
E.  766. 

M  McGourkey  v.  Ry.,  146  U.  S.  536, 
36  L.  ed.  1079. 

21  Cole  v.  Wells  224  Mass.  504,  113 
N.  E.  189. 
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poration  in  which  he  is  interested,  such  lease  may  be  avoided  at  the 
suit  of  a  stockholder  of  the  lessor  corporation.22  If  the  directors 
represent  the  corporation  in  its  dealings  with  themselves  in  an  ad- 
verse interest,  the  transaction  may  be  avoided  by  the  corporation, 
even  if  it  is  fair  and  the  directors  have  acted  in  good  faith,21  and 
the  right  of  the  corporation  to  avoid  the  contract  is,  of  course,  still 
more  clear  when  the  directors  have  acted  in  bad  faith.24  So  if  the 
directors  or  officers  conceal  their  adverse  personal  interests,2*  as 
where  they  purchase  property  and  by  selling  it  to  the  corporation 
at  an  advance,  receive  the  difference  personally  without  disclosing 
to  the  corporation  the  actual  cost ; M  or  divide  a  secret  profit  with  a 
promoter;27  or  where  they  receive  secret  commissions  on  contracts 
entered  into  between  the  corporation  and  third  persons,21  or  in  any 
way  take  secret  profits,29  or  permit  others  to  take  secret  profits,30 


22  Parsons  v.  Refining  Co.,  25  Wash. 
492,  65  Pac.  765. 

23  Graves  v.  Mining  Co.,  81  Cal.  303, 
22  Pac.  665;  Pearson  v.  Ry.  Corpora- 
tion, 62  N.  H.  537,  13  Am.  St.  Rep. 
590. 

Contra,  that  such  contract  is  void- 
able only  if  unfair  and  oppressive. 
Lagunas  Nitrate  Co.  v.  Lagunas  [1899], 
2  Ch.  392;  Salem  Iron  Co.  v.  Iron  Mines, 
112  Fed.  239,  50  C.  C.  A.  213;  Minne- 
sota Loan  &  Trust  Co.  v.  Peteler  Car 
Co.,    132   Minn.    277,    156    N.    W.    255. 

The  burden  of  showing  that  such  a 
contract  is  fair,  k  upon  those  who 
seek  to  enforce  it.  Ross  v.  Quinnesec 
Iron  Mining  Co.,  227  Fed.  337,  142  C. 

v>.   A.    uOi 

24  Macklem  v.  Fales,  130  Mich.  66,  89 
N.  W.  581;  Hechelman  v.  Geyer,  248 
Pa.  St.  430,  94  Atl.  188. 

25McGourkey  v.  Ry.,  146  U.  S.  536, 
36  L.  ed.  1079;  Lagarde  v.  Stone  Co., 
126  Ala.  496,  28  So.  199;  Center  Creek, 
etc.,  Co.  v.  Lindsay,  21  Utah  192,  60 
Pac.  559. 

26Kroegher  v.  Colonization  Co.,  119 
Fed.  641;  Gerry  v.  Bank,  19  Mont.  191, 
47  Pac.  810;  Badger  Oil  &  Gas  Co.  v. 
Preston  (Okla.),  152  Pac.  383;  Pitts- 
burg Mining  Co.  v.  Spooner,  74  Wis. 
307,  17  Am.  St.  Rep.  149,  42  N.  W. 
259;  First  Avenue  Land  Co.  v.  Hilde- 
brand,  103  Wis.  530,  79  N.  W.  753. 

So    of   such    a   transaction   by    the 


manager  of  a  corporation.  Badger  Oil 
&  Gas  Co.  v.  Preston  (Okla.),  152  Pac. 
383. 

27Brooker  v.  William  H.  Thompson 
Trust  Co.,  254  Mo.  125,  162  S.  W.  187. 

2t  United  States.  Continental  Trust 
Co.  v.  Ry.,  86  Fed.  929. 

Nebraska.  Barbar  v.  Martin,  67  Neb. 
445,  93  N.  W.  722. 

New  Jersey.  Loudenslager  v.  Wood- 
bury Heights  Land  Co.,  56  N.  J.  Eq. 
411,  41  Atl.  1115  [affirming  55  N.  J. 
Eq.  78,  35  Atl.  436]. 

Pennsylvania.  Bird,  etc.,  Co?  v. 
Humes,  157  Pa.  St.  278,  37  Am.  St. 
Rep.  727,  27  Atl.  750. 

Vermont.  Rutland  Electric  Light  Co. 
v.  Bates,  68  Vt.  579,  54  Am.  St.  Rep. 
904,  35  Atl.  480. 

Wisconsin.  Spaulding  v.  Town  Site 
Co.,   106  Wis.  481,  81  N.  W.   1064. 

2»  Patterson  v.  Woolridge,  170  Ky. 
748, 186  S.  W.  639;  Hechelman  v.  Geyer, 
248  Pa.  St.  430,  94  Atl.  188;  D.  M. 
Stewart  Mfg.  Co.  v.  Stewart,  109  Tenn. 
288,  70  S.  W.  808;  Memphis  &  Arkansas 
River  Packet  Co.  v.  Agnew,  132  Tenn. 
(5  Thompson)  265  [sub  nomine,  Mem- 
phis &  Arkansas  City  Packet  Co.  v. 
Agnew,  177  S.  W.  949]. 

30  Hechelman  v.  Geyer,  252  Pa.  St. 
123,  97  Atl.  193;  see  also  Green  v.  Na- 
tional Advertising  &  Amusement  Co., 
137  Minn.  65,  L.  R.  A.  1917E,  784,  162 
N.  W.  1056. 
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they  are  guilty  of  constructive  fraud;  especially  if  they  have  mis- 
represented the  value  of  the  property  and  sold  it  to  the  corporatiou 
at  an  excessive  price.11  The  act  of  the  management  of  a  corpora- 
tion in  permitting  its  property  to  be  sold  on  execution  for  a  nom- 
inal  amount,  when  they  have  funds  sufficient  to  pay  the  judgment, 
is  a  fraud  upon  the  rights  of  the  minority  stockholders.82 

Such  transactions,  even  if  voidable  for  constructive  fraud,  are 
not  void,33  and  may  be  ratified  by  proper  corporate  authority  if 
they  act  with  full  knowledge  of  the  facts,34  though  action  without 
full  knowledge  is  not  binding.38  If  the  corporation  does  not  com- 
plain, the  officer  can  not  treat  the  contract  as  void.38  Such  con- 
tracts have  been  held  to  be  voidable  at  the  election  of  a  minority 
of  the  stockholders*7  If  the  tendency  of  the  contract  which  is 
voidable  for  constructive  fraud  is  to  injure  the  security  of  the 
bondholders,  it  may  be  set  aside  on  their  application.31  Even  if  the 
corporation  is  entitled  to  rescission,  it  can  not  affirm  a  contract  by 
which  it  has  bought  property  from  a  director,  and  hold  him  as 
trustee  for  the  corporation  as  to  profits  made  by  him  on  such 
transactions.38 


31  Gerry  v.  Bank,  19  Mont.  191,  47 
Pac.  810. 

32  Fleming  ▼.  Black  Warrior  Copper 
Co.  Amalgamated,  15  Ariz.  1,  51  L.  R. 
A.  (N.S.)  99,  136  Pac.  273. 

33  United  States.  Thomas  v.  By.,  109 
U.  S.  522,  27  L.  ed.  1018. 

California.  Copsey  v.  £ank,  133  Cal. 
659,  85  Am.  St.  Rep.  238,  06  Pac.  7. 

Colorado.  Gumaer  v.  Cripple  Creek 
Tunnel,  Transportation  &  Mining  Co., 
40  Colo.  1,  122  Am.  St.  Rep.  1024,  90 
Pac.  81. 

Massachusetts.  Ft.-  Payne  Rolling 
Mill  v.  Hill,  174  Mass.  224,  54  N.  E. 
532. 

Michigan.  Ten  Eyck  v.  Pontiac,  etc., 
Ry.,  74  Mich.  226,  16  Am.  St.  Rep.  633, 
3  L.  R.  A.  378,  41  N.  W.  905. 

Hew  Jersey.  U.  S.  Steel  Corporation 
v.  Hodge,  64  N.  J.  Eq.  807,  60  L.  R. 
A.  742,  54  Atl.  1  [reversing  64  N.  J. 
Eq.  90,  53  Atl.  601]. 

South  Dakota,  Troy  Mining  Co.  v. 
White,  10  S.  D.  475,  42  L.  R.  A.  549, 
74  N.  W.  23d. 


Utah.  Singer  v.  Mfg.  Co.,  17  Utah 
143,  70  Am.  St.  Rep.  773,  53  Pac,  1024. 

34  United  States.  In  re  Knox  Auto- 
mobile Co.,  229  Fed.  241. 

Colorado.  Crymble  v.  Mulvaney,  21 
Colo.  203,  40  Pac.  499;  Gumaer  v.  Crip- 
ple Creek  Tunnel,  Transp.  &  Mining 
Co.,  40  Colo.  1,  122  Am.  St.  Rep.  1024, 
90  Pac.  81. 

Massachusetts.  Nye  v.  Storer,  168 
Mass.  53,  46  N.  E.  402. 

New  Jersey.  U.  S.  Steel  Corporation 
v.  Hodge,  64  N.  J.  Eq.  807,  60  L.  R.  A. 
742,  54  Atl.  1  [reversing  64  N.  J.  Eq. 
90,  53  Atl.  601]. 

Wisconsin.  Marvin  v.  Anderson,  111 
Wis.  387,  87  N.  W.  226. 

35  Flint,  etc.,  Ry.  v.  Dewey,  14  Mich. 
677. 

36  Pungs  v.  Brake  Beam  Co.,  200  111. 
306,  65  N.  E.  645  [affirming  102  111. 
App.  76]. 

"Graves  v.  Mining  Co.,  81  Cal.  303, 
22  Pac.  665. 

38McGourkey  v.  Ry.,  146  U.  S.  536, 
36  L.  ed.  1079. 

3f  Burland  v.  Earle  [1902],  A.  C.  83. 
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§411.  Transactions  with  stockholders.  The  relation  of  trust 
and  confidence  between  officers  or  directors  on  the  one  hand,  and 
stockholders  on  the  other,  exists  only  with  reference  to  the  man- 
agement and  control  of  the  corporation.1  Thus  if  one  director  buys 
corporate  stock  from  another,2  or  directors  buy  stock  from  stock- 
holders,3 they  are  not  bound  to  disclose  material  facts  acquired  in 
their  official  capacity  which  affect  the  value  of  the  stock.  If  full 
disclosure  of  all' material  facts  is  made,  such  a  purchase  can  not  be 
set  aside  because  of  the  fact  that  it  was  advantageous  to  the  officer 
or  director.4 

Additional  facts  may  make  it  the  duty  of  a  director  to  make 
full  disclosure.0  It  is  the  duty  of  a  manager  who  is  entering  into  a 
contract  with  a  stockholder  with  reference  to  corporate  stock  to 
make  a  full  disclosure  of  all  material  facts.1  If,  in  addition  to  non- 
disclosure, the  president  of  a  corporation  who  professes  to  assist  a 
stockholder  in  the  sale  of  his  stock,  buys  it  himself  through  a  third 
person  and  conceals  his  identity,  such  conduct  amounts  to  fraud.7 


1 1llinois.  Perry  v.  Pearson,  135  111. 
218,  25  N.  E.  636;  Hooker  v.  Midland 
Steel  Co.,  215  111.  444,  106  Am.  St.  Rep. 
170,  74  N.  E.  445. 

Michigan.  Walsh  v.  Goulden,  130 
Mich.  531,  00  N.  W.  406. 

Minnesota.  Klein  v.  Funk,  82  Minn. 
3,  84  N.  W.  460. 

Tennessee.  Deaderick  v.  Wilson,  67 
Tenn.  (8  Baxt.)  108. 

Utah.  Haarstick  v.  Fox,  9  Utah  110, 
33  Pac.  251. 

West  Virginia.  Poole  v.  Camden,  79 
W.  Va.  310,  L.  R.  A.  1917E,  988,  92  S. 
E.  454. 

2  Perry  v.  Pearson,  135  111.  218,  25  N. 
E.  636. 

3  Arizona.  Steinfeld  v.  Neilsen,  15 
Ariz.  424,  139  Pac.  879  [overruling,  on 
second  hearing  in  error,  Steinfeld  v. 
Nielsen,   12  Ariz.  381,   100  Pac.  1094]. 

Illinois.  Hooker  v.  Midland  Steel 
Co.,  215  111.  444,  106  Am.  St.  Rep.  170, 
74  N.  E.  445;  Bawden  v.  Taylor,  254 
III.  464,  98  N.  E.  941. 

Louisiana.  In  re  Shreveport  National 
Bank,  118  La.   664,  43  So.   270. 


Michigan.  Walsh  v.  Goulden,  130 
Mich.  531,  90  N.  W.  406. 

Utah.  Haarstick  v.  Fox,  9  Utah  110, 
33  Pac.  251. 

Washington.  0*Neile  v.  Ternes,  32 
Wash.  528,  73  Pac.  692;  Haverland  v. 
Lane,  89  Wash.  557,  154  Pac.  1118. 

West  Virginia.  Poole  v.  Camden,  79 
W.  Va.  310,  L.  R.  A.  1917E,  988,  92  S. 
E.  454. 

Contra,  Oliver  v.  Oliver,  118  Ga.  362, 
45  S.  E.  232;  Dawson  v.  National  Life 
Ins.  Co.,  176  la.  362,  L.  R.  A.  191GE, 
878,  157  N.  W.  929;  Stewart  v.  Harris,  * 
69  Kan.  498,  105  Am.  St.  Rep.  178,  66 
L.  R.  A.  261,  2  Am.  &  Eng.  Ann.  Cas. 
873,  77  Pac.  277. 

4  Shaw  v.  Cole  Mfg.  Co.,  132  Tenn. 
210,  L.  R.  A.  1916B,  706,  177  S.  W. 
479. 

• Strong  t.  Repide,  213  U.  S.  419,  53 
L.  ed.  853;  Huston  v.  Harrington,  58 
Wash.  51,  107  Pac.  874;  Poole  v.  Cam- 
den, 79  W.  Va.  310,  L.  R.  A.  1917E, 
988,  92  S.  E.  454. 

•  Huston  v.  Harrington,  58  Wash.  51, 
107  Pac.  874. 

7  Fisher  v.  Budlong,  10  R.  I.  525. 
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A,  who  was  the  director  of  a  corporation  which  owned  realty  in 
the  Philippine  Islands,  owned  three-fourths  of  the  stock  and  was 
the  sole  manager.  A  knew  that  the  United  States  Government, 
which  was  acquiring  realty  held  by  such  title,  had  agreed  to  make 
a  more  favorable  offer  for  such  land  than  its  previous  offers.  A 
purchased  the  stock  of  another  stockholder  without  disclosing  such 
facts,  and  without  disclosing  his  identity.  It  was  held  that  such 
other  stockholder  could  have  such  transaction  set  aside.1  In  a 
contract  by  which  the  directors  of  a  corporation  arrange  for  the 
sale  of  the  corporate  property  by  providing  for  a  sale  of 
all  of  the  stock  of  the  corporation  through  the  purchaser  of 
such  corporate  property,  the  directors  must  make  full  disclosure  of 
the  facts  to  the  other  stockholders,  and  if  the  transaction  is  such 
that  the  directors  receive  a  very  large  sum  for  their  own  stock  and 
a  much  less  sum  for  the  stock  of  the  other  stockholders,  they  may 
be  held  liable  to  the  other  stockholders  for  the  difference  between 
the  amount  which  the  other  stockholders  received  and  the  amount 
which  they  would  have  received  if  the  facts  had  been  disclosed  to 
them.* 

A  director  is  liable  to  the  stockholders  of  a  corporation  if  he 
offers  new  stock  in  such  corporation  when  such  corporation  is  in 
fact  insolvent,  without  disclosing  its  financial  condition  to  such 
stockholders.10  If  a  director11  or  managing  officer12  is  asked  offi- 
cially for  information  as  to  the  condition  of  the  corporation  by  one 
from  whom  he  is  purchasing  stock  in  such  corporation,  and  he 
makes  a  partial  disclosure  of  such  facts,  he  must  make  a  full,  ac- 
curate and  complete  disclosure  of  all  material  facts  which  affect 
the  value  of  the  stock.11 


•  Strong  v.  Repide,  213  U.  a  419,  53 
L.  ed.  853;  see  also  Jacquith  v.  Mason, 
99  Neb.  509,  156  N.  W.  1041. 

•  Dawson  v.  National  Life  Ins.  Co., 
176  la.  362,  L.  R.  A.  1916E,  878,  157 
N.  W.  929. 

10  King  v.  Livingston  Mfg.  Co.,  192 
Ala.  269,  68  So.  897. 

It  Poole  v.  Camden,  79  W.  Va.  310, 
L.  R.  A.  1917E,  988,  92  S.  E.  454. 

«  Poole  v.  Camden,  79  W.  Vfe.  310, 
L.  R.  A.  1917E,  988,  92  S.  E.  454. 

W  "Conceding  the  so-called  majority 
rule  to  be  the  correct  one,  we  think, 
upon  the  principles  of  the  cases  just 


referred  to,  recognizing  the  exceptions, 
that  where  a  stockholder  who,  as  in 
this  case,  is  first  sought  by  a  secret 
agent  of  a  director,  with  a  proposi- 
tion to  buy  his  stock,  and  the  stock- 
holder goes  to  such  director  to  obtain 
full  information  respecting  the  value 
of  his  .stock  and  the  condition  of  the 
corporation,  its  plans  and  prospects, 
the  reason  for  a  recent  reduction  of 
dividends,  and  all  other  information  af- 
fecting or  tending  to  affect  the  value 
of  his  stock,  such  director  can  not  with- 
hold any  information  within  his  knowl- 
edge, or  in  any  way  mislead  or  deceive 
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§412.  Officers  of  public  colorations— Transactions  with  cor- 
porations. In  the  absence  of  statute  the  validity  of  a  contract  be- 
tween a  municipality  or  other  public  corporation  and  an  officer 
thereof  depends  first  on  whether  such  officer  is  avowedly  contract- 
ing in  his  own  name,  or  is  secretly  receiving  compensation  to  influ- 
ence his  official  conduct.  In  the  latter  case  the  city  is  free  to  avoid 
the  contract  on  the  ground  of  such  fraud,  if  it  chooses,1  and  the 
contract  is  invalid.  If  the  officer  acts  openly  and  avowedly  in  his 
own  interest,  the  validity  of  his  contract  depends  on  whether  he  is 
acting  both  for  himself  and  the  city,  in  inconsistent  attitudes,  in 
which  case  the  contract  is  invalid,2  or  whether  he  acts  for  himself 
alone,  and  other  agents  independent  of  himself  represent  the  city, 
in  which  case  such  contract  is  valid.3  The  courts  do  not  agree  on 
the  validity  of  a  contract  made  by  a  board,  council  or  other  aggre- 
gate body  with  one  of  its  own  members,  some  holding  such  con- 
tracts valid  at  common  law,4  and  others,  void.1  In  the  absence  of 
statute  such  contracts  should,  at  most,  be  regarded  as  voidable, 


him,  or  by  acta,  words,  or  conduct  induce 
a  sale  of  the  stock  to  him,  except  upon 
penalty  of  having  the  sale  rescinded 
at  the  option  of  the  stockholder;  that, 
if  he  undertakes  to  speak  or  become 
active  in  inducing  the  Bale,  he  must 
speak  fully,  frankly  and  honestly,  and 
conceal  nothing  to  the  disadvantage  of 
the  selling  stockholder."  Poole  v.  Cam- 
den, 79  W.  Va.  310,  L.  R.  A.  19HE,  988, 
92  S.  E.  454. 

t  Findlay  v.  Pertz,  66  Fed.  427,  13 
C.  C.  A.  559,  29  L.  R.  A.  188;  see  also 
Oconto  Electric  Co.  v.  People's  Land 
and  Mfg.  Co.  (State,  ex  rel.,  v.  Oconto 
Electric  Co.),  165  Wis.  467,  161  N.  W. 
789. 

See  also  as  to  contracts  with  the 
United  States,  Michigan  Steel  Box  Co. 
v.  United  States,  49  Ct.  CI.  421 ;  Crocker 
v.  United  States,  49  Ct.  CI.  85. 

2  Georgia.    Macon  v.  Huff,  60  Ga.  221. 

Indiana.  Ft.  Wayne  v.  Rosenthal,  75 
Ind.  156,  39  Am.  Rep.  127;  Noble  v. 
Davison,  177  Ind.  19,  96  N.  E.  325. 

Iowa.  >Weitz  v.  Independent  District, 
87  la.  81,  54  N.  W.  70. 


New  Jersey.  Stroud  v.  Water  Co., 
56  N.  J.  L.  422,  28  Atl.  578. 

New  York.  Smith  v.  Albany,  61  N. 
Y.  444. 

Ohio.  Bellaire  Goblet  Co.  v.  Findlay, 
5  Ohio  C.  C.  418;  Daizell,  etc.,  Co.  v. 
Findlay,  5  Ohio  C.  C.  435;  Cincinnati, 
etc.,  Ry.  v.  Morris,  10  Ohio  C.  C.  502. 

Wisconsin.  Pickett  v.  School  Dis- 
trict, 25  Wis.  551,  3  Am.  Rep.  105. 

'Tippecanoe  County  v.  Mitchell,  131 
Ind.  370,  15  L.  R.  A.  520,  30  N.  E. 
409;  Detroit  v.  Redfield,  19  Mich.  376; 
Niles  v.  Muzzy,  33  Mich.  61,  20  Am. 
Rep.  670;  McBride  v.  Grand  Rapids, 
47  Mich.  236,  10  N.  W.  353;  Edmunds 
v.  Bullett,  59  N.  J.  L.  312,  36  Atl.  774; 
Boland  v.  Luzerne  County,  186  Pa.  St 
68,  40  Atl.  156. 

4  WilKs  v.  Baker  (Ky.),  29  S.  W.  872; 
Sylvester  v.  Webb,  179  Mass.  236,  52 
L.  R.  A.  518,  60  N.  E.  495;  Myers  v. 
Adams,  9  Utah  8,  33  Pac.  222. 

■  Bay  v.  Davidson,  133  la.  688,  119 
Am.  St.  Rep.  650,  9  L.  R.  A.  (N.S.) 
1014,  111  N.  W.  25;  Bellaire  Goblet  Co. 
v.  Findlay,  5  Ohio  C.  C.  418;  Daizell, 
etc.,  Co.  v.  Findlay,  5  Ohio  C.  C  435. 
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rather  than  as  void  or  illegal.8  Thus  if  no  statute  makes  it  unlaw- 
ful, a  contract  between  a  city  official  and  a  city  may  be  avoided, 
but  recovery  can  be  had  on  a  quantum  meruit,7  or  the  proper  offi- 
cers of  the  municipality  may,  if  they  choose,  ratify  such  contract.1 


§413.  Special  statutory  provisions.  In  many  states  the  ques- 
tion as  to  the  effect  of  a  contract  between  a  public  corporation  and 
one  of  its  officers  is  settled  by  statute  making  a  contract  with  a 
public  or  quasi-public  corporation  unlawful  if  any  officer  thereof  is 
interested  directly  or  indirectly  in  such  contract.1  The  effect  of 
such  a  statute  is  not  overcome  by  the  fact  that  the  public  corpora- 


•  Young  v.  Mankato,  97  Minn.  4,  3 
L.  R.  A.  (N.S.)  849,  105  N.  W.  969, 

7  Arkansas.  Spearman  v.  Texarkana, 
58  Ark.  348,  22  L.  R.  A.  855,  24  S. 
W.  883. 

Georgia.  Mayor,  etc.,  v.  Huff,  60  Ga. 
221. 

Kansas.  Concordia  v.  Hagaman,  1 
Kan.  App.  35,  41  Pac.  133. 

Minnesota.  Currie  v.  School  District, 
35  Minn.  163,  27  N.   W.  922. 

Nebraska.  Call  Publishing  Co.  v.  Lin- 
coln, 29  Neb.  149,  45  N.  W.  245. 

New  Jersey.  Gardner  v.  Butler,  30 
N.  J.  Eq.  702. 

Wisconsin.  Pickett  v.  School  District, 
25  Wis.  551,  3  Am.  Rep.  105. 

Contra,  Bay  v.  Davidson,  133  la.  688, 
119  Am.  St.  Rep.  650,  9  L.  R.  A.  (N.S.) 
1014,  111  N.  W.  25;  Young  v.  Mankato, 
97  Minn.  4,  3  L.  R.  A.  (N.S.)  849,  105 
N.  W.  969. 

•  Findlay  v.  Pertz,  66  Fed.  427,  13  C. 
C.  A.  559,  29  L.  R.  A.  188;  State  v. 
Buttles,  3  O.  S.  309;  Trainer  v.  Wolfe, 
140  Pa.  St.  279,  21  Atl.  391. 

1  California.  Capron  v.  Hitchcock,  98 
Cal.  427,- 33  Pac.  431;  Berka  v.  Wood- 
ward, 125  Cal.  119,  73  Am.  S£.  Rep.  31, 
45  L.  R.  A.  420,  57  Pac.  777 ;  Osburn 
v.  Stone,   170   Cal.   480,   150  Pac.   367. 

Indiana.  State  v.  Windle,  156  Ind. 
648,  59  N.  E.  276;  Noble  v.  Davidson, 
177  Ind.  19,  96  N.  E.  325. 


Idaho.  Collman  v.  Wanamaker,  27 
Ida.  342,  149  Pac.  292. 

Kansas.  Sedgwick  County  v.  State, 
66  Kan.  634,  72  Pac.  284. 

Kentucky.  Nunemacher  v.  Louisville, 
98  Ky.  334,  32  S.  W.  1091;  Keenon  v. 
Adams,  176  Ky.  618,  196  S.  W.  173. 

Maine.  Goodrich  v.  Waterville,  88 
Me.  39,  33  Atl.  659. 

Michigan.  Ferle  v.  Lansing,  189 
Mich.  501,  L.  R.  A.  1917C,  1096,  155 
N.  W.  591. 

Minnesota.  Stone  v.  Bevans,  88  Minn. 
127,  97  Am.  St.  Rep.  506,  92  N.  W. 
520. 

Nebraska.  McElhinney  v.  Superior, 
32  Neb.  744,  49  N.  W.  705. 

New  York.  Woodworth  v.  Bennett, 
43  N.  Y.  273,  3  Am.  Rep.  706. 

North  Carolina.  Davidson  v.  Guilford 
County,  152  N.  Car.  436,  67  S.  E.  918. 

Ohio.  Marsh  v.  Hartwell,  2  Ohio  N. 
P.  389. 

Pennsylvania.  Milford  v.  Water  Co., 
124  Pa.  St.  610,  3  L.  R.  A.  122,  17  Atl. 
185;  Commonwealth  v.  De  Camp,  177 
Pa.  St.  112,  35  Atl.  601. 

South  Dakota.  Palmer  v.  State,  11 
S.  D.  78,  75  N.  W.  818. 

Washington.  Northport  v.  Town 
Site  Co.,  27  Wash.  543,  68  Pac.  204. 

Wisconsin.  Land,  etc.,  Co.  v.  Mc- 
Intyre,  100  Wis.  245,  69  Am.  St.  Rep. 
915,  75  N.  W.  964;  Arbuthnot  v.  Kel- 
ley,  165  Wis.  362,  162  N.  W.  168. 
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tion  needed  the  property  which  it  bought,2  that  the  officer  acted  in 
good  faith,1  or  that  the  price  which  is  charged  is  reasonable.4  The 
imposition  of  a  penalty  upon  such  a  contract  usually  makes  it  void, 
although  there  is  no  statutory  provision  making  it  void  in  express 
terms."  This  is  a  question  of  legislative  intent,  however,  and  the 
penalty  may  be  the  exclusive  consequence  of  the  violation  of  law, 
leaving  the  contract  valid.8 

A.  statute  which  by  its  terms  applies  only  to  contracts  of  sale, 
does  not  apply  to  other  classes  of  contracts,7  such  as  contracts  for 
labor*  or  loans  of  money.* 

Under  a  statute  which  forbids  all  contracts  between  a  public 
corporation  and  its  officer,  a  board  of  school  trustees  can  not  em- 
ploy the  wife  of  one  of  the  trustees  as  a  teacher.10  If  a  board  of 
freeholders  is  appointed  for  the  purpose  of  drafting  a  charter  for 
a  city,  and  if  it  is  authorized  to  employ  an  attorney,  it  can  not 
employ  one  of  its  own  members  as  such  attorney.11  Under  such 
statute  no  recovery  can  be  ha4  on  such  contract,  or  for  reasonable 
compensation  for  materials  and   services  furnished,12  and   under 


2  Arbuthnot  v.  Kelley,  165  Wis.  362, 
162  N.  W.  168. 

3  Arbuthnot  v.  Kelley,  165  Wis.  362, 
162  N.  W.   168. 

4  Keenon  v.  Adams,  176  Ky.  618,  196 
S.  W.  173.  (But  such  payment,  if 
made,  can  not  be  recovered  in  quasi- 
contract.) 

i  Ferle  v.  Lansing,  189  Mich.  501,  155 
N.  W.  591. 

•  Blaser  v.  Heuvel,  164  Wis.  98,  159 
N.  W.  735. 

7  Keenon  v.  Adams,  176  Ky.  618,  196 
S.  W.  173;  Long  v.  Lemoyne  Borough, 
222  Pa.  St.  311,  21  L.  R.  A.  (N.S.)  474, 
71  Atl.  211;  State  v.  Cleveland,  161 
Wis.  457,  152  N.  W.  819  [reversed  on 
rehearing,  on  another  point,  State  v. 
Cleveland,  161  Wis.  457,  154  N.  W.  980]. 

» Keenon  v.  Adams,  176  Ky.  618,  196 
S.  W.  173;  State  v.  Cleveland,  161 
Wis.  457,  152  N.  W.  819  [reversed  on 
rehearing,  on  another  point,  State  v. 
Cleveland,  161  Wis.  457,  154  N.  W.  980]. 

9  Long  v.  Lemoyne  Borough,  222  Pa. 
St.  311,  21  L.  R.  A.  (N.S.)  474,  71  Atl. 
211. 


10  Nuckols  v.  Lyle,  8  Ida.  589,  70  Pac. 
401. 

11  Toung  v.  Mankato,  97  Minn.  4,  3 
L.  R.   A.   (N.S.)   849,   105  N.  W.  969. 

12  Calif ornia.  Berka  v.  Woodward, 
125  Cal.  119,  73  Am.  St.  Rep.  31,  45 
L.  R.  A  420,  57  Pac  777. 

Indiana.  Brazil  v.  McBride,  69  Ind. 
244. 

Iowa.  Bay  v.  Davidson,  133  la.  688, 
119  Am.  St.  Rep.  650,  9  L.  R.  A.  (N.S.) 
1014,  111  N.  W.  25. 

Maine.  Goodrich  v.  Waterville,  88 
Me.  39,  33  Atl.  659. 

Missouri.  Seaman  v.  Cap-Au-Gris 
Levee  District,  219  Mo.  1,  117.  S.  W. 
1084. 

South  Dakota.  Palmer  v.  State,  11 
S.  D.  78,  75  N.  W.  818. 

Contra,  First  National  Bank  v.  Good- 
hue, 120  Minn.  362,  43  L.  R.  A.  (N.S.) 
84,  139  N.  W.  599. 

Such  ft  statute  has  been  held  not  to 
prevent  a  public  officer  from  recover- 
ing money  which  he  has  advanced  to 
enable  the  public  corporation  to  pay  its 
valid  obligations.  Blaser  v.  Heuvel,  164 
Wis.  98,  159  N.  W.  735. 
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tes  the  officer  can  be  compelled  to  repay  to  the  govern- 

3  has  received  under  such  contract.1'    Such  a  contract 

'fied  by  the  public  corporation.14    Such  statute  does 

right  to  recover  for  such  articles  as  gas  furbished 

the  requirements  of  law  and  the  ordinance  giv- 

^any  its  franchise,  and  not  under  an  express  con- 


^  414.  Contract  between  public  corporation  and  private  cor- 
poration of  which  public  officer  is  stockholder.  By  some  statutes,  a 
corporation  the  stockholders  of  which  are  city  officials  can  not 
contract  with  such  city.1  A  statute  which  forbids  a  public  officer 
to  have  any  interest  in  a  public  contract,  or  which  forbids  him  to 
have  any  interest,  directly  or  indirectly,  renders  invalid  a  contract 
with  a  corporation  of  which  he  is  a  stockholder,2  or  an  officer.3  The 
fact  that  the  public  officer  in  question  has  nothing  to  do  with  mak- 
ing the  contract  and  does  not  know  that  it  is  made,  does  not  render 
it  valid.1 

It  has  been  held  that  the  acquisition  by  the  public  officer  of  an 
interest  in  a  corporation  after  the  contract  with  the  public  cor- 
poration is  made,  does  not  render  the  contract  invalid.8  Conversely 
it  has  been  held  that  the  sale  by  the  public  officer  of  his  stock  in 


»Stone  v.  Bevans,  88  Minn.  127,  97 
Am.  St.  Rep.  506,  92  N.  W.  520;  Land, 
etc.,  Co.  v.  Mclntyre,  100  Wis.  245,  69 
Am.  St.  Rep.  915,  75  N.  W.  964. 

UFerle  v.  Lansing,  189  Mich.  501,  L. 
R.  A.  1917C,  1096,  155  N.  W.  591. 

«  Capital  Gas  Co.  v.  Young,  109  Cal. 
140,  29  L.  R.  A.  463,  41  Pac.  869. 

t  California.  Finch  v.  Ry.,  87  Cal. 
697,  25  Pac.  765. 

Michigan.  Ferle  v.  Lansing,  189  Mich. 
501,  L.  R.  A.  1917C,  1096,  155  N.  W. 
591. 

Nebraska.  Gas  Co.  v.  West,  28  Neb. 
862,  45  N.  W.  242. 

New  Jersey.  Foster  v.  Cape  May, 
60  N.  J.  L.  78,  36  Atl.  1089. 

Ohio.  Beltaire  Goblet  Co.  v.  Findlay, 
5  Ohio  C.  C.  418. 

Pennsylvania,  Milford  v.  Water  Co., 
124  Pa.  St,  610,  3  L.  R.  A.  122>  17  AtL 
185. 


,  South  Carolina.    Duncan  v.  Charles- 
ton, 60  S.  Car.  532,  39  S.  E.  265. 

2  London  Electric  Lighting  Co.  v. 
London  [1903],  A.  C.  434;  Hardy  v. 
Gainesville,  121  Ga.  327,  48  S.  E.  921; 
Consolidated  Coal  Co.  v.  Michigan  Em- 
ployment Institution,  164  Mich.  235, 
129  N.  W.  193;  Ferle  v.  Lansing,  189 
Mich.  501,  L.  R.  A.  1917C,  1096,  155 
N.  W.  591. 

3  Noble  v.  Davison,  177  Ind.  W,  96 
N.  E.  325;  Norbeck  &  Nicholson  Co. 
v.  State,  32  S.  D.  189,  Ann.  Cas.  1916A, 
229,  142  N.  W.  847;  Norbeck  &  Nichol- 
son Co.,  v.  State,  33  S.  D.  21,  144  N. 
W.  658;  Antigo  Water  Co.  v.  Antigo, 
144  Wis.  156,  128  N.  W.  888. 

« Ferle  v.  Lansing,  189  Mich.  501,  L. 
R.  A.  1917C,  1096,  155  N.  W.  591. 

■  State,  ex  rel.,  v.  Great  Falls,  19 
Mont.  518,  49  Pac.  15. 
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the  corporation  after  it  has  made  a  bid  and  before  snch  bid  has 
been  accepted,  prevents  the  contract  from  being  invalid.1 

"Where  the  legislature  let  the  state  printing  to  a  corporation 
whose  president  was  a  member  of  the  legislature  it  was  held  that 
such  contract  was  valid,  since  it  appeared  that  his  compensation  as 
president  was  a  fixed  salary,  and  not  dependent  on  the  profits 
earned  by  such  corporation.7  If  the  original  contract  is  made  with 
a  corporation  in  which  the  public  officer  is  not  interested,  its  subse- 
quent assignment  to  a  corporation  in  which  such  officers  are  in- 
terested, does  not  render  it  invalid.1 

§415.  Contract  between  chief  contractor  and  public  officer. 

Whether  a  transaction  between  a  public  contractor  and  one  who  is 
a  public  officer  is  within  the  scope  of  statutes  which  forbid  a  public 
officer  to  have  an  interest  in  a  public  contract,  is  a  question  on 
which  there  is  some  difference  in  result,  depending  in  part  on  the 
wording*  of  the  different  statutes  and  in  part  on  the  construction 
placed  upon  the  statutes  by  the  courts.1  A  public  contract  is  held 
not  to  be  rendered  invalid  by  the  fact  that  the  contractor  pur- 
chases certain  supplies  from  an  individual  who  is  also  a  public 
officer.2  Under  a  statute  which  provides  that  no  officer  shall  be 
interested  directly  or  indirectly  in  a  contract  with  a  town,  a  con- 
tract by  a  contractor  for  a  public  improvement  whereby  he  pur- 
chases certain  material  from  a  corporation  in  which  municipal  offi- 
cers have  stock  is  said  to  be  valid,  if  the  purchase  is  made  after 
the  public  contract  is  let.3  If,  however,  the  contractor  makes  ar- 
rangements to  make  such  purchases  from  a  public  officer  before  the 
public  contract  is  let,  such  transaction  is  a  violation  of  the  statute.4 
An  assignment  of  the  amount  due  under  a  public  contract  to  a 
bank  of  which  a  public  officer  was  a  member,  to  secure  a  loan  to 
such  contractor,  is  said  to  be  illegal.1 

•  Byrd   v.   Cook,   146  Ga.  657,  92   S.  t  James  v.  Hamburg,  174  la.  301.  156 
E.    61.                                                                  N.  W.  394;  O'Neill  v.  Auburn,  76  Wash. 

7  State  v.  Rickards,  16  Mont.  145,  50  207,  50  L.  R.  A.   (N.S.)  1140,  135  Pac. 

Am.  St.  Rep.  476,  28  L.  R.  A.  298,  40  1000. 

Pac.  210.  2  Shaw  v.  Waldron,  55  Wash.  271.  28 

•  London    Electric    Lighting    Co.    v.  L.  R.  A.  (N.S.)  735,  104  Pac  272. 
London    [1903],  A.  C.  434.  3  O'Neill  v.  Auburn,  76  Wash.  207,  50 

Contra,  if  such  officer  is  to  determine  L.  R.   A.    (N.S.)    1140,   135   Pac.  1000. 

the  sufficiency  of  the  performance  of  4Northport   v.    Northport   Townsite. 

such  contract.     People'*  Savings  Bank  27  Wash.  543,  68  Pac.  204. 

v.  Big  Rock  Stone  &  Construction  Co.,  •  James  v.  Hamburg,  174  la.  301,  156 

81  Ark.  599,  99  S.  W.  836.  N.  W.  394. 
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§  416.  Contracts  between  corporations  having  common  officers. 

While  a  contract  requires  two  parties,  the  theory  of  the  separate 
existence  of  a  corporation  distinct  from  its  members  and  officers 
makes  it  possible  for  a  valid  contract  to  be  made  between  two  cor- 
porations which  have  the  same  directors,  or  which  have  a  majority 
of  each  board  in  common,1  or  which  have  the  same  officers,  as  the 
same  treasurer,  auditors,  and  cashier,2  or  a  common  agent.3  Such 
contracts  are  subject  to  sharp  scrutiny  because  of  the  opportunities 
for  fraud  thus  given,4  and  if  such  contract  is  so  framed  as  to  give 
to  one  corporation  an  unfair  advantage  at  the  expense  of  the  other, 
and  the  common  directors  represent  both  corporations  at  once,  the 
corporation  of  which  such  advantage  is  taken  may  avoid  the  con- 
tract.8   Such  contracts  are,  however,  voidable,  not  void*    A  major- 


1  United  States.  Geddes  v.  Anaconda 
Copper  Mining  Co.,  222  Fed.  129;  Marcy 
v.  Guanajuato  Development  Co.,  228 
Fed.  150. 

Arizona.  Gould  Copper  Mining  Co. 
v.  Walker,  17  Ariz.  332,  152  Pac.  853. 

California.  San  Diego,  etc.,  R.  R. 
Co.  v.  Beach  Co.,  112  Cal.  53,  33  L.  R. 
A.  788,  44  Pac.  333;  Manning  v.  App 
Consolidated  Gold  Mining  Co.,  171  Cal. 
610,  154  Pac.  301. 

Indiana.  Evansville,  etc.,  Co.  v. 
Bank,  144  Ind.  3.4,  42  N.  E.  1097. 

Kansas.  Saliaa  Nat.  Bank  v.  Pres- 
cott,  60  Kan.  490,  57  Pac.  121  [revers- 
ing, 53  Pac.  769]. 

Maryland.  Cannon  v.  Brush  Electric 
Co.,  96  Md.'  446,  54  Atl.  121;  Penn- 
sylvania R.  R.  Co.  v.  Minis,  120  Md. 
461,  87   Atl.   1062. 

Missouri.  Manufacturers',  etc.,  Bank 
▼.  Iron  Co.,  97  Mo.  38,  10  S.  W.  865. 

Pennsylvania.  South  Side  Trust  Co. 
v.  Washington  Tin  Plate  Co.,  252  Pa. 
St.  237,  97  Atl.  450. 

Contra,  O'Conner  Mining  &  Manu- 
facturing Co.  v.  Coosa  Furnace  Co.,  95 
Ala.  614,  36  Am.  St.  Rep.  251,  10  So. 
290;  Pearson  v.  Concord  Railroad 
Corporation,  62  N.  H.  537,  13  Am.  St. 
Rep.  590;  see  The  Validity  of  Con- 
tracts Between  Corporations  Having 
Common  Directors,  by  Harold  M.  Bow- 
man, 4  Michigan  Law  Review  577. 


2  Davidson  v.  Ry.,  58  Fed.  653. 
3Aldine    Mfg.    Co.    v.    Phillips,    129 
Mich.  240,  88  N.  W.  632. 

4  United  States.  Geddes  v.  Anaconda 
Copper  Mining  Co.,  222  Fed.  129;  March 
v.  Guanajuato  Development  Co.,  228 
Fed.  150. 

Alabama.  Memphis,  etc.,  Ry.  v. 
Woods,  88  Ala.  630,  7  L.  R.  A.  605,  16 
Am.  St.  Rep.  81,  7  So.  108. 

Massachusetts.  Parker  v.  Nickerson, 
112  Mass.  195. 

New  Hampshire.  Pearson  v.  Ry. 
Corp.,  62  N.  H.  537,  13  Am.  St.  Rep. 
590. 

New  Jersey.  Robotham  v.  Ins.  Co., 
64  N.  J.  Eq.  673,  53  Atl.  842. 

Pennsylvania.  Mercantile  Library 
Hall  Co.  v.  Library  Association,  173 
Pa.  St.  30,  33  Atl.  744. 

West  Virginia.  Sweeney  v.  Sugar 
Refining  Co.,  30  W.  Va.  443,  8  Am.  St. 
Rep.  88,  4  S.  E.  431. 

5  O'Connor,  etc.,  Co.  v.  Furnace  Co., 
95  Ala.  614,  36  Am.  St.  Rep.  251,  10 
So.  290;  Burden  v.  Burden,  159  N.  Y. 
287,  54  N.  E.  17;  Goodin  v.  Canal  Co., 
18  O.  S.  169,  98  Am.  Dec.  95;  Bear 
River  Valley  Orchard  Co.  v.  Hanley,  15 
Utah  506,  50  Pac.  611. 

•  San  Diego,  etc.,  Co.  v.  Beach  Co., 
112  Cal.  53,  33  L.  R.  A.  788,  44  Pac. 
333;  Burden  v.  Burden,  159  N.  Y.  2S7, 
54  N.  E.  17. 
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ity  of  the  stockholders  may  ratify  it,7  and  if  the  majority  of  the 
stockholders  acquiesce  therein,  a  single  stockholder  can  not  avoid 
such  contract.1  If  two  corporations  have  some  directors  in  com- 
mon, but  not  a  majority  of  either  board,  contracts  between  them 
are  not  regarded  as  prima  facie  fraudulent.9  One  who  is  a  director 
or  officer  in  two  corporations  owes  to  each  the  duty  of  good  faith 
and  vigilance  in  preserving  its  property.10  If  one  who  is  a  director 
of  a  corporation  and  officer  of  another  corporation  learns  that  an- 
other person  who  is  an  officer  in  each  of  such  corporations  has 
appropriated  funds  of  one  corporation  for  the  benefit  of  another, 
it  is  the  duty  of  such  director  to  disclose  such  facts  to  the  corpora- 
tion ;  and  in  case  of  his  failure  so  to  do,  he  will  be  liable  personally.11 

§417.  Promoters  of  corporations.  Promoters  of  corporations 
stand  in  a  relation  of  trust  and  confidence  to  the  corporation  and 
to  the  stockholders  thereof.1  If  promoters  wish  to  sell  their  prop- 
erty to  the  corporation  promoted  by  them,  in  which  others  than 
promoters  have  an  interest,, they  must  deal  with  independent  and 
impartial  directors  who  represent  the  corporation  and  not  the  pro- 


7  San  Diego,  etc.,  Co.  v.  Beach,  112 
Cal.  53,  33  L.  R.  A.  788,  44  Pac.  333; 
Manning  v.  App.  Consol.  Gold  Mining 
Co.,  171  Cal.  610,  154  Pac.  301. 

»  Burden  v.  Burden,  159  N.  Y.  287,  54 
N.  E.  17. 

•  Booth  v.  Robinson,  55  Md.  419. 

So  where  a  minority  of  one  board 
constituted  the  entire  board  of  the 
other  corporation.  United  States  Roll- 
ing Stock  Co.  v.  Atlantic  and  Great 
Western  Railroad  Co.,  34  O.  S.  450,  32 
Am.  Rep.  380. 

10  General  Rubber  Co.  v.  Benedict,  215 
N.  Y.  18,  L.  R.  A.  1915F,  617,  109  N. 
E.  96. 

11  General  Rubber  Co.  v.  Benedict,  215 
N.  Y.  18,  L.  R.  A.  1915F,  617,  109  N. 
E.  96. 

1  England.  Erlanger  v.  Phosphate  Co., 
L.  R.  3  App.  Cas.  1218;  New  Sombrero 
Phosphate  Co.  v.  Erlanger,  5  Ch.  D. 
73,   118. 

United  States.  Dickerman  v.  Trust 
Co.,  176  U.  S.  181,  44  L.  ed.  423;  Maine 


Northwestern      Development      Co.      v. 
Northern  Commercial  Co.,  213  Fed.  103. 

California.  Burbank  v.  Dennis,  101 
Cal.  90,  35  Pac.  444;  Lomita  Land  & 
Water  Co.  v.  Robinson,  154  Cal.  36,  18 
L.  R.   A.    (N.S.)    1106,   97   Pac.   10. 

Iowa.  The  Telegraph  v.  Loetscher, 
127  la.  383,  4  Am.  &  Eng.  Ann.  Cas. 
667,  101  N.  W.  773. 

Maine.  Mason  v.  Carrothers,  105  Me. 
392,  74  Atl.  1030. 

New  Jersey.  Plaquemines  Tropical 
Fruit  Co.  v.  Buck,  52  N.  J.  Eq.  219,  27 
Atl.  1094. 

Oregon.  Johnson  v.  Sheridan  Lum- 
ber Co.,  51  Or.  35,  93  Pac.  470. 

Wisconsin.  Pittsburgh  Mining  Co. 
v.  Spooner,  74  Wis.  307,  17  Am.  St. 
Rep.  149,  42  N.  W.  259;  see  Promoters 
as  Corporate  Fiduciaries,  by  Adelbert 
Hamilton,  16  American  Law  Review 
671;  The  Liability  of  Corporation  Pro- 
moters to  Account  for  Profits,  by  Boyd 
Lee  Spahr,  45  American  Law  Register 
(NJS.)    65,  163. 
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moters ; 2  they  must  make  full  disclosure  of  their  own  identity  and 
their  interest  in  the  property  which  they  convey  to  the  company,3 
and  they  must  disclose  the  material  facts  affecting  the  value  of  the 
property  transferred  by  them  to  the  corporation,  and  therefore 
affecting  the  value  of  the  corporate  stock.4  If  the  owner  of  land 
gives  an  option  on  such  land  to  one  who  has  acted  as  his  agent 
with  knowledge  that  he  is  promoting  a  corporation  to  purchase 
such  land,  the  corporation  which  purchases  such  land  without  knowl- 
edge of  the  fact  that  such  agent  receives  a  commission,  may  have 
rescission  of  such  sale.'  If  the  promoters  conceal  the  fact  that  they 
are  acting  in  an  interest  adverse  to  that  of  the  corporation  and 
thereby  attempt  to  obtain  a  secret  profit  for  themselves,*  or  to  ob- 
tain a  secret  commission  for  selling  such  property,7  constructive 
fraud  exists.    An  action  for  secret  profits  may  be  maintained,8  or 


ZDickerman  v.  Trust  Co.,  176  U.  S. 
181,  44  L.  ed.  423;  Maine  Northwestern 
Development  Co.  v.  Northern  Commer- 
cial Co.,  213  Fed.  103;  Lomita  Land 
&  Water  Co.  v.  Robinson,  154  Cal.  36, 
18  L.  R.  A.  (N.S.)  1106,  97  Pac.  10; 
Bliss  v.  Linden  Cemetery  Association, 
83  N.  J.  Eq.  494,  91  Atl.  304. 

3Gluckstein  v.  Barnes  [19001,  App. 
Cas.  240;  In  re  Olympia  [1898],  2  Ch. 
153;  New  Sombrero  Phosphate  Co.  v. 
Erlanger,  5  Ch.  D.  73,  118;  Burbank  v. 
Dennis,  101  Cal.  90,  35  Pac.  444;  De  La 
Motte  v.  Northwestern  Clearance  Co., 
126  Minn.  197,  L.  R.  A.  1918E,  830,  148 
N.  W.  47. 

4  England.  Directors,  etc.,  v.  Kisch, 
LR.2H.  L.  App.  Cas.  99. 

California.  California-Calaveras  Min- 
ing Co.  v.  Walls,  170  Cal.  285,  149  Pac. 
595. 

New  York.  Brewster  v.  Hatch,  122 
N.  Y.  349,  19  Am.  St.  Rep.  498,  25  N. 
E.  505. 

Oregon.  Hall  v.  Catherine  Creek  De- 
velopment Co.,  78  Or.  585,  L.  R.  A. 
1916C,  996,  153  Pac.  97. 

Virginia.  Bosher  v.  Land  Co.,  89  Va. 
455,  37  Am.  St.  Rep.  879,  16  S.  E.  360; 
Virginia  Land  Co.  v.  Haupt,  90  Va. 
533,  44  Am.  St.  Rep.  939,  19  S.  E. 
168. 


BHall  v.  Catherine  Creek  Develop- 
ment Co.,  78  Or.  585,  L.  R.  A.  1916C, 
996,   153  Pac.  97. 

6  England.  In  re  Leeds  &  Hanley 
Theaters  [1902],  2  Ch.  809. 

Connecticut.  Yale  Gas  Stove  Co.  v. 
Wilcox,  64  Conn.  101,  42  Am.  St.  Rep. 
159,  25  L.  R.  A.  90,  29  Atl.   303. 

Maryland.  Urner  v.  Sollenberger,  89 
Md.  316,  43  Atl.  810. 

Massachusetts.  Hayward  v.  Leeson, 
176  Mass.  310,  49  L.  R.  A.  725,  57  N. 
E.  656. 

Missouri.  South  Joplin  Land  Co.  v. 
Case,   104  Mo.  572,  16  S.  W.  390. 

Ohio.  Shawnee,  etc.,  Co.  v.  Miller,  24 
Ohio  C.  C.  198. 

Pennsylvania.  Simons  v.  Vulcan  Oil 
&  Mining  Co.,  61  Pa.  St.  202,  100  Am. 
Dec.  628. 

Wisconsin.  Franey  v.  Warner,  96 
Wis.  222,  71  N.  W.  81. 

1  Hall  v.  Catherine  Creek  Develop- 
ment Co.,  78  Or.  585,  L.  R.  A.  1916C, 
996,  153  Pac.  97;  Limited  Investment 
Association  v.  Investment  Association, 
99  Wis.  54,  74  N.  W.  633. 

I  United  States.  Davis  v.  Las  Ovas 
Co.,  227  U.  S.  80,  57  L.  ed.  426. 

Iowa.  Hinkley  v.  Sac  Oil  &  Pipe 
Line  Co.,  132  la.  396,  119  Am.  St.  Rep. 
564,  107  N.  W.  629. 
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the  eontract  of  the  corporation  may  be  rescinded.1  If  the  promoter 
makes  a  full  disclosure  of  his  adverse  interest  and  of  all  the  mate- 
rial facts  to  the  corporation,  and  if  it  is  not  intended  that  those 
who  hold  stock  in  the  corporation  shall  sell  their  stock  to  persons 
to  whom  such  disclosure  has  not  been  made,  and  if  it  is  not  in- 
tended to  offer  other  stock  to  new  subscribers  to  whom  such  facts 
have  not  been  disclosed,  the  promoter  may  sell  to  the  corporation 
at  a  profit,  since  no  one  is  injured  by  such  transaction,  full  dis- 
closure having  been  made  to  every  one  having  a  financial  interest 
in  the  corporation.10 

If  the  promoter  makes  disclosure  of  the  material  facts  to  some 
of  those  who  are  interested  financially  in  the  corporation,  but  he 
does  not  make  such  disclosure  as  to  others,  constructive  fraud  ex- 
ists, even  though  it  may  be  necessary,  in  order  to  protect  those  of 
whom  advantage  was  taken,  to  give  relief  which  will  inure  to  the 
benefit  of  those  who  were  not  misled.11 

If  full  disclosure  is  made  to  all  who  are  at  the  time  interested  in 
the  corporation,  but  it  is  intended  to  offer  other  stock  to  new  sub- 
scribers to  whom  such  disclosures  will  not  be  made,  such  transac- 
tion is  regarded  as  fraudulent.12    If  full  disclosure  is  made  to  all 


Massachusetts.  Hayward  v.  Leeson, 
176  Mass.  310,  49  L.  R.  A.  725,  57  N. 
E.  656;  Old  Dominion  Copper  Mining 
&  Smelting  Co.  v.  Bigelow,  203  Maes. 
159,  40  L.  R.  A.  (N.S.)  314,  89  N.  E. 
193. 

Michigan.  Fred  Macey  Co.  v.  Macey, 
143  Mich.  138,  5  L.  R.  A.  (N.S.)  1036, 
106  N.  W.  722. 

Wisconsin.  Pietsch  v.  Milbrath,  123 
Wis.  647,  68  L.  R.  A.  945,  107  Am.  St. 
Rep.  1017,  101  N.  W.  388,  102  N.  W. 
342. 

•  Hall  v.  Catherine  Creek  Develop- 
ment Co.,  78  Or.  585,  L.  R.  A.  1916C, 
996,  153  Pac.  97;  Cox  v.  National  Coal 
A  Oil  Investment  Co.,  61  W.  Va.  291, 
56  S.  E.  494;  Limited  Investment  As- 
sociation v.  Investment  Association,  99 
Wis.  54,  74  N.  W.  633. 

10  England.  Lagunas  Nitrate  Co.  v. 
Lagunas  Syndicate  [1899],  2  Ch.  392 
[distinguishing  E Hanger  v.  Phosphate 
Co.,  L.  R.  3  App.  Cas.   1218]. 

Kansas.     St.    Louis,    Fort    Scott    & 


Wichita  R.  R.  Co.  v.  Tiernan,  37  Kan. 
606,  15  Pac.  544. 

Maryland.  Tompkins  v.  Sperry,  96 
Md.  560,  54  Atl.  254. 

Minnesota.  Battelle  v.  Northwestern 
Cement  and  Concrete  Pavement  Co., 
37  Minn.  89,  33  N.  W.  327. 

New  York.  Seymour  v.  Spring  Forest 
Cemetery  Association,  144  N.  Y.  333,  39 
N.  E.  365. 

11  Old  Dominion  Copper  Mining  and 
Smelting  Co.  v.  Bigelow,  203  Mass.  159, 
40  L.  R.  A.   (N.S.)    314,  89  N.  E.  193. 

12  Maine.  Mason  v.  Carrothers,  105 
Me.  392,  74  Atl.  1030. 

Massachusetts.  Old  Dominion  Cop- 
per Mining  &  Smelting  Co.  v.  Bigelow, 
188  Mass.  315,  108  Am.  St.  Rep.  479, 
74  N.  E.  653;  Old  Dominion  Copper 
Mining  and  Smelting  Co.  v.  Bigelow, 
203  Mass.  159,  40  L.  R.  A.  (N.S.)  314, 
89  N.  E.  193. 

Michigan.  Fred  Macey  Co.  v.  Macey, 
143  Mich.  138,  5  L.  R.  A.  (N.S.)  1036, 
106  N.  W.  722. 
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who  are  stockholders  at  the  time,  but  the  intention  of  the  parties 
to  the  transaction  is  to  have  all  the  stock  taken  by  the  promoters 
and  resold  to  the  general  public,  such  transaction  operates  as  a 
fraud  upon  those  to  whom  such  stock  is  resold,  and  such  transac- 
tion is  regarded  as  fraudulent. 

§418.  Partners.  Partners  occupy  a  relation  of  especial  trust 
and  confidence  towards  each  other  with  reference  to  partnership 
matters.1  In  dealing  with  each  other  with  reference  to  partnership 
matters,  each  must  make  full  and  fair  disclosure  to  the  other  of  all 
material  facts  known  to  him  and  not  to  the  other.2  Thus  omission 
by  a  partner  to  disclose  to  his  CQ-partner  facts  affecting  the  value 
of  partnership  property  may  constitute  fraud.3  Thus  a  purchase  of 
one  partner's  interest  in  mining  property  by  the  other  is  voidable 
where  the  vendee  does  not  disclose  the  existence  of  a  valuable  vein 
of  ore  on  such  property.4  A  partner  who,  in  the  absence  of  the 
other  partner,  effects  a  purchase  of  partnership  property  must  show 


New  Jersey.  Groel  v.  United  Elec- 
tric Co.,  70  N.  J.  Eq.  616,  61  Atl.  1061. 

Oregon.  Wills  v.  Nehalem  Coal  Co., 
52  Or.  70,  96  Pac.  528. 

Virginia.  Richlands  Oil  Co.  v.  Mor- 
riss,  108  Va.  288,  61  S.  E.  762. 

Wisconsin.  Pietsch  v.  Milbrath,  123 
Wis.  647,  107  Am.  St.  Rep.  1017,  68 
L.  R.  A.  945,  101  N.  W.  388,  102  N. 
W.  342. 

Contra,  Old  Dominion  Copper  Mining 
&  Smelting  Co.  v.  Lewisohn,  2*0  U. 
S.  206,  52  L.  ed.  1025. 

1  United  States.  Patrick  v.  Bowman, 
149  U.  S.  411,  37  L.  ed.  790. 

Alabama.  Goldsmith  v.  Eichold,  94 
Ala.  116,  33  Am.  St.  Rep.  97,  10  So.  80. 

Colorado.  Caldwell  v.  Davis,  10  Colo. 
481,  3  Am.  St.  Rep.  599,  15  Pac.  696. 

Illinois.  Raymond  v.  Vaughn,  128 
111.  256,  15  Am.  St.  Rep.  112,  4  L.  R. 
A.  440,  21  N.  E.  566. 

Kentucky.  Rankin  v.  Kelly,  163  Ey. 
463,   173   S.  W.   1151. 

Hew  York.     Butler  v.  Prentiss,  158 
N.  Y.  49,  52  N.  E.  652. 
"    Virginia.     Yost  v.  Critcher,  112  Va. 
870,  72  S.  E.  594. 


West  Virginia.  Krebs  v.  Blanken- 
ship,  73  W.  Va.  539,  80  S.  E.  948. 

Wisconsin.  Wells  v.  McGeoch,  71 
Wis.  196,  35  N.  W.  769. 

2  United  States.  Patrick  v.  Bowman, 
149  U.  S.  411,  37  L.  ed.  790. 

California.  Warren  v.  Schainwald, 
62  Cal.  56;  Meyers  v.  Merillion,  118 
Cal.    352,   50   Pac.   662. 

District  of  Columbia.  Baker  v.  Cum- 
mings,  4  D.  C.  App.  230. 

Illinois.  Roby  v.  Colehour,  135  111. 
300,  25  N.  E.  777. 

Massachusetts.  Jones  v.  Dexter,  130 
Mass.  380,  39  Am.  Rep.  459;  Arnold  v. 
Maxwell,  223  Mass.  47,  111  N.  E.  687. 

Washington.  Galbraith  v.  Devlin,  85 
Wash.  482,   148  Pac.  589. 

Wisconsin.  Wells  v.  McGeoch,  71 
Wis.  196,  35  N.  W.  769. 

3  Baker  v.  Cummings,  4  D.  C.  App. 
230. 

4Hanley  v.  Sweeny,  109  Fed.  712,  48 
C.  C.  A.  612.  (The  vendee  learned  of 
its  existence  by  tunneling  from  an  ad- 
joining mine   which  he   managed.) 
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affirmatively  that  the  transaction  was  fair  and  upon  full  disclosure 
of  material  facts.8  So  a  surviving  partner  stands  in  a  relation  of 
trust  and  confidence  to  the  executor  of  the  deceased  partner,  so 
that  a  contract  whereby  the  surviving  partner  buys  the  partnership 
assets  from  such  executor  will  be  closely  scrutinized  and  will  be 
enforced  only  if  reasonable,  fair  and  just.1  A  partner  can  not' with- 
out the  consent  of  his  co-partners  acquire  an  interest  in  partnership 
property  adverse  to  his  co-partners  from  third  persons.7  A  partner 
can  not,  without  the  consent  of  his  co-partners,  acquire  a  renewal 
of  a  lease  held  by  the  firm  of  realty,8  especially  if  the  firm  has 
made  valuable  improvements  thereon.8  So  he  can  not  deal  with  the 
firm,  concealing  his  identity,  and -thereby  make  a  contract  which 
the  firm  can  not  avoid.10  A  partner  can  not  acquire  secret  profit 
for  himself  in  the  same  business  as  the  partnership  and  in  competi- 
tion with  it.  He  must  account  for  such  profits  to  the  partnership.11 
He  may,  however,  engage  in  business  for  himself  outside  the  busi- 
ness of  the  partnership,12  and  he  is  not  liable  to  the  partnership  for 
such  profits,  even  if  the  partnership  contract  bound  him  not  to 
engage  in  other  business.18  He  can  not  buy  property  for  the  firm 
and  charge  the  firm  therefor  more  than  the  amount  thus  paid  by 


•  Patrick  v.  Bowman,  149  U.  S.  411, 
37  L.  ed.  790. 

•  Mack  v.  Mack,  23  Can.  S.  C.  146; 
Tennant  v.  Dunlap,  97  Vu.  234,  33  S. 
E.  620. 

7  United  States.  Kinsman  v.  Park- 
hurst,  59  U.  S.  (18  How.)  289..  15  L.  ed. 
385. 

Alabama.  Dikis  v.  Likia,  187  Ala. 
218,  65  So.  398. 

Illinois.  Roby  v.  Colehour,  135  111. 
300,  25  N.  E.  777. 

Massachusetts.  Arnold  v.  Maxwell, 
223  Mass.  47,  111  N.  E.  687. 

Michigan.  Gordon  v.  Tyler,  53  Mich. 
629,  19  N.  W.  560,  20  N.  W.  70. 

SLurie  v.  Pinanski,  215  Mass.  229,  102 
N.  E.  629. 

•  Knapp  v.  Reed,  88  Xeb.  754,  32  L. 
R.  A.  (N.S.)  869,  130  N.  W.  430;  Mitch- 
ell v.  Reed,  6J  N.  Y.  123,  19  Am.  Rep. 
252. 

10  Whitman  v.  Bowden,  27  S.  Cai  53, 
2  S.  E.  630. 


11  England.  Aas  v.  Benham  [1891), 
2  Ch.  244. 

United  States.  Kimberly  v.  Arms, 
129  U.  S.  512,  32  L.  ed.  764. 

Illinois.  Leeds  v.  Townsend,  228  111. 
451,  13  L.  R.  A.  (N.S.)  191,  81  N.  E. 
1069. 

Michigan.  Lockwood  v.  Beckwith,  6 
Mich.  168,  72  Am.  Dec.  69. 

North  Carolina.  Chilton  v.  Groome, 
168  N.  Car.  639,  84  S.  E.  1038. 

West  Virginia.  Kyle  v.  Griffin,  76 
W.  Va.  214,  85  S.  E.  559. 

ULatta  v.  Kilbourn,  150  U.  S.  524, 
38  L.  ed.  1169;  Sullivan  v.  R.  R.,  128 
Ala.  77,  30  So.  528;  Belcher  v.  Whitte- 
more,  134  Mass.  330. 

13  Dean  v.  MacDowell,  8  Ch.  Div.  345; 
Latta  v.  Kilbourn,  150  U.  S.  524,  38 
L.  ed.  1169;  Metcalfe  v.  Bradshaw,  145 
111.  124.  36  Am.  St.  Rep.  478,  33  N.  E. 
750;  Murrell  v.  Murrell,  33  La.'  Ann. 
1233. 
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him.14  He  can  not  represent  the  firm  in  a  transaction  and  in  the 
same  transaction  represent  an  adverse  interest  from  which  he  re- 
ceives a  commission.11  In  equity,  a  partner  may,  however,  deal  with 
the  firm  if  the  remaining  partners  know  all  the  material  facts  and 
represent  the  firm  in  the  transaction.16  Thus  he  may  sell  property 
to  the  firm  in  consideration  of  which  the  firm  assumes  certain  debts- 
which  he  owes,17  or  he  may  buy  property  of  the  firm  in  considera- 
tion of  his  assuming  the  debts  of  the  firtn,11  even  if  he  is  insolv- 
ent • w  or  he  may  take  an  assignment  of  a  claim  which  belongs  to 
the  partnership.20 

§  419.  Co-owners.  Limitations  of  some  sort,  are  imposed  upon 
the  power  of  a  co-tenant  to  acquire  an  interest,  adverse  to  that  of 
the  remaining  co-tenants  so  as  to  exclude  them  from  the  property 
in  which  their  interests  in  common  exist,  in  spite  of  their  willing- 
ness to  contribute  to  t^ie  expense  of  acquiring  such  adverse  inter- 
est. The  exact  nature  of  these  limitations  is  a  matter  of  some 
doubt;  and  this  arises  in  part  out  of  a  failure  to  agree  upon  the 
fundamental  theory.  The  reason  for  this  rule  is  variously  sug- 
gested as  the  relation  of  trust  and  confidence  between  tenants  in 
common;  the  especial  community  of  estate  arising  where  the 
estates  are  created  at  the  same  time  and  by  the  same  instruments ; 
and  the  fact  that  the  tenant  who  acquires  such  interest  is  usually 
in  possession  of  the  property,  and  usually  has  funds  belonging  to 
the  other  co-tenants  which  he  should  have  applied  to  the  dis- 
charge, for  the  benefit  of  all,  of  the  encumbrance  which  he  is 
attempting  to  acquire  as  his  own.  It  is  quite  possible  that  this  last 
reason  is  the  true  reason,  which  should  explain  all  cases  except 
those  in  which  there  actually  is  trust  and  confidence  between  the 
tenants  in  common;  but  that,  by  a  mistaken  analogy,  it  has  been 
extended,  in  some  jurisdictions,  to  cover  cases  in  which  the  tenant 
who  has  acquired  the  interest,  adverse  to  his  co-tenants,  is  not  in 
possession,  has  no  funds  in  his  hands  belonging  to  his  co-tenants, 
and  is  not  in  relations  of  trust  and  confidence  with  them. 

14  Yeoman   v.  Lasley,  40  O.  S.   190;  UBartlettv.  Smith,  1  Neb.  Rep.  (un- 

Gates  v.  Paul,  117  Wis.  170,  94  N.  W.  official)  328,  95  N.  W.  ©61.. 

53.  It  Sargent  v.  Blake,   160  Fed.  57,  17 

« Newell  v.  Cochran,   41   Minn.  374,  L.  R.  A.   (N.S.)    1040,  87  C.  C.  A.  213. 

43  N.  W.  84;  Grant  v.  Hardy,  33  Wis.  19  Sargent  v.  Blake,  160  Fed.  57,  17 

668.  L.  R.  A.   (N.S.)    1040,  87  C.  C.  A.  213. 

«  Bartlett  v.  Smith,  1  Neb.  Rep.  (un-  M  Elliott  v.  Bidwell,  S5  S.  D.  370,  152 

official)  328,  95  N.  W.  661,  N.  W.  286. 
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"It  is  well  settled  that  co-tenants  stand  in  a  certain  relation  to 
each  other  of  mutual  trust  and  confidence;  that  neither  will  be 
permitted  to  act  in  hostility  to  the  other  in  reference  to  the  joint 
estate;  and  that  a  distinct  title  acquired  by  one  will  enure  to  the 
benefit  of  all. ' ' 1  A  co-tenant  who  buys  an  encumbrance  upon  a 
property  which  is  owned  in  common,  purchases  for  the  benefit  of 
the  other  tenants  in  common  if  they  choose  to  contribute  within  a 
reasonable  time.2  This  right  of  election  is  given  in  order  to  pre- 
vent the  tenant,  who  has  purchased  the  adverse  interest  or  encum- 
brance, from  taking  advantage  of  his  co-tenants.  It  is  not  given 
in  order  to  allow  the  co-tenants  to  take  advantage  of  the  purchaser. 
In  order  to  take  advantage  of  the  purchase  by  one  co-tenant  for 
the  benefit  of  all,  the  remaining  co-tenants  must  elect  to  contri- 
bute within  a  reasonable  time  after  they  have  notice  of  the  facts.1 


1  United  States.  Turner  v.  Sawyer, 
150  U.  S.  578,  586,  38  L.  ed.  1189;  to 
the  same  effect  see  Bissell  v.  Foss,  114 
U.  S.  252,  29  L.  ed.  126. 

Alabama.  Bracely  v.  Noble,  77  So. 
368. 

Colorado.  Franklin  Mining  Co.  v. 
O'Brien,  22  Colo.  129,  55  Am.  St.  Rep. 
118,  43  Pac.  1016;  Mills  v.  Hart,  24 
Colo.  505,  65  Am.  St.  Rep.  241,  52  Pac. 
680. 

Illinois.  Boyd  v.  Boyd,  176  111.  40, 
68  Am.  St.  Rep.  169,  51  N.  E.  782; 
Biggins  v.  Dufficy,  262  111.  26,  104  N. 
E.  180;  Kent  v.  Barger,  264  III.  59, 
105  N.  E.  741. 

Mississippi.  Freeman  v.  Freeman, 
107  Miss.  750,  66  So.  202. 

Montana.  CHanlon  v.  Ruby  Gulch 
Mining  Co.,  48  Mont.  65,  135  Pac.  913. 

Pennsylvania.  Lloyd  v.  Lynch,  28 
Pa.  St.  419,  70  Am.  Dec.   137. 

Tennessee.  Davis  v.  Solari,  132  Tenn. 
225,   177   S.  W.   939. 

Vermont.  Downer  v.  Smith,  38  Vt. 
464. 

Washington.  Cedar  Canyon,  etc.,  Co. 
v.  Yarwood,  27  Wash.  271,  67  Pac.  749; 
Dwight  v.  Waldron,  96  Wash.  156,  164 
Pac.  761. 

West  Virsinia.  Cecil  v.  Clark,  44  W. 
Va.  659,  30  S.  E.  216. 

See,  Some  Neglected  Principles  in  the 


Purchase  of  Real  Estate  by  One  of 
Several  Co-Owners,  by  Fred  L.  Gross, 
24  Yale  Law  Jour.  317. 

2  United  States.  Rothwell  v.  Dewees, 
67  U.  S.   (2  Black.)  613,  17  L.  ed.  309. 

Arkansas.  Inman  v.  Quirey,  128  Ark. 
605,  194  S.  W.  858. 

California.  Stevenson  v.  Boyd,  153 
Cal.  630,  19  L.  R.  A.  (N.S.)  525,  96 
Pac.  284. 

Illinois.  Kent  v.  Barger,  264  HI.  59, 
105  N.  E.  741. 

Iowa.  Clark  v.  Watson,  180  la.  721, 
159  N.  W.  761. 

Kansas.  Watson  v.  Williams,  175 
Pac.  96. 

Kentucky.  Stamps  v.  Frost,  179  Ky. 
418,  200  S.  W.  609. 

Washington.  Dwight  v.  Waldron,  96 
Wash.  156,  164  Pac.  761. 

West  Virginia.  James  v.  James,  77 
W.  Va.  229,  87  S.  E.  364. 

3  Kentucky.  Stamps  v.  Frost,  179  Ky. 
418,  200  S.  W.  609. 

Missouri.  Brown  v.  Howard,  264 
Mo.  466,  175  S.'W.  52. 

South  Dakota.  St  i  ana  on  v.  Stianson, 
son  (S.  D.),  167  N.  W.  237. 

Washington.  Dwight  v.  Waldron,  96 
Wash.   156,   164  Pac.  761. 

West  Virginia.  Abbott  v.  Williams, 
74  W.  Va.  652,  82  S.  E.  1097;  James  v. 
James,  77  W.  Va.  229,  87  S.  E.  364. 


707 


Constructive  Fraud 


§419 


They  can  not  wait  more  than  a  reasonable  time  in  order  to  specu- 
late on  the  outcome  of  the  purchase ;  *  and  a  delay  in  contributing 
beyond  a  reasonable  time  will  operate  as  an  election  to  permit  the 
purchaser  to  acquire  for  his  own  use,  and  to  hold,  free  from  the 
interests  of  his  co-tenants.8 

A  tenant  in  common  may  purchase,  free  from  the  interests  of  his 
co-tenants,  at  a  public  judicial  sale  where  no  undue  or  unfair  ad- 
vantage of  his  co-tenants  is  taken.8  If  he  takes  an  unfair  advan- 
tage of  his  co-tenants,  he  may  be  held  as  trustee.7  If  a  judgment 
is  a  lien  upon  the  interest  of  a  tenant  in  common  A,  and  B,  one  of 
the  other  tenants  in  common,  enters  into  a  conspiracy  with  such 
judgment  creditor,  as  a  result  of  which  such  realty  is  sold  at  exe- 
cution sale,  and  is  bought  in  by  a  stranger  for  the  benefit  of  B  to 
the  exclusion  of  A,  such  sale  will  enure  to  the  benefit  of  B.8  Where 
two  co-tenants,  A  and  B,  bought  of  G  and  as  part  of  the  purchase 
price  assumed  a  debt  due  from  C  to  X,  and  A  made  default  in  pay- 
ing such  debt  by  reason  of  which  the  property  was  sold  to  Y,  who 
conveyed  to  A's  son,  it  was  held  that  as  it  appeared  that  A's  son 
was  advancing  the  money  for  the  property  as  a  loan  to  his  father, 
and  took  the  title  in  his  own  name  for  security,  A  held  B's  original 
interest  in  the  property  in  trust  for  B.9 

In  some  jurisdictions  the  rule  only  forbids  a  co-tenant,  to  ac- 
quire an  outstanding  adverse  title  or  encumbrance  for  his  own 
benefit ;  and  the  adverse  title  or  encumbrance  seems  to  be  regarded 
as  one  which  is  adverse  to  the  common  source  of  title,  and  not  one 
which  is  adverse  only  to  the  interest  of  the  other  co-tenants. 
Where  this  theory  obtains,  a  co-tenant  may  acquire  a  good  title  by 
purchasing  the  property  at  a  foreclosure  sale  which  was  brought 
upon  a  mortgage  given  by  the  common  ancestor  of  such  co- 
tenants.10     An   encumbrance   created   by   a   common   ancestor   is, 


4  StianBon  v.  Stianson,  167  N.  W.  237. 

•  Dwight  v.  Waldron,  96  Wash.  166, 
164  Pac.  761. 

(Starkweather  v.  Jenner,  216  U.  S. 
524,  54  L.  ed.  602;  Becker  v.  Becker, 
254  Mo.  668,  1«3  S.  W.  865. 

See  however,  as  apparently  contra, 
Goodloe  v.  Woods,  115  Va.  540,  80  S. 
E.  108. 

7  Cohen  v.  Friedman,  259  III.  416,  102 
N.  E.  815;  Kohle  v.  Hobson,  215  Mo. 
213,  114  S.  W.  952;  Stianson  v.  Stian- 
son  (S.  D.),  J67  N.  W.  237. 


•  Siela  v.  Kneib  (Mo.),  176  S.  W.  10v%. 

9  Hall  v.  Caldwell,  97  Va.  311,  33  S. 
E.  596. 

10  Jackson  v.  Baird,  148  N.  Car.  29, 
19  L.  R.  A.  (N.S.)  591,  61  S.  E.  632; 
Troxler  v.  Gant,  173  N.  Car.  422,  92  S. 
E.  152;  Stianson  v.  Stianson,  (S.  D.), 
167  K  W.  237.  (Also  considerable  de- 
lay in  making  contribution.) 

"The  contention  of  plaintiffs  that 
John  Baird  could  not  acquire  the  ex- 
clusive title  of  the  sale  is  founded  upon 
a   misapprehension   of    the   law.     The 
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however,  a  means  of  depriving  each  of  the  co-tenants  of  his  interest, 
and,  accordingly,  it  is  held  in  many  jurisdictions  that  one  co- 
tenant  can  not  exclude  the  other  co-tenants  by  buying  in  such 
lien,11  or  by  purchasing  such  realty  at  a  sale  under  such  encum- 
brance.12 

A  co-tenant  can  not  take  advantage  of  his  own  breach  of  duty  to 
acquire  interests  in  the  property  owned  in  common  adverse  to  those 
of  his  co-tenants.13  Thus  a  co-tenant  who  buys  at  a  tax  sale  the 
property  owned  in  common  holds  for  his  co-tenants  if  they  choose 
to  contribute.14  If  the  husband  of  a  tenant  in  common  buys  at  a 
tax  sale,  the  same  principles  apply  as  would  apply  if  the  tenant  in 
common  had  bought  it  in  person ;  and  he  holds  for  the  benefit  of 
the  tenants  in  common  if  they  choose  to  contribute.11 

It  has  been  held,  however,  that  if  neither  co-tenant  is  in  posses- 
sion and  if  their  interests  are  derived  under  separate  instruments, 
one  tenant  may  acquire,  at  a  tax  sale,  the  property  owned  in 
common.18 

A  co-tenant  who  redeems  realty  which  has  been  sold  at  a  tax 
sale,17  or  who  buys  it  from  one  who  has  purchased  it  at  such  tax 


general  rule  is  well  settled  that  one  co- 
tenant  can  not  purchase  an  outstand- 
ing title  or  incumbrance  affecting  the 
common  estate  for  his  own  exclusive 
benefit,  and  assert  such  right  against 
his  co-tenants.  But  that  rule  does  not 
apply  under  the  facts  of  this  case.  The 
title  which  was  acquired  by  Shuford, 
assuming  that  he  acquired  it  for  Baird, 
was  not  an  outstanding  title  adverse 
to  the  title  of  Robert  Baird.  It  was 
the  title  of  Robert  Baird  himself,  the 
common  ancestor  under  whom  all 
claimed,  and  the  sale  was  being  made 
under  a  deed  executed  by  such  ancestor 
and  to  pay  his  debts,  which  were  an 
incumbrance  on  the  land  when  it  de- 
scended to  plaintiffs  and  their  co-heir. 
It  is  held  in  this  state  that  one  co- 
tenant  lawfully  may  purchase  his  co- 
tenant's  share  of  the  common  property 
under  execution  sale  to  pay  the  debt 
of  such  co-tenant.  Likewise  it  is  held 
that  one  of  the  co-tenants  may  purchase 
the  entire  property  at  a  sale  to  pay 
the  common  ancestor's  debt."  Jackson 
v.  Baird,  148  N.  Car.  29,  19  L.  R.  A. 


(N\8.)  591,  61  S.  E.  632  [quoted  in 
Troxler  v.  Gant,  173  N.  Car.  422,  92 
S.  E.  152]. 

11  Oliver  v.  Hedderly,  32  Minn.  455, 
21  N.  W.  478. 

12Moy  v.  Moy,  89  la.  511,  66  N.  W. 
668. 

13Jnman  v.  Quirey,  128  Ark.  605,  194 
S.  W.  858;  McGrath  v.  Smith,  175  Ky. 
572,  194  S.  W.  806. 

14  Biggins  v.  Dufficy,  262  HI.  26,  104 
N.  E.  180;  Hake  v.  Lee,  106  La.  482,  31 
So.  54;  Davis  v.  Solari,  132  Tenn.  225, 
177  S.  W.  939;  Cecil  v.  Clark,  44  W. 
Va.  659,  30  S.  E.  216;  James  v.  James, 
77  W.  Va.  229,  87  S.  E.  364. 

Illnman  v.  Quirey,  173  Ark.  422, 
194  S.  W.  858;  Biggins  v.  Dufficy,  262 
111.  26,  104  N.  E.  180;  McGrath  v. 
Smith,  175  Ky.  572,  194  S.  W.  806; 
Abbott  v.  Williams,  74  W.  Va.  652,  82 
S.  E.  1097. 

UHobe  v.  Rudd,  163  Wis.  152,  161 
N.  W.  551. 

ITBracely  v.  Noble  (Ala.),  77  So.  368; 
Watson  v.  Williams  (Kan.),  175  Pac 
96. 
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sale,11  holds  it  subject  to  the  rights  of  the  other  tenants  in  common 
to  contribute.  A  reconveyance  by  the  co-tenant  to  the  original 
purchaser  at  the  tax  sale  does  not  cut  off  the  right  of  the  other 
co-tenants  to  contribute.11  The  right  of  contribution  in  such  a  case 
must  be  exercised  by  the  other  co-tenants  in  a  reasonable  time.20 

While  good  reasons  appear  for  not  permitting  a  tenant  in  com- 
mon to  buy  in  property  at  a  tax  sale  so  as  to  exclude  other  tenants 
in  common,  where  such  tenants  in  common  have  not  refused  to  con- 
tribute before  such  tax  sale  or  possibly  where  they  elect  to  con- 
tribute within  a  reasonable  time  after  such  tax  sale,  such  reasons 
do  not  exist  where  one  of  the  tenants  in  common  has  made  a  de- 
mand upon  the  other  tenants  in  common  for  contribution  when  the 
taxes  become  due,  and  before  a  tax  sale.  If  contribution  is  thus 
made  and  refused  and  the  tenant  in  common  who  is  in  default 
refused  in  advance  to  contribute,  the  tenant  in  common  who  pur- 
chases such  property  should  be  allowed  to  retain  for  his  own  bene- 
fit. If  in  such  case  he  is  held  to  purchase  for  the  benefit  of  all  the 
tenants  in  common,  he  is  forced  to  advance  money  for  their  benefit 
which  they  may  repay  to  him  or  not,  as  may  seem  advantageous  to 
them  at  some  future  time.21  At  the  same  time,  it  must  be  conceded 
that  some  of  the  authorities  have  not  recognized  this  qualification 
of  the  general  rule,  although  it  may  be  recognized  when  the  atten- 
tion of  the  court  is  directed  thereto. 

The  principle  that  one  co-tenant  can  not  acquire  a  distinct  title 
adverse  to  the  others,  is  founded  on  the  presumption  that  they 
occupy  relations  of  trust  and  confidence.22  If  it  is  shown  that  they 
are  in  fact  hostile  claimants,  each  endeavoring  to  exclude  the  other, 
the  purchase  of  an  adverse  title  by  one  does  not  enure  to  the  bene- 
fit of  the  other,  even  if  it  is  held  ultimately  that  they  are  tenants 
in  common.22 

The  principles  which  apply  to  tenants  in  common  have  been  ap- 
plied as  between  the. owner  of  minerals  and  the  owner  of  the  sur- 
face, and  the  owner  of  the  minerals  can  not  purchase  the  surface 
land  at  a  tax  sale  so  as  to  exclude  the  original  owner  thereof.24 

Itlnman  v.  Quirey,  128  Ark.  605,  194  22 Shelby   v.  Rhodes,   105  Miss.  255, 

S.  W.  858.  62  So.  232. 

1'Inman  v.  Quirey,  128  Ark.  605,  194  23  Shelby   v.   Rhodes,   105  Miss.  255. 

S.  W.  858.  62  So.  232. 

20  Stamps  v.  Frost,  179  Ky.  418,  200  24  Curry  v.  Lake  Superior  Iron  Co., 
S.  W.  609.  190  Mich.  445,  157  N.  W.  19. 

21  Becker  v.  Becker,  254  Mo.  668,  163  Contra,  as  to  purchase  of  outs t and- 
S.  W.  865.  ing  title.     Virginia  Coal   &  Iron   Co., 

v.  Kelly,   93  Va.  332,  24  S.  E.   1020. 
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Omission  by  a  co-owner  in  a  partition  suit  to  disclose  to  the 
court  and  to  his  co-tenants  that  the  realty  is  selling  below  its  actual 
value,  and  his  receiving  an  additional  compensation  to  remain 
silent  and  allow  confirmation,  has  been  treated  as  fraud.28 

The  principle  that  a  co-tenant  can  not  acquire  a  title  which  is 
hostile  to  that  of  the  other  co-tenants,  applies  only  where  the  title 
which  is  asserted,  or  the  encumbrance  which  it  is  sought  to  enforce, 
is  one  which  is  a  burden  upon  the  common  interest  of  the  tenants 
in  common.26  Where  each  co-tenant  deals  with  his  separate  inter- 
ests, another  co-tenant  may  acquire  such  interest  free  from  any 
duty  towards  the  original  owner,27  as  where  one  co-tenant  mort- 
gages his  interest  to  the  other  and  the  latter  buy  at  the  foreclo- 
sure sale.21  One  tenant  in  common  may  purchase  the  share  of 
another  at  a  judicial  sale  if  the  judgment  or  lien  upon  which  such 
interest  is  sold  is  a  lien  only  upon  the  undivided  share  of  such 
other  tenant  in  common.29  After  the  interest  in  common  has  once 
fairly  ended,  the  former  co-owners  owe  no  more  duty  to  each  other 
than  to  any  other  persons.30  If  the  realty  in  which  an  estate  in 
common  is  owned  is  sold  to  a  stranger,  without  collusion  with  any 
of  such  co-tenants,31  as  upon  foreclosure  proceedings,32  such  sale 
ends  the  estate  in  common  and  one  of  such  tenants  in  common  may 
subsequently  acquire  the  interest  of  such  purchaser.33 

A  co-tenant  may  purchase  the  interest  of  another  co-tenant,  by 
contract,  without  the  assent  of  a  third  co-tenant,34  and  such  third 
co-tenant  can  not  compel  the  purchaser  to  hold  the  share  thus  ac- 
quired for  the  common  interest  of  the  two,  even  on  offering  con- 
tribution.38 It  has  been  held  that  relations  of  trust  and  confidence 
do  not  exist  when  one  co-tenant  purchases  the  share  of  another  co- 


M  Tappan  v.  Brewing  Co.,  80  CaL  570 
13  Am.  St.  Rep.  174,  5  L.  R.  A.  428,  22 
Pac.  257. 

»McNutt  v.  Nuevo  Land  Co.,  167 
Cal.  459,  140  Pac.  6;  Peck  v.  Lockridge, 
97  Mo.  549,  11  S.  W.  246;  Hogan  v. 
Utter,  175  N.  Car.  332,  95  S.  E.  665; 
Webster  v.  Rogers,  87  Or.  547,  171  Pac. 
197. 

tf  Hogan  v.  Utter,  175  N.  Car.  332,  95 
S.  E.  565;  Webster  v.  Rogers,  87  Or. 
547,  171  Pac.  197. 

23  Webster  v.  Rogers,  87  Or.  547,  171 
Pac.  197. 

MMcNutt    v.   Nuevo  Land   C^ ,    167 


Cal.  459,  140  Pac.  6;  Peck  v.  L. 
97  Mo.  549,  11  S.  W.  246. 

30  Reagan  v.  McKibben,  11  S.  D.  270, 
76  N.  W.  943. 

31  Becker  v.  Becker,  254  Mo.  668,  163 
S.  W.  865. 

32  Becker  v.  Becker,  254  Mo.  668,  163 
S.  W.  865. 

33  Becker  v.  Becker,  254  Mo.  668,  163 
S.  W.  865. 

34Bisse11  v.  Foss,  114  U.  S.  252,  2» 
L.  ed.  126;  Snell  v.  Harrison,  104  Mo. 
158,  16  S.  W.  152. 

3»Biesel]  v.  Foss,  114  U.  S.  262,  29 
L.  ed.  1?fi. 
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tenant  by  contract  between  the  two.38  It  has  been  held  that  the 
omission  of  a  tenant  in  common  to  disclose  the  existence  of  ex- 
trinsic facts  affecting  the  value  of  the  land  held  in  common,37  as 
his  omission  to  disclose  the  existence  of  oil  on  other  land,33  is  not 
fraud. 

§  420.  Guardian  and  ward.  A  guardian  occupies  relations  of 
trust  and  confidence  towards  his  ward.1  During  the  continuance  of 
the  guardianship  contracts  between  guardian  and  ward  are  void- 
able at  the  ward's  election  because  of  his  disability2  as  well  as  on 
the  ground  of  constructive  fraud.  So  if  A,  who  is  in  a  relation  of 
personal  trust  to  B,  a  guardian,  obtains  funds  of  B's  ward,  C,  A  is 
held  as  trustee  for  C.3  Such  a  contract  may  be  ratified  by  the  ward 
after  acquiring  full  legal  capacity.4  In  a  judicial  proceeding  in 
which  the  ward  was  represented  by  a  guardian  ad  litem  and  the 
interests  of  the  regular  guardian  and  the  ward  were  openly  ad- 
verse, the  guardian  may  by  force  of  the  decree  acquire  an  interest 
adverse  to  that  of  the  ward.3  A  guardian  can  not  acquire  the  prop- 
erty of  his  ward  at  his  own  sale,  without  disclosing  his  identity 
and  obtaining  the  ward's  consent,  after  the  ward  has  full  capacity 
to  contract.3  So  a  guardian  to  whom  his  ward  gave  a  power  of 
attorney  before  he  was  appointed  guardian,  can  not  sell  to  himself 
under  such  power.7  So  a  sale  by  the  guardian  to  her  husband  may 
be  set  aside  at  the  application  of  the  ward,  even  after  confirma- 
tion, though  the  full  price  of  the  property  was  paid  and  no  actual 
fraud  existed.3    A  guardian  can  not  acquire  any  interest  in  the 


»  Neill  v.  Shamburg,  158  Pa.  St.  263, 
27  Atl.  902. 

tt  Neill  v.  Shamburg,  158  Pa.  St.  263, 
27  Atl.  992. 

*  Neill  v.  Shamburg,  158  Pa.  St.  263, 
27  Atl.  992. 

1  Beaven  v.  Stuart,  250  Fed.  972;  Gil- 
lett  v.  Wiley,  126  111.  310,  9  Am.  St. 
Rep.  587,  19  N.  E.  287;  Pevehouse  v. 
Adams  (Okla.),  153  Pac.  65;  Daniel 
v.  Tolon,  53  Okla.  666,  157  Pac.  756; 
In  re  Anderson,  97  Wash.  688,  167  Pac. 
71. 

2  During  minority.  Fridge  v.  State, 
3  Gill  &  J.  (Md.)  103,  20  Am.  Dec. 
463. 

<  Montgomery  v.  Rauer,  125  Cal.  227, 
57  Pac.  894. 


4Tenney  v.  Evans,  14  N.  H.  343,  40 
Am.  Dec.  194. 

•  Corker  v.  Jones,  110  U.  S.  317,  28 
L.  ed.   161. 

•  Hindman  v.  OfConnor,  54  Ark.  627, 
13  L.  R.  A.  490.  16  S.  W.  1052;  Frazier 
v.  Jeakins,  64  Kan.  615,  57  L.  R.  A. 
575,  68  Pac.  24;  Dickinson  v.  Durfee, 
139  Mass.  232,  1  N.  E.  416;  Mann  v. 
McDonald,  29  Tenn.   (10  Humph.)  275. 

7Horton  v.  Maine,  22  R.  I.  126,  46 
Atl.  403. 

(Frazier  v.  Jeakins,  64  Kan.  615,  57 
L.  R.  A.  575,  68  Pac.  24.  (The  ward 
may  recover  in  ejectment  from  a  sub- 
sequent  grantee  who  took  with  knowl- 
edge of  the  facts.) 
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ward's  property  adverse  to  the  interest  of  the  ward1  He  can  not 
purchase  such  property  at  a  foreclosure  sale.10  If  the  guardian 
buys  in  a  dower  interest  in  his  ward's  property,  the  ward  may,  at 
his  election,  accept  the  benefit  of  such  transaction,  and  account  to 
the  guardian  only  for  the  purchase  price,  interest  and  taxes  paid, 
charging  him  with  rents  and  profits.11  If  the  guardian  buys  a  claim 
against  the  estate,  he  can  not  charge  the  ward's  estate  with  more 
than  he  actually  paid  for  such  claim.12  Even  if  he  discloses  his 
identity  he  must  furthermore  make  full  and  complete  disclosure  to 
the  ward  of  all  material  facts.13  Omission  of  a  guardian  to  dis- 
close the  ward's  property  to  the  ward  is  constructive  fraud,  and 
avoids  the  contract.14  If  he  omits  to  disclose  all  the  material  facts 
and  all  the  rights  of  his  ward,  the  transaction  may  be  set  aside, 
even  if  he  did  not  make  such  disclosure  because  he  himself  did  not 
know  what  the  legal  rights  of  the  ward  were.11  Such  contract 
must  furthermore  be  fair  and  reasonable.1*  The  same  principles 
apply  to  transactions  after  the  relationship  has  terminated,  but 
while  the  influence,  trust  and  confidence  continue.17  After  the 
guardianship  has  terminated  and  the  ward  has  acquired  full  con- 
tractual capacity,  the  relations  of  trust  and  confidence  are  pre- 
sumed to  continue  for  a  while ;  and  contracts  between  the  parties,11 
whether  before 19  or  after M  the  settlement  between  them  are  con- 


•  Taylor  v.  Calvert,  138  Ind.  67,  37 
N.  £.  531;  Johnston  v.  Loose,  —  Mich. 
— ,  167  N.  W.  1021. 

10  Hawkins  v.  Reeves,  112  Ark.  389, 
166  S.  W.  562. 

11  Johnston  v.  Loose,  —  Mich.  — ,  167 
N.  W.  1021. 

UHanna  v.  Spotts,  44  Ky.  (5  B. 
Mon.)  362,  43  Am.  Dec.  132;  Sparhawk 
v.  Allen,  21  N.  H.  9;  Moore  v.  Shields, 
69  N.  Car.  50. 

ISLataillade  v.  Orena,  91  Cal.  565, 
25  Am.  St.  Rep.  219,  27  Pac.  924; 
Gillett  v.  Wiley,  126  111.  310,  9  Am. 
St.  Rep.  587,  19  N.  £.  287;  Berkmeyer 
v.  Kellermann,  32  O.  S.  239. 

HLataillade  v.  Orena,  91  Cal.  565, 
25  Am.  St.  Rep.  219,  27  Pac.  924. 

«  Waldstein  v.  Barnett,  112  Ark.  141, 
165  S.  W.  459. 

«  Tucke  v.  Buchholz,  43  la,  415;  Ear- 
hart  v.  Holmes,  97  la.  649,  66  N.  W. 
898. 

17  Illinois.     GilleH  v.  Wiley,  126  HI. 


310,  9  Am.  St.  Rep.  587,  19  N.  E.  287; 
Baum  v.  Hartman,  226  111.  160,  117  Am. 
St.  Rep.  246,  80  K  E.  711. 

Iowa.  Tucke  v.  Buchholz,  43  la. 
415;  Earhart  v.  Holmes,  97  la.  649, 
66  N.  W.  898. 

Maryland.  McConkey  v.  Cockey,  69 
Md.  286,  14  Atl.  465. 

New  Jersey.  Smith  v.  Boyd,  61  N. 
J.  Eq.   175,  47  Atl.  816. 

Oklahoma.  Daniel  v.  Tolon,  53  Okla. 
666,  157  Pac.  756. 

Washington.  In  re  Anderson,  97 
Wash.  688,  167  Pac  71. 

KBeaven  v.  Stuart,  250  Fed.  972; 
Tucke  v.  Buchholz,  43  la.  415;  Williams 
v.  Powell,  36  N.  Car.  (l.Ired.  Eq.) 
460. 

IIMcParland  v.  Larkin,  155  111.  84, 
39  N.  E.  609. 

20  Richardson  v.  Linney,  46  Ky.  (7 
B.  Mon.)  571;  Berkmeyer  v.  Keller- 
mann, 32  O.  S.  239;  Daniel  v.  Tolon,  53 
Okla.  666,  157  Pac  756. 
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structively  fraudulent  unless  it  is  shown  affirmatively  that  the 
transaction  was  fair,  and  upon  full  disclosure  of  all  material  facts. 
Thus  contracts  for  the  purchase  or  sale  of  property,21  or  a  contract 
settling  the  account  of  the  guardian  and  releasing  him  from  liabil- 
ity,22 are  held  to  be  presumptively  fraudulent  if  entered  into  soon 
after  the  termination  of  the  guardianship.  The  fact  that  the  ward 
remains  a  member  of  the  guardian's  household  is  a  fact  to  be  con- 
sidered in  passing  upon  the  validity  of  the  transaction.23  If  the 
guardian  still  has  the  estate  in  his  hands  and  he  is  also  the  father 
of  the  ward,  the  presumption  against  the  validity  of  a  transaction 
whereby  the  guardian  gains  an  advantage  at  the  expense  of  the 
ward,  is  said  to  be  so  strong  that  it  is  scarcely  possible  to  over- 
come it.24  A  gift  by  a  ward  to  the  guardian  is  prima  facie  fraudu- 
lent.28 

A  contract  between  guardian  and  ward  made  after  full  dis- 
closure and  with  independent  advice,28  or  asquiesced  in  for  a  con- 
siderable time  with  full  knowledge  of  the  facts,27  is  valid.  A  sale 
after  the  guardianship  has  terminated,  upon  full  disclosure  of  all 
material  facts,  and  at  the  full  market  value,  can  not  be  avoided 
because  the  value  soon  afterwards  has  greatly  increased.28 

The  purchase  of  the  ward's  property  is  not  absolutely  void,28 
even  if  the  guardian  has  not  yet  been  discharged.88  The  right  of 
avoiding  the  transaction  is  one  which  is  personal  to  the  ward  or 
those  who  claim  under  him.31  A  stranger  to  the  transaction  can  not 
avoid  it  because  of  constructive  fraud.32 


21McParland  v.  Larkin,  155  HI.  84, 
39  N.  E.  609;  Daniel  v.  Tolon,  53  Okla. 
666,  157  Pac.  756;  Eberts  v.  Eberts,  55 
Pa.  St.  110. 

22  Alabama.  Ferguson  v.  Lowery,  54 
Ala.  510,  25  Am.  Rep.  718. 

Illinois.  Carter  v.  Tice,  120  Hh  277, 
11  N.  E.  529;  Gillett  v.  Wiley,  126  III. 
310,  9  Am.  St.  Rep.  587,  19  N.  E.  287. 

Kentucky.  Clay  v.  Clay,  60  Ky.  .(3 
Met.)   548. 

Maryland.  McConkey  v.  Cockey,  69 
Md.  286,  14  Atl.  465. 

Pennsylvania.  Willed  Appeal,  22  Pa. 
St.  325. 

South  Carolina.  Johnson  v.  Johnson, 
2  Hill  Eq.  (S.  Car.)  277,  29  Am.  Dec.  72. 

23  Beaven  v.  Stuart,  250  Fed.  972. 


24Baum  v.  Hartman,  226  111.  160,  117 
Am.  St.  Rep.  246,  80  N.  E.  711. 

2IAshton  v.  Thompson,  32  Minn.  25, 
18  N.  W.  918;  Wade  v.  Pulsifer,  54 
Yt.  45. 

23  Waldstein  v.  Barnett,  112  Ark.  141, 
165  S.  W.  459;  Brown  v.  Adkinson 
(Ky.),  58  S.  W.  524. 

27  Davis  v.  Richards  (Ky.),  58  S.  W. 
477. 

2tKirschner  v.  Kirschner,  113  Mo. 
290,  20  S.  W.  791. 

29  Williams  v.  Canary,  249  Fed.  344. 

30  Williams  v.  Canary,  249  Fed.  344. 

31  Akin  v.  Bonflls  (Okla.),  150  Pac 
194. 

32  Akin  v.  Bonfife  (Okla.),  150  Pac 
194. 
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§  421.  Trustees.  A  trustee  can  not,  without  the  consent  of  the 
beneficiaries,  or  the  court,  acquire  an  interest  in  the  trust  prop- 
erty. If  he  attempts  to  do  so  without  disclosing  his  identity  and 
obtaining  their  consent,  he  is  still  held  as  trustee,1  even  if  he  pays 
a  fair  and  adequate  price  therefor,2  and  still  more  if  he  pays  an 
inadequate  price  therefor.8  Thus  a  trust  company  can  not  buy  at 
its  own  sale  as  trustee.4  A  trustee  who  buys  at  his  own  sale  and 
resells  at  a  profit  must  account  to  the  beneficiaries  for  the  profits.9 
The  trustee  acquires  the  legal  title  at  such  sale  subject  to  the 
equitable  rights  of  the  beneficiary.1 

If  the  trustee  discloses  his  identity  and  obtains  the  consent  of 
the  beneficiaries  to  his  acquiring  interests  in  the  trust  property,  he 
must  make  full  and  complete  disclosure  of  all  material  facts,  and 
must  make  a  fair  and  reasonable  contract  with  the  beneficiaries.7 
The  acquiescence  of  a  beneficiary  who  does  not  know  of  the  value 
of  the  property  sold  is  not  sufficient  to  ratify  a  purchase  by  the 
trustee  at  a  value  much  below  the  price  at  which  he  resells  it.1  If 
the  trustee  makes  a  complete  disclosure  of  all  material  facts  and  if 
the  contract  is  fair  and  reasonable,  and  especially  if  the  benefici- 
aries have  independent  advice,  the  transaction  is  valid.* 

Even  after  the  trusteeship  has  ended  the  former  trustee  can  ac- 
quire an  interest  in  the  trust  property  from  the  beneficiary  only  on 
full  disclosure  of  material  facts.10    Where  under  such  circumstances 


t  California.  Plant  v.  Plant,  171  Cal. 
765,  154  Pac.  1058. 

Delaware.  In  re  Wheeler's  Estate, 
—  Del.  — ,  101  Atl.  865. 

Kentucky.  Clay  v.  Thomas,  178  Ky. 
199,   1    A.  L.   R.   738,   198   S.   W.  762. 

Minnesota.  Mareck  v.  Trust  Co.,  74 
Minn.  538,  77  N.  W.  428. 

Missouri.  Newman  v.  Newman,  152 
Mo.  398,  54  S.  W.  19. 

Nebraska.  Shelby  v.  Creighton,  66 
Neb.  485,  91  N.  W.  369. 

New  Jersey.  Bohle  v.  Haseebroch, 
64  N.  J.  Eq.  334,  51  Atl.  508  [revers- 
ing 61  N.  J.  Eq.  470,  48  Atl.  916]. 

West  Virginia.  Board  of  Trustees  v. 
Blair,  45  W.  Va.  812,  32  S.  E.  203 ;  see 
Transactions  Between  Trustees  and 
Beneficiaries,  by  James  Crabb  Watt,  14 
Juridical  Review,   141. 

2  Smith  v.  Miller,  98  Va.  535,  37  S. 
E.  10. 


3  Clay  v.  Thomas,  178  Ky.  199,  1 
A.  L.  R.  738,  198  S.  W.  762. 

4  St.  Paul  Trust  Co.  v.  Strong,  85 
Minn.  1,  88  N.  W.  256. 

5  Clay  v.  Thomas,  178  Ky.  199,  1 
A.  L.  R.  738,  198  8.  W.  762. 

JReeder  v.  Meredith,  78  Ark.  Ill,  115 
Am.  St.  Rep.  22,  93  S.  W.  558;  Clay 
v.  Thomas,  178  Ky.  199,  1  A.  L.  R. 
738,   198   S.   W.  7«2. 

•  Clay  v.  Thomas,  178  Ky.  199,  198 
S.  W.  762. 

•  Reeder  v.  Meredith,  78  Ark.  111.  115 
Am.  St.  Rep.  22,  93  S.  W.  558;  Wood- 
bridge  v.  Bockes,  170  N.  Y.  596,  63  N. 
E.  362;  Brownfieldte  Estate,  193  Pa.  St. 
151,  44  Atl.  246;  Brown  v.  Brown,  107 
Tenn.  349,  63  S.  W.  41S. 

10  Tate  v.  WiHiamson,  L.  R,  2  Ch. 
App.  55. 
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the  trustee  bought  trust  property  after  the  termination  of  the  trust 
without  disclosing  to  the  beneficiary  the  existence  of  mines  thereon 
and  for  a  price  inadequate  in  view  of  the  existence  of  such  mines, 
the  sale  was  set  aside.11 

If  a  trustee  makes  a  fair  and  valid  sale  of  trust  property  to  a 
stranger,  the  fact  that  the  trustee  subsequently  purchases  such 
property  from  such  stranger  for  his  own  personal  benefit,  does  not 
make  him  a  trustee  as  to  such  property.12 

In  matters  outside  the  trust,  the  trustee  and  beneficiary  may 
deal  with  each  other  as  with  parties  not  in  confidential  relations.13 
Thus  a  trustee  of  one  tract  may  buy  the  interest  of  the  beneficiaries 
in  a  distinct  tract  at  execution  sale ; M  and  one  who  is  trustee  of 
one  undivided  half  and  owner  of  the  other  in  his  own  right  may, 
to  protect  his  own  interests,  buy  at  partition  sale.18 

If  the  trustee  does  not  control  the  sale,18  or  if  the  court  holds 
specifically  that  such  trustee  may  purchase  at  such  sale,17  a  pur- 
chase by  the  trustee  can  not  be  set  aside. 

The  trustee  can  not  make  profit  for.  himself  out  of  the  trust 
estate.18  A  trustee  who  buys  in  a  claim  against  the  trust  estate 
can  be  credited  only  for  the  amount  that  he  has  actually  paid 
therefor.18  If  a  trustee  is  a  member  of  a  firm  which  does  business 
as  brokers,  such  firm  can  not  charge  a  commission  for  handling 
such  trust  funds,  even  though  such  commissions  were  no  greater 
than  the  trust  estate  would  have  had  to  pay  to  some  other  broker.20 
Under  some  special  circumstances,  however,  courts  have  upheld 
transactions  between  the  trust  estate  and  the  trustee  personally, 
where  such  transactions  were  shown  to  be  fair  and  honest.21    It  has 


11  Tate  v.  Williamson,  L.  R.  2  Ch. 
App.  55. 

HMcNac  v.  Jones,  38  Okla,  321,  132 
Pac.   1088. 

13  Fuller  v.  Abbe,  105  Wis.  235,  81  N. 
W.  401. 

14  Kern  v.  Kern,  36  Or.  5,  58  Pac.  527. 
WCorbin  v.  Baker,  167  N.  Y.  128,  60 

N.  E.  332. 

15  Calvert  v.-  Woods,  246  Pa.  St.  325, 
02  Atl.  301. 

"Plant  v.  Plant,  171  Cal.  765,  154 
Pac.  1058. 

it  United  States.  Sunny  Brook  Zinc 
&  Lead  Co.  v.  Metzler,  231  Fed.  304. 

Iowa.  In  re  Carmody's  Estate,  163 
la,  463;  145  N.  W.  16. 


Kansas.  Frazier  v.  Jeakins,  64  Kan. 
615,  57   L.  R.  A.  575,  68   Pac   24. 

Kentucky.    Clay  v.  Thomas,  178  Ky 
199,  198  S.  W.  762. 

Maryland.  Whitelock  v.  Dorsey,  121 
Md.  497,  88  Atl.  241. 

North  Carolina.  Rouse  v.  Rouse,  167 
N.  Car.  208,  83  S.  E.  305. 

HLovewell  v.  Schoolfield,  217  Fed. 
689,  133  C.  C.  A.  449. 

W  Magruder  v.  Drury,  235  U.  S.  106. 
59  L.  ed.  151  [reversing  Magruder  v, 
Drury,  37  D.  C.  App.  519]. 

21  Whitelock  v.  Dorsey,  121  Md.  497. 
88  Atl.  241. 
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been  held  that  if  a  trustee  is  also  an  insurance  broker,  he  is  en- 
titled to  the  regular  commissions  for  insuring  the  property  of  the 
estate.22 


§  422*  Executors  and  administrators.  An  executor  or  adminis- 
trator who  buys  property  of  the  estate  at  his  own  sale,  without  the 
consent  of  the  persons  beneficially  interested  therein  and  without 
disclosing  his  identity  to  them,  is  guilty  of  constructive  fraud.1  The 
approval  of  the  court  is  not  sufficient  to  enable  the  executor  to 
acquire  property  of  the  estate  unless  the  heirs  consent  thereto.2 
An  executor  can  not  convey  property  of  the  estate  to  himself  for 
his  personal  interest,3  nor  can  he  sell  such  property  to  a  syndicate 
of  which  he  is  a  member,4  or  to  a  corporation  which  he  has  formed 
to  take  such  property  over.1  A  purchase  of  property  belonging  to 
the  estate  by  the  wife  of  the  executor  will  be  set  aside  unless  it  is 
shown  that  it  was  purchased  as  her  separate  property.1  The  fact 
that  the  executor  does  not  cause  the  sale  at  which  he  acquires  prop- 
erty belonging  to  the  estate  is  immaterial.7 


M  Fisher  v.  Fisher,  170  N.  Car.  378, 
87  S.  E.  113. 

1  United  States.  In  re  Mitchell,  250 
Fed.  1003. 

Arkansas.  King  v.  Turner,  112  Ark. 
337,  165  S.  W.  949;  Holloway  v.  Eagle, 
—  Ark.  — ,  205  S.  W.  113. 

California.  Boyd  v.  Blankman,  29 
Cal.  19,  87  Am.  Dec.  146. 

Georgia.  Moore  v.  Carey,  116  Ga.  28, 
42  S.  E.  258. 

Indiana.  Murphy  v.  Teter,  56  Ind. 
545. 

Kentucky.  Darcue  v.  Crump,  45  Ky. 
(6  B.  Mon.)  363;  Schlickman  v.  Ihis- 
ing,   180  Ky.  506,  203  S.  W.  295. 

Mississippi.  Deanes  v.  WhKfield,  107 
Miss.  273,  65  So.  246. 

New  Jersey.  Bassett  v.  Shoemaker, 
46  N.  J.  Eq.  538,  19  Am.  St.  Rep.  435, 
20  Atl.  52;  Goodell  v.  Monroe,  87  N.  J. 
Eq.  328,  100  Atl.  238. 

North  Dakota.  Macfadden  v.  Jen- 
kins, —  N.  D.  — ,  169  N.  W.  151. 

Ohio.  Glass  v.  Greathouse,  20  Ohio 
503;  Riddle  v.  Roll,  24  O.  S.  572;  Piatt 
v.  Longworth,  27  O.  S.  159;  Caldwell 
v.  Caldwell,  45  O.  S.  512,  15  N.  E.  297. 


Oklahoma.  Vaughan  v.  Vaughan,  — 
Okla.  — ,  162  Pac.  1131. 

Pennsylvania.  Mueselman  v.  Eshel- 
man,  10  Pa.  St.  394,  51  Am.  Dec.  493. 

Virginia.  Davies  v.  Hughes,  86  Va. 
909,  11  S.  E.  488. 

West  Virginia.  Middleton  v.  Bowyer, 
75  W.  Va.  187,  83  S.  E.  723;  Haymond 
v.  Hyer,  80  W.  Va.  594,  L.  R.  A.  1918B, 
1,  92  S.  E.  854. 

Contra  under  special  statute.  Bald- 
win v.  Dalton,  168  Mo.  20,  67  S.  W. 
599. 

2  Vaughan  t.  Vaughan,  —  Okla.  — , 
162  Pac.  1131. 

3  Ash  v.  Wells,  76  W.  Va.  711,  86  6. 
E.  750.  He  can  not  acquire  a  liquor 
license  which  belonged  to  the  decedent. 
In  re  Mitchell,  250  Fed.  1003. 

4Fitzmaurice  v.  Merchants'  Nat. 
Bank,   172  la.  554,  154  N.  W.  895. 

■  Macfadden  v.  Jenkins,  —  N.  D.  — , 
169  N.  W.  151. 

tin  re  Blackinton's  Estate,  29  Ida. 
310,  158  Pac.  492. 

7  Holloway  v.  Eagle,  —  Ark.  — ,  20© 
S.  W.  113. 
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A  transaction  by  which  an  executor  acquires  an  interest  in  the 
property  of  the  estate  is  voidable  only  and  not  absolutely  void.1 
The  consent  of  the  beneficiaries  in  advance  to  such  sale,'  or  their 
ratification  of  such  sale,10  or  their  laches  after  the  sale  in  setting 
such  sale  aside,11  may  keep  them  from  avoiding  it.  An  executor 
can  not  make  secret  profit  against  the  heirs.12  If  an  executor  buys 
in  claims  against  the  estate  and  charges  the  estate  only  what  he 
paid  for  them  he  is  not  guilty  of  constructive  fraud.13  If  the  exec- 
utor discloses  his  identity  and  the  contract  is  fair  and  reasonable, 
the  executor  may  deal  with  the  beneficiaries  with  reference  to  the 
estate.14  The  executor  may  buy  realty  belonging  to  the  estate  at  a 
foreclosure  sale  if  he  does  so  with  the  knowledge  of  the  benefici- 
aries and  at  their  request.15  While  an  executor  does  not  necessarily 
occupy  such  a  relation  of  trust  towards  the  heirs  as  to  prevent  him 
from  dealing  with  them  at  arm's  length  for  their  interest  in  the 
estate  of  which  he  is  in  charge,  when  he  discloses  his  adverse  inter- 
est he  may  assume  a  special  fiduciary  relationship.  Thus  if  the 
administrator  agrees  with  his  cousin,  the  sole  heir,  a  non-resident, 
to  act  for  her  interests,  and  urges  her  not  to  employ  an  attorney, 
he  assumes  a  fiduciary  relation  and  must  make  full  disclosure  of 
all  the  material  facts.18  If  an  executor  is  appointed  as  such  with- 
out bond,  the  testator  has  in  effect  declared  that  the  executor  is  a 
person  of  honor  and  integrity ;  and  in  such  case  he  occupies  a  rela- 
tion of  trust  and  confidence  to  testator's  widow.17  A  transaction 
by  which  a  widow  lends  a  large  sum  of  money  to  one  who  is  named 
executor  without  bond,  and  agrees  to  convey  to  him  part  of  the 
estate  at  an  inadequate  consideration  is  presumptively  fraudulent.11 
If  an  executor  induces  the  beneficiaries  to  permit  him  to  borrow 


•  Williams  v.  Cobb,  219  Fed.  663,  134 
C.  C.  A.  £17;  Middleton  v.  Bowyer,  75 
W.  Va.  187,  83  S.  E.  723. 

•  Voorhees  v.  Bailey,  59  N.  J.  Eq.  292, 
44  Atl.  657. 

lOComegys  v.  Emerick,  134  Ind.  148, 
39  Am.  St.  Rep.  245,  33  N.  E.  899; 
Grim'*  Appeal,  105  Pa.  St.  375. 

11  Williams  v.  Rhodes,  81  111.  571; 
Shelby  v.  Creighton,  65  Neb.  485,  91 
N.  W.  369. 

« Woods  v.  Roberts,  185  111.  489,  57 
N.  E.  426  [reversing  in  part  82  111.  App. 
630];  Meyer  v.  Meyer,  106  Miss.  638, 


64  So.  420;  Macfadden  v.  Jenkins,  — 
N.  D.  — ,  169  N.  W.  151. 

13  Baldwin  v.  Dalton,  168  Mo.  20,  67 
S.  W.  599;  Macfadden  v.  Jenkins,  — 
N.  D.  — ,  169  N.  W.  151. 

1*  Lombard  v.  Carter,  36  Or.  266,  5ft 
Pac.  473. 

WKing  v.  Turner,  112  Ark.  337,  165 
S.  W.  949. 

IS  Schneider  v.  Schneider,  125  la.  1, 
98  N.  W.  159. 

17  Rogers  v.  Brightman,  189  Ala.  228, 
66  So.  71. 

It  Rogers  v.  Brightman,  189  Ala.  228, 
66  So.  71. 
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money  from  the  estate  for  use  in  his  business,  he  must  show  that 
he  made  full  disclosure  to  the  beneficiaries  of  the  material  facts.1* 

The  executor  may  enforce  rights  which  belong  to  him  person- 
ally, independent  of  his  official  position,  even  if,  as  a  result  of  such 
enforcement,  he  acquires  property  of  the  estate.20  If  the  decedent 
had  given  a  lease  and  an  option  to  purchase,  to  a  corporation  in 
which  the  executor  was  a  stockholder,  the  corporation  may  accept 
such  option  and  transfer  the  property  to  such  executor  for  his 
personal  benefit,  in  accordance  with  the  original  agreement.21  If 
the  lien  of  the  executor  on  the  decedent's  realty  existed  before  his, 
appointment  as  executor,  as  where  a  mortgagee,22  or  judgment 
creditor,23  is  made  executor  and  buys  in  the  property  covered  by 
the  lien,  no  fraud  exists. 

An  administrator  can  not,  in  his  official  capacity,  give  a  mort- 
gage to  himself  in  his  individual  capacity.24 

§423.  Husband  and  wife.  Husband  and  wife  occupy  mutual 
relations  of  trust  and  confidence.1  Neither  of  them  can  make  a 
secret  profit  or  gain  a  separate  advantage  out  of  transactions  be- 
tween them  without  the  consent  of  the  other.  Thus  a  husband  and 
wife  deeded  property  in  trust  to  secure  a  debt  of  the  husband's. 
After  the  wife's  death  the  husband  bought  the  property  at  a  sale 
for  such  debt.  lie  was  held  a  trustee  for  his  wife's  heirs  as  to  her 
share.2  A  post-nuptial  contract  which  is  disadvantageous  to  the 
wife  is  presumptively  fraudulent,3  and  if  the  husband  or  those' 
claiming  under  him  wish  to  uphold  such  contract  it  is  for  them  to 
show  the  absence  of  fraud.4    In  cases  of  gratuitous  transfers  by  a 


Uln  re  Spann   (Okla.),  152  Pac.  68. 
20Enslen's  Administrator  v.  Enslen, 
178  Ky.  610,  199  S.  W.  794. 

21  Enslen *s  Administrator  v.  Enslen, 
178  Ky.  610,  199  S.  W.  794. 

22  Fleming  v.  McCutcheon,  85  Minn. 
152,  88  N.  W.  433. 

23  Cottingham  v.  Moore,  128  Ala.  209, 
30  So.  784. 

24Gorham  v.  Meacham,  63  Vt.  231, 
22  Atl.  572  [sub  nomine,  Burditt  v.  Col- 
burn,  13  L.  R.  A.  676]. 

1  Meldrum  v.  Meldrum,  15  Colo.  478, 
11  L.  R.  A.  65,  24  Pac.  10&;  Thomas 
v.  Thomas,  27  Okla.  784,  35  L.  R.  A. 
(N.S.)  124,  109  Pac.  825,  113  Pac.  1058; 


Darlington's  Appeal,  86  Pa.  St.  512,  27 
Am.  Rep.  726. 

2  Jones  v.  Thorn,  45  W.  Va.  186,  32 
S.  E.   173. 

3  Michigan.  Witbeck  v.  Witbeck,  26 
Mich.  439. 

Nebraska.  Hovorka  v.  Havlik,  68 
Neb.  14,  93  N.  W.  990. 

New  Jersey.  Farmer  v.  Farmer,  39 
N.  J.  Eq.  211. 

New  York.  Boyd  v.  De  La  Montagnie, 
73  N.  Y.  498,  29  Am.  Rep.  197. 

South  Dakota.  Keith  v.  Keith,  37  S. 
'D.  135,  156  N.  W.  910. 

4  Darlington's  Appeal,  86  Pa.  St  512, 
27  Am.  Rep.  726. 
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wife  to  a  husband,1  at  least  if  it  is  made  under  circumstances  of 
suspicion,6  as  where  the  transfer  is  made  shortly  before  her  death,7 
fraud  is  presumed  to  exist  unless  the  husband  shows  affirmatively 
that  no  fraud  existed.  In  other  jurisdictions  it  is  said  that  there 
is  no  presumption  of  fraud  in  such  cases.8  A  full  disclosure  of 
facts  made  after  the  contract  is  signed  and  before  it  takes  effect 
is  sufficient.9 

No  presumption  of  fraud  arises  in  conveyances  from  the  husband 
to  the  wife.10 

If  the  wife  is  in  fact  guilty  of  taking  an  unfair  advantage  of 
her  husband,11  as  in  procuring  the  substitution  of  her  name  for  his 
as  grantee  in  a  deed  conveying  property  paid  for  by  the  husband, 
which  he  intended  to  have  conveyed  to  himself,12  or  in  inducing 
him  to  convey  property  to  her  when  she  intends  to  institute  divorce 
proceedings,13  such  transaction  may  be  avoided  by  the  husband  or 
by  those  claiming  under  him.  A  husband  who  conveys  land  to  his 
wife  in  ignorance  of  the  fact  that  she  has  committed  adultery  may 
have  such  conveyance  set  aside.14 

Under  the  California  statute,  a  wife  who  seeks  specific  perform- 
ance against  her  husband  of  a  contract  entered  into  between  them 
to  induce  her  to  dismiss  a  proceeding  for  divorce  as  well  as  an 
action  against  him  on  notes  which  she  claims  to  hold  against  him. 
must  show  that  such  contract  is  fair  in  order  to  have  such  relief.15 
If  the  wife  avoids  a  conveyance  to  her  husband,  he  must  be  reim- 
bursed for  improvements  which  he  has  made.18 

§424.  Persons  under  contract  to  inter-marry.  Persons  tmder 
contract   to   inter-marry   stand   in   confidential   relations   to    each 

SManfredo  v.  Manfredo,  191  Ala.  322,  11  Birdsong  v.  Birdsong,  39  Tenn.   (? 

68  So.   157;   Wood  v.  Wood,  116  Ark.  Head.)  289.. 

142,  172  S.  W.  860.  12  Line  v.  Lenhardt,  127  Mo.  271,  .29 

•  Way  v.  Ins.  Co.,  61  S.  Car.  501,  39  S.  W.   1025;    and  see  Stone  v.  Wood, 
S.  E.  742.                              •  85  Til.  603. 

7  Lewis  v.  McGrath,  191  111.  401,  61  13Judd  v.  Judd,   192  Mich.   198,  158 

K  E.  135.  N.  W.  948. 

•  Turner  v.  Turner,  90  Conn.  676,  98  14  Thomas  v.  Thomas,  27  Okla.  784, 
Atl.  324.  35  L.  R.  A.    (N.S.)    124,   109  Pac.  825, 

•  Smelser  v.  Meier,  271  Mo.  178,  196  113  Pac.  1058. 

S.  W.  22;  Willis  v.  Baker,  75  O.  S.  291,  «  Stiles  v.  Cain,  134  Cal.  170,  66  Pac. 

79  N.  E.  466.  231. 

MSheehan  v.  Sullivan,  126  Cal.  189,  "Fay  v.  Fay,  166  Cal.  469,  132  Pac. 

58  Pac.  543;  McDougall  v.  McDougall,  1040. 
135  Cal.  316,  67  Pac.  778;  Ford  v.  Ford, 
193  Pa.  St.  530,  44  Atl.  561. 
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other.1  Transactions  between  them  will  be  scrutinized  closely.2 
They  must  ordinarily  make  full  disclosure  to  each  other  of  material 
facts  affecting  contracts  entered  into  between  them  affecting  their 
property.3  In  some  jurisdictions  it  is  said  that  such  contracts  will 
be  presumed  to  be  valid  if  it  is  fair  upon  its  face.4  If  a  full  dis- 
closure of  the  material  facts  is  made  and  the  contract  is  fair  and 
reasonable,  it  will  be  held  to  be  valid,  even  though  the  wife  did  not 
secure  independent  advice  before  assenting.1  A  contract  by  which 
each  spouse  agrees  to  claim  no  interest  in  the  property  of  the  other, 
is  valid  if  fair,  reasonable  and  upon  full  disclosure  of  material 
facts.8 

The  exact  extent  to  which  the  prospective  husband  must  make 
full  disclosure  to  his  prospective  wife  of  his  property  in  an  ante- 
nuptial contract  concerning  their  property  rights  is  a  question  upon 
which  the  courts  have  not  always  expressed  the  same  views.  In 
some  cases  it  has  been  said  that  if  the  prospective  husband  does 
not  make  full  disclosure  of  the  nature,  character  and  amount  of 
his  property,  the  ante-nuptial  contract  must  be  set  aside,1  even  if 
the  prospective  wife  knows  that  her  prospective  husband  is  gener- 
ally believed  to  be  wealthy.8  In  other  cases,  it  seems  to  be  held 
that  if  the  prospective  husband  is  not  guilty  of  intentional  or 
fraudulent  concealment,  the  contract  may  be  valid,  though  the 
prospective  wife  does  not  have  full  information  as  to  the  extent  of 


1 1llinois.  Martin  v.  Colli&on,  266 
111.  172,  107  N.  E.  257. 

Iowa.  Peet  v.  Peet,  81  la.  172,  46 
N.  W.  1051;  Fisher  v.  Koontz,  110  la. 
498,  80  N.  W.  551. 

Kansas.  Watson  v.  Watson,  180 
Pac.  242. 

Kentucky.  Simpson  v.  Simpson,  04 
Ky.  586,  23  S.  W.  361;  Stephens  v. 
Stephens,  181  Ky.  480,  205  S.  W.  573. 

Michigan.  In  re  Pulling,  93  Mich. 
274,  52  N.  W.  1116.       * 

New  York.  Pierce  v.  Pierce,  71  N. 
Y.  154,  27  Am.  Rep.  22. 

Pennsylvania.  Kline's  Estate,  64 
Pa.  St.  122. 

2  Stephens  v.  Stephens,  181  Ky.  480, 
205  S.  W.  573;  Tn  re  Enyart's  Estate, 
100  Neb.  337,  160  N.  W.  120. 

•  Watson  v.  Watson  (Kan.),  180  Pac. 
242;  Simpson  v.  Simpson,  94  Ky.  586, 


23  S.  W.  361;  Stephens  v.  Stephens, 
181  Ky.  480,  205  S.  W.  573  (obiter) ; 
Kline  v.  Kline,  57  Pa.  St.  120,  98  Am. 
Dec.  206.  See  also,  Collins  v.  Collins, 
98  Md.  473,  103  Am.  St.  Rep.  408,  57 
Atl.  697. 

4  0esau  v.  Oesau's  Estate,  157  Wis. 
255,  147  N.  W.  62. 

•  Stratton  v.  Wilson,  170  Ky.  61, 
185  S.  W.  522. 

•  Rankin  v.  Shiereck,  166  la.  10,  147 
N.  W.  180. 

7  Taylor  v.  Taylor,  144  111.  436,  33 
N.  E.  532;  Hessick  v.  Hessiok,  169  111. 
486,  48  N.  E.  712;  Landes  v.  Landes, 
268  HI.  II,  108  N.  E.  691;  Stratton  v. 
Wilson,  170  Ky.  61,  185  S.  W.  522; 
Tn  re  Enyart's  Estate,  100  Neb.  337, 
160  N.  W.  120. 

•  In  re  Enyart'd  Estate,  100  Neb. 
337,  160  N.  W.  120. 
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his  property  or  as  to  her  prospective  legal  rights  therein.9  In  one 
case,  the  court  refused  to  set  aside  an  ante-nuptial  contract  which 
was  induced  by  the  representation  of  the  prospective  husband  that 
he  was  worth  only  two-thirds  of  what  he  was  in  fact  worth,  where 
such  contract  was  not  unreasonable  in  view  of  the  amount  of  his 
estate.18  In  order  to  uphold  such  a  contract  it  must  be  shown  to 
be  fair.11  If  unfair  and  unreasonable  it  will  be  set  aside,12  and 
especially  will  specific  performance  be  refused  where  such  inade- 
quate contract  is  signed  without  being  read,13  or  where  it  is  shown 
that  the  intended  wife  does  not  understand  the  nature  of  the  rights 
that  she  is  surrendering,14  or  the  character  of  the  instrument  that 
she  is  signing.19  Such  contract  will  be  upheld  if  it  is  fair  and  rea- 
sonable and  if  it  is  made  upon  full  disclosure  of  material  facts.16 
If  it  is  not  shown  that  the  provision  was  inadequate  when  the  con- 
tract was  entered  into,  subsequent  increase  in  the  husband's  prop- 
erty can  not  make  it  invalid.11  A  contract  making  an  inadequate 
provision  will  be  upheld  if  entered  into  by  the  prospective  wife 
voluntarily  and  will  full  knowledge  of  the  facts.19  The  question 
whether  a  provision  is  adequate  or  not  does  not  depend  solely  upon 
the  extent  of  the  husband's  estate.  The  financial  condition  of  the  wife 
before  marriage  is  also  to  be  considered.19  It  may  be  shown  that, 
as  a  matter  of  fact,  no  especial  trust  and  confidence  existed  be- 
tween the  parties  to  an  ante-nuptial  contract  with  reference  thereto, 
but  that  the  prospective  wife  relied  on  independent  advice.20    The 


•  Hudnell  v.  Ham,  172  HI.  76,  49  N. 
E.  985,  182  111.  486,  75  Am.  St.  Rep. 
124,  48  L.  R.  A.  G&I,  50  -N.  E.  172; 
In  re  Malchow's  Estate,  —  Minn.  — , 
172  N.  W.  915;  Neely's  Appeal,  124 
Pa.  St.  406,  10  Am.  St.  Rep.  594,  16 
Atl.  883;  Spurlock  v.  Brown,  91  Tenn. 
241,  18  S.  W.  868. 

« Robinson's  Estate,  222  Pa.  St.  113, 
70  Atl.  966. 

11  Rankin  v.  Shiereck,  166  la.  10,  147 
N.  W.  180;  Shea's  Appeal,  121  Pa.  St. 
302,  1  L.  R.  A.  422,  15  Atl.  629. 

12  Brooks  v.  Brooks  (Ky.),  58  S.  W. 
450;  Gaines  v.  Gaines'  Admr.,  163  Ky. 
260,  173  S.  W.  774;  Stephens  v. 
Stephens,  1S1  Ky.  480,  205  S.  W.  573; 
In  re  Enyart's  Estate,  100  Neb.  337, 
160  N.  W.  120;  Proetzel  v.  Schroedef, 
83  Tex.  684,  19  S.  W.  292. 

13  Barker  v.  Barker,  126  Ala.  503,  28 
So.  587. 


1*  Simpson  v.  Simpson,  94  Ky.  586, 
23  S.  W.  361. 

IS  Graham  v.  Graham,  143  N.  Y.  673, 
38  N.  E.  722. 

It  In  re  Thorman's  Estate,  162  la. 
316,  144  N.  W.  5. 

"  Devoe's  Estate,  113  la.  4,  84  N.  W. 
923. 

M  Yarde  v.  Yarde,  187  HI.  636,  58  N. 
E.  600;  Landes  v.  Landes,  268  111.  11, 
108  N,  E.  691;  Yockey  v.  Marion,  269 
HI.  342,  110  N.  E.  34;  Bibelhausen  v. 
Bibelhausen,  159  Wis.  365,  150  N.  W. 
516. 

IS  Achilles  v.  Achilles,  137  HI.  589, 
28  N.  E.  45;  Devoe's  Estate,  113  la. 
4,  84  N.  W.  923. 

20  Achilles  v.  Achilles,  137  111.  589,  28 
N.  E.  45;  In  re  Malchow's  Estate,  — 
Minn.  — ,  172  N.  W.  915. 
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principles  which  apply  to  ante-nuptial  contracts  between  persons 
who  are  engaged  to  marry  each  other,  do  not  apply  to  contracts 
which  are  made  before  the  engagement  takes  place.21 

A  contract  which  is  entered  into  without  full  disclosure  is  void- 
able and  ncc  absolutely  void,22  and  the  wife  may  ratify  such  con- 
tract.23 A  disclosure  of  such  facts  after  the  execution  of  the  con- 
tract and  before  the  marriage  followed  by  acquiescence  in  such 
contract  prevents  subsequent  disaffirmance.24 

With  reference  to  the  contract  to  inter-marry  in  the  future  as 
distinguished  from  the  ante-nuptial  contract  fixing  their  property 
rights,  the  woman  is  bound  to  disclose  her  prior  unchastity  with 
other. men.21  She  is  not  bound  to  make  disclosure  as  to  other 
facts,26  but  if  she  makes  any  disclosure  as  to  such  facts  it  must  be 
fair  and  not  misleading.27  This  last  rule  has,  of  course,  no  appli- 
cation to  contracts  performed  by  the  inter-marriage  of  the  parties. 

§425.  Parent  and  child.  The  relation  of  parent  and  child  is 
one  of  trust  and  confidence.  Transactions  between  parents  and 
children  but  slightly  past  the  age  of  majority  are  sharply  scru- 
tinized by  the  courts.1  Such  contract,  however,  is  said  not  to  be 
prima  facie  void.2  It  has  been  held  that  even  if  advantageous  to 
the  parent,  fraud  and  undue  influence  are  not  presumed  if  the  child 
is  of  full  age.3  A  gratuitous  deed  made  by  one  who  is  just  of  age 
to  one  in  loco  parentis  has  been  held  not  to  be  prima  facie  voidable 
for  constructive  fraud.4    So  where  a  daughter  a  few  months  after 


21  Martin  v.  Collison,  266  111.  172,  107 
N.  E.  267. 

22  Landes  v.  Landes,  268  HI.  11,  108 
N.  E.  691. 

23  Landes  v.  Landes,  268  111.  11,  108 
N.  E.  691. 

24  Stratton  v.  Wilson,  170  Ky.  61,  185 
S.  W.  522. 

28  Illinois.  Butler  v.  Eechleman,  18 
HI.  44. 

Iowa.  Guptill  v.  Verback,  58  la.  98, 
12  N.  W.  125;  Williams  v.  Fahn,  119 
la.  746,  94  N.  W.  252. 

Nebraska.  Stratton  v.  Dole,  45  Neb. 
472,  63  N.  W.  875. 

Oregon.  Kelley  v.  Highfield,  16  Or. 
277,  14  Pac.  744. 

Tennessee.  Goodall  v.  Thurman,  38 
Tenn.   (1  Head.)  209. 


26  Van  Houten  v.  Morse,  162  Mass. 
414,  44  Am.  St.  Rep.  373,  26  L.  R.  A. 
430,  38  N.  E.  705  (as  that  her  family 
was  poor  and  that  she  was  part  negro) . 

27  Van  Houten  v.  Morse,  162  Mass. 
414,  44  Am.  St.  Rep.  373,  26  L.  R.  A. 
430,  38  N.  E.  705. 

1  Jenkins  v.  Pye,  37  U.  S.  (12  Pet.) 
241,  9  L.  ed.  1070;  Williams  v.  Canary, 
249  Fed.  344. 

2  Alcorn  v.  Alcorn,  194  Fed.  275; 
Williams  v.  Canary,  249  Fed.  344. 

3  Mallow  v.  Walker,  115  Ta.  238,  88 
N.  W.  452;  Gregory  v.  Bowlsby,  115 
Ta.  327,  88  N.  W.  822;  Coleman's  Estate. 
193  Pa.  St.  605,  44  Atl.   1085. 

4  Couchman  v.  Couchman,  98  Ky.  109, 
32  S.  W.283. 
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arriving  at  majority  deeded  to  her  mother  her  interest  in  her  de- 
ceased father's  estate  at  the  request  of  her  mother,  it  having  been 
largely  accumulated  by  the  efforts  of  her  mother,  it  was  held  that 
there  was  no  constructive  fraud.1  In  other  jurisdictions  such  trans- 
actions are  said  to  be  prima  facie  fraudulent.8  In  all  jurisdictions 
such  contracts  must  be  made  with  "  uberrima  fides,  that  fullness  of 
candor  and  fairness  required  in  transactions  between  parent  and 
child."1  The  utmost  good  faith  is  necessary.1  Misrepresentations 
which  between  parties  not  in  confidential  relations  would  fall  far 
short  of  fraud,9  or  suspicious  circumstances  attending  the  transac- 
tion,10 may  amount  to  constructive  fraud.11  So  if  in  reliance  upon 
the  parent  the  children  convey  to  him  under  an  unenforceable  oral 
contract,  as  a  contract  by  him  not  to  convey  the  property  away, 
but  to  manage  it  during  his  lifetime ; 12  or  a  contract  to  destroy  the 
conveyance  and  thus  keep  it  from  the  record  and  never  to  make 
use  of  it,18  breach  of  such  contract  may  amount  to  constructive 
fraud.  Conveyances,  gifts,  and  other  transactions  advantageous  to 
the  child  are  not  presumed  to  be  caused  by  fraud  but  to  be  by  way 
of  advancement.14  The  burden  of  proof  rests  upon  those  who  allege 
that  the  child  is  dominant.18  If  the  child  is  shown  to  have  actual 
influence  and  control  over  the  parent.  I  he  burden  may  rest  on  the 
child  to  explain  suspicious  circumstances.18  A  conveyance  by  a 
parent  to  the  child  under  an  executory  contract,  as  under  a  con- 
tract by  the  child  to  sell  for  the  parent's  benefit,17  may  be  avoided 
in  case  of  breach,  on  the  theory  of  constructive  fraud.  If  A  acts 
in  reliance  upon  his  son  B,  A's  act  in  signing  an  instrument  pre- 
sented to  him  by  B  without  reading  it,  which  conveys  his  interest 
as  the  heir  of  his  deceased  daughter,  is  not  negligent  if  A  believed 


•  Murray  v.  Hilton,  8  D.  C.  App.  281. 

•  Wright  v.  Vanderplank,  8  De  G.  M. 
A  G.   133,  2  Kay  &  J.  1. 

7  Taylor  v.  Taylor,  49  U.  S.  (8  How.) 
183,  12  L.  ed.  1040. 

•  Pevehouse  v.  Adams,  52  Okla.  495, 
153  Pac.  65. 

•  Taylor  v.  Taylor,  49  U.  S.  (8  How.) 
183,  12  L.  ed.  1040. 

18  Gibson  v.  Hammang,  63  Neb.  349, 
88  N.  W.  500. 

11  Muzzy  v.  Tompkinson,  2  Wash. 
016.  27  Pac.  456,  28  Pac.  652. 

M  Gregory  v.  Bowlsby,  115  la.  327, 
88  N.  W.  822. 


13  Peek  v.  Peek,  101  Mich.  304,  59  N. 
W.  604. 

14  Curtis  v.  Arnagast,  158  Ta.  507 
Tsub  nomine,  Curtiss  v.  Arnagast,  138 
N.  W.  8731 ;  Carney  v.  Carney,  196  Pa. 
St.  34,  46  Atl.  264. 

WBetz  v.  Lovell.  197  Ala.  239,  72 
So.  500. 

1«  Allen  v.  La  Vaud,  213  N.  Y.  322, 
107  N.  E.  570. 

11  Wilcox  v.  Mann,  115  Ta.  91,  87  N. 
W.  748.  (This  transaction  was  sub- 
sequently  ratified  by   the   parent.) 
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the 

nyurt*n  v*  0wens'  228  in-  598j  81 

v  £  l135- 
1$  Elite  v-  Hogan,  147  Ga.  609,  95  S 

I  England-    Seton  v.  Slade,  7  Ves.  Jr. 

265. 
United  States.     Peugh  v.  Davis,  96 

XJ.  S.  332,  24  L.  ed.  775. 

Connecticut.  Fritchard  v.  Elton,  38 
Conn.  434;  Lounsbury  v.  Norton,  59 
Conn.  170,  22  Atl.  153. 

Georgia.  Horton  v.  Murden,  117  Ga. 
72,  43  S.  E.  786. 

Illinois.  Jackson  v.  Lynch,  129  111. 
72,  21  N.  E.  580,  22  N.  E.  246;  Cassem 
v.  Heustis,  201  111.  208,  94  Am.  St.  Rep. 
160,  66  N.  E.  283;  Shobe  v.  Luff,  66  111. 
App.  414. 

Indiana.  Turpie  v.  Lowe,  114  Ind. 
37,  15  N.  E.  834. 

Kentucky.  Skinner  v.  Miller,  15  Ky. 
(5  Litt.)  84. 

Massachusetts.  Desseau  v.  Holmes, 
187  Mass.  486,  105  Am.  St.  Rep.  417, 
73   N.   E.   656. 

Nebraska.  State  Bank  v.  Mathews, 
45  Neb.  659,  50  Am.  St.  Rep.  565,  63 


N.  W.  930;  First  National  Bank  v.  Sar- 
gent, 65  Neb.  594,  91  N.  W.  595 ;  Fahay 
v.  Bank,  1  Neb.  Rep.  (unofficial)  89.  95 
N.  W.  505. 

New  Jersey.  Youle  v.  Richards,  1 
N.  J.  Eq.  534,  23  Am.  Dec  722. 

New  York.  Macauley  v.  Smith,  132 
N.  Y.  524,  30  N.  E.  997. 

Ohio.  Marshall  v.  Stewart,  17  Ohio 
356;  Stover  v.  Bounds,  1  O.  S.  107. 

Tennessee.  Cherry  v.  Bowen,  36 
Tenn.  (4  Sneed)  415. 

Washington.  Plummer  v.  Use,  41 
Wash.  5,  111  Am.  St.  Rep.  997,  82  Pac. 
1009. 

West  Virginia.  Shank  v.  Groff,  43 
W.  Va.  337,  27  S.  E.  340. 

Wisconsin.  Moeller  v.  Moore,  80  Wis. 
434,  50  N.  W.  396. 

See,  on  this  question,  The  Clog  on 
the  Equity  of  Redemption,  by  Bruce 
Wyman,  21  Harvard  Law  Review,  459, 
and  Freedom  of  Contract  in  Mort- 
gages, by  E.  C.  C.  Firth,  11  Law  Quar- 
terly Review,  144. 

2  Rice  v.  Noakes  [1900],  2  Ch.  445. 
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thereby,  it  has  been  held  that  the  mortgagee  can  not  treat  such 
covenant  .as  invalid  if  the  mortgagor  does  not  seek  to  avoid  it.* 
Accordingly,  the  mortgagee  can  not  avoid  a  provision  of  a  contract 
to  the  effect  that  if  the  mortgage  debt  is  not  paid  at  a  specified 
time,  the  mortgaged  property  shall  belong  to  the  mortgagee  abso- 
lutely, and  that  he  shall  credit  a  specified  amount  upon  the  indebt- 
edness of  the  mortgagor;  but  if  the  mortgagor  wishes  to. enforce 
such  covenant,  the  mortgagee  must  credit  such  amount 'upon  said 
debt.4 

On  account  of  the  advantage  possessed  by  the  mortgagee  and 
the  necessities  of  the  mortgagor,  subsequent  contracts  waiving  the 
right  of  redemption  are  sharply  scrutinized.5  "Contracts  between 
the  mortgagor  and  the  mortgagee  for  the  purchase  or  extinguish- 
ment of  the  equity  of  redemption  are  always  regarded  with  jeal- 
ousy by  courts  of  equity," •  and  if  unfair,1  as  for  an  inadequate 
consideration,'  or  without  consideration  in  addition  to  the  original 
debt,9  or  if  induced  by  the  mortgagee's  denial  of  the  mortgagor's 
right  to  redeem  and  his  refusal  to  assent  to  the  correction  of  a 
mistake  in  expression,10  the  contract  and  conveyance  will  be  set 
aside.  So  a  contract  made  after  the  property  has  been  advertised 
for  sale,  by  which  the  mortgagor  agrees  to  forfeit  certain  payments 
already  made  by  him  will  be  relieved  against  in  equity.11  To  de- 
termine whether  it  is  fair  the  court  will  look  to  the  relations  be- 


3Gibbs  v.  Wallace,  58  Colo.  364,  147 
Pac.  686. 

4Gibbs  v.  Wallace,  58  Colo.  364,  147 
Pac.  686. 

•  Ruesell  v.  Southard,  53  U.  S.  (12 
How.)  139,  13  L.  ed.  927;  Ritchie  v. 
McMullen,  79  Fed.  522,  25  C.  C.  A.  50; 
Seymour  v.  Mackay,  126  111.  341,  18  N. 
E.  552;  Scanlan  v.  Scanlan,  134  111. 
630,  25  N.  E.  652;  Holden  Land  &  Live 
Stock  Co.  v.  Interstate  Trading  Co.,  87 
Kan.  221,  L.  R.  A.  1915B,  492,  123  Pac. 
733;  McBridge  v.  Campredon,  —  N.  M. 
— ,  L.  R.  A.  1918D,  407,  171  Pac.  140. 

•  Cassem  v.  Heustis,  201  HI.  208,  94 
Am.  St.  Rep.  160,  66  N.  E.  283. 

TCassem  v.  Heustis,  201  111.  208,  94 
Am.  St.  Rep.  160,  66  N.  E.  283. 

t  United  States.  Russell  v.  Southard, 
53  U.  S.  (12  How.)  139,  13  L.  ed.  927; 


Peugh  v.  Davis,  96  U.  S.  332,  24  L.  ed. 
775. 

Illinois.  Brown  v.  Gaffney,  28  HI. 
149. 

New  Mexico.  McBridge  v.  Campre- 
don, —  N.-  M.  — ,  L.  R.  A.  1918D,  407, 
171  Pac.  140. 

South  Carolina.  Hall  v.  Hall,  41  S. 
Car.  163,  44  Am.  St.  Rep.  696,  19  S.  E. 
305. 

West  Virginia.  Thacker  v.  Morris, 
52  W.  Va.  220,  43  S.  E.  141. 

•  Holden  Land  &  Live  Stock  Co.  v. 
Interstate  Trading  Co.,  87  Kan.  221, 
L.  R.  A.  1915B,  492,  123  Pac.  733. 

10  Russell  v.  Southard,  53  U.  S.  (12 
How.)  139,  13  L.  ed.  927. 

11  Knight  v.  Jackson,  36  S.  Car.  10, 
14  S.  E.  982. 
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tween  the  parties.12  If  fair,  such  a  contract  will  be  upheld.18  It  is 
not  essential  to  its  validity  that  any  consideration  in  addition  to 
the  discharge  of  the  mortgage  debt  should  exist.14  So  a  contract 
whereby  the  mortgagor  delivers  a  deed  to  the  mortgaged  realty  in 
escrow,  to  be  redelivered  to  him  if  he  pays  the  mortgage  debt  in  a 
certain  time ;  and  if  he  does  not  pay  it  in  such  time  to  be  delivered 
to  the  mortgagee,  the  latter  in  such  case  to  surrender  to  the  mort- 
gagor the  note  evidencing  the  mortgage  deed,  is  valid  even  under 
a  statute  forbidding  contracts  in  restraint  of  the  right  of  redemp- 
tion, no  circumstances  of  oppression  being  shown.15  Whether  a 
mortgagee  who  is  selling  or  causing  the  sale  of  the  mortgaged 
realty  under  a  power  of  sale  contained  in  the  mortgage  can  pur- 
chase such  property  at  such  sale,  is  a  question  upon  which  there 
is  some  divergence  of  authority.11  The  mortgagor  may,  however, 
assent  to  the  mortgagee's  making  such  purchase.17 

§427.  Debtor  and  creditor.  No  relations  of  trust  and  confi- 
dence exist  between  debtor  and  creditor  as  such.  Hence  omission 
by  a  debtor  whose  debt  .was  payable  when  a  specified  claim  is 
collected,  to  disclose  the  fact  that  such  claim  was  collected,1  or 

t2Conant  v.  Riseborough,  139  111.  383,  MQoree  v.  Clements,  94  Ala.  337,  10 

28  N.  E.  789;  Burton  v.  Perry,  146  111.  So.  906;  Cramer  v.  Wilson,  202  111.  83, 

71,  34  X.  E.  60;  Cassem  v.  Heustis,  201  66  X.  E.  869;  apparently  contra,  Hall 

111.  208,  94  Am.  St.  Rep.  160,  66  N.  E.  v.  Hall,  41  S.  Car.  163,  44  Am.  St.  Rep. 

283.  696,  19  S.  E.  305.     (In  this  case,  how- 

W  California.  Bradbury  v.  Davenport, «  ever,   there   were   other   circumstances 

114  Cal.  593,  55  Am.   St.  Rep.  92,  46  of  oppression,  the  mortgagors  being  old 

Pac.  1062;  Bradbury  v.  Davenport,  120  and  feeble;  and  the  mortgagee  not  hav- 

Cal.   152,  52  Pac.  301.  ing  made  an  affirmative  showing  of  its 

Illinois.    Seymour  v.  Mackay,  126  111;  fairness.) 

341,  18  N.  E.  552.  « Bradbury   v.   Davenport,    120   Cal. 

Massachusetts.    Trull  v.  Skinner,  34  152,  52  Pac.  301. 

Mass.  (17  Pick.)  213.  II  That  he  can  not  buy.    Imboden  v. 

Michigan.     Shouler  v.  Bonander,  80  Hunter,  23  Ark.  622,  79  Am.  Dec.  116; 

Mich.  531,  45  N.  W.  487.  Houston  v.  Loan  Association,  80  Miss. 

Minnesota.    De  Lancey  v.  Finnegan,  31,  92  Am.  St.  Rep.  565,  31   So.  5*40; 

86  Minn.  255,  90  N.  W.  387.  Shew  v.  Call,  119  N.  Car.  450,  56  Am. 

Hew  Jersey.     Youle   v.  Richards,   1  St.  Rep.  678,  26  S.  E.  33.    That  he  can 

N.  J.  Eq:  534,  23  Am.  Dec.  722.  buy.    Richards  v.  Holmes,  59  U.  S.  (18 

South  Carolina.    Hall  v.  Hall,  41  S.  How.)    143,    15   L.   ed.   304;    Smith   v. 

Car.   168,  44  Am.  St.  Rep.  696,  19  S.  Black,  1 15  U.  S.  308,  29  L.  ed.  398. 

E.  307.  "Griffin  v.  Marine  Co.,  52  I1L  130; 

Vermont.    Hyndman  v.  Hyndman,  19  Medaker  v.  Swaney,  45  Mo.  273. 

Vt.  9,  46  Am.  Dec  171.  1  Jackson    v.    Combs,    18    D.    C.    (7 

Mack.)  608,  I  L.  R.  A.  742. 
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the  denial  by  a  debtor  bank  of  liability  upon  a  lost  certificate 
of  deposit,2  are  none  of  them  such  fraud  as  to  prevent  the  run- 
ning of  the  statute  of  limitations.  So  omission  of  a  debtor  bank 
to  disclose  to  the  representatives  of  a  depositor  the  existence  of 
the  deposit  is  not  such  fraud  as  to  charge  the  bank  with  interest.3 
It  has  been  held  that  where  payee  sent  a  note  for  collection  to 
an  attorney  who  had  personally  assumed  it,  omission  by  such 
attorney  to  disclose  his  liability  was  held  not  fraud.4 


§  428.  Actual  trust  and  confidence.  It  is  not  necessary,  how- 
ever, that  any  technical  relations  of  trust  should  exist  to  make 
concealment  operate  as  fraud.  If  confidence  is  in  fact  known 
to  both  parties  to  be  reposed,1  as  where  one  is  the  son-in-law  of 
the  other  party,2  or  is  the  brother  of  the  adversary  party,3  as 
where  a  sister  relies  entirely  on  her  brother  in  entering  into  a 
contract  for  the  division  of  their  father's  estate,4  or  where  with- 
out any  relationship,  one  party  knows  that  the  other  relies  on  his 
judgment,8  omission  to  disclose  material  facts  is  a  constructive 
fraud.  So  omission  by  a  priest  to  disclose  to  his  parishioner  the 
invalidity  of  a  will,  whereby  he  obtains  a  deed  for  the.  purpose 
of  carrying  the  invalid  will  into  effect,  is  fraud.6 

If  A's  legacy  is  paid  to  B  under  a  contract  between  A  and  B, 
by  which  B  is  to  pay  to  A  interest  on  such  legacy  for  life  only, 
equity  will  ignore  such   contract   and   follow   the  fund  if   it  is 


2Mereness  v.  Bank,  112  la.  11,  84 
Am.  St.  Rep.  318,  51  L.  R.  A.  410,  83 
N.  W.  711. 

3  Hamilton  v.  Toner,  17  Ind.  App. 
380,  46  K.  E.  921.      . 

JStinson  v.  Aultman,  54  Kan.  537, 
38  Pac.  788.  (As  to  the  running  of  the 
statute  of  limitations.) 

1  Alabama.  Rogers  v.  Brightman,  189 
Ala.  228,  66  So.  71. 

Arkansas.  Reeder  v.  Meredith,  78 
Ark.  Ill,  115  Am.  St.  Rep.  22,  93  S.  W. 
558. 

Michigan.  Witham  v.  Walsh,  156 
Mich.  582,  121  N.  W.  309. 

Minnesota.  Shevlin  v.  Shevlin,  96 
Minn.  398,  105  N.  W.  257. 

West  Virginia.  Ballouz  v.  Higgins, 
61  W.  Va.  68,  56  S.  E.  184. 


2  Cooper  v.  Lee,  1  Tex.  Civ.  App.  9, 
21  S.  W.  998. 

3Bowen  v.  Kutzner,  167  Fed.  281; 
Reeder  v.  Meredith,  78  Ark.  Ill,  115 
Am.  St.  Rep.  22,  93  S.  W.  558 ;  Shevlin 
v.  Shevlin,  96  Minn.  398,  105  N.  W.  257. 

4Bowen  v.  Kutzner,  167  Fed.  281. 

5  Emmons  v.  Moore,  85  111.  305; 
Friend  v.  Lamb,  152  Pa.  St.  529,  34 
Am.  St.  Rep.  672,  25  Atl.  577.  (Omis- 
sion to  disclose  that  deposits  of  coal 
had  been  removed  from  the  land  sold.) 
Bennett  v.  McMillin,  179  Pa.  St.  146, 
57  Am.  St.  Rep.  591,  36  Atl.  188  [sub 
nomine,  Zahn  v.  McMillen  in  Pennsyl- 
vania Report].  (Omission  to  disclose 
that  better  terms  for  the  property  sold 
were  offered  by  others.) 

•  Finegan  v.  Theisen,  92  Mich.  173,  5ft 
N.  W.  619. 
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shown  that  A  had  actual  trust  and  confidence  in  B  and  did  not 
understand  the  terms  of  such  agreement  or  the  effect  thereof.7 

If  trust  and  confidence  are  actually  reposed  by  the  beneficiaries 
in  one  who  is  appointed  an  executor  without  bond,  such  executor 
must  make  full  disclosure  in  all  transactions  between  himself 
and  such  beneficiaries  with  reference  to  such  estate.1 

A  sailor,  is  protected  especially,1  and  his  release  of  his  share  of 
salvage  is  valid  only  if  full  disclosure  is  made  to  him  of  his 
rights  and  of  all  material  facts.10 

ni. 

FACTS  WHICH  MAY  AMOUNT  TO  CONSTRUCTIVE  FRAUD. 


§429.  Opinions.  Matters  of  opinion  can  not  be  the  basis  of 
false  statements  in  actual  fraud.  Between  persons  occupying  rela- 
tions of  trust  and  confidence,  a  false  statement  as  to  matters  of 
opinion  may  constitute  constructive  fraud.1  Thus  as  between 
principal  and  agent,2  or  partners,3  or  a  promoter  of  a  corporation 
and  a  stockholder,4  or  a  president  of  a  corporation  and  a  stock- 
holder,1 "or  a  director  of  a  corporation  and  a  stockholder,1  with 
reference   to   corporation   matters,    constructive   fraud  may   exist 


JWitham  v.  Walsh,  156  Mich.  582, 
121  N.  W.  309. 

•  Rogers  v.  Brightman,  189  Ala.  228, 
66  So.  71. 

•  Rivers  v.  Lockwood,  239  Fed.  380. 
10  Rivers  v.  Lockwood,  239  Fed.  380. 

1  Colorado.  Baum  v.  Hoi  ton,  4  Colo. 
App.  406,  36  Pac.  154. 

Illinois.  Hauk  v.  Brownell,  120  111. 
161,  11  N.  E.  416. 

Indiana.  Hulett  v.  Kennedy,  4  Ind. 
App.  33,  30  N.  E.  310. 

Maine.  Lane  v.  Harmony,  112  Me, 
25,  90  Atl.  546. 

Ohio.  Smith  v.  Patterson,  33  O.  S. 
70. 

Rhode  Island.  FiBher  v.  Budlong,  10 
R.  I.  525. 

West  Virginia.  Poole  v.  Camden,  79 
W.  Va.  310,  L.  R.  A.  1917E,  988,  92  S. 
E.  454. 

2  United  States.  Merritt  v.  Wassen- 
ich,  49  Fed.  785. 


.  Massachusetts.  Cheney  v.  Gleason, 
125  Mass.  166;  Barnard  v.  Coffin,  138 
Mass.  37. 

Minnesota.  Lofgren  v.  Peterson,  54 
Minn.  343,  56  N.  W.  44. 

Oregon.  Shute  v.  Johnson,  25  Or.  59, 
34  Pac.  965. 

Texas.  Boyd  v.  Jacobs,  6  Tex.  Civ. 
App.  442,  25  S.  W.  681. 

3  Davenport  v.  Buchanan,  6  S.  D.  376, 
61  N.  W.  47. 

4  Teachout  v.  Van  Hoesen,  76  la.  113, 
14  Am.  St.  Rep.  206,  1  L.  R.  A.  66,  40 
N.  W.  96. 

5  Fisher  v.  Budlong,  10  R.  I.  525. 
(Where  the  president  made  fraudulent 
representations  as  to  the  value  of  stock 
to  a  stockholder  to  get  him  to  sell  to 
another,  who  was  in  fact  buying  for 
the  president.) 

•  Poole  v.  Camden,  79  W.  Va.  310,  L. 
R.  A.  1917E,  988,  92  S.  E.  454. 
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through  a  false  statement  of  what  is  strictly  a  matter  of  opinion. 
Where  no  technical  relations  of  trust  and  confidence  exist,  but 
trust  and  confidence  are  actually  reposed,  a  false  statement  of  an 
opinion  may  amount  to  constructive  fraud.7  Accordingly,  if  the 
parties  are  not  on  an  equality,  as  where  the  opinion  relied  on  is 
that  of  an  expert,1  such  as  a  physician,1  or  a  civil  engineers10 
or  an  architect,11  such  opinion  can  be  fraud.  So  a  statement 
of  opinion  by  one  who  knows  that  the  party  to  whom  it  is  made 
has  not  the  means  of  determining  the  question,  but  must  and 
does  rely  on  the  opinion  thus  expressed,  can  be  fraud.12  The 
statement  of  an  architect  to  his  client  as  to  the  cost  of  a  building 
is  a  statement  upon  which  the  client  may  rely,  and  amounts  to 
fraud  if  it  is  materially  untrue.13  So  the  expression  of  an  opinion 
or  a  statement  of  the  value  of  property  made  to  one  who  has  not 
the  means  of  ascertaining  the  facts,  and  is  known  to  rely  on  such 
statement  of  value  is  fraud.14  So  if  the  party  to  whom  such  state- 
ments are  made  is  mentally  deficient,  though  not  insane  or  idiotic, 


T  White  v.  Sutherland,  64  111.  181; 
Nolte  v.  Reichelm,  96  111.  425;  McCor- 
mick  v.  Malin,  5  Blackf.  (Ind.)  509; 
Nichols  v.  Colgan,  130  Ind.  341,  30  N. 
E.  301 ;  Wells  v.  McGeoch,  71  Wis.  196, 
35  N.  W.  769. 

•  Michigan.  French  v.  Ryan,  104  Mich. 
625,  62  N.  W.  1016.  (As  to  possible 
earnings.) 

Minnesota.  Vilett  v.  Moler,  82  Minn. 
12,  84  N.  W.  452.  (Statement  by  a 
manager  of  a  barbers1  college  that  the 
trade  can  be  learned  in  eight  weeks.) 

New  Jersey.  Conlan  v.  Roemer,  52 
N.  J.  L.  53,  18  Atl.  858. 

New  York.  Hickey  v.  Morrell,  102 
N.  Y.  454,  55  Am.  Rep.  824,  7  N.  E. 
321. 

Utah.  Hirschberg  Optical  Co.  v.  Pal- 
ton,  etc.,  Co.,  7  Utah  433,  27  Pac.  83. 
"If  the  party  expressing  the  opin- 
ion possesses  superior  knowledge,  such 
as  would  reasonably  justify  the  con- 
clusion that  his  opinion  carries  with 
it  the  implied  assertion  that  he  knows 
the  facts  which  justify  it,  his  state- 
ment is  actionable  if  he  knows  that 
he  does  not  honestly  entertain  the 
opinion  because  it  is  contrary  to  the 


facts.  Edward  Barron  Estate  Co.  v. 
Woodruff,  163  Cal.  561,  126  Pac.  351,  42 
L.  R.  A.  (N.S.)  125."  Como  Orchard 
Land  Co.  v.  Markham,  54  Mont.  438, 
171  Pac.  274. 

IHedin  v.  Surgical  Institute,  62 
Minn.  146,  54  Am.  St.  Rep.  628,  35  L. 
R.  A.  417,  64  N.  W.  158.  (That  a  cer- 
tain person  can  be  cured.)  Oestreich 
v.  Chicago,  St.  Paul,  Minneapolis  & 
Omaha  Ry.  Co.,  140  Minn.  280,  167  N.' 
W.  1032. 

10  Louisville,  etc.,  Ry.  Co.  v.  Stone  Co., 
141  Ind.  251,  39  N.  E.  703.  (That  a 
track  can  not  be  laid  to  a  given  road.) 

11  Lane  v.  Harmony,  112  Me.  25,  90 
Atl.  546. 

12  Hirschberg  Optical  Co.  v.  Dalton, 
etc.,  Co.,  7  Utah  433,  27  Pac.  83. 

13  Lane  v.  Harmony,  112  Me.  25,  90 
Atl.  546. 

14  United  States.  Watts  v.  Mortgage 
Co.,  60  Fed.  483. 

Alabama.  Montgomery  So.  Ry.  Co. 
v.  Matthews,  77  Ala.  357,  54  Am.  Rep. 
60. 

California.  Loaiza  v.  Superior  Court, 
85  Cal.  11,  20  Am.  St.  Rep.  197,  9  L. 
R.  A.  37,  24  Pac.  707. 
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a  statement  of  opinion  may  be  constructive  fraud.11  Where  a 
party  making  a  false  statement  as  to  a  matter  of  opinion  actively 
interferes  to  prevent  the  other  party  from  making  an  investiga- 
tion,18 as  where  he  bribes  "the  agents  of  the  adversary  party  on 
whose  expert  knowledge  and  opinion  such  adversary  party  relies 
entirely,17  such  expression  of  opinion  may  amount  to  fraud.11 


§430.  Price.  In  some  jurisdictions  a  statement  of  the  price 
paid  for  an  article  is  held  not  to  be  such  a  statement  of  fact  as 
can  amount  to  actual  fraud.  Between  persons  in  confidential  rela- 
tions a  false  statement  as  to  the  price  paid  is  constructive  fraud. 
Such  a  misstatement  may  constitute  fraud  as  between  principal 
and  agent.1  A  misstatement  by  an  agent  to  his  principal  of  the 
price  for  which  he  has  bought  property  for  the  principal,  over- 
stating the  price,2  or  of  the  price  for  which  he  sells  his  principal's 
property,  understating  the  price,3  constitutes  constructive  fraud. 
By  such  conduct  the  agent  forfeits  his  right  to  his  commissions,  as 
where  he  charges  the  principal  an  excessive  price  for  property 
which  he  buys  as  agent,4  or  where  he  sells  property  for  his  prin- 


Delaware.  Kent,  etc.,  Ry.  Co.  v.  Wil- 
son, 5  Houst.   (Del.)  49. 

Illinois.  Borders  v.  Kattleman,  142 
111.  96,  31  N.  E.  19;  Murray  v.  Tolman, 
162  111.  417,  44  N.  E.  748. 

Indiana.  Nichols  v.  Colgan,  130  Ind. 
341,  30  N.  E.  301. 

Iowa.    Lillibridge   v.   Allen,    100  la. 

582,  69  N.  W.  1031. 
Massachusetts.    Andrews  v.  Jackson, 

168  Mass.  266,  60  Am.  St.  Rep.  390,  37 
L.  R.  A.  402,  47  N.  E.  412. 

Michigan.  Collins  v.  Jackson,  54 
Mich.  186,   19  N.  W.  947. 

Minnesota.  Griffin  v.  Farrier,  32 
Minn.  474,  21  N.  W.  553. 

Nebraska.  McKnight  v.  Thompson, 
39  Neb.  752,  58  N.  W.  453. 

South  Carolina.  Rnberg  v.  Brown,  50 
S.  Car.  397,  27  S.  E.  873. 

Texas.  Newton  v.  Ganss,  7  Tex.  Civ. 
App.  90,  26  S.  W.  81. 

Vermont.     West  v.   Emery,    17  Vt. 

583,  44  Am.  Dec.  356. 

Wisconsin.  Parry  v.  Parry,  80  Wre. 
122,  48  N.  W.  654;  Menz  v.  Beebe,  102 


Wis.  342,  350,  77  N.  W.  913,  78  N.  W. 
601.  (As  that  horse  is  sound  as  far 
as  he  knows.)  Whitworth  v.  Thomas, 
83  Ala.  308,  3  Am.  St.  Rep.  725,  3  So. 
781;  Tyre  v.  Causey,  4  Harr.  (Del.) 
425;  Timmis  v.  Wade,  5  Ind.  App.  139, 
31  N.  E.  827. 

ISDeFrees  v.  Carr,  8  Utah  488,  33 
Pac.  217;  Menz  v.  Beebe,  102  Wis.  342, 
350,  77  N.  W.  913,  78  N.  W.  601. 

1*  Mudsill  Mining  Co.  v.  Watrous,  61 
Fed.  163. 

17  Baltimore  Sugar  Refining  Co.  v. 
Zell  Co.,  83  Md.  36,  34  Atl.  369. 

USee  §332. 

1  Rorebeck  v.  Van  Eaton,  90  la.  82, 
57  N.  W.  «94. 

2  Shaeffer  v.  Blair,  149  U.  S.  248,  37 
L.  ed.  721;  Salsbury  v.  Ware,  183  III. 
505,  56  N.  E.  149  [reversing  80  III. 
App.  485]. 

3  Wadsworth  v.  Adams,  138  U.  S.  380, 
34  L.  ed.  984;  Bellinger  v.  Collins,  117 
la.  173,  90  N.  W.  609. 

4  Shaeffer  v.  Blair,  149  U.  S.  248,  37 
L.  ed.  721. 
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cipal  at  a  price  agreed  upon  by  his  principal,  failing  to  disclose  a 
better  offer.1  So  a  false  statement  by  a  promoter  to  the  other 
members  of  the  association  as  to  the  price  paid  for  property  may 
constitute  constructive  fraud.8  Constructive  fraud  between  co- 
owners  merges  into  actual  fraud  where  one  co-owner  buys  for  all, 
and  misrepresents  the  price,  thereby  causing  the  remaining  co- 
owners  to  pay  more  than  their  share  of  the  purchase  money  while 
he  pays  less.7  Accordingly,  if  one  of  several  co-owners,  who  acts 
for  the  rest,  misstates  to  them  the  price  at  which  the  property  in 
question  has  been  bought  or  sold  by  him  on  behalf  of  such  prin- 
cipal, or  co-owner,  thereby  inducing  them  to  pay  more  or  to  take 
less  for  their  property,  constructive  or  actual  fraud  exists.1  So  if 
a  husband,  acting  on  an  understanding  with  the  grantee,  misstates 
to  his  wife  the  price  received  for  the  homestead,  whereby  she  is 
induced  to  release  her  interest  therein,9  misstatement  as  to  cost 
constitutes  fraud. 


»  Wadsworth  v.  Adams,  138  U.  S.  380, 
34  L.  ed.  084. 

•  Huiskamp  v.  West,  47  Fed.  236; 
McDowell  v.  Joice,  149  111.  124,  36  N. 
E.  1012  [affirming  46  111.  App.  627]; 
Teachout  v.  Van  Hoesen,  76  la.  113,  14 
Am.  St.  Rep.  206,  1  L.  R.  A.  664,  40 
N.  W.  96. 

Contra,  it  is  not  fraud  for  a  pro- 
moter to  insert  in  a  prospectus  of  a 
corporation  "cost  of  ground  $40,000," 
the  ground  not  costing  the  promoter 
that  amount  as  it  is  a  representation 
of  the  estimated  value  in  the  transfer 
to  the  corporation.  Cold  Storage  Co. 
v.  Dexter,  99  Wis.  214,  40  L.  R.  A.  837, 
74  N.  W.  976. 

7  Davis  v.  Hoffman,  167  Mo.  573,  67 
S.  W.  234. 

•  Alabama.  King  v.* White,  119  Ala. 
429,  24  So.  710. 

Illinois.  Bunn  v.  Schnellbacher,  163 
111.  328,  45  N.  E.  227  [affirming  59  111. 
App.  222]. 

Iowa.  Her  v.  Griswold,  83  la.  442, 
49  N.  W.  1023. 

New  Hampshire.  Page  v.  Parker,  43 
N.  H.  363,  80  Am.  Dec.  172. 

Ohio.  Yeoman  v.  Lasley,  40  O.  S. 
190. 

Oklahoma.  Noble  v.  Fox,  35  Okla.  70, 
43  L.  R.  A.   (N.S.)   933,  128  Pac.  102. 


Pennsylvania.  Katz  v.  Johnston,  178 
Pa.  St.  346,  35  Atl.  981;  Bennett  v. 
McMillin,  179  Pa.  St.  146,  57  Am.  St. 
Rep.  591,  36  Atl.  188  [sub  nomine,  Zahn 
v.  McMillen  in  Pennsylvania  Report]. 

Washington.  Shoufc  v.  Griffiths,  4 
Wash.  161,  31  Am.  St.  Rep.  910,  30  Pac. 
93;  Kennah  v.  Huston,  15  Wash.  275, 
46  Pac.  236. 

Wisconsin.  Bergeron  v.  Miles,  88  Wis. 
397,  43  Am.  St.  Rep.  911,  60  N.  W.  783. 
The  remedy  given  in  such  cases  is 
sometimes  an  accounting.  Dickson  v. 
Patterson,  160  U.  S.  584,  40  L.  ed.  543; 
Katz  v.  Johnston,  178  Pa.  St.  346,  35 
Atl.' 981;  Kennah  v.  Huston,  15  Wash. 
275,  46  Pac.  236;  sometimes  damages, 
King  v.  White,  119  Ala.  429,  24  So.  710; 
and  sometimes  a  decree  dividing  the 
property  in  proportion  to  advances 
made.  Shcuife  v.  Griffiths,  4  Wash.  161, 
31  Am.  St.  Rep.  910,  30  Pac.  93. 
But  it  mbs  held  not  fraud  where  A 
sold  to  B  and  C  at  a  given  price  and 
without  Co  knowledge  made  a  present 
to  B  to  erable  B  to  pay  his  share  of 
the  price.  Snyder  v.  Hegan  (Ky.),  40 
S.  W.  693. 

•  Stallings  v.  Hullum,  79  Tex.  421,  15 
S.  W.  677, 
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§431.  Value.  A  statement  as  to  value,  as  distinguished  from 
price,  is  very  generally  held  to  be  a  mere  expression  of  opinion. 
As  between  persons  in  confidential  relations,  however,  an  ex- 
pression of  opinion  as  to  value  may,  if  intended  to  deceive,  amount 
to  constructive  fraud.  A  statement  of  value  made  by  an  attorney 
to  his  client  may  amount  to  fraud;  as  a  false  statement  by  an  at- 
torney to  an  ignorant  client  as  to  the  value  of  his  inheritance,  the 
probable  amount  of  attorney's  fees  and  the  retention  of  all  the 
other  attorneys  in  town  by  the  opposite  party.1  A  statement  of 
value  made  to  a  vendee  by  onp  whom  the  vendee  believes  to  be  his 
agent,  but  who  is  really  the  vendor's  agent,  may  amount  to  fraud.2 

Representations  as  to  value  do  not  constitute  fraud  though  made 
between  parties  whose  relation  is  such  as  to  be  usually  classed  as 
one  of  trust  and  confidence,  if  no  confidence  is  in  fact  reposed.  So 
a  contract  between  persons  about  to  inter-marry,  in  which  the 
woman  did  not  rely  on  the  representations  of  her  prospective  hus- 
band but  on  the  advice  and  judgment  of  her  son,  is  not  subject  to 
the  ordinary  rules  of  confidential  relations.3 

§  432.  False  statement  of  law.  A  statement  as  to  a  matter  of 
law  is  ordinarily  not  such  a  statement  of  fact  as  amounts  to  actual 
fraud.  Between  persons  in  confidential  relations,  however,  a  false 
statement  as  to  a  matter  of  law  may  amount  to  constructive  fraud.1 
A  mistake  or  misrepresentation  of  law,  as  between  attorney  and 
client,  may  be  a  ground  for  avoiding  a  transaction.2  Thus  A,  a 
client,  conveyed  realty  to  B,  his  attorney,  in  order  to  secure  for  A 
a  more  advantageous  settlement  from  his  wife.  A  did  not  know 
the  power  of  the  attorney  with  reference  to  a  reconveyance.  It 
was  held  that  after  A  and  his  wife  had  resumed  marital  relations, 
A  might  have  reconveyance  on  account  of  such  mistake.3  So  a 
false  statement  of  law  made  by  an  executor  to  the  heirs  may  be 
ground  for  avoiding  a  transaction  induced  thereby,  where  there  is 
actual  trust  and  confidence  reposed.4  A  representation  made  by 
an  administrator  who  has  promised  expressly  to  look  after  the 

t  Manley  v.  Felty,   146  Ind.  194,  45  « James  v.  Steere,  16  R.  I.  367,  2  L. 

N.  E.  74.  R.  A.  164,  16  Atl.  143. 

JMiranovitz  v.  Gee,  163  Wis.  246,  157  *  James  v.  Steere,  16  R.  I.  367,  2  L. 

N.  W.  790.  R.  A.  164,  16  Atl.  143. 

3  Achilles  ▼.  Achilles,  137  111.  589,  28  4  Schneider   v.   Schneider,   125  la.   1, 

N.  E.  45.               '  98  N.  W.  159;  Schuttter  v.  Brandfasa, 

1  Schneider  v.  Schneider,  125  la,  1,  98  41  W.  Va.  201,  23  S.  E.  806. 
N.  W.  159. 
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interests  of  a  beneficiary,  to  the  effect  that  her  interest  in  such 
estate  is  subject  to  a  life  estate  of  the  widow,  amounts  to  fraud.1 
If  an  heir  is  induced  to  consent  to  a  redivision  of  her  father's 
estate  less  advantageous  to  her  than  the  interest  given  to  her  by 
his  will,  through  the  false  statement  made  by  the  executor  that 
unless  she  consented  to  such  redivision  the  property  would  have  to 
be  sold,  such  conveyance  will  be  canceled  by  the  court  of  equity.8 
It  is  said  that  if  an  executor  buys  at  a  foreclosure  sale  at  the 
request  of  the  beneficiaries,  so  that  they  may  have  an  oppor- 
tunity of  redeeming  the  property,  an  innocent  misrepresentation 
by  him  as  to  the  time  within  which  such  property  may  be  redeemed 
is  a  misrepresentation  for  which  equity  will  hold  him  as  trustee 
after  the  statutory  period  of  redemption  has  elapsed.7 

A  false  statement  of  law  made  by  a  husband  to  his  wife  may 
amount  to  constructive  fraud.  Thus  where  a  husband  falsely  rep- 
resented to  his  wife  that  she  was  liable  on  certain  debts,  and  thus 
induced  her  to  convey  her  property  to  him  to  defraud  her  cred- 
itors, it  was  held  that  constructive  fraud  existed,  that  they  were 
not  on  equal  terms  and  that  she  might  have  cancellation.1  A  false 
statement  as  to  a  matter  of  law  may  be  the  means  of  perpetrating 
constructive  fraud  where  actual  trust  and  confidence  is  in  fact 
reposed,  even  if  no  technical  relationship  exists  between  the  par- 
ties. If  A  enters  into  a  contract  under  mistake  of  law  in  the  in- 
ducement, and  B  is  guilty  of  inequitable  conduct  with  reference  to 
such  mistake,  A  may  have  rescission.  Thus,  if  B  knows  of  A's 
mistake  and  takes  advantage  thereof,8  or  if  B,  by  concealing  the 
truth,  confirms  A  in  his  mistake,10  or  if  A's  mistake  is  due  to  B's 
misrepresentation,11  A  may  have  rescission.  Thus,  where,  after 
loss,  the  agent  of  the  insurance  company  represented  to  the  in- 


•  Schneider  v.  Schneider,  125  la.  1, 
98  N.  W.  159. 

•  Schuttler  v.  Brandfass,  41  W.  Va. 
201,  23  S.  E.  808. 

7  King  v.  Turner,  112  Ark.  337,  165 
S.  W.  949.  (Obiter,  as  no  attempt  was 
made  to  redeem  within  the  period  stated 
by  the  executor.) 

•  Boyd  v.  De  La  Mtmtagnie,  73  N. 
Y.  498,  29  Am.  Rep.  197. 

•  McCormick  v.  Miller,  102  111.  208, 
40  Am.  Rep.  577;  Clark  v.  Clark,  55 
N.  J.  Eq.  814,  42  Atl.  98;  Haviland  v. 
Willetts,  141  N.  Y.  35,  35  N.  E.  958. 


M  Clark  v.  Clark,  55  K  J.  Eq.  814,  42 
Atl.  98;  Haviland  v.  Willetts,  141  N. 
Y.  35,  35  N.  E.  958. 

11  Arkansas.  State  v.  Paup,  13  Ark. 
129,  56  Am.  Dec.  303. 

Kentucky.  Titus  v.  Ins.  Co.,  97  Ky. 
567,  53  Am.  St.  Rep.  426,  28  L.  R.  A. 
478,  31  S.  W.  127. 

Maine.  Jordan  v.  Stevens,  51  Me.  78, 
81  Am.  Dec.  556;  Freeman  v.  Curtis, 
51  M*e.   140,  81   Am.  Dec.  564. 

Michigan.  Macklem  v.  Bacon,  57 
Mich.  334,  24  N.  W.  91. 

Minnesota.     Benson   v.   Markoe,   37 
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sured  that  his  policy  was  void  because  insured  was  not  the  sole 
owner,12  or  because  the  property  insured  was  encumbered  by  liens,13 
and  thereby  induced  a  compromise,  the  insured  is  allowed  rescis- 
sion. So  where  A  entered  into  a  mutual  assessment  fire  insurance 
company  on  the  representation  of  the  officers  and  other  members 
that  the  premium  note  given  by  him  is  the  limit  of  his  liability,  he 
can  not  on  the  insolvency  of  the  company  be  made  to  pay  the  stat- 
utory liability  necessary  to  pay  the  losses.14  So  where  A,  who  was 
not  a  man  of  strong  mind,  was  residing  on  Indian  lands  as  tenant 
of  B,  at  a  time  when  a  statute  was  passed  giving  the  occupant  of 
such  lands  the  first  right  to  purchase  them  at  a  fixed  price,  and  A, 
being  under  the  influence  of  B  and  B's  agent  C,  was  led  to  believe 
that  B,  of  whom  he  was  holding,  had  the  legal  right  to  make  such 
purchase,  and  accordingly  agreed  to  convey  his  right  to  B  for  less 
than  a  fifteenth  of  its  real  value,  A  was  allowed  to  avoid  such 
agreement  on  learning  that  he  had  the  legal  right  to  make  such 
purchase.18  So  if  a  quit-claim  deed  is  given  by  a  mortgagee  to  a 
mortgagor,  not  knowing  that  it  discharged  the  mortgage,  cancella- 
tion of  such  quit-claim  deed  may  be  had  in  equity.18  So  an  agree- 
ment to  give  a  release  to  the  children  of  a  devisee  who  had  died 
before  testator  may  be  avoided  as  to  the  executory  part  thereof,  if 
entered  into  because  the  promisor  did  not  know  that  the  death  of 
the  devisee  before  the  testator  caused  the  devise  to  lapse.17  It 
must  be  admitted  that  the  results  reached  in  some  of  these  cases 
are  contrary  to  those  reached  in  others  on  substantially  similar 
facts.18  The  doctrine  of  constructive  fraud  is  invoked  in  some 
cases,  while  in  others  it  is  held  that  the  parties  were  really  dealing 
at  arm's  length  and  that  no  trust  or  confidence  was  or  should  have 


Minn.  30,  5  Am.  St.  Rep.  816,  33  N. 
W.  38;  Lane  v.  Holmes,  55  Minn.  370, 
43  Am.  St.  Rep.  508,  57  N.  W.  132. 

New  York.  Berry  v.  Ins.  Co.,  132 
N.  Y.  49,  28  Am,  St.  Rep.  548,  30  N. 
E.   254. 

Pennsylvania.  Wilson  v.  Ott,  173 
Pa.  St.  253,  51  Am.  St.  Rep.  767,  34 
Atl,  23. 

Tennessee.  Trigg  v.  Read,  24  Tenn. 
(5  Humph.)  529,  42  Am.  Dec.  447; 
Sparks  v.  White,  26  Tenn.  (7  Humph.) 
86. 

12  Berry  v.  Ins.  Co.,  132  N.  Y.  49,  28 
Am.  St.  Rep.  548,  30  N.  E.  254. 


13  Titus  v.  Ins.  Co.,  97  Ky.  567,  53 
Am.  St.  Rep.  426,  31  S.  W.  127. 

MMacklem  v.  Bacon,  57  Mich.  334, 
24  N.  W.  91. 

« Sparks  v.  White,  26  Tenn.  (7 
Humph.)   86. 

1*  Benson  v.  Markoe,  37  Minn.  30,  5 
Am.  St.  Rep.  816,  33  N.  W.  38. 

"Haviland  v.  Willetts,  141  N.  Y.  35, 
35  N.  E.  958.  (Payments  made  under 
such  contract  can  not,  it  iB  said,  be  re- 
covered.) 

H  See  §  166. 
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been  reposed.  Thus  it  was  held  that  rescission  could  not  be  had 
where  grantor  voluntarily  conveyed  a  right  of  way,  not  knowing 
that  such  conveyance  prevented  him  from  recovering  damages 
caused  to  the  rest  of  his  property  by  the  use  of  such  right  of  way, 
even  though  the  grantee  knew  of  such  mistake  and  did  not  advise 
grantor  of  the  effect  of  the  deed.19  The  views  expressed  in  some 
of  the  cases  are  a  relic  of  the  doctrine  originally  entertained  by  the 
English  courts  of  equity;  namely,  that  if  one  acting  in  ignorance 
of  a  known  and  established  principle  of  the  common  law  should 
convey  property,  equity  would  presume  fraud  or  undue  influence, 
and  so  would  grant  relief.20 

§  433.  Mistake  or  fraud  in  the  execution.  In  some  jurisdictions 
a  person  who  signs  a  written  instrument  in  ignorance  of  its  con- 
tents, but  with  an  opportunity  to  read  it  and  without  reasonable 
excuse  for  omitting  to  read  it,  can  not  avoid  the  instrument,  even 
if  the  adversary  party  misrepresented  its  contents  and  effect.1 
Even  between  parties  not  in  confidential  relations  there  is  much 
authority  for  the  better  rule,  that  such  fraud  prevents  any  con- 
tract from  ever  existing.2  As  between  persons  in  confidential  rela- 
tions the  rule  first  given  has  no  application.3  If  a  wife,  in  reliance 
upon  her  husband,  executes  an  instrument  such  as  an  assignment 
of  insurance  4  or  a  deed,'  the  contents  and  nature  of  which  she  does 
not  understand,  and  which  conveys  her  rights  contrary  to  her 
understanding  of  the  transaction,  fraud  exists.  Thus  if  an  aunt, 
in  whom  her  nephews  repose  great  confidence,  induces  them  to  exe- 
cute a  deed  conveying  realty  to  her,  by  representing  to  them  that 
it  merely  authorizes  her  to  collect  rents,  they  may  avoid  it  even  if 
they  have  signed  it  without  reading  it.8  If  A  has  actual  trust  and 
confidence  in  B,  and  A  executes  a  contract  whereby  A  transfers  to 
B  a  title  to  a  certain  fund,  believing  that  such  contract  reserves 
the  title  to  A  and  authorizes  B  to  invest  it,  such  misunderstanding 
of  the  legal  effect  of  the  contract  is  ground  for  rescission  in 
equity.7    Even  between  persons  in  confidential  relations,  fraud  in 

HEldridge   v.  R.  R.,  88  Me.  191,  33  4  Way  v.  Ins.  Go.,  61  S.  Car.  501,  39 

Atl.  974.  S.  E.  742. 

20  Gordon  v.  Gordon,  3  Swanst.  400.  8  Chittenden    v.   Chittenden,  22  Ohio 

ISee  §§231  et  seq.  C.  C.  498,  12  Ohio  C.  D.  526. 

2  See  §233.  •  Smith   v.  Smith,   134  N".  T.   62,  30 

SKahn  v.  Klaus,  64  Kan.  24,  67  Pac.  Am.  St.  Rep.  617,  31  N.  E.  258. 

542;  Witham  v.  Walsh,  156  Mich.  582,  7Witham   v.  Walsh,   156   Mich.   582, 

121  N.  W.  309.  121  N.  W.  309. 
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the  execution  does  not  exist  by  reason  of  a  failure  of  the  promisor 
to  attend  to  the  terms  of  a  written  contract  which  the  promisor 
read,  or  which  was  read  correctly  to  him.  The  relationship  of 
parent  and  child  does  not  excuse  the  parent  for  failure  to  give  due 
attention  to  the  terms  of  a  written  contract  which  is  read  over  to 
her-  correctly  and  executed  by  her;  and  she  can  not  avoid  such 
contract.1 

§  434.  Breach  of  contract.  A  breach  of  contract  is  ordinarily 
not  fraud.1  Between  persons  in  confidential  relations,  if  the  con- 
tract is  one  of  the  means  whereby  the  particular  confidence  is  ob- 
tained and  the  breach  the  means  whereby  it  is  betrayed,  it  may 
amount  to  fraud.2  Thus  if  property  is  conveyed  by  a  principal  to 
an  agent  for  use  under  his  agency,3  a  breach  of  the  contract  of 
agency  may  be  treated  as  a  constructive  fraud.  So  if  A  delivers 
money  to  B  under  a  contract  whereby  B  agrees  to  pay  a  judgment 
against  A,  and  B  does  not  pay  such  judgment,  but  allows  A's 
property  to  be  sold  on  execution  and  buys  it  in,  using  A's  money 
and  some  of  B's  money  for  that  purpose,  B  acquires  no  title  to 
such  property  as  against  A.4  A  mere  breach  of  contract  by  B  to 
buy  for  A  at  a  judicial  sale  is  held  not  to  be  fraud.1  A  breach  of 
contract  may  amount  to  fraud  as  between  parties  in  the  confiden- 
tial relation  of  husband  and  wife,  "independent  of  any  element  of 
actual  fraud." •  Thus  if  a  husband  conveys  to  his  wife  to  avoid 
making  a  will,  so  that  she  may  enjoy  the  property  in  case  of  his 
death,  and  she  has  agreed  to  reconvey  whenever  he  wishes,  a 
breach  of  such  contract  is  constructive  fraud.7  So  if  a  husband 
agrees  to  hold  realty  for  his  wife's  brothers,  and  thus  induces  her 
not  to  make  a  will  leaving  such  realty  to  them,  his  breach  of  such 
contract  is  constructive  fraud.1  So  between  parties  in  relations  of 
actual,  though  not  technical,  trust  and  confidence,  a  breach  of  a 


•  Cassilly  v.  Cassilly,  57  0.  S.  582,  40 
N.  E.  795. 

1  See  §  295. 

2  Holmes  v.  Holmes,  106  Ga.  858,  33 
S.  E.  216. 

3  Kimball  v.  Tripp,  136  Cal.  631,  69 
Pac.  428. 

4Everly  v.  Harrison,  167  Pa.  St.  355, 
31  Atl.  668. 

•  Whiting  v.  Dyer,  21  R.  I.  278,  43 
Atl.  181. 

•  Brison   v.   Brison,   90   Cal.   323,   27 


Pac.  186;  same  case,  Brison  v.  Brison, 
75  Cal.  526,  7  Am.  St.  Rep.  189,  17 
Pac.  689;  Stone  v.  Wood,  85  111.  603; 
Basye  v.  Basye,  152  Ind.  172,  52  N.  E. 
797;  Bartlett  v.  Bartlett,  15  Neb.  593, 
19  N.  W.  691. 

7  Brison  v.  Brison,  90  Cal.  323.  27  Pac 
186;  same  case,  Brison  v.  Brison,  75 
Cal.  525,  7  Am.  St.  Rep.  189,  17  Pac 
689. 

tRansdel  v.  Moore,  153  Ind.  393,  53 
L.  R.  A.  753,  53  N.  E.  767. 
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contract  induced  by  such  trust,  as  of  a  contract  to  reconvey, 
whereby  the  promisee  was  induced  to  convey  to  the  promisor,9  may 
amount  to  fraud.  An  action  of  tort  may  be  brought  by  one  who 
has  been  misled  by  statements  of  opinion  of  one  in  confidential 
relations  upon  whose  opinion  he  has  a  right  to  rely.1D  The  practi- 
cal importance  of  this  question  arises  out  of  the  fact  that  in  most 
of  cases  the  contract  itself  is  unenforceable  for  some  reason,  often 
because  of  the  statute  of  frauds ;  while  if  breach  of  the  contract  is 
treated  as  fraud,  the  party  in  default  can  be  held  as  trustee  under 
a  constructive  trust. 

IV. 
REMEDIES. 

§435.  Remedies.  Equity  will  relieve  against  constructive 
fraud.1  It  will  hold  the  party  who  obtained  an  unfair  advantage 
by  means  of  such  fraud  as  trustee  for  the  party  of  whom  advan- 
tage was  taken.2 

The  defense  of  constructive  fraud  may  be  set  up  at  law;3  and 
it  is  not  necessary  to  resort  to  equity  to  have  such  contract  set 
aside,4  even  if  it  is  under  seal.8 


tAIaniz  v.  Casenave,  91  Cal.  41,  27 
Pac.  521. 
10  Smith   v.   Patterson,   33  0.   S.  70. 

1  Witham  v.  Walsh,  156  Mich.  582, 121 
N.  W.  309. 

2  England.  Tate  v.  Williamson,  L. 
R.  1  Eq.  528. 

United  States.  Pioneer  Mining  Co. 
v.  Tyberg,  215  Fed.  501,  L.  R.  A.  1915B, 
442. 

Illinois.  Miller  v.  Miller,  266  111.  522, 
107  N.  E.  821. 

.  Michigan.  Witham  v.  Walsh,  156 
Mich.  582,  121  N.  W.  309;  Weir  t. 
Union  Trust  Co.,  188  Mich.  452,  154 
N.  W,  357. 


New  York.  Peck  t.  Peck,  110  N.  Y. 
64,  17  N.  E.  383. 

Tennessee.  Preston  v.  Moore,  133 
Tenn.  247,  L.  R.  A.  1916C,  578,  180  S. 
W.  320. 

3  Maine  Northwestern  Development 
Co.  v.  Northern  Commercial  Co.,  213 
Fed.  103;  Zeigler  v.  111.  Trust  &  Sav- 
ings Bank,  245  111.  180,  28  L.  R.  A. 
(N.S.)  1112,  91  N.  E.  1041.  (Contract 
between  physician  and  patient.) 

4  Zeigler  v.  111.  Trust  &  Savings  Bank, 
245  111.  180,  28  L.  R.  A.  (N.S.)  1112, 
91  N.  E.  1041. 

•  Maine  Northwestern  Development 
Co.  v.  Northern  Commercial  Co.,  213 
Fed.  103. 
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I. 

DEFINITION  AND  NATURE. 

§436.  Definition  of  undue  influence.  Undue  influence  is  such 
influence  as  overpowers  the  will  of  the  party  upon  whom  such  in- 
fluence is  exerted,  and  substitutes  therefor  the  will  of  the  party 
who  exerts  such  influence.1  In  discussing  undue  influence,  the 
courts  sometimes  emphasize  the  idea  of  coercion.  It  is  a  "kind  of 
mental  coercion";2  and  sometimes  they  emphasize  the  idea  of 
fraud.* 

§437.  Nature  of  undue  influence.  It  has  become  the  estab- 
lished doctrine,  according  to  the  weight  of  authority  at  modern 
law,  that  the  test  for  duress  is  not  whether  a  courageous  man,  or 


1  See  for  the  meaning  of  "undue  in- 
fluence": 

England.  Smith  v.  Kay,  7  H  L.  Cae. 
750. 

United  States.  Sturm  v.  Stump,  239 
Fed.  7*40. 

Alabama.  Frederick  v.  Hartley,  — 
Ala.  — ,  79  So.  381. 

Illinois.  Roberts  v.  Weimer,  227  111. 
138,  81  N.  E.  40. 

Kentucky.  Chrisman  v.  Quick,  174 
Ky.  845,  193  S.  W.  13. 

Mississippi.  Gill  is  v.  Smith,  114 
Miss.  665,  75  So.  451. 

New  Himpshire.  Curtice  v.  Dixon, 
74  N.  H.  386,  68  Atl.  587. 

New  Jersey.  Lomerson  v.  Johnston, 
44  N.  J.  Eq.  93,  13  Atl.  8;  Colonial  Build- 
ing &  Loan  Association  v.  Griffin,  85 
N.  J.  Eq.  455,  96  Atl.  901. 

Oregon.  Coleman  v.  Coleman,  85  Or. 
99,  166  Pac.  47. 


South  Carolina.  Hugging  v.  Hug- 
gins,  107  S.  Car.  470,  93  S.  E.  129. 

2  Beard  v.  Beard,  173  Ky.  131,  190 
S.  W.   703. 

3  "Undue  influence  is  a  species  of 
constructive  fraud  which  the  courts 
will  not  undertake  to  define  by  definite 
words  or  rules.  Influence,  to  render 
a  conveyance  inoperative,  must  be  of 
such  a  nature  as  to  deprive  the  grantor 
of  his  free  agency.  Undue  influence 
means  a  wrongful  influence,  such  as  in- 
fluence as  makes  the  grantor  or  testa- 
tor, in  the  instrument  excuted,  speak 
the  will  of.  another  and  not  his  own. 
It  is  not  sufficient  to  avoid  a  will  or 
deed  that  its  execution  was  procured 
by  honest  argument,  untainted  with 
fraud.  Proper  and  legitimate  influence, 
honestly  acquired,  is  not  the  exercise 
of  undue  influence."  Valbert  v.  Val- 
bert,  282  111.  415,  118  N.  E.  738. 
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even  a  man  of  ordinary  firmness,  would  have  been  overpowered  by 
the  duress,  but  whether  the  specific  individual  against  whom  the 
duress  was  exerted  was  in  fact  overpowered.1  So  in  fraud  the 
modern  tendency  is  to  hold  that  the  test  for  fraud  is  not  whether 
the  representation  would  have  deceived  a  man  of  unusual  shrewd- 
ness, or  whether  it  would  have  deceived  a  man  of  ordinary  shrewd- 
*"ness,  but  whether  it  did  deceive  the  specific  individual  who  is  made 
the  victim  of  such  fraud.2  The  application  and  extension  of  this 
doctrine  result  in  the  doctrine  of  undue  influence. 

* 

§438.  Classes  of  undue  influence.  Undue  influence  may  be 
presumed  where  the  evidence  shows  that  the  parties  to  the  trans- 
action occupied  certain  confidential  relations.1  Other  facts  may 
strengthen  this  presumption,  or,  existing  in  combination,  may,  with- 
out the  aid  of  such  presumption,  establish  the  fact  of  undue  influ- 
ence.2 Of  these  facts  the  most  important  are  the  following :  (1)  A 
weakness  of  mind  which  amounts  to  a  technical  incapacity,  makes 
the  transaction  voidable,  and  if  proven,  eliminates  the  question  of 
undue  influence.3  Weakness  of  mind  not  amounting  to  technical 
incapacity,  is  an  important  element  in  connection  with  other  facts 
in  establishing  the  existence  of  undue  influence.  (2)  A  misstate- 
ment of  fact  which  amounts  to  fraud,  or  in  some  jurisdictions  to 
misrepresentation,  makes  the  contract  voidable.  If  such  fraud  or 
misrepresentation  is  proved,  the  question  of  the  additional  existence 
of  undue  influence  is  ordinarily  immaterial.  A  misstatement  which 
falls  short  of  technical  fraud,  such  as  a  misrepresentation  of  law, 
may  be  an  important  element  in  establishing  the  fact  of  undue  in- 
fluence.4 (3)  Non-disclosure  may,  in  certain  specific  cases,  make 
the  contract  voidable.1  In  other  cases,  however,  which  do  not  fall 
within  any  of  the  recognized  classes,  non-disclosure  may,  in  con- 
nection with  other  facts,  serve  to  establish  the  existence  of  undue 
influence.8  (4)  Inadequacy  of  consideration  does  not  destroy  the 
validity  of  a  contract,  if  there  is  a  thing  of  value  as  consideration, 
and  there  is  no  fraud,  misrepresentation  or  mistake.7  In  connection 
with  other  facts,  inadequacy  of  consideration  is  an  important  ele- 
ment in  determining  whether  undue  influence  exists.1     (5)    The 

1  See  §  482.  4  See  §  484. 

J  See  §§  322  et  seq.  »  See  ch.  XTV. 

ISee  §§446  et  seq.  (See  §§461,  473. 

.   2  See  §§459  et  seq.  7  See  §§635  et  seq. 

J  See  ch.  XLVII.  ISee  §§635  et  seq. 
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circumstances  of  oppression  which  amount  to  technical  duress  will 
be  discussed.9  However,  circumstances  of  oppression  short  of 
duress,  and  not  of  themselves  avoiding  the  contract,  may,  in  con- 
nection with  other  facts,  be  important  as  establishing  the  presence 
of  undue  influence.10 

n. 

ELEMENTS. 

§439.  Some  influence  must  exist.  To  constitute  undue  influ- 
ence, there  must  be  influence  of  some  sort  exerted  upon  the  person 
who  seeks  relief.1  In  the  absence  of  influence  exerted  by  another, 
undue  influence  can  not  be  said  to  exist.2  A  conveyance  by  a 
grantor  of  weak  mind  who  is  shown  to  be  the  active  agent  in  the 
transaction  is  not  caused  by  undue  influence.3  The  influence  must 
be  shown  to  exist  at  the  time  of  the  transaction  in  question,  in 
order  to  render  such  transaction  invalid.4 

§  440.  Influence  exerted  must  overpower  the  will  A  contract 
or  conveyance  may  be  caused  by  the  influence  of  the  adversary 
party  without  being  caused  by  undue  influence.1  The  term 
"  'undue*  carries  with  it  the  fundamental  idea  that  the  influence, 
if  effective,  has  been  injurious."2  Thus  solicitation  and  impor- 
tunity,3 suggestion  and  advice,4  appeals  to  the  reason  and  convic- 


3  See  ch.  XVTII. 
10  See  f  441. 

1  Valbcrt  v.  Valbert,  282  111.  415,  118 
N.  E.  738;  Gardner  v.  Lightfoot,  71  la. 
577,  32  N.  W.  510;  White  v.  Johnson, 
4  Wash.  113,  29  Pac.  932. 

2  McMillan  v.  McMillan,  184  III.  230, 
56  N.  E.  302;  Neel  v.  Neel  (Ky.),  26 
S.  W.  805. 

I  Gardner  v.  Lightfoot,  71  la.  577,  32 
N.  W.  510. 

4  Valbert  v.  Valbert,  282  HI.  415,  118 
N.  E.  738. 

1 1llinois.  Lang  v.  Lang,  284  111.  148, 
119  N.  E.  963. 

Michigan.  Hammond  v.  Welton,  106 
Mich.  244,  64  N.  W.  25;  Pritchard  v. 
Hutton,  187  Mich.  346,  153  N.  W.  705; 
Akers  v.  Mead,  188  Mich.  277,  154  N. 
W.  9. 

Mississippi.  Gillie  v.  Smith,  114 
Miss.  665,  75  So.  451. 


Missouri.  Smelser  v.  Meier,  271  Mo. 
178,  196  S.  W.  22. 

Pennsylvania.  Doran  v.  McConlogue, 
150  Pa.  St.  98,  24  Atl.  357. 

Tennessee.  Seat  v.  McWhirter,  93 
Tenn.  542,  29   S.  W.  220. 

West  Virginia.  Delaplain  v.  Gnibb, 
44  W.  Va.  612,  67  Am.  St.  Rep.  788, 
30  S.  E.  201. 

Change  of  beneficiary  in  insurance 
policy.  Seward  v.  Seward,  59  Kan. 
387,  53  Pac.  63.  Contract,  Rogers  ▼. 
Higgins,   57   111.    244. 

2  Sturm  v.  Stump,  239  Fed.  749  [cit- 
ing Coleman's  Estate,  185  Pa.  St.  437, 
40  Atl.  69. 

S  Rogers  v.  Higgins,  57  111.  244;  Cole- 
man v.  Coleman,  85  Or.  99,  166  Pac. 
47. 

4  Valbert  v.  Valbert,  282  HI.  415,  118 
N.  E.  738;  Seward  v:  Seward,  59  Kan. 
387,  53  Pac.  63;  Seat  v.  McWhirter,  93 
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tion  of  the  party  influenced,1  and  appeals  to  the  emotions  or  affec- 
tions,6 or  influence  secured  by  kindness,1  while  all  forms  of  influ- 
ence are  not  necessarily  undue  influence.  Even  the  fact  that  the 
importunity  is  urgent,8  that  it  is  accompanied  by  tears,9  or  that  it 
subjects  the  grantor  to  vexation  and  annoyance,10  does  not  estab- 
lish the  fact  that  the  influence  was  undue.  To  what  degree  influ- 
ence must  extend  to  be  termed  undue  is  a  question  stated  in  *the 
abstract  by  the  courts  in  varying  terms.  It  has  been  said  that  the 
influence  must  be  such  as  to  deprive  the  party  of  free  agency ; u 
that  it  must  overcome  his  will ; 12  that  it  must  render  his  act  the 
offspring  of  another's  will,13  or  that  he  must  stand  in  vinculis.14 


Term.  542,  29  S.  W.  220;  Delaplain  v. 
Grubb,  44  W.  Va.  612,  67  Am.  St.  Rep. 
788,  30  S.  E.  201. 

i  Preston  v.  Lloyd,  269  111.  152,  109 
N.  E.  687;  Hammond  v.  Welton,  106 
Mich.  244,  64  N.  W.  25. 

6  United  States.  Sawyer  v.  White, 
122  Fed.  223. 

Alabama.  Adair  v.  Craig,  135  Ala. 
332,  33  So.  902;  Frederick  v.  Hartley, 
—  Ala.  — ,  79  So.  381. 

Illinois.  Burt  v.  Quisenberry,  132  111. 
385,  24  N.  E.  622;  Sargent  v.  Roberto, 
265  111.  210,  106  N.  E.  805. 

Kentucky.  Collier  v.  Dundon,  164 
Ky.  345,  175  S.  W.  635. 

Missouri.  Smelser  v.  Meier,  271  Ma 
178,  196  S.  W.  22. 

Mississippi.  Gillis  v.  Smith,  114 
Miss.  665,  75  So.  451. 

Pennsylvania.  Doran  v.  McConlogue, 
150  Pa.  St.  98,  24  Atl.  357. 

South  Carolina.  Huggins  v.  Hugging, 
107  S.  Car.  470,  93  S.  E.  129. 

Vermont.  Orr  v.  Pennington,  93  Vt. 
268,  24  S.  E.  928. 

West  Virginia.  Delaplain  v.  Grubb, 
44  W.  Va.  612,  67  Am.  St.  Rep.  788,  30 
S.  E.  201. 

7  Chrisman  v.  Quick,  174  Ky.  845,  193 
S.  W.  13. 

tFinlayson  v.  Finlayson,  17  Or.  347, 
11  Am.  St.  Rep.  836,  3  L.  R.  A.  801, 
21  Pac.  57. 


•  Doran  v.  McConlogue,  150  Pa.  St. 
98,  24  Atl.  357. 

10  Rendleman  v.  Rendleman,  156  111. 
568,  41  N.  E.  223. 

11  Ulinois.  Shea  v.  Murphy,  164  HI. 
614,  5e  Am.  St.  Rep.  215,  45  N.  E. 
1021. 

Kentucky.  Collier  v.  Dundon,  164 
Ky.  345,  175  S.  W.  635;  Beard  v.  Beard, 
173  Ky.  131,  190  S.  W.  703. 

Michigan.  Pritchard  v.  Hutton,  187 
Mich.  346,  153  N.  W.  705;  Akera  v. 
Mead,  188  Mich.  277,  154  N.  W.  9. 

Mississippi.  Gillis  v.  Smith,  114 
Miss.  665,  75  So.  451. 

Missouri.  Wing  v.  Havelik,  253  Mo. 
502,  161  S.  W.  732. 

New  Jersey.  Earle  v.  Norfolk,  etc., 
Co.,  36  N.  J.  Eq.   188. 

West  Virginia.  Farnsworth  v.  Noff- 
Binger,  46  W.  Va.  410,  33  S.  E.  246. 

«  Towson  v.  Moore,  173  U.  S.  17,  43 
L.  ed.  597;  Mallow  v.  Walker,  115  la. 
238,  88  N.  W.  452;  Brown  v.  Brown, 
171  N.  Car.  649,  88  S.  E.  870. 

13  Francis  v.  Wilkinson,  147  111.  370, 
35  N.  E.  150;  Thill  v.  Freiermuth,  132 
Minn.  242,  156  N.  W.  260;  Wing  ▼. 
Havefik,  253  Mo.  502,  161  S.  W.  732; 
Delaplain  v.  Grubb,  44  W.  Va.  612,  67 
Am.  St.  Rep.  788,  30  S.  E.  201 ;  Farns- 
worth  v.  Noffsinger,  46  W.  Va.  410,  33 
S.  E.  246;  Barnett  v.  Greathouse,  77 
W.Va.  514,  88  S.  E.  1013. 

MConley  v.  Nailor,  118  U.  S.  127,  30 
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So  it  has  been  said  that,  to  be  undue,  the  influence  must  cause  him 
to  do  something  which  he  would  not  have  done  had  he  been  allowed 
to  exercise  his  own  free  judgment.11  It  has  been  suggested  that 
influence  is  undue  only  when  exerted  to  secure  an  unjust  contract 
or  disposition  of  property.18 

§441.  Relation  of  undue  influence  to  duress.  Undue  influence 
has  been  said  to  .consist  of  compulsion  insufficient  to  constitute 
technical  duress,1  The  same  idea,  differently  expressed,  is  that 
"duress  is  but  the  extreme  of  undue  influence.,,2  Undue  influence 
has  been  said  to  be  distinguishable  from  duress  in  being  only  a 
social,  moral  or  domestic  force.3  Facts  which  in  most  states  would 
be  held  to  amount  to  duress  are  said  in  others  to  avoid  the  contract 
for  undue  influence.4  Thus  where  a  married  woman  signed  a  con- 
tract for  her  separate  maintenance  and  a  release  of  her  dower  and 
homestead  rights  because  while  sick  she  had  been  treated  by  her 
husband  in  a  cruel  manner,  locked  in  her  room,  and  finally  taken 
to  a  strange  place  and  ordered  to  sign,  it  was  said  that  the  contract 
was  voidable  because  she  signed  under  an  undue  influence  which 
amounted  to  a  moral  duress.8  A  contract  or  conveyance  induced 
by  threats  of  criminal  prosecution,  either  of  the  party  or  of  those 
in  near  relations  to  him,  is  said  in  many  states  to  be  induced  by 
duress.8  On  the  other  hand,  such  facts  have  been  said  not  to 
amount  to  duress,  but  to  undue  influence.7    Thus  contracts,  mort- 


L.  ed.  112;  Bell  v.  Campbell,  123  Mo. 
1,  45  Am.  St.  Rep.  505,  25  S.  W.  359; 
Erwiu  v.  Hedrick,  52  W.  Va.  537.  44  S. 
E.  165;  Delaplain  v.  Grubb,  44  W.  Va. 
612,  67  Am.  St.  Rep.  788,  30  S.  E.  201. 

W  Seward  v.  Seward,  59  Kan.  387,  53 
Pac.  63. 

MGillis  v.  Smith,  114  Miss.  665,  75 
So.  451. 

1  Edwards  v.  Bowden,  107  N.  Car.  58, 
12  S.  E.  58.  "Pressure  which  does  not 
amount  to  durebs  at  common  law  may 
be  considered  in  equity  sufficient  to  set 
aside  or  resist  a  contract-"  Lomerson  v. 
Johnston,  44  N.  J.  Eq.  93  T quoted  fn 
Colonial  Building  &  Loan  Association 
v.  Griffin,  85  N.  J.  Eq.  455,  96  Atl. 
901]. 

2  (Commercial)  National  Bank  v. 
Wheelock,  52  O.  S.  534,  551,  40  N.  E. 
636. 


SMunson  v.  Carter,  19  Neb.  293,  27 
N.  W.  208. 

*Haydoek  v.  Haydock,  33  N.  J.  Eq. 
494,  38  Am.  Rep.  385. 

» Willetts  v.  Willetts,  104  111.  122. 

•  Bank  v.  Croco,  46  Kan.  620,  26  Pac. 
939;  Thompson  v.  Niggley,  53  Kan.  664, 
26  L.  R.  A.  803,  35  Pac.  290;  Heaton 
v.  Bank,  59  Kan.  281,  52  Pac.  876; 
Morse  v.  Woodworth,  155  Mas.  233, 
248,  27  N.  E.  1010,  29  N.  E.  525;  Miller 
v.  Lumber  Co.,  98  Mich.  163,  39  Am.  St. 
Rep.  524,  57  N.  W.  101;  Insurance  Co. 
v.  Hull,  51  O.  S.  270,  46  Am.  St.  Rep. 
571,  25  L.  R.  A.  37,  37  N.  E.  1116. 

^  Bell  v.  Campbell,  123  Mo.  1,  45  Am. 
St.  Rep.  505,  25  S.  W.  359.  "It  is 
not  an  accurate  use  of  language  to 
apply  the  term  duress  to  the  facts  upon 
which  the  plaintiff  seeks  to  recover. 
The  case  falls  rather  within  the  equi- 
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gages,  and  the  like,  caused  by  a  threatened  arrest  of  the  party  him- 
self,8 or  of  a  son,1  or  a  husband,10  have  been  held  voidable  on  the 
ground  of  undue  influence. 


§  442.  Relation  of  undue  influence  to  fraud.  Undue  influence 
has,  on  the  other  hand,  been  classed  as  "a  species  of  fraud."1  So 
it  has  been  said  to  be  not  fraud,  but  like  fraud.2  The  type  of  fraud 
referred  to  is,  of  course,  constructive  fraud  and.  not  actual  fraud. 
It  must  be  admitted  that  while  certain  types  of  constructive  fraud 
can  be  distinguished  clearly  from  undue  influence,  there  are  other 
forms  of  constructive  fraud  which  blend  into  undue  influence,  and 
which  render  the  division  between  the  two  an  arbitrary  one,  made 
chiefly  for  convenience  in  discussion,  and  not  controlled  by 
principle. 

§  443.  Undue  influence  a  question  of  fact  Whether  undue  in- 
fluence exists  in  a  particular  case  is  a  question  of  fact.1  Accord- 
ingly, many  cases  exist  in  which  similar  facts  as  to  the  compulsion 
used,-  the  situation  of  the  parties  and  the  like,  produced  opposite 
results  because  in  some  cases  it  appears  as  a  fact  that  the  mind  of 
the  party  who  seeks  relief  was  overpowered,  while  in  others  it 
appears  as  a  fact  that  it  was  not.  For  this  reason,  it  is  often  im- 
possible to  make  any  exact  statement  of  what  degree  of  constraint 
is  necessary  to  cause  undue  influence,  since  the  existence  of  undue 
influence,  where  it  is  found  to  exist,  is  determined  by  the  court  as 
a  question  of  fact  in  each  particular  case. 


table  principle  which  renders  voidable 
contracts  obtained  by  undue  influence." 
AdamB  v.  Bank,  116  N.  Y.  606,  15  Am. 
St.  Rep.  447,  6  L.  R.  A.  491,  23  N. 
E.  7. 

iPeckham  v.  Van  Bergen,  10  N.  D. 
43,  84  N.  W.  566. 

•  Meech  v.  Lee,  82  Mich.  274,  46  N. 
W.  383. 

10  Adams  v.  Bank,  116  N.  Y.  606,  15 
Am.  St.  Rep.  447,  6  L.  R.  A.  491,  23 
N.  E.  7.  An  almost  identical  set  of  facts 
except  that  the  compulsion  was  less  than 
in  Adams  v.  Bank,  was  said  in  (Com- 
mercial) National  Bank  v.  Wheelock, 
52  0.  S.  534,  49  Am.  St.  Rep.  738,  40 
N.  E.  636,  to  amount  to  duress,  if  of 
any  operative  effect. 

tin    re   Smith,   95   N.   Y.    5*16,   522 


[quoted  in  Barnard  v.  Gantz,  140  N.  Y. 
249,  35  N.  E.  430;  see  also  Sargent  v. 
Roberts,  265  111.  210,  106  N.  E.  805; 
Val'bert  v.  Valbert,  282  111.  415,  118  N. 
E.  738;  Coon  v.  Dennis,  111  Mich.  450, 
69  N.  W.  666;  Boardman  v.  Lorentzen, 
155  Wis.  566,  52  L.  R.  A.  (N.S.)  476, 
145  N.  W.  750. 

2  "Though  there  was  no  fraud  there 
was  something  like  fraud;  for  an  undue 
advantage  was  taken  of  his  situation." 
Evans  v.  Llewellin,  1  Cox  Ch.  333,  340 
[quoted  in  Jordan  v.  Stevens,  51  Me.  78, 
81  Am.  Dec.  556,  561,  and  in  Schuttler 
v.  Brandfass,  41  W.  Va.  201,  23  So.  808]. 

1  Woodbury  v.  Woodbury,  141  Mass. 
329,  55  Am.  Rep.  479,  5  N.  E.  275; 
Bowles  v.  Wathan,  54  Mo.  261;  Dailey 
v.  Kastell,  56  Wis.  444,  14  N.  W.  635. 
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§  444.  Burden  of  proof.  If  the  parties  to  a  transaction  do  not 
occupy  relations  of  trust  and  confidence,  there  is  no  presumption  of 
undue  influence ; 1  and  the  burden  of  proof  rests  upon  the  party 
who  claims  existence  of  undue  influence  as  a  fact.2  The  party  upon 
whom  the  burden  of  establishing  undue  influence  rests,  must  estab- 
lish its  existence  by  clear  and  convincing  evidence.1  The  fact  that 
the  party  who  is  claimed  to  have  exercised  undue  influence  has  an 
opportunity  to  exercise  it  and  has  the  power  to  exercise  it,  is  not 
of  itself  sufficient  to  establish  its  existence.4  The  fact  that  a 
grantor  has  conveyed  a  very  large  portion  of  his  property  to  one 
of  his  relatives  and  that  he  has  retained  a  comparatively  small 
amount  of  property  to  provide  for  himself  and  to  bestow  upon  his 
other  relatives,  may  be  considered  in  determining  the  existence  of 
undue  influence.1  The  fact  that  a  parent  is  shown  to  have  a  liking 
for  one  child  and  a  dislike  for  another  is  not  sufficient  to  establish 
undue  influence.1  The  fact  that  conveyances  of  property  by  a 
parent  result  in  an  unequal  and  unfair  distribution  of  his  property 
among  his  children,  is  not  sufficient  to  show  that  he  was  induced  to 
make  such  conveyances  by  undue  influence.7  The  feeling  of  a  party 
to  a  transaction  for  the  other  is  material  as  bearing  on  the  question 
of  undue  influence.1  Kindness  and  attention  to  a  person  of  ad- 
vanced years  do  not  show  that  undue  influence  exists,9  if  the  evi- 
dence shows  that  the  person  who  is  alleged  to  be  subject  to  undue 
influence  is  carrying  out  a  fixed  purpose  which  he  himself  has 
formed.10 

§  445.  By  whom  undue  influence  may  be  exerted.  In  most  of 
the  cases  arising  under  undue  influence  the  influence  is  exerted  by 
the  party  who  receives  the  benefit  of  the  transaction.     It  is  not 


IBoardman  v.  Lorentzen,  155  Wis. 
566,  52  L.  R.  A.  (N.S.)  476,  145  K 
W.  750. 

2  Willis  v.  Baker,  75  O.  S.  291,  79 
N.  E.  466;  Boardman  v.  Lorentzen,  155 
Wis.  566,  52  L.  R.  A.  (N.S.)  476,  145 
N.  W.  750. 

«  Spier  v.  Spier,  99  Neb.  853  [sub 
nomine,  In  re  Spier,  L.  R.  A.  1916E, 
692,  157  N.  W.  1014] ;  Willis  v.  Baker, 
76  O.  S.  291,  79  N.  E.  466. 

4Ginter  v.  Ginter,  79  Kan.  721,  22  L. 
R.    A.     (N.S.)     1024,     101     Pac.    634; 


Pritchard  v.  Hutton,  187  Mich.  346,  153 
N.  W.  705. 

■  Curtice  v.  Dixon,  74  N.  H.  386,  68 
Atl.   5S7. 

•  Steen  v.  Steen,  169  la.  264,  151  N. 
W.  115. 

T  Steen  v.  Steen,  169  la.  264,  151  N. 
W.  115. 

•  Curtice  v.  Dixon,  74  N.  H.  386,  68 
Atl.  587. 

•  Coe  v.  McGran,  23  Ida.  582,  131  Pac. 
1110. 

10  Wright's  Executor  v.  Wright  (Ry.), 
106  S.  W.  856. 
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necessary,  however,  that  a  personal  advantage  should  be  obtained 
by  the  person  who  exercises  the  undue  influence.  If  the  beneficiary 
either  does  not  part  with  anything  of  value  under  the  transaction 
complained  of,1  or  has  notice  of  the  existence  of  the  undue  influ- 
ence, the  transaction  may  be  avoided  though  the  influence  exerted 
was  that  of  a  third  person  not  acting  for  or  representing  the  bene- 
ficiary. Thus  A  deposited  money  with  a  corporation  as  a  loan. 
Subsequently  he  was  induced  by  undue  influence  to  give  an  order 
transferring  such  money  to  a  fund  held  by  such  corporation  for 
religious  purposes.  It  was  held  that  A's  executor  could  recover 
such  fund  from  the  corporation.2  A  different  rule  obtains  if  adver- 
sary to  the  transaction  complained  of,  parts  with  value  thereunder 
without  notice  of  the  existence  of  undue  influence.  Undue  influ- 
ence exerted  by  a  husband  to  induce  his  wife  to  sign  a  mortgage 
does  not  avoid  the  instrument  if  the  mortgagee  did  not  know  of 
such  undue  influence  and  gave  value  for  such  security.8 

m. 

RELATIONS  FROM  WHICH  PRESUMPTION  ARISES. 

§446.  Presumptions  of  undue  influence.  Undue  influence  is 
said,  in  most  jurisdictions,  to  be  presumed  in  transactions  between 
persons  in  confidential  relations  whereby  an  advantage  is  gained 
by  the  person  who  holds  the  dominating  situation.1  The  confiden- 
tial relations  thus  involved  are  the  same  as  those  considered  under 
constructive  fraud ;  and  in  the  same  cases  as  those  in  which  a  pre- 
sumption of  constructive  fraud  is  said  to  arise,  a  presumption  of 


1  Fisher  v.  Publishing  Association,  83 
Mich.  472,  48  N.  W.  622. 

2  Fisher  v.  Publishing  Association,  85 
Mich.  472,  48  N.  W.  622. 

t  Walker  v.  Nicrosi,  135  Ala.  353,  33 
So.   161. 

miinois.  Thomas  v.  Whitney,  186 
111.  225,  57  N.  E.  808;  Roberts  v.  Wei- 
mer,  227  111.  138,  81  N.  E.  40;  Mors  v. 
Peterson,  261  111.  532,  104  N.  E.  216. 

Indiana.  Wh Resell  v.  Strickler,  167 
Ind.  602,  119  Am.  St.  Rep.  524,  78  N. 
E.  845. 

Kansas.  Smith  v.  Smith,  84  Kan. 
242,  35  L.  R.  A.  (N.S.)  044,  114  Pac. 
245. 


New  Jersey.  Dunn  v.  Dunn,  42  N. 
J.  Eq.  431,  7  Atl.  842. 

Utah.  Peterson  v.  Budge,  35  Utah 
596,  102  Pac.  211. 

Washington.  Landie  v.  Wintermute, 
40  Wash.  673,  82  Pac.  1000. 

Wisconsin.  Doyle  v.  Welch,  100  Wis. 
24,  75  N.  W.  400. 

"Undue  influence,  which  is  a  species 
of  fraud,  when  relied  upon  to  annul  a 
transaction  inter  partes,  or  a  testa- 
mentary disposition,  must  be  proved, 
and  can  not  be  presumed.  But  the  re- 
lation in  which  the  parties  to  a  trans- 
action stand  to  each  other  is  often 
a  material  circumstance,  and  may  of 
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undue  influence  is  said  to  exist.2  This  presumption  is  prima  facie 
only.  A  transaction  between  persons  in  actual  relations  of  trust 
and  confidence,  will  be  upheld  if  it  is  the  expression  of  the  genuine 
and  untrammeled  assent  of  the  parties  seeking  relief.3  This  is 
especially  true  if  the  person  in  whom  the  trust  is  reposed  gains  no 
advantage  by  the  transaction.  Thus  a  conveyance  by  A,  in  con- 
templation of  marriage  to  B,  her  confidential  adviser,  in  trust  for 
A,  raises  no  presumption  of  undue  influence.4  In  transactions  be 
tween  persons  in  confidential  relations,  whereby  an  advantage  is 
acquired  by  a  person  who  does  not  hold  the  dominating  relation, 
as  in  transfers  by  a  husband  to  wife,1  or  by  a  parent  to  a  child,8 
the  fact  that  the  consideration  is  inadequate  does  not  of  itself 
establish  undue  influence. 


itself,  in  some  cases,  be  sufficient  to 
raise  a  presumption  of  its  existence. 
Transactions  between  guardian  and 
ward,  attorney  and  client,  trustee  and 
cestui  que  trust,  or  persons  one  of 
whom  is  dependent  upon  and  subject 
to  the  control  of  the  other,  are  illus- 
trations of  this  doctrine.  Dealings  be- 
tween parties  thus  situated,  resulting 
in  a  benefit  conferred  upon,  or  an  ad- 
vantage gained  by  the  one  holding  the 
dominating  situation,  naturally  excite 
suspicion,  and  when  the  situation  if; 
shown,  then  there  is  cast  upon  the 
party  claiming  the  benefit  or  advantage, 
the  burden  of  relieving  himself  from 
the  suspicion  thus  engendered,  and  of 
showing,  either  by  direct  proof  or  by 
circumstances,  that  the  transaction  was 
free  from  fraud  or  undue  influence,  and 
that  the  other  party  acted  without  re- 
straint and  under  no  coercion,  or  any 
pressure  direct  or  indirect,  of  the  party 
benefited.  This  rule  does  not  proceed 
upon  a  presumption  of  the  invalidity 
of  the  particular  transaction,  without 
proof.  The  proof  is  made  in  the  first 
instance  when  the  relation  and  the  per- 
sonal intervention  of  the  party  claim- 
ing the  benefit  is  shown.  The  law  is 
not  so  impracticable  as  to  refuse  to 
take  notice  of  the  influence  of  greed 
and   selfishness  upon  human   conduct, 


and  in  the  case  supposed  it  wisely  in- 
terposes by. adjusting  the  quality  and 
measure  of  proof  to  the  circumstances, 
to  protect  the  weaker  party  and,  as 
far  as  may  be,  to  make  it  certain  that 
trust  and  confidence  have  not  been  per- 
verted or  abused."  In  re  Smith,  95  N. 
Y.  516,  522  [quoted  in  Barnard  v.  Gantz, 
140  N.  Y.  249,  257,  35  N.  E.  430]. 

Contra,  that  even  in  such  a  case,  a 
deed  can  be  set  aside  only  on  "clear 
and  convincing  proof"  of  undue  in- 
fluence. See  Willis  v.  Baker,  75  O.  S. 
291,  79  N.  E.  466. 

2Hensan  v.  Cookeey,  237  111.  620,  86 
N.  E.  1107;  Mors  v.  Peterson,  261  111. 
532,  104  N.  E.  216;  Whitesell  v.  Strick- 
ler,  167  Ind.  602,  119  Am.  St  Rep.  524, 
78  N.  E.  845;  Landis  v.  Wintermute, 
40  Wash.  673,  82  Pac.  1000;  see  §§  406 
et  seq. 

3  Lang  v.  Lang,  284  111.  148,  119  N. 
E.  963;  Rockey's  Estate,  155  Pa.  St. 
453,  26  Atl.  666. 

4Falk  v.  Turner,  101  Mass.  494. 

S  Fitzgerald  v.  Fitzgerald,  168  Mass. 
488,  47  N.  E.  431.  (Under  an  oral  can- 
tract  to  hold  in  trust.) 

SMcLeod  v.  McLeod,  145  Ala.  269,  117 
Am.  St.  Rep.  41,  40  So.  414;  Davis  v. 
Miller,  98  la.  516,  67  N.  W.  387.  (Under 
a  contract  for  support  entered  into 
shortly  before  the  death  of  the  grantor.) 
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In  some  jurisdictions  the  courts  do  not  speak  of  a  presumption 
of  undue  influence  existing  as  between  parties  in  a  relation  of  trust 
and  confidence,  but  they  say  that  such  transactions  will  be  scru- 
tinized closely.7  In  any  event,  the  party  in  whom  trust  and  confi- 
dence are  reposed  must  exercise  the  utmost  good  faith  toward  the 
other  party.8 

§  447.  Illustrations  of  confidential  relations— Parent  and  child. 
A  transaction  between  parent  and  child,  resulting  in  a  benefit  to 
the  parent,  creates  a  presumption  of  undue  influence.1  The  Supreme 
Court  of  the  United  States  has  held,  contrary  to  the  weight  of 
authority,  that  no  presumption  of  undue  influence  arises  in  such 
cases,2  though  circumstances  showing  compulsion  as  a  fact  may 
establish  undue  influence.3 

No  presumption  of  undue  influence  arises  in  case  of  a  gift  by  the 
parent  to  the  child,  or  other  transaction  resulting  in  a  benefit  to 
the  child,4  even  if  they  are  living  together*1  and  even  if  such  instru- 


TPritchard  v*  Hutton,  187  Mich.  346, 
153  N.  W.  706;  Fjone  v.  Fjone,  16  N. 
D.  100,  112  N.  W.  70. 

•  Cox  v.  Schnerr,  172  Cal.  371,  156 
Pac.  509;  see  §§  407  et  seq. 

1 1llinois.  OHphant  v.  Liversidge,  142 
HI.  160,  30  N.  E.  334. 

Mississippi.  Plant  v.  Plant,  76  Miss. 
560,  25  So.  151. 

Pennsylvania.  Worrell's  Appeal,  110 
Pa.  St.  349,  1  Atl.  380,  765. 

Texas.  Saufley  'v.  Jackson,  16  Tex. 
679;  Millican  ▼.  Millican,  24  Tex.  426. 

Virginia.  Todd  v.  Sykes,  97  Va.  143, 
33  S.  E.  517. 

Washington.  Muzzy  v.  Tompkinson, 
2  Wash.  616,  27  Pac.  456,  28  Pac.  652. 

2  Jenkins  v.  Pye,  37  U.  S.  (12  Pet.) 
241,  9  L.  ed.  1070. 

3  Taylor  v.  Taylor,  49  U.  S.  (8  How.) 
183,  12  L.  ed.  1040. 

4  United  Stares.  Mackall  v.  Mackall, 
135  U.  S.  167,  34  L.  ed.  84;  Towson  v. 
Moore,  173  U.  S.  17,  43  L.  ed.  597. 

Alabama.  McLeod  v.  McLeod,  145 
Ala.  269,  117  Am.  St.  Rep.  41,  40  So. 
414;  Hawthorne  v.  Jenkins,  162  Ala. 
256,  62  So.  505;  Hassell  v.  Hassell,  — 
Ala.  — ,  77  So.  716. 

Illinois.  Kennedy  v.  Kennedy,  194 
III.  346,  62  N.  E.  797 ;  Preston  v.  Lloyd, 
269  HI.  152,  109  N.  E.  687. 


Indiana.  Slayback  v.  Witt,  151  Ind. 
376,  50  N:  E.  389. 

Iowa.  Mallow  v.  Walker,  115  la. 
238,  91  Am.  St.  Rep.  158,  88  N.  W. 
452. 

Louisiana.  Reinerth  v.  Rhody,  52 
La.  Ann.  2029,  28  So.  277. 

Massachusetts.  Parsons  v.  Parsons, 
230  Mass.  544,  119  N.  E.  1020. 

Michigan.  Ladu  v.  Ladu,  84  Mich. 
469,  47  N.  W.   1101. 

Missouri.  Carter  v.  Dilley,  167  Mo. 
564,  67  S.  W.  232;  Fitzpatrick  v. 
Weber,  168  Mo.  562,  «8  S.  W.  913. 

New  Jersey.  Soper-v.  Cisco,  85  N. 
J.  Eq.  165,  95«  Atl.  1016. 

Oregon.  Sappingfield  v.  Sapping- 
field,  67  Or.  156,  135  Pac.  333;  Rowe 
v.  Freeman,  89  Or.  428,  172  Pac.  506. 

Pennsylvania.  Crothers  v.  Crothers, 
149  Pa.  St.  201,  24  Atl.  190;  Simon  ▼. 
Simon,  163  Pa.  St.  292,  29  Atl.  657; 
Hummel  v.  Kistner,  182  Pa.  St.  216,  37 
Atl.  815;  Carney  v.  Carney,  196  Pa.  St. 
34,  46  Atl.  264. 

South  Carolina.  Huggins  v.  Hug- 
gins,  107  S.  Car.  470,  93  S.  E.  129. 

Wisconsin.  Marking  v.  Marking,  106 
Wis.  292,  82  N.  W.  133. 

B  Hawthorne  v.  Jenkins,  182  Ala.  255, 
62  So.  505. 
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ment  is  drawn  by  a  lawyer  who  is  not  the  one  usually  selected  by 
the  father ; 8  or  even  if  such  instrument  is  witnessed,  while  another 
instrument  executed  at  the  same  time  is  not  witnessed.7  The  fact 
that  a  parent  conveys  all  his  property  to  his  children  is  not  suffi- 
cient to  establish  undue  influence  if  he  was  earning  more  than 
enough  to  support  him  when  he  made  such  conveyance.1  Undue 
influence  is  not  shown  where  the  parent  reserved  enough  for  sup- 
port.9 A  conveyance  by  a  parent  to  a  child  is  not  presumed  to  be 
made  by  undue  influence,  even  if  it  results  in  an  unfair  distribution 
of  the  property  of  the  parent  among  his  children ; 10  and  still  less 
is  it  to  be  presumed  that  undue  influence  existed  if  the  property 
conveyed  to  one  of  grantor's  children  is  no  more  than  fair  com- 
pensation for  services  and  support  furnished  by  such  child.11  The 
fact  that  such  transaction  is  not  supported  by  an  adequate  con- 
sideration,12 or  that  it  is  not  shown  that  the  parent  acted  on  inde- 
pendent advice,13  does  not  render  the  transaction  invalid.  There  is 
even  a  negative  presumption  in  cases  of  gifts  from  parent  to  child, 
and  undue  influence  has  been  held  not  to  exist  where,  owing  to  the 
feeble  condition  of  the  parent,  undue  influence  would  be  held  to 
exist  had  the  transaction  existed  between  persons  not  so  related.14 
In  some  jurisdictions,  however,  it  has  been  said  that  if  the 
parent  is  aged  and  infirm  and  reposes  actual  trust  and  confidence 
in  the  child,  the  burden  is  upon  the  child  to  show  that  such  trans- 
action was  fair  and  free  from  undue  influence.11 

§448.  Ancestor  and  heir.  Somewhat  similar 'principles  apply 
to  conveyances  to  apparent  heirs.  Thus  a  conveyance  to  a  nephew 
or  niece  will  raise  a  presumption  of  undue  influence  on  the  part 


•  Wright's  Executor  v.  Wright  (Ky.), 
108  S.  W.  85ft. 

7  Wright's  Executor  v.  Wright  (Ky.), 
106  S.  W.  856. 

•  James  v.  Aller,  68  N.  J.  Eq.  666, 
111  Am.  St.  Rep.  654,  2  L.  R.  A.  (N.S.) 
28o,  62  Atl.  427. 

•  Rowe  v.  Freeman,  80  Or.  428,  172 
Pac.  508. 

10Steen  v.  Steen,  169  la.  264,  151 
N.  W.   115. 

11  Lynch  v.  Doran,  95  Mich.  395,  54 
N.  W.  882. 

UMcLeod  v.  McLeod,  145  Ala.  269, 
117  Am.  St.  Rep.  41,  40  So.  414;  Has- 


eell  v.  Hassell,  —  Ala.  -r-,  77  So.  716. 

1*  Hassell  v.  Hassell,  —  Ala.  — ,  77 
So.  716;  Huggins  v.  Huggins,  107  S. 
Car.  470,  93  S.  E.   129. 

14  Slayback  v.  Witt,  151  Ind.  376,  50 
N.  E.  389;  Reinerth  v.  Rhody,  52  La.' 
Ann.  2029,  28  So.  277;  Hatcher  v. 
Hatcher,  139  Mo.  614,  39  S.  W.  479; 
Lee  v.  Lee,  258  Mo.  599,  167  S.  W. 
1030. 

W  Smith  v.  Smith,  84  Kan.  242,  35 
L.  R.  A.  (N.S.)  944,  114  Pac.  245; 
Moriarty  v.  Kelly,  —  N.  J.  — ,  102 
Atl.  443;  Fjone  v.  Fjone,  16  N.  D.  100, 
112  N.  W.  70. 
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of  the  nephew  or  niece,  if  such  transaction  results  in  great  advan- 
tage to  such  nephew  or  niece.1  Such  a  transaction,  however,  will  be 
upheld,  if  fair  and  reasonable : 2  as  where  the  nephew  has,  under 
such  contract,  come  from  a  different  state  at  considerable  expense, 
and  has  expended  a  considerable  sum  in  improving  his  aunt's 
house,8  or  has,  under  such  contract,  supported  such  uncle.4  So  a 
surrender  by  a  grandmother  to  her  grandsons  of  notes  held  by  her 
against  them  is  not  prima  facie  caused  by  undue  influence.8  So  a 
contract  of  sale  by  an  uncle  to  his  nephew  with  whom  he  is  in 
confidential  business  relations  is  not  presumptively  caused  by 
undue  influence.8 


§449.  Other  relationships  by  blood.  Relationship  by  blood 
does  not,  of  itself,  raise  a  presumption  of  undue  influence.1  The 
fact  that  the  parties  to  a  transaction  are  brothers  does  not  of  itself 
raise  a  presumption  of  undue  influence.2  If  one  brother  in  fact 
relies  upon  the  other,  and  the  one  in  whom  reliance  is  placed  takes 
advantage  of  such  situation,  the  transaction  will  be  set  aside.8  If 
a  sister  reposes  actual  confidence  in  her  brother,  a  transaction  be- 
tween them  will  be  set  aside  if  it  is  shown  that  the  brother  took 
advantage  of  such  confidence.4 

§  450.  Guardian  and  ward.  A  presumption  of  undue  influence 
arises  in  transactions  between  guardian  and  ward,  even  after  the 
ward  has  attained  legal  capacity,  if  such  transactions  result  in 
benefit  to  the  guardian ; !  and  this  presumption  may  be  sufficient  to 


1  Duncombe  v.  Richards,  46  Mich.  166, 
9  N.  W#  149;  McLure  v.  Lewis,  72  Mo. 
314. 

2Creswell  v.  Welchman,  95*  Cal.  359, 
30  Pac.  553;  Conner  v.  Garrard  (Ky.), 
19  S.  W.  926;  Kuhn's  Trustee  v.  Clay 
(Ky.),  55  S.  W.  1;  Bade  v.  Feay,  63 
W.  Va.  166,  61  S.  E.  348. 

3Creswell  v.  Welchman,  95  Cal.  359, 
30  Pac.  553. 

4Cowee  v.  Cornell,.  75  N.  Y.  W,  31 
Am.   Rep.   428. 

•  Lodge  v.  Hulings,  63  N.  J.  Eq.  159, 
51   Atl.  1015. 

BDoheny  v.  Lacy,  168  N.  Y.  213,  61 
N.   E.   255. 

1  Frederick  v.  Hartley,  —  Ala.  — ,  79 
So.  381. 


2  Shevlin  v.  Shevlin,  96  Minn.  398,  105 
N.  W.  257. 

3  Shevlin  v.  Shevlin,  96  Minn.  398,  105 
N.  W.  257. 

4Reeder  v.  Meredith,  78  Ark.  Ill,  93 
S.  W.  558. 

1  United  States.  Beaven  v.  Stuart, 
250  Fed.  972. 

Iowa.  Tucke  v.  Buchholz,  43  la.  415; 
Earhart  v.  Holmes,  97  la.  649,  66  'N. 
W.  898. 

Kentucky.  Kerrick  v.  Lawell,  150 
Ky.  166,  150  S.  W.  21. 

New  Jersey.  Smith  v.  Boyd,  61  N.  J. 
Eq.  175,  47  Atl.  816. 

North  Carolina.  McRae  v.  Malloy, 
93  N.  Car.  154. 
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establish  undue  influence  if  it  does  not  appear  that  the  ward  acts 
under  independent  advice.2  The  fact  that  the  price  paid  was  more 
than  was  offered  by  a  third  person,  and  that  the  ward  was  de- 
termined to  sell,  does  not  prevent  undue  influence  from  existing  if 
the  consideration  was  grossly  inadequate.3  So  a  son  who  has  in 
fact  been  acting  as  guardian  of  his  parents  is  guilty  of  undue  in- 
fluence if  he  induces  them  to  give  him  a  mortgage  by  making 
excessive  claims  for  amounts  due  from  them  to  him.  In  such  a 
case  the  son  is  bound  to  "deal  fairly  and  frankly  and  to  take  no 
advantage. ' ' 4 

§  451.  Husband  and  wife.  In  most  jurisdictions,  a  transaction 
between  a  husband  and  wife  which  results  in  a  benefit  to  the  hus- 
band, creates  a  presumption  of  undue  influence.1  In  other  juris- 
dictions, however,  it  has  been  said  that  no  presumption  of  undue 
influence  existed  in  such  transaction.2  Such  a  transaction  is,  at 
least,  suspicious.3 

In  order  to  create  this  presumption,  the  transaction  must  be 
intended  to  benefit  the  husband.  A  contract  by  a  wife  to  convey 
to  a  husband,  in  pursuance  of  an  agreement  by  him  to  devise  his 
property  to  her,  so  that  the  survivor  should  have  all  the  property, 
does  not  raise  the  presumption  of  undue  influence.4  The  rule  that 
a  transaction  between  husband  and  wife  resulting  in  a  benefit  to 
the  husband  creates  a  presumption  of  undue  influence  has  been 
put  in  statutory  form,5  and  has  been  so  broadened  by  statute  that 
it  includes  transactions  resulting  in  an  advantage  to  the  wife.1  In 
the  absence  of  statute,  a  transaction  between  husband  and  wife 
which  results  in  a  benefit  to  the  wife  is  not  presumed  to  be  made 
as  a  result  of  undue  influence.7  If  it  is  shown  that  the  wife  exer- 
cises undue  influence  over  her  husband  in  fact,  a  transaction  which 


2  Smith  v.  Boyd,  61  N.  J.  Eq.  175,  47 
Atl.  816;  McRae  v.  Malloy,  93  N.  Car. 
154. 

lEarhart  v.  Holmes,  97  la.  649,  66 
N.  W.  898. 

♦  Bowe  v.  Bowe,  42  Mich.  195,  3  N. 
W.  843. 

IHall  v.  Otterson,  52  N.  J.  Eq.  522, 
28  Atl.  907;  Thompson  v.  Brozo,  92 
Wash.  79,  159  Pac.  105. 

Such  presumption  does  not  arise  as 
to  transactions  looking  towards  a 
separation.  Dondelinger  v.  Dondelinger, 
101  Kan.  179,  165  Pac.  849;  Ballard  v. 
Ballard,  177  Ky.  253,  197  S.  W.  661. 


ISmelser  v.  Meier,  271  Mo.  178,  196 
S.  W.  22;  Willis  v.  Baker,  75  0.  S. 
291,  79  N.  E.  466. 

SKoopman  v.  Mansolf,  51  Mont.  48, 
149  Pac.  491;  Thompson  v.  Brozo,  92 
Wash.  79,  159  Pac.  105. 

•  Jones  v.  Gorham,  90  Ky.  622,  29 
Am.  St.  Rep.  423,  10  L.  R.  A.  223,  14 
S.  W.  599. 

•  White  v.  Warren,  120  Cal.  322,  49 
Pac,  129,  52  Pac.  723. 

•  Jackson  v.  Jackson,  94  Cal.  446,  29 
Pac.  957. 

T  Pritchard  v.  Hutton,  187  Mich.  346, 
153   N.   W.  705;    Anderson   v.  Cercone 
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results  in  a  benefit  to  the  wife  may  be  set  aside.1  A  conveyance  by 
a  husband  who  is  aged,  infirm  and  partially  blind,  to  his  wife 
under  whose  control  he  actually  is,  will  be  set  aside  for  undue 
influence.9 

§  452.  Persons  in  improper  sexual  relations,  A  transaction  be- 
tween persons  in  improper  sexual  relations  whereby  one  gains  a 
financial  advantage  over  the  other,  is  presumed  to  be  due  to  undue 
influence.1  This  presumption,  however,  is  rather  an  inference  of 
fact.2  It  may  be  rebutted  by  showing  that  undue  influence  was  not 
in  fact  exerted.8 

§453.  Principal  and  agent.  A  transaction  between  principal 
and  agent,  if  advantageous  to  the  agent,  will  be  scrutinized 
closely.1  It  is  said.,  however,  that  no  presumption  of  influence 
arises  in  a  case  of  a  transaction  with  one  who  is  the  servant  of  the 
adversary  party  and  who  frequently  transacts  business  for  him.2 
If  the  transaction,  however,  concerns  a  subject-matter  which  is 
outside  of  and  unconnected  with  the  agency,  no  presumption  of 
undue  influence  arises.3  Such  presumption  does  not  arise  as  to 
transactions  which  are  entered  into  after  the  agency  has  ceased.4 
Agency  does  not  exist  for  this  purpose  where  the  real  relation  is 
that  of  debtor  and  creditor,1  as  where  a  son  takes  his  father's 
business  under  a  contract  whereby  he  is  to  make  certain  payments 
to  his  mother.1 


•  Foote  v.  De  Poy,  126  la.  366,  106 
Am.  St.  Rep.  365,  68  L.  R.  A.  302,  102 
N.  W.  112;  Allen  v.  Allen,  79  Vt.  173, 
64  Atl.  1110. 

9  Allen  v.  Allen,  79  Vt.  173,  64  Atl. 
1110. 

1  Piatt  v.  Elias,  186  N.  Y.  374,  116 
Am.  St.  Rep.  568,  11  L.  R.  A.  (N.S.) 
554,  79  N.  E.  1. 

2  Piatt  v.  Elias,  186  N.  Y.  374,  116 
Am.  St.  Rep.  558,  11  L.  R.  A.  (N.S.) 
554,  79  N.  E.  1. 

J  Piatt  v.  Elias,  186  N.  Y.  374,  116 
Am.  St.  Rep.  558,  11  L.  R.  A.  (N.S.) 
554,  79  N.  E.  1. 

1  United  States.  Ralston  v.  Turptn, 
129  U.  S.  663,  32  L.  ed.  747. 

Alabama.  Burke  v.  Taylor,  94  Ala. 
530,  10  So.  129. 

California.  Pacific  Vinegar  &  Pickle 
Works  v.  Smith,  145  Cal.  352,  104  Am. 
St.  Rep.  42,  78  Pac.  550. 


Pennsylvania.  Darlington's  Estate, 
147  Pa.  St.  624,  30  Am.  St.  Rep.  776, 
23  Atl.  1046.  (Note  for  services  for 
exorbitant  amount.) 

Texas.  Scott  v.  Farmers'  &  Mer- 
chants' National  Bank,  97  Tex.  31,  104 
Am.  St.  Rep.  835,  75  S.  W.  7. 

1  Bade  v.  Feay,  63  W.  Va.  166,  61  S. 
E.  348. 

•  Frederick  v.  Hartley,  —  Ala.  — ,  79 
So.  381;  Brown  v.  Deposit  Co.,  87  Md. 
377,  40  Atl.  256;  Cowee  v.  Cornell,  75 
N.  Y.  91,  31  Am.  Rep.  428;  Doheny 
v.  Lacy,  168  N.  Y.  213,  61  N.  E.  256. 

•  Rowe  v.  Freeman,  89  Or.  428,  172 
Pac.  508. 

■Parsons  v.  Parsons,  230  Mass.  514, 
119  N.  E.  1020. 

•  Parsons  v.  Parsons,  230  Mass.  644, 
119  N.  E.  1020. 
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§454*  Attorney  and  client.  A  transaction  between  attorney 
and  client,  resulting  in  a  benefit  to  the  attorney,  creates  a  pre- 
sumption of  undue  influence.1  A  conveyance  by  an  ignorant  and 
uneducated  client  to  her  attorney  passing  realty  received  by  her 
as  alimony  in  the  divorce  suit  in  which  the  attorney  was  employed 
was  set  aside,  it  appearing  that  the  client  did  not  understand  her 
rights  and  that  the  attorney  had  already  received  reasonable  com- 
pensation.2 A  transaction  by  which  the  client  agrees  that  the 
attorney  may  keep  certain  property  in  payment  for  his  legal  serv- 
ices and  that  he  will  be  released  from  his  bond  to  convey  such 
property  to  the  client  upon  payment  of  a  certain  debt  to  secure 
which  such  property  had  been  conveyed  to  such  attorney,  will  be 
set  aside  unless  the  attorney  shows  that  the  transaction  was  fair, 
honest  and  honorable;  and  any  doubt  as  to  its  fairness  must  be 
decided  in  favor  of  the  client.8  If  the  influence  persists,  a  trans- 
action entered  into  after  the  relation  of  attorney  and  client  has 
ended,  will  be  set  aside.4  All  ambiguities  will  be  construed  in 
favor  of  the  client.1 

§455.  Physician  and  patient.  A  transaction  between  physi- 
cian and  patient  resulting  in  benefit  to  the  physician  creates  a  pre- 
sumption of  undue  influence.1  It  will  be  scrutinized  carefully.2 
The  burden  is  upon  the  physician  to  show  that  the  patient  acted 


1  Willin  v.  Burdette,  172  111.  117,  49 
N.  E.  1000;  Cassem  v.  Heustis,  201  111. 
208,  94  Am.  St.  Rep.  160,  66  N.  E.  283; 
Schneider  v.  Schneider,  125  la.  1,  98 
N.  W.  159;  Miller  v.  Thompson,  — 
Okla.  — ,  171  Pac.  850;  Unruh  v. 
Lukens,   166  Pa.  St.  324,  31  Atl.   110. 

1  Willin  v.  Burdette,  172  111.  117,  49 
N.  E.  1000. 

« Cassem  v.  Heustis,  201  111.  208,  94 
Am.  St.  Rep.  160,  66  N.  E.  283. 

«  Milter  v.  Thompson,  —  Okla.  — ,  171 
Pac  850. 

■  Barker  v.  Wiseman,  51  Okla.  645, 
151  Pac.  1047. 

1  England.  Allen  v.  Davis,  4  De  6. 
&  Sm.  133;  Dent  v.  Bennett,  4  Myl. 
&  Cr.  269. 

Illinois.  Thomas  v.  Whitney,  186 
III.  225,  57  N.  E.  808;  Zeigler  v.  Bank, 


245  III.  180,  19  Am.  &  Eng.  Ann.  Cas. 
127,  91  N.  E.  1041  [sub  nomine,  In  re 
McVicker,   28   L.   R.  A.    (N.S.)    1112]. 

Massachusetts.  Woodbury  v.  Wood- 
bury, 141  Mass.  329,  5  N.  E.  275;  But- 
ler v.  Gleason,  214  Mass.  248,  101  N. 
E.  371. 

Pennsylvania.  Unruh  v.  Lukens,  166 
Pa.  St.  324,  31  Atl.  110.  (Influence 
of  physician  combined  with  that  of 
attorney.) 

Utah.  Viallet  v.  Consolidated  Ry.  & 
Power  Co.,  30  Utah  260,  5  L.  R.  A. 
(N.S.)  663,  84  Pac.  496;  Peterson  v. 
Budge,  35  Utah  506,  102  Pac.  211. 

Contra,  Audenreid's  Appeal,  89  Pa. 
St.  114,  33  Am.  Rep.  731. 

2  Butler  v.  Gleason,  214  Mass.  248,  101 
N.  E.  371. 
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voluntarily  or  that  he  acted  upon  independent  advice.'  The  pre- 
sumption is  peculiarly  strong  if  the  patient  is  in  the  physician's 
custody.4  A  contract  by  which  a  physician  agrees  to  furnish  to  a 
patient  all  the  medical  service  which  the  patient  may  require  dur- 
ing the  rest  of  his  life,  the  patient  being  then  about  seventy  years 
of  age,  in  consideration  of  which  the  sum  of  one  hundred  thousand 
dollars  was  to  be  paid  to  the  physician  at  the  patient's  death,  was 
said  to  be  presumptively  unfair ; 8  but  it  is  not  necessary  that  the 
physician  should  show  that  the  patient  had  independent  advice 
before  entering  into  such  contract.1  If  the  patient,  who  has  a  claim 
against  the  physician  for  personal  injuries  sustained  in  a  collision 
upon  the  highway,  enters  into  a  contract  with  such  physician  in 
reliance  upon  his  statement  that  her  physical  condition  was  such 
that  she  would  be  able  to  resume  work  in  a  few  months,  the  bur- 
den of  showing  that  no.  undue  influence  was  exerted  is  upon  the 
physician.7 

Similar  principles  apply  to  transactions  between  nurse  and 
patient  advantageous  to  the  nurse.*  A  transaction  by  which  A, 
who  was  blind,  deaf  and  helpless,  transfers  a  large  part  of  his 
property  to  B,  who  is  nursing  A  and  in  whose  house  A  is  living, 
will  be  presumed  to  be  caused  by  undue  influence.9  It  is  said  that 
no  presumption  of  undue  influence  arises  in  a  transaction  between 
a  person  of  more  than  eighty  years  of  age,  and  another  who  was 
the  nephew  as  well  as  the  nurse  of  such  person.10 

However,  if  influence  is  exerted  by  the  physician  for  the  good 
of  the  patient  and  not  for  his  own  advantage,  the  presumption  of 
undue  influence  does  not  arise.11  Such  presumption  is,  of  course, 
not  conclusive,  and  it  may  be  shown  that  the  transaction  was  fair 
and  honest.12 


3  Zeigler  v.  Bank,  245  111.  180,  19 
Am.  &  Eng.  Ann.  Cas.  127,  91  N.  E. 
1041  [sub  nomine,  In  re  McVicker,  28 
L.  R.  A.  (N.S.)   1112]. 

4  Thomas  v.  Whitney,  186  111.  225,  57 
N.  E.  808. 

•  Zeigler  v.  Bank,  245  111.  180,  19 
Am.  &  Eng.  Ann.  Cas.  127,  91  N.  E. 
1041  [sub  nomine,  In  re  McVicker,  28 
L.  R.  A.   (N.S.)    1112]. 

•  Zeigler  v.  Bank,  245  111.  180,  19 
Am.  &  Eng.  Ann.  Cas.  127,  91  N.  E. 
1041  [sub  nomine,  In  re  McVicker,  28 
L.  R.  A.  (N.S.)  1112]. 


7  Butler  v.  Gleason,  214  Mass.  248, 
101  N.  E.  371. 

•  Dingman  y.  Romine,  141  Mo.  466, 
42  S.  W.  1087. 

BDingman  v.  Romine,  141  Mo.  466, 
42  S.  W.  1087. 

10  Bade  v.  Feay,  63  W.  Va.  166,  61 
S.  E.  348. 

11  Penn  Mutual  Life  Ins.  Co.,  v.  Trust 
Co.,  83  Fed.  891. 

«  Kellogg  v.  Peddicord,  181  111.  22,  54 
N.  E.  623.  (Conveyance  to  the  super- 
intendent of  a  sanitarium  of  which 
grantor  was  an  inmate.) 
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§456.  Religious  advisers.  A  transaction  between  a  religious 
adviser  and  a  member  of  his  parish  or  congregation  advantageous 
to  such  adviser  is  generally  held  to  be  presumptively  due  to  undue 
influence.1  A  transaction  between  a  spiritualistic  medium  and  a 
believer  in  his  powers  resulting  in  benefit  to  the  medium  creates  a 
presumption  of  undue  influence.2  Nbtes  which  are  given  by  one 
who  is  apparently  incompetent,  and  who  gives  such  notes,  by  rea- 
son of  his  belief  in  faith  cure,  to  a  representative  of  such  organiza- 
tion, will  be  held  to  be  invalid.8 

§  457.  Actual  confidence  without  technical  relation.  Trust  and 
confidence  may  in  fact  exist  though  the  parties  occupy  no  techni- 
cal relations  to  each  other.1  One  partner  may,  in  fact,  repose 
actual  trust  and  confidence  in  the  other.2  Between  persons  in  such 
relations,  and  in  transactions  advantageous  to  the  person  occupy- 
ing the  dominant  situation,  undue  influence  will  be  presumed  to 
exist.3  If  A  had  in  fact  become  dependent  upon  B  for  advice  and 
counsel,  a  transaction  by  which  A  leased  oil  lands  to  B,  and  B  re- 
assigned a  part  thereof  to  A  for  a  very  high  price,  will  be  set 
aside.4  If  the  transaction  is  shown  to  be  a  fair  one,  it  is  not  essen- 
tial to  its  validity  that  the  grantor  or  promisor  should  have  taken 
independent  advice  before  entering  upon  the  transaction.1 

§458.  Other  relations.  No  presumption  of  undue  influence 
arises  where  a  relation  of  trust  and  confidence  had  once  existed 
between  the  parties,  but  such  relation  had  been  dissolved  for  a 


1  England.  Huguenin  v.  Baseley,  14 
Ves.  Jr.  273;  White  &  Tudor's  Lead. 
Cas.  (Pt.  2),  597. 

United  States.  Jackson  v.  Ash  ton, 
36  U.  S.    (11   Pet.)   229,  9  L.  ed.  698. 

Michigan.  Finegan  v.  Theisen,  92 
Mich.  173,  52  N.  W.  619. 

New  Jersey.  Corrigan  v.  Pironi,  48 
N.  J.  Eq.  607,  23  Atl.  355. 

New  York.  Marx  v.  McGlynn,  88  N. 
Y.   357. 

2  Connor  v.  Stanley,  72  Cal.  556, 1  Am. 
St.  Rep.  84,  14  Pac.  306. 

•  In  re  Killen's  Estate,  223  Pa.  St. 
201,  72  Atl.  521. 

1  Kentucky.  Ehrmann  v.  Stitzel,  121 
Ky.  751,  123  Am.  St  Rep.  224,  90  S. 
W.  275. 


Mississippi.  Simonton  v.  Bacon,  49 
Miss.  582. 

Oregon.  Rowe  v.  Freeman,  69  Or. 
428,  172  Pac.  508. 

Pennsylvania.  Stepp  v.  Frampton, 
179  Pa.  St.  284,  36  Atl.  177. 

West  Virginia.  Ballouz  v.  Higgins, 
61  W.  Va.  68,  56  S.  E.  184. 

2  Ehrmann  v.  Stitzel,  121  Ky.  751, 
123  Am.  St.  Rep.   224,  90  S.  W.   275. 

SDorsey  v.  Wolcott,  173  111.  539,  50 
N.  E.  1015;  Holland  v.  John,  60  N.  J. 
Eq.  435,  46  Atl.  172;  Rowe  v.  Free- 
man, 89  Or.  428,  172  Pac.  508;  Ballouz 
v.  Higgins,  61  W.  Va.  68,  56  S.  E.  184. 

4  Stepp  v.  Frampton,  179  Pa.  St.  284, 
36  Atl.  177. 

I  Rowe  v.  Freeman,  89  Or.  428,  174 
Pac.  727. 
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considerable  period  of  time.1  A  conveyance  to  a  physician  who 
had  professional  charge  of  the  grantor  two  months  before  the 
transaction  and  four  months  afterward,  but  at  no  time  between, 
does  not  raise  such  presumption.2  The  mere  fact  of  the  relation  of 
master  and  servant,  or  landlord  and  boarder,  does  not  of  itself 
raise  any  presumption  of  undue  influence,  since  confidential  rela- 
tions can  not  be  assumed  to  exist  in  such  cases.3  The  fact  that  the 
parties  to  the  transaction  were  friends,4  or  that  the  grantee  was 
formerly  a  servant  of  the  grantor,8  does  not  raise  any  presumption 
of  undue  influence.  The  fact  that  the  parties  to  a  transaction  are 
brothers-in-law  does  not  of  itself  show  that  they  are  in  confidential 
relations.8 

IV. 
COMBINATIONS  OF  CONSTRAINT. 

§459.  Confidential  relationship  and  weakness  of  mind.    The 

question  of  undue  influence  between  persons  in  confidential  rela- 
tions is  rarely  settled  by  the  bare  presumption  arising  out  of  such 
relations.  Additional  facts  either  strengthen  or  rebut  the  pre- 
sumption of  undue  influence.  If,  in  addition  to  the  confidential 
relationship  between  the  parties,  a  person  who  reposes  trust  and 
confidence  in  the  other  is  afflicted  with  weakness,1  either  physical,2 
or  mental,8  such  fact  greatly  strengthens  the  presumption  of  undue 


1  Banner  v.  Roseer,  96  Va.  238,  31  S. 
E.  67. 

2Tichy  v.  Simecek  (Neb.),  05  N.  W. 
629. 

SDoran  v.  McConlogue,  150  Pa.  St. 
98,  24  Atl.  357. 

4  Frederic  v.  Wilkins,  182  Ala.  343, 
62  So.  518. 

IMasterson  v.  Sheahan  (Mo.),  186  S. 
W.  524. 

•  Bawden  v.  Taylor,  254  111.  464,  98 
N.  E.  941. 

1 1ndiana.  Ashmead  v.  Reynolds,  134 
Ind.  139,  39  Am.  St.  Rep.  238,  33  N. 
E.   763. 

Massachusetts.  Woodbury  v.  Wood- 
bury, 141  Mass.  329,  55  Am.  Rep.  479, 
5  N.  E.  275. 

Michigan.  Jacox  v.  Jacox,  40  Mich. 
473,  29  Am.  Rep.   547. 


Missouri.  Martin  v.  Baker,  135  Mo. 
495,  36  S.  W.  369 ;  Youteey  v.  Holldngs- 
worth   (Mo.),   178  S.  W.   105. 

Vermont.  Norm  and  v.  Normand,  89 
Vt.  77,  94  Atl.  172. 

2  Lewis  v.  McGrath,  191  III.  401,  61 
N.  E.  135;  McDowell  v.  Edwards' 
Adm'r,  156  Ky.  475,  161  S.  W.  534; 
Disch  v.  Timm,  101  Wis.  179,  77  N. 
W.  196. 

3  Illinois.  Dorsey  v.  Wolcott,  173  111. 
539,  50  N.  E.  1015. 

Kentucky.  McDowell  v.  Edwards' 
Adm'r,  156  Ky.  475,  161  S.  W.  534. 

Missouri.  Youtsey  v.  Hollingsworth 
(Mo.),  178  S.  W.  105. 

Pennsylvania.  Gibbons  v.  Gibbons, 
175  Pa.  St.  475,  34  Atl.  846. 

Vermont.  Normand  v.  Normand,  89 
Vt.  77,  94  Atl.  172. 
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influence  arising  out  of  the  confidential  relations  between  the  par- 
ties. Examples  of  cases  in  which  undue  influence  has  been  held  to 
exist  under  this  combination  of  facts  are  given  in  the  note  below.4 
An  assignment  by  a  wife,  who  has  recently  been  released  from  an 
insane  asylum,  of  an  insurance  policy  held  by  her  on  her  husband's 
life,  to  their  child,  at  his  instance  without  understanding  its  effect 
has  been  held  to  be  due  prima  facie  to  undue  -  influence.8  Between 
persons  in  a  confidential  relation,  the  fact  that  the  party  seeking 
relief  was  aged  and  infirm,  and  that  he  was  induced  to  enter  into 
the  transaction  by  a  contract  which  had  not  been  performed,  still 
further  strengthens  the  presumption  of  undue  influence.6  This 
combination  of  facts  does  not  necessarily  establish  the  existence  of 
undue  influence.  Many  cases  exist  in  which  transactions  under 
such  facts  have  been  upheld.7 

§  460.  Confidential  relationship  and  misrepresentation.  In  ad- 
dition to  a  confidential  relationship  between  the  parties,  the  further 
fact  of  a  misstatement,  even  if  not  amounting  to  technical  fraud, 
or  the  additional  fact  of  circumstances  of  oppression,  not  amount- 
ing to  technical  duress,  or  the  combination  of  both  misstatement 


4  Mental  weakness  due  to  morphine 
and  intoxicating  liquor;  conveyance  to 
confidential  adviser.  German,  etc.,  So- 
ciety v.  De  Lashmutt,  83  Fed.  33.  Men- 
tal weakness;  conveyance  by  parent 
to  child.  Smith  v.  Smith.  90  Mich. 
97,  51  N.  W.  361.  Conveyance  by  child 
to  parent.  Lovett  v.  Taylor,  54  N.  J. 
Eq.  311,  34  Atl.  896.  Conveyance  to 
one  in  whose  custody  grantor  was. 
Dorsey  v.  Wolcott,  173  111.  539,  50  N. 
£.  1015.  Weakness  due  to  sickness 
and  approaching  death;  conveyance  by 
wife  to  husband.  Lewis  v.  McGrath, 
191  111.  401,  61  N.  E.  135.  Conveyance 
by  husband  to  wife.  Disch  v.  Timm, 
101  Wis.  179,  77  N.  W.  196.  Weakness 
of  body  and  mind  due  to  old  age;  note 
and  mortgage  given  to  daughter.  Spar- 
gue  v.  Hall,  62  la.  498,  17  N.  W.  743. 
Conceyance  at  request  of  physician. 
Elose  v.  Hillenbrand,  88  Cal.  473,  26 
Pac.  352. 

•  Gibbons  v.  Gibbons,  175  Pa.  St.  475, 
34  Atl.  846. 


•  Contract  to  renew  a  note,  deposit 
money  to  grantor's  credit,  and  pay  for 
certain  personalty  made  by  son-in-law 
of  grantor.  Stuyvesant  v.  Wilcox,  92 
Mich.  228,  52  N.  W.  617.  Contract  to 
pay  debts  and  reconvey,  made  by 
brother  of  grantor.  Tomlinson  v.  Tom- 
linson,  103  la.  740,  72  N.  W.  664.  Con- 
tract to  give  bond  for  support  made 
by  brother-in-law,  the  bond  having  no 
sureties.  James  v.  Groff,  157  Mo.  402, 
57  S.  W.  1081. 

7. Weakness  of  mind  due  to  old  age; 
conveyance  by  parent  to  child.  Wheat- 
ley  v.  Wheatley,  102  la.  737,  70  N.  W. 
689;  Mallow  v.  Walker,  115  la.  238, 
91  Am.  St.  Rep.  158,  88  N.  W.  452; 
Likins  v.  Likins,  122  Mo.  279r  27  S.  W. 
531.  Weakness  of  mind  due  to  sick- 
ness; conveyance  by  parent  to  child. 
Orr.  v.  Pennington,  93  Va.  268,  24  S. 
E.  928.  Weakness  of  mind;  convey- 
ance by  nephew  to  uncle  as  trustee. 
Neal  v.  Black,  177  Pa.  St.  83,  34  L.  R. 
A.  707,  35  Atl.  561. 
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and  oppression,  tend  greatly  to  strengthen  the  presumption  of 
undue  influence.1  A  conveyance  by  a  weak,  timid  woman,  who 
does  not  understand  the  legal  effect  of  her  deed,  to  her  sister,2  or 
to  her  children ; 3  a  conveyance  by  a  patient  to  a  physician  induced 
by  actual  misrepresentations ; 4  a  conveyance  by  a  woman  who  does 
not  understand  the  effect  of  her  deed,  to  keep  her  husband,  from 
whom  she  separated,  away  from  her  home,  made  to  her  brother, 
who  is  her  confidential  adviser;8  a  conveyance  to  a  parent  made 
by  a  young  woman  about  to  be  married,  on  her  father's  represen- 
tation that  her  future  husband  was  actuated  by  mercenary  motives 
and  that  this  would  be  an  excellent  test  of  his  affection,  the  effect 
of  the  deed  not  being  explained  to  her ;  *  a  conveyance  by  a 
daughter  to  her  mother,  under  whose  influence  she  was,  made  gra- 
tuitously in  order  to  obtain  the  mother's  consent  to  the  daughter's 
marriage  to  a  man  with  whom  the  daughter  had  been  criminally 
intimate,  the  conveyance  being  made  by  reason  of  her  mother's 
representation  that  the  daughter  had  only  a  fourth  interest  in  her 
grandfather's  estate,  whereas  she  had  a  half  interest,  and  also  by 
her  mother's  representation  that  if  she  did  not  convey  it,  it  would 
be  taken  for  her  husband's  debts;7  and  a  conveyance  made  by 
niece  to  her  uncle  of  her  interest  in  her  grandfather's  estate  for 
half  its  value,  she  knowing  nothing  of  its  value  and  her  uncle  being 
advised  of  all  the  facts,8  have  each  been  set  aside  on  the  ground  of 
undue  influence. 


§461.  Confidential  relationship  and  non-disclosure.  In  addi- 
tion to  the  foregoing  facts,  the  further  fact  that  the  party  holding 
the  dominating  position  in  the  confidential  relation  has  failed  to 
make  disclosure  of  the  material  facts,  still  further  strengthens  the 
presumption  of  undue  influence.1    The  same  result  follows  if  mate- 


IWeeke  v.  Wortmann,  84  Neb.  217, 
120  N.  W.  933;  Loosing  v.  Loosing,  85 
Neb.  66,  25  L.  R.  A.  (N.S.)  920,  122 
N.  W.  707 ;  Viallet  v.  Consolidated  Ry. 
&  Power  Co.,  30  Utah  260,  5  L.  R.  A. 
(N.S.)  663,  84  Pac.  496. 

*Watkins  v.  Brant,  46  Wis.  419,  1 
N.  W.  82. 

3  Loosing  v.  Loosing,  85  Neb.  66,  25 
L.  R.  A.  (N.S.)  920,  122  N.  W.  707. 

4  Viallet  v.  Consolidated  Ry.  &  Power 
Co.,  30  Utah  260,  5  L.  R.  A.  (N.S.)  663, 
84   Pac.   496. 


•  Smith  v.  Cuddy,  96  Mich.  562,  56 
N.  W.  89. 

•  Whitridge  v.  Whitridge,  76  Md.  54, 
24  Atl.  645. 

7Sayles  v.  Christie,  187  III.  420,  58 
N.  E.  480. 

•  Tribou  v.  Tribou,  96  Me.  305,  52  Atl. 
795.    . 

1  Conveyance  by  beneficiary  under  a 
will  to  executor  who  conceals  facts 
learned  by  him  in  that  capacity.  Rich- 
ards v.  Pitts,  124  Mo.  602,  28  S.  W.  88. 
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rial  facts  are  misstated,  even  if  not  in  such  form  as  to  amount  to 
technical  fraud.2 

§462.  Weakness  of  mind.  One  who  is  weak  mentally  and 
physically  may  be  more  subject  to  undue  influence  than  one  who 
is  strong  and  well.1  If  the  party  seeking  relief  is  weak  mentally, 
the  transaction  of  which  he  complains  will  be  scrutinized  carefully, 
and  if  any  ground  for  believing  that  undue  influence  has  been  ac- 
quired over  him  exists,  the  transaction  will  be  set  aside.2  The  fact 
of  mental  distress,3  or  of  solicitation,  even  of  a  person  of  weak  in- 
tellect,4 do  not  of  themselves  establish  undue  influence.  The  mere 
fact,  moreover,  that  a  party  to  the  transaction  is  weak  mentally, 
but  not  so  weak  as  to  amount  to  a  legal  incapacity  to  make  con- 
tracts or  conveyances,  is  not  of  itself  sufficient  to  justify  the 
court  in  setting  aside  the  contract  or  conveyance  in  the  absence  of 
further  evidence.1  Weakness  of  mind  may,  however,  when  com- 
bined with  inadequacy  of  consideration,  be  sufficient  to  show  that 


2  Misstatement  as  to  effect  of  convey- 
ance. Kyle  v.  Perdue,  95  Ala.  579,  10 
So.  103.  Misstatement  by  grantee  (a 
grandson  of  grantor)  who  has  agreed 
to  support  grantor,  of  his  financial  abil- 
ity. Rexford  v.  Schofield,  101  Mich. 
480,  59  N.  W.  837. 

See  §§  407  et  seq. 

1  Rogers  v.  Rogers,  6  Pen.  (Del.)  267, 
06  Atl.  374. 

2  Arizona.  Smith  v.  Mosbarger,  18 
Ariz.  19,  156  Pac.  79. 

Georgia.  Hartley  v.  Marietta  Nurs- 
ery Co.,  138  Ga.  736,  76  S.  E.  39. 

Indiana.  Yount  v.  Yount,  144  Ind. 
133,  43  N.  E.  136. 

Kentucky.  Herzog  v.  Gipson,  170 
Ky.  325,  185  S.  W.  1119. 

Mississippi.  Wherry  v.  Latimer,  103 
Miss.  524,  60  So.  563  [suggestion  of 
error  overruled,  Wherry  v.  Latimer, 
103  Miss.  524,  60  So.  642].      . 

Nebraska.  Bennett  v.  Bennett,  65 
Neb.  432,  91  N.  W.  400,  96  N.  W. 
994;  Miller  v.  W.  C.  Wentz  Co.,  99  Neb. 
286,  156  N.  W.  634. 

North  Carolina.  Hodges  v.  Wilson, 
165  N.  Car.  323,  81  S.  E.  340. 


South  Carolina.  Du  Bose  v.  Kell,  90 
S.  Car.  196,  71  S.  E.  371. 

Wisconsin.  Boardman  v.  Lorentzen, 
155  Wis.  566,  52  L.  R.  A.  (N.S.)  476, 
145  N.  W.  750. 

3  Wilson  v.  Brown  (Tenn.  Ch.  App.), 
35  S.  W.  1098. 

4  Rogers  v.  Higgins,  57  111.  244. 

•  United  States.  Sawyer  v.  White, 
122  Fed.  223. 

Alabama.  Frederick  v.  Hartley,  — 
Ala.  — ,  79  So.  381. 

Illinois.  Perry  v.  Pearson,  135  HI. 
218,  25  N.  E.  636. 

Kentucky.  Duncan  v.  Mason  (Ky.), 
20  S.  W.  352;  Cojyer  v.  Hyden,  94  Ky. 
180,  21   S.  W.  808. 

Michigan.  Arnold  v.  Whitcomb,  83 
Mich.  19,  46  N.  W.  1029;  Davis  v. 
Phillips,  85  Mich.  198,  48  N.  W.  513; 
Stewart  v.  Curtis,  85  Mich.  496,  48 
N.  W.  872. 

Nebraska.  Tichy  v.  Simecek  (Neb.), 
95  N.  W.  629. 

Pennsylvania.  King  v.  Humphreys, 
138  Pa.  St.  310,  22  Atl.  19. 

Utah.  Stringfellow  v.  Hanson,  25 
Utah  480,  71  Pac.  1052. 

See  §  1626. 
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the  influence  exercised  over  the  party  was  undue.  A  compromise 
which  is  made  with  one  who  is  inexperienced,  weak  in  body  or 
mind,  or  without  independent  counsel  and  advice,  and  for  such 
reasons  not  in  a  condition  to  deal  upon  equal  terms  with  the  ad- 
versary party,  is  scrutinized  very  carefully  by  the  courts,  and  if 
obtained  unfairly  will  be  set  aside.1  A  presumption  of  fraud  arises 
from  dealing  with  a  person  who  is  so  intoxicated  that  his  condi- 
tion is  manifest.7  The  transaction  of  an  intoxicated  person  is 
treated  as  voidable  at  law  on  the  ground  of  his  lack  of  capacity; 
but  in  equity  his  transactions  are  set  aside  on  the  ground  of  fraud.9 

§  463.  Weakness  of  mind  and  misrepresentation.  Weakness  of 
mind,  together  with  misstatement,  even  if  not  amounting  to  tech- 
nical fraud,1  such  as  a  representation  by  a  third  person  acting  in 
collusion  with  the  grantee  that  her  brother  would  buy  the  property 
taken  in  exchange  at  a  great  advance;2  or  a  false  statement  that 
a  life  estate  was  reserved  to  grantor's  wife  in  the  deed; 8  or  a  false 
statement  of  the  value  of  property;4  or  circumstances  of  oppres- 
sion, even  if  not  amounting  to  technical  duress,8  as  where  a  help- 
less and  bed-ridden  grantor  is  threatened  by  grantee  with  deser- 
tion ; 8  or  the  combination  of  misrepresentation  and  circumstances 
of  oppression,7  may  be  sufficient  to  establish  the  fact  of  undue 
influence. 

§  464.  Misrepresentation  of  law  and  actual  influence.  A  mis- 
representation of  law  is  not  ordinarily  treated  as  technical  fraud.1 


6  Kelly  v.  Chicago,  R.  I.  &  P.  Ry.  Co., 
138  la.  273,  114  N.  W.  536. 

7  Sprinkle  v.  Wellborn,  140  N.  Car. 
163,  52  S.  E.  666;  Burch  v.  Scott,  168 
N.  Car.  602,  84  S.  E.  1035. 

•  Burch  v.  Scott,  168  N.  Car.  602,  84 
S.  E.  1035. 

1 1ndiana.  Ashmead  v.  Reynolds,  134 
Ind.  139,  39  Am.  St.  Rep.  238,  33  N.  E. 
763. 

Iowa.  Clough  v.  Adams,  71  la.  17, 
32  N.  W.  10. 

Nebraska.  Bennett  v.  Bennett,  65 
Neb.  432,  91  N.  W.  409,  96  N.  W.  994. 

New  Jersey.  Mott  v.  Molt,  49  N.  J. 
Eq.  192,  22  Atl.  997. 

Utah.  Church  of  J.  C.  L.  D.  S.  v. 
Watson,  25  Utah  45,  69  Pac.  531. 

Wisconsin.  Horton  v.  Lee,  106  Wis. 
439,  82  N.  W.  360. 


2  Horton  v.  Lee,  106  Wis.  439,  82  N. 
W.  360. 

3  Church  of  J.  C.  L.  D.  S.  v.  Watson, 
25  Utah  45,  69  Pac.  531.  (Even  if  the 
grantee  gives  to  such  wife  a  lease  for 
years  at  one  dollar  a  year.) 

4  Menz  v.  Beebe,  102  Wis.  342,  77  N. 
W.  913  [modified  on  rehearing,  102  Wis. 
350,  78  N.  W.  601]. 

•  Worthington  v.  Major,  94  Mich. 
325,  54  N.  W.  303;  Kroenung  v.  Goehri, 
112  Mo.  641,  20  S.  W.  661;  Konrad  v. 
Zimmermann,  79  Wis.  306,  48  N.  W.  368. 

•  Kroenung  v.  Goehri,  112  Mo.  641, 
20  S.  W.  661. 

7  Hick    v.   Thomas,   90  Cal.   289,  27 
Pac.  208,  376. 
1  See  ch.  XI. 
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However,  a  misrepresentation  of  law  may  be  so  combined  with  the 
exercise  of  influence  over  the  party  seeking  relief,  as  to  establish 
the  fact  of  undue  influence.2  Thus  a  misrepresentation  of  law,  even 
if  innocent,  as  that  a  lease  for  life  to  take  effect  in  the  future,  is 
void,  the  lessee  being  thus  induced  to  compromise  for  a  sum  far 
less  than  her  interest  in  her  father's  estate;3  or  that  a  wife  could 
not  collect  insurance  in  her  favor  on  her  husband's  life  unless  she 
gave  her  note  for  his  debt,4  may  in  connection  with  facts  of  undue 
influence  make  the  transaction  voidable. 


§465.  Inadequacy  of  consideration.  What  amounts  to  inade- 
quacy of  consideration,  and  what  is  the  effect  of  inadequacy  of 
consideration,  when  it  is  found  to  exist,  are  questions  which  are 
discussed  in  connection  with  the  topic  of  consideration.1  In  this 
connection  it  may  be  noted  that  mere  inadequacy  does  not  of  itself 
make  a  contract  unenforceable  at  law,  nor  is  it  ground  for  rescis- 
sion or  cancellation  in  equity.  It  may,  however,  be  so  gross  as  to 
show  imposition;  and  thus  to  make  the  contract  unenforceable  at 
law,  as  being  unconscionable,  or  to  induce  equity  to  grant  rescis- 
sion on  the  theory  that  the  inadequacy  is  so  extreme  as  to  show 
fraud  or  mistake.  Between  these  two  extremes  of  inadequacy  is 
the  inadequacy  which  may,  in  some  of  its  more  exaggerated  forms, 
induce  equity  to  refuse  specific  performance.2 

§  466.  Inadequacy  of  consideration  in  combination  with  other 
facts.  Inadequacy  of  consideration  is  therefore,  except  in  its  most 
extreme  forms,  merely  a  circumstance  among  others  to  be  used  in 
determining  whether  fraud  or  undue  influence  exists.1  Among  the 
facts  which  in  combination  with  inadequacy  of  consideration  estab- 
lish fraud  or  undue  influence  are  confidential  relations  between  the 
parties,  weakness  of  mind  of  the  party  receiving  the  inadequate 


2  Pickering  v.  Pickering,  2  Bea.  31; 
Wheeler  v.  Smith,  50  U.  S.  (9  How.) 
55,  13  L.  ed.  44;  Jordan  v.  Stevens,  51 
Me.  78,  81  Am.  Dec.  556;  Sykes  v. 
Moore,   115  Miss.  508,  76  So.  538. 

'Jordan  v.  Stevens,  51  Me.  78,  81 
Am.  Dec.  556. 

4  Sykes  v.  Moore,  115  Miss.  508,  76 
So.  538. 

1  See  §§  635  et  seq. 

2  See  ch.  LXXXIX. 


1  Lewis  v.  Arhuckle,  85  la.  335,  16 
L.  R.  A.  677,  52  N.  W.  237;  Pusic  v. 
Salak,  —  Pa.  St.  — ,  104  Atl.  751; 
Causey  v.  Seaboard  A.  L.  R.  Co.,  166 
N.  Car.  5,  L.  R.  A.  1915E,  1185,  81  S. 
E.  017;  McPhaul  v.  Walters,  167  N. 
Car.  182,  83  S.  E.-  321 ;  Mann  v.  Rus- 
sey,  101  Tenn.  596,  49  S.  W.  835; 
Tal-bott  v.  Manard,  106  Tenn.  60,  59 
S.  W.  340;  Stephens  v.  Ozbourne,  107 
Tenn.  572,  89  Am.  St.  Rep.  957,  64  S. 
W.  902. 
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consideration,  misstatement,  non-disclosure,  mistake  of  fact  or  law, 
and  circumstances  of  oppression  and  concealment.  The  effect  of 
combinations  of  these  facts  will  accordingly  next  be  considered. 

§467.  Confidential  relationship  and  inadequacy  of  considera- 
tion. In  transactions  between  persons  in  confidential  relations, 
where  an  advantage  is  taken  by  the  person  holding  the  dominating 
situation,  the  fact  of  inadequacy  of  consideration,  even  in  the  ab- 
sence of  a  weakness  of  mind,  greatly  strengthens  the  presumption 
of  undue  influence.1  Thus  a  conveyance  by  a  child  to  a  parent ; 2 
a  contract  by  a  ward  to  convey  to  the  guardian,  made  soon  after 
the  relationship  has  expired ; 3  a  conveyance  by  a  niece  to  an  uncle 
in  whom  she  has  great  confidence,4  especially  if  he  has  been  her 
guardian ; s  a  conveyance  by  a  wife  to  her  husband ; 8  a  conveyance 
to  a  spiritual  adviser;7  a  conveyance  in  trust  to  a  physician  and 
attorney  on  their  advice;*  or  a  release  by  a  devisee  to  an  execu- 
tor,9 have  all  been  avoided  if  on  inadequate  consideration.  So  a 
surrender  by  a  legatee  to  an  executor  of  legal  rights  made  under  a 
mistake  as  to  their  nature  and  for  an  inadequate  consideration, 
will  be  avoided.10  Like  principles  apply  where  trust  and  confidence 
or  actual  influence  exists,  though  without  technical  relations.11  Thus 
a  mortgage,12  or  conveyance,13  by  a  parent  to  a  child,  or  by  a  step- 
mother to  her  step-son ; u  a  note  given  by  an  uncle  to  his  nephew 
who  had  full  management  of  his  business ; 1§  a  sale  of  a  legacy  to  a 
legatee's  confidential  adviser; 1s  or  a  conveyance  to  a  sister  who  has 


1  Oliphant  v.  Liversidge,  142  111.  160, 
30  N.  E.  334;  Holland  v.  John,  60  N. 
J.  Eq.  435,  46  Atl.  172;  Moriarty  v. 
Kelly,  —  N.  J.  — ,  102  Atl.  443;  Stepp 
v.  Frampton,  179  Pa.  St.  284,  36  Atl. 
177;  Doyle  v.  Welch,  100  Wis.  24,  75 
N.  W.  400. 

2  Muzzy  v.  Tompkin8on,  2  Wash.  616, 
27  Pac.  456,  28  Pac.  652. 

3Tucke  v.  Buchholz,  43  la.  415. 

4Tribou  v.  Tribou,  96  Me.  305,  52 
Atl.  795. 

BEarhart  v.  Holmes,  97  la.  649,  66 
N.  W.  898. 

8  White  v.  Warren,  120  Cal.  322,  49 
Pac.  129,  52  Pac  723. 

7Huguenin  v.  Baseley,  14  Ves.  Jr. 
273;    White    and    Tudor's    Lead.    Cas. 


(Pt.  2),  597;  Corrigan  v.  Pironi,  48  N. 
J.  Eq.  607,  23  Atl.  355. 

•  Unruh  v.  Lukens,  166  Pa.  St.  324, 
31  Atl.  110. 

•  Wheelen's   Appeal,   70  Pa.  St.  410, 
lOCowen  v.  Adams,  78  Fed.  536,  24 

V/.      l_-.      A.      M.VO. 

11  Armstrong  v  Logan,  115  Mo.  465, 
22  S.  W.  384. 

12  Bowe  v.  Bowe,  42  Mich.  195,  3  N. 
W.  843. 

13Lanfair  v.  Thompson,  112  Ga.  487, 
37  S.  E.  717. 

14 Lamb  v.  Lamb  (N.  J.  Eq.),  23  Atl. 
1009. 

« Darlington's  Estate,  147  Pa.  St. 
624,  30  Am.  St.  Rep.  776,  23  Atl.  1046. 

16McCormick  v.  Mai  in,  6  Blackf. 
(Ind.)  500. 
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great  influence  over  the  grantor,17  have  all  been  set  aside  when 
upon  inadequate  consideration. 

The  surrounding  circumstances  may  show  that  the  contract  is 
fair  and  reasonable,  even  if  the  consideration  is  inadequate.11  The 
relation  between  parent  and  child  is  such  that  a  conveyance  by  a 
parent  to  a  child  on  inadequate  consideration,  or  without  any  con- 
sideration,19 is  not  on  that  ground  alone  regarded  as  caused  by 
undue  influence  or  constructive  fraud. 

*  §468.  Inadequacy  of  consideration  and  circumstances  of  op- 
pression. Inadequacy  of  consideration  may  be  found  in  connection 
with  circumstances  of  oppression  which  do  not  amount  to  techni- 
cal duress;  and  the  combination  may  justify  a  finding  of  undue 
influence.1  Thus  a  transaction  entered  into  under  great  mental 
distress,  caused  by  domestic  calamity,2  or  by  threats  made  by  a 
husband  to  his  wife  to  take  away  her  children  so  that  she  should 
never  see  them  again,3  or  by  fear  of  a  contest  of  her  husband's 
will  by  his  heirs,  which  could  not  affect  the  property  in  question,4 
will  be  relieved  against  in  equity.  The  propriety  of  relief  is  espe- 
cially clear  if  under  great  mental  distress  due  to  the  death  of  her 
husband,  the  person  seeking  relief  is  induced  by  threats  of  violence 
to  relinquish  a  legacy  given  her  by  her  husband's  will  for  an  in- 
adequate and  nominal  consideration.5  So  a  transaction  entered 
into  for  an  inadequate  consideration,  by  taking  advantage  of  the 

financial  necessities  of  the  party  seeking  relief,  will  be  relieved 

• 

against  in  equity.8  "When  a  person  is  encumbered  with  debts  and 
that  fact  is  known  to  a  person  with  whom  he  contracts,  who  avails 


"Odell  v.  Moss,  130  Cal.  352,  62 
Pac.  555;  Watkins  v.  Brant,  46  Wis. 
419,  1  N.  W.  82. 

« Valbert  v.  Valbert,  282  111.  415,  118 
N.  E.  738;  Drafahl  v.  Security  Sav- 
ings Bank,  132  la.  563,  107  N.  W.  179. 

liSoberanes  v.  Soberanes,  97  Cal. 
140,  31  Pac.  910;  Hester  v.  Sample,  95 
la.  86,  63  N.  W.  463.  See  also  Val- 
bert v.  Valbert,  282  111.  415,  118  N. 
E.  738. 

1  McLean  v.  Assurance  Society,  100 
Ind.  127,  50  Am.  Rep.  779;  Bruguier 
v.  Pepin,  106  la.  432,  76  N.  W.  808; 
Musick  ▼.  Fisher,  96  Ky.  15,  27  S. 
W.  812;   Wolford  v.  Steele   (Ky.),  84 


S.  W.  327;  Hough  v.  Hunt,  2  Ohio  495, 
15  Am.  Dec.  569. 

2  McLean  v.  Assurance  Society,  100 
Ind.  127,  50  Am.  Rep.  779;  Musick  v. 
Fisher,  96  Ky.  15,  27  S.  W.  812. 

3  Kellogg  v.  Kellogg,  21  Colo.  181,  40 
Pac.  358. 

4  Bruguier  v.  Pepin,  106  la.  432,  76 
N.  W.  808. 

■  Stewart  v.  Stewart,  30  Ky.  (7  J. 
J.  Mar.)    183,  23  Am.  Dee.  396. 

SMacpherson  v.  McLean,  34  N.  B. 
361 ;  Ritchie  v.  McMullen,  79  Fed.  522, 
25  C.  C.  A.  500;  Cobb  v.  Day,  106  Mo. 
278,  17  S.  W.  323;  Hough  v.  Hunt,  2 
Ohio  495,  15  Am.  Dec.  569. 
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himself  of  it  to  exact  an  unconscionable  bargain,  equity  will  relieve 
upon  account  of  the  advantage  and  hardship."1  Thus  a  pledgor 
agreed  to  pay  par  for  certain  bonds  worth  thirty  cents  on  the  dol- 
lar, in  order  to  induce  the  pledgee  to  allow  him  to  redeem  certain 
stocks  and  bonds  which  were  undoubtedly  his,  but  which  the 
pledgee  refused  to  allow  him  to  redeem  on  other  terms.  The 
pledgor  was  in  such  straightened  circumstances  that  a  delay  for 
purposes  of  litigation  would  have  caused  his  financial  ruin.  The 
contract  was  set  aside  in  equity.8  So  a  quitclaim  deed  executed 
because  the  title  deeds  were  withheld  by  the  adversary  party,  who 
threatened  to  drive  the  grantors  in  the  quitclaim  deed  from  home, 
sue  them,  and  ruin  them  financially,  has  been  canceled  in  equity.* 
A  was  in  urgent  need  of  money  to  take  up  an  overdue  mortgage 
debt.  B  agreed  to  lend  him  the  necessary  amount,  two  thousand, 
five  hundred  dollars,  and  also  to  lend  him  seven  thousand,  five 
hundred  dollars  more  on  good  security;  in  consideration  of  which 
A  agreed  to  repay  the  loans  with  interest,  and  further  agreed  to 
buy  for  twenty  dollars  an  acre,  five. hundred  ninety-three  acres  of 
land  worth  ten  dollars  an  acre.  The  court  rescinded  the  contract 
of  sale  and  decreed  that  the  mortgage  should  stand  as  security  for 
the  money  loaned  with  interest.10  A  sale  of  property,  a  mortgage 
on  which  is  about  to  be  foreclosed,  for  considerably  less  than  its 
value,  but  for  all  that  can  be  obtained  for  it  in  open  market,  has 
been  upheld.11  Thus  a  contract  by  a  legatee  releasing  rights  given 
by  will,  entered  into  by  reason  of  threats  made  by  her  brother  and 
sister  to  contest  the  will  and  exhaust  the  estate,  will  not  be  en- 
forced, specifically  where  the  legatee  was  an  ignorant  woman  and 
acted  without  any  legal  advice  as  to  her  rights.12  Relief  will  be 
given  against  a  sale  of  a  right  of  way  caused  by  the  threat  of  an 
agent  of  a  railway  company  to  institute  proceedings  in  eminent 
domain  if  such  right  of  way  was  not  sold  on  his  terms,  such  agent 
having  in  fact  no  authority  to  institute  such  proceedings ; 18  or  a 
sale  of  land  for  an  inadequately  small  consideration,  together  with 

7 Hough  v.  Hunt,  2  Ohio  495,  15  Am.  N.   W.   724.      (Sale   for   two-thirds   of 

Dec.  569.  its    value.)      Doxtater    v.    Connell,    93 

•  Ritchie   v.  McMullen,  79  Fed.   522,  Wis.  113,  66  N*.  W.  1135. 
25  C.  C.  A.  50.                                     '  HFIummerfelt  v.  Flummerfelt,  51  N. 

»  Rothenbarger  v.  Rothenbarger,  111  J.  Eq.  432,  26  Atl.  857. 
Mo.  1,  19  S.  W.  932.  13  Grand  Rapids,  G.  H.  &  M.  Ry.  Co. 

10  Hough  v.  Hunt,  2  Ohio  495,  15  Am.  v.  Stevens,   143  Mich.  646,  107  N.  W. 
Dec.  569.  436.. 

11  Harrison  v.  Otley,  101  la.  652,  70 
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vendee's  representation  that  the  deed  under  which  he  claims,  which 
is  really  of  no  legal  effect,  gives  him  a  paramount  right  to  the 
property.14 

§  469.  Inadequacy  of  consideration  and  unfair  dealing.  In- 
adequacy of  consideration,  together  with  circumstances  of  unfair 
dealing  not  amounting  to  technical  fraud,  may  establish  undue  in- 
fluence.1 A  deed  executed  by  an  aged  and  illiterate  couple  who 
were  controlled  by  their  daughter  and  her  husband,  for  a  grossly 
inadequate  consideration  in  favor  of  such  daughter,  was  set  aside.2 
A  conveyance  by  a  vendee  who  was  old  and  weak  mentally,  and 
ignorant,  for  a  small  fraction  of  the  value  of  the  property,  to  a 
real  estate  dealer  who  was  familiar  with  values,  will  be  set  aside.8 
Inadequacy  of  consideration  and  a  gross  exaggeration  of  the  value 
of  certain  realty  made  to  one  who  was  ignorant  of  the  value  of 
land  in  that  locality,  will  cause  equity  to  deny  specific  perform- 
ance.4 Gross  inadequacy  of  consideration  for  a  release  of  a  claim 
for  personal  injuries  made  by  one  who  is  at  that  time  suffering 
from  the  injury,  who  is  ignorant  and  given  no  opportunity  to 
secure  independent  advice,  and  who  is  induced  to  make  such  re- 
lease by  vague  promises  of  permanent  employment,  the  release  con- 
taining only  a  contract  to  employ  him  for  such  time  as  might  be 
satisfactory  to  the  adversary  party,  are  grounds  for  setting  aside 
a  release  at  laiv.8  If  a  conveyance  is  obtained  from  one  who  is 
intoxicated,  and  the  consideration  therefor  is  grossly  inadequate, 
equity  will  set  such  conveyance  aside.8  A  sale  by  one  who  was 
under  the  influence  of  liquor,  of  property  worth  twenty  per  cent, 
more  than  the  contract  price,  on  deferred  payments  without  ade- 
quate provision  for  insurance,  is  voidable.7  A  release  which  is  exe- 
cuted by  one  who  is  in  a  weak  condition  physically  and  mentally, 
for  an  inadequate  consideration,  and  without  the  opportunity  of 
independent  advice,  is  said  to  be  invalid  for  fraud.8 


HBridgewater   v.  Byasse    (Ky.),  93 
S.  W.  35. 

IKirby  v.  Arnold,  191  Ala.  263.  68 
So.  17;  Swan  v.  Talbot,  152  Cal.  142, 
17  L.  R.  A.  (N.S.)  1066,  94  Pac.  238; 
Zink  v.  Marcue,  84  la.  305,  50  N.  W. 
984;  Krause  v.  Stevens,  —  Neb.  — ,  172 
N  W.  245;  Worth  v.  Watts,  76  N.  J.. 
Eq.  299,  74  Atl.  434. 

IBrummond  v.  Krause,  8  N.  D.  573, 
80  N.  W.  686. 


SWolford  v.  Steele  (Ky.),  84  S.  W. 
327. 

4  Wagner  v.  Allen,  — -  la.  — ,  169  N. 
W.  143. 

» Kansas  City,  M.  &  B.  By.  Co.  v. 
Chiles,   86   Miss.    361,    38   So.   498. 

•  Swan  v.  Talbot,  152  Cal.  142,  17  L. 
R.  A.    (N.S.)    1066,  94  Pac.   238. 

7  Moetzel  v.  Koch,  122  la.  196,  97  N. 
W.  1079. 

•  United  States.    Union  Pac  Ry.  Co. 
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§  470.  Inadequacy  of  consideration  and  weakness  of  mind.  In- 
adequacy of  consideration  may  be  found  in  connection  with  weak- 
ness of  mind  and  the  combination  of  facts  may  be  such  as  to 
sustain  a  finding  of  undue  influence,1  even  though  he  is  not  abso- 
lutely lacking  in  capacity  to  make  a  contract.  A  conveyance  by  a 
woman  of  between  sixty  and  seventy,  in  very  poor  health,  of 
doubtful  mental  capacity,  made  a  few  weeks  before  her  death,  of 
property  worth  from  six  to  eight  thousand  dollars,  in  consideration 
of  a  payment  of  two  hundred  and  fifty  dollars  in  cash,  and  an  annu- 
ity of  five  hundred  dollars  for  life,  together  with  doctor's  bills,  was 
set  aside.2  A  release  by  one  who  was  of  inferior  mentality,  by 
which  he  accepted  two  hundred  dollars  for  eighteen  years'  work, 
may  be  set  aside,  especially  if  the  evidence  sEbws  that  he  did  not 
understand  that  such  payment  was  in  full.3  A  conveyance  by  an 
aged  man  of  weak  mind  for  the  purpose  of  securing  a  loan  will  be 
held  to  be  a  mortgage.4  A  conveyance  of  property  worth  one 
thousand  dollars  by  a  grantor  who  is  mentally  weak,  in  considera- 
tion of  a  payment  of  seventy-five  dollars,  will  be  set  aside.1 

§471.  Confidential  relationship,  weakness  of  mind  and  inade* 
quacy  of  consideration.  If,  in  addition  to  confidential  relations  and 
weakness  of  mind  on  the  part  of  the  party  reposing  trust  and  con- 


v.  Harris,  15S  U.  S.  326,  331,  39  L.  ed. 
1003. 

Alabama.  Louisville  &  N.  R.  Co.  v. 
Huffstutler,   162  Ala.   619,  50  So.    146. 

Iowa.  Kelly  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.,   138  la.  273,   114  N.  W.  536. 

Michigan.  Stone  v.  Chicago,  etc., 
Ry.,  66  Mich.  76,  33  N.  W.  24. 

New  York.    Dixon  v.  Brooklyn  City 

6  N.  R.,  100  N.  Y.  170,  3  N.  E.  65. 
Wisconsin.     Lusted  v.  Chicago,  etc., 

Ry.,  71  Wis.  391,  36  N.  W.  857. 
1  England.     Turner  v.  Collins,  L.  R. 

7  Ch.  App.  329;  Candy  v.  McCaulay, 
L.  R.  31,  Ch.  Div.  1. 

United  States.  Allore  v.  Jewell,  94 
U.  S.  506,  24  L.  ed.  260;  Crobb  v. 
Watts,  249  Fed.  357. 

Georgia.  McKinnon  v.  Henderson, 
145  Ga.  373,  89  S.  E.  415. 

Iowa.  Bruguier  v.  Pepin,  106  la.  432, 
76  N.  W.  808;  Wilkie  v.  Sassen,  123  la. 
421,  99  N.  W.  124. 


Michigan.  Smith  y.  Cuddy,  96  Mich. 
562,  56  N.  W.  89. 

Nebraska.  Weeke  v.  Wortmann,  84 
Neb.  217,  120  N.  W.  933;  Buchanan  v. 
Wilson,  97  Neb.  369,  149  N.  W.  802. 

North  Carolina.  Hodges  v.  Wilson, 
165  N.  Car.  323,  81  S.  E.  340;  Lamb 
v.  Perry,  169  N.  Car.  436,  86  S.  E.  179. 

South  Carolina.  Tuten  v.  MoAlhaney, 
106  S.  Car.  328,  91  S.  E.  328. 

Vermont.  Allen's  Adm'r  v.  Allen's 
Adm're,  79  Vt.  173,  64  Atl.  1110;  Jones 
v.  Campbell,  —  Vt.  — ,  L.  R.  A.  1918A, 
1056,  102  Atl.  102;  Crabb  v.  Watts, 
249  Fed.  357. 

2  Allore  v.  Jewell,  94  U.  S.  506,  24 
L.  ed.  260. 

3  Jones  v.  Campbell,  —  Vt.  — ,  L.  R. 
A.  1918A,  1056,  102  Atl.  102. 

4Reilly  v.  Brown,  87  Mich.  163,  49 
N.  W.  557. 

8  Hodges  v.  .Wilson,  165  N.  Car.  323, 
81  S.  E.  340. 
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fidence,  of  whom  it  is  alleged  that  advantage  has  been  taken,  it  is 
further  shown  that  the  transaction  was  based  on  an  inadequate 
consideration,  the  presumption  of  undue  influence  is  greatly 
strengthened.1  If,  in  addition,  the  party  holding  the  dominating 
position  does  not  disclose  to  the  other  facts  which  it  is  his  duty  to 
disclose,  the  presumption  of  undue  influence  is  still  further 
strengthened,2  as  an  assignment  by  a  beneficiary  under  a  will  to  an 
executor  who  does  not  disclose  facts  known  to  him  by  virtue  of 
his  office.3  Circumstances  of  oppression  and"  concealment  still  fur- 
ther strengthen  this  presumption,  as  where  the  conveyance  is  kept 
secret  from  the  grantor's  other  children.4  A  conveyance  by  one 
who  is  old  and  who  is  weak  both  physically  and  mentally,  for  a 
consideration  of  less  than  one-tenth  of  the  real  property,  will  be 
set  aside,  especially  if  the  grantee  represented  that  the  deed  con- 
veyed ten  acres  of  land  when  it  really  conveyed  over  seventy 
acres.1  A  conveyance  by  one  who  is  mentally  weak  to  his  half- 
brothers  and  sisters  on  his  mother's  side,  in  whom  he  has  actual 
trust  and  confidence,  in  reliance  upon  their  statement  that  they 
were  the  heirs  of  A's  father,  will  be  set  aside.8  If  a  woman  who  is 
aged  and  illiterate  is  induced  by  her  children,  in  whom  she  has 
confidence,  to  enter  into  a  contract  for  conveying  the  estate  of  her 


1  Jocobus  v.  Waits,  86  N.  J.  Eq.  148, 
97  Atl.  958;  Heck  man  v.  Heck  man,  215 
Pa.  St.  203,  114  Am.  St.  Rep.  953,  64 
Atl.  425;  Zeigler  v.  Shuler,  87  S.  Car. 
1,  68  S.  E.  817;  Allen's  Administrator 
v.  Allen's  Administrators,  79  Vt.  173, 
64  Atl.   1110. 

Wife  conveying  to  husband  to  pre- 
vent separation.  Heckraan  v.  Heck- 
man,  215  Pa.  St.  203,  114  Am.  St.  Rep. 
953,  64  Atl.  425. 

Parent  conveying  to  child.  Fonrestel 
v.  Forrestel,  110  la.  614,  81  N.  W.  797; 
Thompson  v.  Thompson  (Ky.),  39  S. 
W.  822;  Talbot t  v.  Bedford  (Ky.),  53 
S.  W.  294;  Parker  v.  Parker,  45  N. 
J.  Eq.  224,  16  Atl.  537;  Mott  v.  Mott, 
49  N.  J.  Eq.  102,  22  Atl.  997. 

Uncle  afflicted  with  mental  weakness 
due  to  paralysis  conveying  to  nephew. 
Dorsey  v.  Wolcott,  173  111.  539,  50  N. 
E.  1015. 

Conveyance    to   physician   in   whose 


custody  promisor  is.  Thomas  v.  Whit- 
ney, 186  111.  225,  57  N.  E.  808. 

Conveyance  to  nurse.  Dingman  v. 
Romine,  141  Mo.   466,  42   S.  W.   1087. 

Conveyance  to  agent.  Burke  v.  Tay- 
lor, 94  Ala.  530,  10  So.  129;  Darling- 
ton's Estate,  147  Pa.  St.  624,  30  Am. 
St.  Rep.  776,  23  Atl.  1046. 

Conveyance  to  one  who  in  fact  exer- 
cises influence.  Simonton  v.  Bacon,  49 
Miss.  582;  Stepp  v.  Frampton,  179  Pa. 
St.  284,  36  Atl.  177. 

2 Gay  v.  Witherspoon  (Ky.),  16  S. 
W.  96. 

3  Richards  v.  Pitts,  124  Mo.  602,  28 
S.  W.  88. 

♦  Conveyance  to  child.  Cole  v.  Getz- 
inger,  96  Wis.  559,  71  N.  W.  75;  see 
§472. 

»  Hodges  v.  Wilson,  165  N.  Car.  323, 
81  S.  E.  340. 

•  Weeke  v.  Wortmann,  84  Neb.  217, 
120  N.  W.  933. 
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deceased  husband  in  violation  of  the  provisions  of  his  will,  specific 
performance  of  such  contract  will  be  refused  if  it  is  shown  that  she 
entered  into  such  contract  in  ignorance  of  her  legal  rights.7  A 
transaction  by  which  a  younger  brother,  who  is  habitually  intoxi- 
cated and  who  has  great  confidence  in  his  older  brother,  conveys 
property  to  such  elder  brother  for  an  inadequate  consideration, 
will  be  set  aside.8 


§  472.  Confidential  relationship,  weakness  of  mind,  inadequacy 
of  consideration  and  circumstances  of  oppression.  In  a  transaction 
between  persons  in  a  confidential  relation,  where  the  party  seeking 
relief  is  physically  and  mentally  weak,  and  the  consideration  is 
inadequate,  the  addition  of  circumstances  of  oppression,  such  as 
keeping  the  party  who  is  alleged  to  be  subject  to  undue  influence 
in  close  custody,  and  preventing  the  access  of  other  persons  in  in- 
terest, or  independent  advisers,1  or  keeping  him  in  custody  though 
it  does  not  appear  that  other  persons  were  actively  excluded,  if  in 
fact  it  appears  that  no  independent  advice  was  given;2  or  a  threat 
by  a  husband  to  abandon  his  wife ; s  or  using  a  divorce  suit  already 
brought  by  a  husband  against  his  wife  as  a  means  of  intimidation ; 4 
or  taking  advantage  of  the  financial  necessities  of  the  wife  to  in- 
duce her  to  accept  a  very  small  sum  in  full  of  her  interest  in  his 
estate;*  or  taking  advantage  of  fear  caused  by  the  threats  of  a 
mob,  to  induce  a  contract  for  large  attorney  fees  for  defending  the 
accused,8  still  further  tends  to  establish  undue  influence.  The  fact 
that  under  such  circumstances  the  beneficiary  prepared  the  con- 
veyance, tends  further  to  establish  undue  influence.7  Similar  re- 
sults follow  where  advantage  is  taken  of  oppression  by  a  third 


1  Loosing  v.  Loosing,  85  Neb.  66,  25 
L.  R.  A.   (N.S.)   920,    122   N.   W.  707. 

•  Shevlin  v.  Shevlin,  96  Minn.  398, 
105  N.  W.  257. 

1  Sons.  Coffey  v.  Sullivan,  63  N  J. 
Eq.  296,  49  Atl.  520;  Shaw  van  v.  Shaw- 
van,   110  Wis.  590,  86  N.   W.   165. 

Second  wife.  Disch  v.  Timm,  101 
Wis.  179,  77  N.  W.  196. 

2  Physician.  Thomas  v.  Whitney,  186 
HI.  225,  57  N.  E.  808. 

Nurse.  Dingman  v.  Romine,  141  Mo. 
466,  42   S.  W.   1087. 

Daughter.  Keller  v.  Gill,  92  Md.  190, 
48  Atl.  69. 


3Mulkr  v.  Buyck,  12  Mont.  354,  30 
Pac.  386.  (Coupled  with  fear  of  mal- 
treatment.) Heckman  v.  Heckman, 
215  Pa.  St.  203,  114  Am.  St.  Rep.  953, 
64  Atl.  425. 

4Dolliver  v.  Dolliver,  94  Cal.  642,  30 
Pac.  4. 

BMcConnell  v.  McConnell,  98  Ark. 
193,  33  L.  R.  A.  .(N.S.)  1074,  136  S. 
W.  931. 

•  Pindall  v.  Waterman,  84  Ark.  575, 
120  Am.  St.   Rep.  87,  106  S.  W.  94«. 

7  Elmstedt  v.  Nicholson,  186  111.  580, 
58  N.  E.  381. 
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person,  even  if  in  no  way  connected  with  the  beneficiary  of  the 
transaction  or  acting  in  concert  with  him.8  Thus  a  conveyance 
made  by  an  aged  and  feeble  woman  while  greatly  excited  by  the 
threat  of  another  to  sue  her  for  slander,  made  to  the  infant  son  of 
her  confidential  agent,  by  a  conveyance  which  she  understands  to 
be  a  sham  will,  to  defeat  the  claims  of  the  plaintiff  in  the  prospec- 
tive slander  suit,  has  been  held  to  be  caused  by  undue  influence.9 
A  transaction  by  which  a  man  of  ninety  years  of  age,  who  is  blind 
and  in  feeble  health,  agrees  to  pay  a  certain  sum  of  money  annually 
to  his  daughter  and  to  her  husband,  and  at  his  death  to  give  to  his 
daughter  notes  which  he  held  against  her  husband,  will  be  set 
aside  in  equity  if  it  is  shown  that  the  only  consideration  for  such 
agreement  was  the  compromise  of  a  dispute  between  the  father  and 
the  daughter,  the  daughter  refusing  to  surrender  such  notes  of 
which  she  had  possession,  and  if  it  is  also  shown  that  the  father 
was  living  with  such  daughter  and  her  husband.10  A  conveyance 
by  one  who  is  mentally  weak  and  who  is  in  ill  health  and  in  need 
of  money  by  reason  of  his  physical  condition,  by  which  he  conveys 
land  for  about  one-fourth  of  its  value  to  one  who  took  advantage 
of  his  financial  necessities,  will  be  set  aside.11 

§473.  Inadequacy  of  consideration,  weakness  of  mind  and 
non-disclosure.  Inadequacy  of  consideration,  when  taken  in  con- 
nection with  weakness  of  mind  on  the  part  of  the  person  who  re- 
ceives the  inadequate  consideration,  and  misleading  statements  by 
the  adversary  party,  or  omission  to  make  full  disclosure  when  he 
should  do  so,  may  establish  the  fact  of  undue  influence  and  avoid 
the  transaction.1  If  the  weakness  of  mind  is  due  to  the  contrivance 
of  the  adversary  party,  as  by  causing  the  party  taken  advantage  of 
to  become  intoxicated,  the  propriety  of  relief  is  even  clearer, 
though  the  doctrine  of  fraud  rather  than  undue  influence  is  likely 
to  be  invoked.2    Representations  which  do  not  amount  to  technical 

•  Ryan  v.  Price,  106  Ala.  584,  17  So.  201,  72  Atl.  521;  Mann  v.  Russey,  101 
734-  Tenn.  596,  49  S.  W.  835;    Stephens  v. 

•  Ryan  v.  Price,  106  Ala.  584,  17  So.  Ozbourne,   107   Tenn.   572,  89  Am.   St. 
734-  Rep.  957,  64  S.  W.  902. 

MBritton  v.  Esson,  260  111.  273,  103  *Maloy  v.  Berkin,  11  Mont.  138,  27 

N-  E-  218-                                                    *  Pac.  442;    Baird  v.  Howard,   51   O.   S. 

11  Herzog  v.  Gipson,  170  Ky.  325,  185  57,  46  Am.  St.  Rep.  550,  22  L.  R.   A. 

S.  W.  1119.  846,  36  N.   E.  732;    Copeland  v.  Long 

1  Hardy  v.  Dyas,  203  111.  211,  67  N.  (Tenn.  Ch.  App.),  41  S.  W.  866;  Knott 

E.   852;    Killen's    Estate,   223   Pa.   St.  v.  Tidyman,  86  Wis.  164,  56  N.  W.  632. 
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fraud  may  in  connection  with  the  facts  discussed  in  this  section, 
constitute  a  ground  for  relief,  though  fraud,  rather  than  undue  in- 
fluence, will  usually  be  assigned  as  a  reason  for  granting  relief. 
Thus  under  such  circumstances,  false  statements  as  to  value,3  or  a 
pretended  partnership  arrangement  entered  into  to  defraud  the 
grantor,  who  is  thus  induced  to  convey  his  interest  in  valuable 
mining  property  while  intoxicated,  for  an  inadequate  considera- 
tion,4 may  be  regarded  as  fraud.  So  a  sale  of  property  worth  a 
thousand  dollars  for  five  dollars,  made  by  an  aged  and  ignorant 
negro  who  did  not  know  what  his  rights  were,  to  a  vendee  whose 
agent  told  him  that  the  property  was  "  worth  some  money  if  the 
right  parties  could  be  found,' '  was  set  aside.8  Specific  perform- 
ance will  not  be  given  to  one  who  has  been  guilty  of  unfair  con- 
duct or  who  has  taken  an  inequitable  advantage  of  the  party 
against  whom  such  relief  is  sought,  even  though  the  facts  are  not 
such  as  would  justify  rescission.8  Specific  performance  will  be  re- 
fused where  the  vendor  is  an  elderly,  ignorant  and  inexperienced 
woman,  and  the  vendor  induces  her  to  enter  into  a  contract  for  the 
sale  of  land  without  consulting  with  her  regular  business  advisers 
and  without  disclosing  to  her  facts  which  the  vendee  knew 
would  increase  the  market  price  of  the  property.1 

CONTRACTS   WITH   EXPECTANT   HEIRS,   REMAINDER- 

MEN  AND  REVERSIONERS. 

§474.  Nature,  scope  and  effect  of  such  contracts.  Expectant 
heirs,  remainder-men  and  reversioners  were  looked  upon  by  the 
English  courts  of  equity  as  being  in  a  state  of  chronic  distress.1 
The  actual  existence  of  financial  embarrassment  was  not  necessary 
to  induce  the  courts  to  apply  to  contracts  of  persons  of  this  class 
concerning  their  interests  in  expectancy  the  same  rules  that  apply 


3  Mays  v.  Prewett,  98  Tenn.  474,  40 
S.  W.  483. 

4Maloy  v.  Berk  in,  11  Mont.  138,  27 
Pac.  442. 

'Stephens  v.  Ozbourne,  107  Tenn. 
572,  89  Am.  St.  Rep.  957,  64  S.  W.  902. 

•  Western  Railroad  Corporation  v. 
Babcock,  47  Mass.  (6  Met.)  346; 
Ranaghan  v.  Malaney,  200  Mass.  46,  85 
N.  E.  839. 


7  Banaghan  v.  Malaney,  200  Mass.  46, 
85  N.  E.  839. 

IKing  v.  Hamlet,  2  Myl.  &  K.  456; 
see  Attitude  of  Public  Policy  Towards 
the  Contract  of  Heirs  Expectant  and 
Reversioners,  by  Thos.  H.  Breeze,  13 
Yale  Law  Journal,  228;  Post— Obits 
and  Equity,  by  John  M.  M'Candlish, 
4  Juridical  Review,  25. 
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to  persona  in  circumstances  of  distress.2  A  contract  of  this  sort  is 
known  as  a  "catching  bargain."3  In  speaking  of  expectant  heirs, 
it  has  been  said:  "To  that  class  of  persons  this  court  (i.  e., 
chancery)  seems  to  have  extended  a  degree  of  protection  approach- 
ing nearly  to  an  incapacity  to  bind  themselves  by  contract."4 
Upon  the  effect  of  such  contracts  made  upon  inadequate  considera- 
tion there  is  a  conflict  of  authority.  The  English*  rule,1  which  is 
followed  in  some  American  states,6  is  that  inadequacy  of  considera- 
tion in  such  contracts  amounts  per  se  to  undue  influence  or  con- 
structive fraud.  The  rule  adopted  by  other  American  states  is  that 
inadequacy  of  consideration  is  a  circumstance  tending  to  show 
undue  influence  or  constructive  fraud,  but  not  of  itself  conclusive,1 
unless  it  is  so  inadequate  as  to  shock  the  conscience  and  to  be 
conclusive  of  fraud.8  The  wealth  of  the  remainder-man  has  been 
considered  in  determining  whether  the  contract  was  fair  or  not.1 
These  principles  apply  to  all  sales  of  expectant  interests,10  in- 
cluding alike  the  interests  of  expectant  heirs,11  of  expectant  de- 
visees and  legatees,12  and  of  remainder-men  and  reversioners,13  but 


2  Davis  v.  Marlborough,  2  Swanst. 
113,  147.  For  the  principles  applicable 
see  §  463. 

3  Chesterfield  v.  Janssen,  2  Ves.  Sr. 
125,  157;  Aylesford  v.  Morris,  L.  R. 
8  Ch.  484,  491. 

«  Peacock  v.  Evans,  16  Ves.  Jr.  512a, 
514. 

•  CTRorke  v.  Bolingbroke,  L.  R.  2 
App.  814;  Jones  v.  Ricketts,  31  Beav. 
130;  Peacock  v.  Evans,  16  Ves.  Jr. 
512a. 

•  Chambers  v.  Chambers,  139  Ind. 
Ill,  38  N.  E.  334;  Hight  v.  Carr,  186 
Ind.  39,  112  N.  E.  881;  Osgood  v. 
Franklin,  2  Johns.  Ch.  (N.  Y.)  1,  7 
Am.  Dec.  513. 

7  Parsons  v.  Ely,  45  III.  232;  Whelen 
v.  Phillips,  151  Pa.  St.  312,  25  Atl.  44; 
Mast  in  v.  Marlow,  65  N.  Car.  695; 
Cribbins  v.  Markwood,  54  Va.  (13 
Gratt.)   495,  67  Am.  Dec.  775. 

tSteinfeld  v.  Nielson,  15  Ariz.  424, 
139  Pac.  879. 

•  Provident  Life  &  Trust  Co*  v. 
Fletcher,  237  Fed.  104. 


lOBeynon  v.  Cook,  L.  R.  10  Ch.  389; 
In  re  Wickersham's  Estate,  153  Cal. 
603,  96  Pac.  311;  Whelen  v.  Phillips, 
151  Pa.  St.  312,  25  Atl.  44. 

Such  a  sale  is  absolutely  void  in 
Kentucky.  Spears  v.  Spaw  (Ky.),  25 
L.  R.   A.    (N.S.)    436,    118   S.  W.  275. 

"It  is  difficult  to  perceive  any  sub- 
stantial difference  between  a  sale  of  an 
expectancy  without  the  written  con- 
sent of  the  parent,  and  a  sale  with  his 
consent.  In  neither  case  does  the 
transaction  rest  upon  any  considera- 
tion, nor  is  it  supported  by  an*  en- 
forceable obligation."  Elliott  v.  Leslie, 
124  Ky.  533,  99  S.  W.  619  [quoted  in 
'Burton  v.  Campbell,  176  Ky.  495,  195 
S.  W.  10911. 

A  conveyance  by  a  feme  covert  does 
not  pass  an  expectancy.  Taylor,  v. 
SwafTord,  122  Tenn.  303,  25  L.  R.  A. 
(N.S.)  442,  123  S.  W.  350. 

11  Chesterfield  v.  Janssen,  2  Ves.  Sr. 
125;  Taylor  v.  SwafTord,  122  Tenn.  303, 
25  L.  R.  A.  (N.S.)  442,  123  S.  W.  350. 

12  Bacon  v.  Bohham,  33  N.  J.  Eq. 
614. 
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not  of  legatees  whose  legacy  is  deferred.14  These  principles  apply 
to  contracts  for  the  sale  1I  or  mortgage l§  of  the  expectant  interest ; 
and  to  contracts  for  the  payment  of  money  on  the  death  of  the 
person  on  whose  death  the  expectancy  will  vest  in  possession,  or 
it  is  hoped  will  so  vest.17 

If  a  life  tenant  takes  an  unfair  advantage  of  the  remainder- 
man,11 or  if  he*  causes  a  sale  of  the  property  without  notice  to 
remainder-man,  and  without  giving  him  an  opportunity  to  con- 
tribute,1* such  remainder-man  may  hold  the  purchaser  as  trustee. 

§475.  What  constitutes  inadequacy  of  consideration  in  con- 
tracts with  expectant  heirs.  Inadequacy  of  consideration  has  a 
peculiar  and  special  meaning  in  this  connection.  Though  at  one 
time  it  was  held  that  the  value  of  the  reversionary  interest  was  to 
be  determined  for  the  purposes  of  applying  these  principles  as  in 
other  cases,  by  determining -the  value  of  the  life  estate  from  tables 
of  mortality  and  deducting  this  value  from  the  full  value  of  an 
estate  in  fee  in  possession  in  the  property  in  question,1  this  rule 
seems  to  have  been  generally  abandoned  on  the  ground  that  it  is 
"  gambling  upon  the  lives  of  the  ancestors  and  life  tenants  and  so- 
against  public  policy.,,2  The  rule  now  in  force  is  that  the  in- 
cumbrance of  the  life  estate  is  not  to  be  considered  in  determining 
the  adequacy  of  the  consideration  for  the  remainder-man's  convey- 
ance of  the  fee.8  In  some  of  the  cases  in  which  this  rule  is  laid 
down,  other  circumstances  than  mere  inadequacy  are  found.  Thus 
a  conveyance  of  a  remainder  in  property  the  value  of  the  entire 

13Aylesford   v.   Morris,  L.  R.   8  Ch.  v.  Duncan,  47  Mich.  94,  41  Am.  Rep. 

484;   Chambers  v.  Chambers,  139  Ind.  711,  10  N.  E.  123. 

Ill,  38  N.  E.  334;  M*Kinney  v.  Pinck-  The  actual  loan  with  reasonable  in- 

ard,  29  Va.  (2  Leigh.)  149,  21  Am.  Dec.  terest   may   be    recovered.     Bridge    v. 

601.  •  A   remainderman  or   reversioner  Kedon,  163  Cal.  493,  43  L.  R.  A.  (N.S.) 

is  for  such  purposes  "considered  as  an  404,  126  Pac.  149. 

expectant  heir."    Gowland  v.  De  Faria,  17  Chesterfield  v.  Janssen,  2  Ves.  Sr. 

17  Ves.  Jr.  20.                                            -'  125. 

14  "Such    a    sale    is    not   within    the  «Peak   v.   Peak,   228   Mo.   536,    128 

equity   rule,   which   enables   the   court  S.  W.  981. 

to. relieve  expectant  heirs."    Parmelee  1*  Nolle  v.  Thompson,   173  Mo.  595, 

v.  Cameron,  41  N.  Y.  392.  73  S.  W.  599;  Nolle  v.  Parks,  173  Mo. 

« Foster   v.  Roberts,   29  Beav.   487;  616,  73  S.  W.  596. 

Chambers  v.   Chambers,    139  Ind.   Ill,  1  Gowland  v.  De  Faria,  17  Ves.  Jr.  20.  . 

38  N.  E.  334.  2  Chambers    v.    Chambers,    139    Ind. 

ISBeynon  v.  Cook,  L.  R.  10  Ch.  389;  111,  120,  38  N.  E.  334. 

Bridge   v.   Kedon,   163  Cal.   493,  43   L.  3  Aldborough  v.  Trye,  7  CI.  &  F.  436; 

R.  A.   (N.S.)  404,  126  Pac.  149;   Butler  Chambers  v.  Chambers,  139  Ind.  Ill,  38 

N.  E.  334. 
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fee  of  which  was  three  thousand  dollars,  was  made  by  one  who  had 
just  come  of  age,  to  relatives  with  whom  he  had  lived,  who  had 
great  influence  over  him,  and  who  prevented  him  from  learning  the 
value  of  his  interest,  in  pursuance  of  a  contract  made  by  him  dur- 
ing minority,  in  consideration  of  five  hundred  sixty-two  dollars. 
The  conveyance  was  set  aside.4  One  of  the  leading  cases  on  the 
subject  of  inadequacy  of  consideration  in  loans  to  expectant  heirs,1 
has  had  the  fortune  to  furnish  an  opinion  which  has  formed  the 
text  of  most  of  what  has  since  been  written  on  the  subject,  while 
the  "actual  ground  of  decision  has  been  often  either  ignored  or  mis- 
understood. In  that  case,  A,  an  expectant  heir,  aged  thirty-five, 
and  not  in  very  good  health,  borrowed  five  thousand  pounds  of  B ; 
and  gave  therefor  his  single  bond  to  pay  ten  thousand  pounds  on 
the  death  of  his  ancestress,  the  Duchess  of  Marlborough,  if  he  sur- 
vived her.  He  then  gave  a  penal  bond  in  the  sum  of  twenty  thou- 
sand pounds  conditioned  on  the  payment  of  the  first  bond.  After 
his  death  which  followed  that  of  his  ancestress,  his  executors  re- 
sisted payment  of  the  bonds.  Equity  gave  relief  against  the  penal 
bond,  but  enforced  the  single  bond.  So  where  three  hundred  and 
fifty  pounds  was  borrowed  and  a  bond  for  seven  hundred  pounds 
payable  when  a  reversion  should  vest  in  possession  was  given  the 
transaction  was  upheld.8  A  bargain  much  like  that  in  Chesterfield 
v.  Janssen,  except  that  judgments  were  entered  into  instead  of 
bonds,  was  avoided  on  payment  of  the  amount  borrowed  with 
interest.7 

§  476.  Effect  of  knowledge  or  consent  of  ancestor.  One  com- 
plicating principle  remains  for  notice.  While  the  interests  of  re- 
mainder-men and  reversioners  can  not  be  affected  by  the  life- 
tenant,  and  are  therefore  not  within  the  principle  to  be  referred  to, 
the  interests  of  expectant  heirs  and  devisees  are  dependent  on  the 
will  and  caprice  of  the  ancestor  or  testator.  A  contract  therefore, 
whereby  such  expectant  heir  or  devisee  transfers  to  another,  in 
whole  or  in  part,  the  bounty  which  his  benefactor  intends  for  him, 
operates  as  a  fraud  upon  such  ancestor  or  testator  if  the  existence 
of  the  contract  is  not  disclosed  to  him.  The  opinions  of  some 
courts  express  the  view  that  this  reason  is  the  true  basis  of  the 
doctrine  of  the  "catching  bargain, "  or  at  least  an  essential  element 
thereof.    Where  this  view  is  entertained  it  is  held  on  the  one  hand 

4  Chambers    v.    Chambers,    139    Ind.  •  Batty  v.  Lloyd,  1  Vera.  141. 

Ill,  38  N.  E.  334.  7Berny  v.  Pitt,  2  Vera.  14. 

'Chesterfield  v.  Janssen,  2  Ves.  Sr. 
125. 
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that  if  the  ancestor  does  not  know  of  such  contract  and  assent 
thereto,  the  contract  is  voidable.1  The  effect,  on  the  other  hand, 
of  the  knowledge  and  assent  of  the  ancestor,  is  a  question  upon 
which  there  is  a  conflict  of  authority.  Most  American  states  seem 
to  hold  that  if  "the  transaction  has  been  fully  made  known,  at  the 
time,  to  the  parent  or  other  person  standing  in  loco  parentis  and 
is  not  objected  to  by  him,  the  extraordinary  protection  generally 
afforded  in  cases  of  this  sort  by  courts  of  equity  will  be  with- 
drawn. A  fortiori  will  it  be  withdrawn  if  the  transaction  is  ex- 
pressly sanctioned  and  adopted  by  such  parent  or  person  in  loco 
parentis. ' ' 2     The  English  courts  seem  to  discard  the  first  of  the  alter- 


1  McClure  v.  Raben,  133  Ind.  507,  36 
Am.  St.  Rep.  558,  33  N.  E.  275;  Hight 
v.   Carr,   185   Ind.   39,   112  N.   E.   881. 

The  fact  that  the  ancestor  is  of  un- 
sound mind,  and  that  he  can  not  there- 
fore give  his  consent,  does  not  render 
the  transaction  valid.  Hight  v.  Carr, 
185  Ind.  39,  112  N.  E.  881. 

In  Kentucky  the  objection  to  euch 
contracts  is  placed  on  the  ground  that 
the  expectancy  has  no  existence,  and 
that  it  is  impolitic  to  give  a  stranger 
to  the  ancestor  an  interest  in  the  lat- 
ter's  death,  as  well  as  on  the  oppor- 
tunities for  fraud  upon  the  expectant 
heirs.  Burton  v.  Campbell,  176  Ky. 
495,  196  S.  W.  1091. 

For  these  reasons  it  is  said  that  such 
a  transaction  is  in  operation  even  if 
the  ancestor  knows  and  assents. 
Elliott  v.  Leslie,  124  Ky.  553,  99  S.  W. 
619;  Hall  v.  Hall,  153  Ky.  379,  155  S. 
W.  755;  Burton  v.  Campbell,  176  Ky. 
495,  195  S.  W.  1091. 

"The  rule  is  that  it  is  essential  to  the 
legal  validity  of  a  contract  that  the 
thing  sold  have  an  actual  or  potential 
existence,  and  that  a  mere  possibility 
or  contingency  not  founded  on  a  right 
or  coupled  with  an  interest  can  not  be 
the  subject  of  a  sale  or  assignment." 
Spears  v.  Spaw  (Ky.),  25  L.  R.  A. 
(N.S.)  436,  118  S,  W.  275  [quoted  in 
Burton  v.  Campbell,  176  Ky.  495,  195 
S.  W.  10911. 

"It  will  be  found  from  an  examina- 
tion of  decisions  from  this  and  other 
courts   that  the  public  policy  inhibit- 


ing such  contracts  is  founded  upon  the 
law's  regard  for  the  protection  of  the 
weak,  the  youthful  and  inexperienced. 
If  they  should  be  permitted  to  sell, 
convey  or  transfer  their  possible  in- 
heritances, they  would  be  many  times 
imposed  upon  by  crafty  and  more  ex- 
perienced speculators  taking  advantage 
of  that  rule  of  conduct  known  espe- 
cially to  influence  the  actions  of  the 
youthful  and  less  experienced  that  'a 
bird  in  the  hand  is  worth  two  in  the 
bush.'  Moreover,  to  give  validity  to 
such  contracts  would  render  a  stranger 
to  the  ancestor  or  person  from  whom 
the  expectancy  is  to  be  derived  bene- 
ficially interested  in  the  event  of  his 
death  so  that  he  might  as  soon  as 
possible  come  into  possession  of  the 
purchased  interest  of  the  prospective 
heir.  Such  purchaser  would  not  be  in- 
fluenced by  the  ties  of  relationship  in 
the  continued  life  of  the  ancestor,  and 
thus  an  opportunity  would  "be  afforded, 
unrestrained  by  such  ties,  to  hasten 
the  vesting  event,  and  for  this  reason 
it  would  be  against  public  policy  to 
offer  such  temptations.  This  principle 
of  public  poTicy  is  analogous  to  and 
is  on  a  parallel  with  another  well 
known  one  in  the  law  forbidding  one 
not  interested  in  the  preservation  of 
the  life  of  another  from  becoming  the 
beneficiary  in  an  insurance  policy  is- 
sued upon  the  latter's  life."  Burton  v. 
Campbell,  176  Ky.  495,  105  S.  W.  1091. 
2  Curtis  v.  Curtis,  40  Me.  24,  27,  63 
Am.  Dec.  651.     See  to  the  same  effect, 
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natives,  and  hold  that  the  special  protection  of  equity  will  be  with- 
drawn  only  if  the  ancestor  adopts  the  transaction.3  The  doctrine 
of  the  effect  of  ancestral  interference  seems  to  be  well  settled ;  yet, 
were  the  question  open,  both  the  grounds  for  applying  such  prin- 
ciple at  all  and  the  logic  of  the  manner  of  applying  it  as  it  is  done, 
would  be  open  to  very  serious  objections.  (1)  The  real  reason  for 
the  doctrine  of  the  catching  bargain  is  the  protection  of  the  im- 
provident heir.  The  doctrine  of  ancestral  sanction  is  irreconcilable 
with  this  principle  except  on  the  theory  of  independent  advice.  If 
this  is  the  real  ground,  it  would  follow  that  if  such  advice  is  given 
and  in  accordance  therewith,  the  adequacy  of  the  consideration 
received  therefor  is  immaterial;  and  it  has  been  so  held.4  The 
interest  of  the  heir,  then,  seems  to  be  completely  ignored.  In 
Jenkins  v.  Pye,*  the  Supreme  Court  of  the  United  States  carried 
this  principle  to  a  logical  conclusion  by  holding  that  a  conveyance 
by  a  young  woman  of  an  interest  in  remainder  upon  the  advice  of 
her  father,  the  life-tenant,  was  valid,  though  upon  an  inadequate 
consideration,  and  though  he  advised  its  conveyance  to  himself. 
Other  jurisdictions  have,  however,  declined  to  follow  this  case.8 
(2)  A  ground  for  the  doctrine  of  ancestral  approval  is  alleged  to 
be  that  the  " catching  bargain"  is  a  fraud  upon  him  and  is  con- 
trary to  public  policy.  This  ground  is  clearly  untenable,  since  it 
is  assumed  that  such  contracts  may  be  ratified  by  the  expectant 
heir  after  the  special  circumstances  have  ceased  to  operate.7  This 
is  plainly  inconsistent  with  the  theory  of  the  contract's  being 
illegal  or  void  on  the  ground  of  public  policy. 

VI. 

EFFECT. 

§477.  Effect  of  undue  influence.  The  person  subjected  to 
undue  influence,  or  his  legal  representative,  may  avoid  the  trans- 
action and  recover  what  he  has  parted  with.1     Thus  a  guardian2 


Trull  v.  Eastman,  44  Mass.  (3  Met.) 
121,  37  Am.  Dec.  126. 

*(VRorke  v.  Bolingbroke,  L.  R.  2 
App.  814. 

«  Williams  v.  Williams,  L.  R.  2  Ch.  294. 

•  37  U.  S.  (12  Pet.)  241,  9  L.  ed.  1070. 

•  See  §447. 

7  Cole  v.  Gibbons,  3  P.  Wms.  290. 

1  United  States.  Sturm  v.  Stump, 
239  Fed.  749. 

Indiana.  Tucker  v.  Roach,  139  Ind. 
275,  38  N.  E.  822. 


Kentucky.  Wiley  v.  Wiley,  178  Ky. 
501,  199  S.  W.  47. 

Massachusetts.  Campbell  v.  Lima, 
212  Mass.  11,  98  N.  E.  610. 

Missouri.  Youtsey  v.  Hollmgsworth 
(Mo.),  178  S.  W.  105. 

New  Hampshire.  Curtice  v.  Dixon, 
74  N.  H.  386,  68  Atl.  587. 

Pennsylvania.  Heckraan  t.  Heck- 
man,  215  Pa.  St.  203,  114  Am.  St.  Rep. 
953,  64  Atl.  425. 

2  Somes  v.  Skinner,  16  Mass.  348. 
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may  avoid  for  his  ward.  If  the  property  transferred  is  personal 
property,  he  may  sue  to  recover  the  same  at  law.*  If  a  conveyance 
of  real  property  has  been  made,  a  suit  in  equity  for  a  rescission 
will  lie/  and  is  necessary.1  A  compromise  may  be  avoided  for 
undue  influence.6 

Ordinarily  a  conveyance  or  contract  executed  under  undue  in- 
fluence must  be  avoided  in  toto,  if  at  all.  If,  however,  the  grantor 
wishes  a  life  estate  reserved  to  him  and  the  remainder  to  pass  to 
the  grantee,  the  grantee  will  be  required  to  execute  a  declaration 
of  trust.7 

§478.  Terms  on  which  transaction  may  be  avoided.  A  con- 
tract or  conveyance  induced  by  undue  influence  is  voidable,  and 
not  void.1  Accordingly,  if  the  party  of  whom  advantage  is  taken 
wishes  to  avoid  the  transaction,  he  must  return  what  he  has  re- 
ceived thereunder.2  Thus  if  the  grantor  has  reserved  a  life  estate 
and  the  grantee  has  furnished  mofiey  to  the  grantor  to  make  im-. 
provements  thereon,  the  grantor  must  refund  such  amount.8  The 
party  seeking  relief  may  tender  the  value  of  the  property  received 
by  him  if  he  has  parted  with  it  under  the  continuance  of  such 
undue  influence.1  Reasonable  compensation  must  be  paid  for  serv- 
ices rendered  under  a  contract  of  employment,  though  such  con- 
tract was  induced  by  undue  influence.' 


3  Fisher  v.  Publishing  Association,  85 
Mich.  472,  48  N.  W.  622. 

4  United  States.  Sturm  v.  Stump, 
239  Fed.  749. 

California.  Colby  v.  Title  Ins.  &  T. 
Co.,  160  Cal.  632,  35  L.  R.  A.  (N.S.) 
813,  117  Pac.  913. 

Connecticut.  Looby  v.  Redmond,  66 
Conn.  444,  34  Atl.  102. 

Florida.  Burton  v.  McMillan,  52  Fla. 
469,  8  L.  R.  A.  (N.S.)  991,  42  So.  849. 

Iowa.  Humphrey  v.  Ringler,  94  la. 
1S2,  62  N.  W.  685. 

Kentucky.  Wiley  v.  Wiley,  178  Ky. 
501,  199  S.  W.  47. 

Massachusetts.  Somes  v.  Skinner,  16 
Mass.  348. 

Missouri.  Youtsey  v.  Hollingsworth 
(Mo.),  178  S.  W.  105.  (Mortgage  re- 
scinded.) Tucker  v.  Roach,  139  Ind.  275, 
38  N.  E.  822. 

I  (Commercial)     National    Bank     v. 


Wheelock,  52  0.  S.  534,  49  Am.  St.  Rep. 
738,  40  N.  E.  636. 

IHoltzman  v.  Linton,  27  D.  C.  App. 
241. 

7  Looby  v.  Redmond,  66  Conn.  444, 
34  Atl.  102.  (The  grantees  do  not  seem 
to  have  insisted  on  total  rescission.) 

1  Bancroft  v.  Bancroft,  110  Cal.  374, 
42  Pac.  896. 

It  is  clearly  not  illegal.  Rochester 
v.  Campbell,  184  Ind.  421,  111  N.  E. 
420. 

2Corrigan  v.  Pironi,  48  N.  J.  Eq.  607, 
23  Atl.  355;  Costen  v.  McDowell,  107 
N.  Car.  546,  12  S.  E.  432. 

3Corrigan  v.  Pironi,  48  N.  J.  Eq.  607, 
23  Atl.  355.  (No  actual  fraud  was 
here  proved  to  exist.) 

4  Meyer  v.  Fishburn,  65  Neb.  626,  91 
N.  W.  534. 

8  Rochester  v.  Campbell,  184  Ind.  421, 
111  N.  E.  420. 
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If  the  thing  which  he  has  received  under  such  transaction  is  not 
of  any  value,  he  is  not  obliged  to  return  it  Thus  in  a  suit  of  an 
administrator  to  set  aside  a  transfer  of  personal  property,  on  the 
ground  of  undue  influence,  the  administrator  need  not  tender  back 
the  contract  entered  into  by  the  adversary  party,  to  support  such 
person,  which  has  been  discharged  by  the  death  of  the  person  mak- 
ing such  transfer.1 

§  479.  Action  for  damages.  Ordinarily  the  only  remedy  in  a 
case  of  contract  or  conveyance  made  by  undue  influence  is  a  re- 
scission, either  informally  at  law,  or  formally  in  equity.  An 
action  for  damages  will  not  lie.1  If,  however,  the  person  who  has 
received  property  by  means  of  undue  influence  exerted  by  him 
upon  the  adversary  party  has  transferred  it  to  a  purchaser  in  good 
faith  without  notice,  the  person  subjected  to  such  undue  influence 
may  recover  the  value  thereof  from  the  original  wrong-doer.2  If 
the  party  guilty  of  undue  influence  retains  the  property  received 
by  such  means  he  must  account  for  the  reasonable  value  thereof. 
Thus  in  case  of  a  sale  of  a  legacy  induced  by  undue  influence,  it 
has  been  held  that  the  vendor  may  recover  the  difference  between 
the  actual  value  of  the  legacy  and  what  he  received  for  it  under 
such  contract.1 

• 

§480.  Ratification.  The  person  subjected  to  undue  influence 
may,  if  he  chooses,  after  such  influence  is  removed,  ratify  the 
transaction  and  make  it  as  valid  as  it  would  have  been  if  there  had 
been  no  undue  influence.1  Conduct  while  the  influence  exists  does 
not  constitute  ratification.2    It  has  been  held  that  payment  of  inter- 


•  Muir  v.  Miller,  82  la.  700,  47  N.  W. 
1011,  48  N.  W.  1032. 

1  "It  is  admitted  that  no  case  can 
be  found  in  all  the  books  where  a 
general  action  for  damages  has  been 
maintained  upon  the  ground  of  undue 
influence  in  procuring  a  sale  or  other 
contract."  Bancroft  v.  Bancroft,  110 
Cal.  374,  378,  42  Pac.  896. 

2  Valentine  ▼.  Richardt,  126  N.  Y. 
272,  27  N.  E.  255. 

•  McCormick  v.  Mai  in,  5  Blackf. 
(Ind.)  500. 

i  California.  More  v.  More,  138  Cal. 
480,  65  Pac  1044. 


Illinois.  Roby  v.  Colehour,  135  111. 
300,  25  N.  E.  777;  Albrecht  v.  Hunecke, 
196  III.   127,  63  N.  E.  616. 

Michigan.  Sanderson  v.  Adams,  133 
Mich.  359,  94  N.  W.  1063. 

Oklahoma.  Gidney  v.  Chappell,  26 
Okla.  737,  110  Pac.  1099. 

Pennsylvania.  Keller  v.  Lamb,  202 
Pa.  St.  412,  51  Atl.  982. 

Tennessee.  Talbott  v.  Manard,  106 
Tenn.  60,  59  S.  W.  340. 

Texas.  Ellis  v.  Ellis,  5  Tex.  Civ. 
App.  46,  23  S.  W.  998. 

2  Bell  v.  Campbell,  123  Mo.  1,  45  Am. 
St.  Rep.  505,  25  S.  W.  369;  Gidney  v. 
Chappell,  26  Okla.  737,  110  Pac.  1099. 
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est  on  negotiable  notes  before  maturity  is  not  ratification ;  since  if 
payment  is  refused,  there  is  danger  that  the  notes  may  be  trans- 
ferred to  bona  fide  holders.8  Conduct  before  the  facts  are  dis- 
covered does  not  amount  to  ratification.4 

3  Buck  y.  Bank,  27  Mich.  293,  15  Am.  4  Shevlin   v.   Shevlin,   96   Minn.  398, 

Rep.    189.  105  N.  W.  257. 
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NATURE. 

§  481.  Nature  and  classes  of  duress.    The  definitions  of  duress 

and  the  statements  of  its  general  nature  may  be  grouped  under  two 

general  classes,  although  there  are  a  number  of  such  definitions 
770  - 
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and  statements  intermediate  between  these  two  types.1  Duress, 
according  to  the  earlier  view,  consists  of  such  violence,  threats  or 
other  wrongful  conduct  as  can,  in  contemplation  of  the  law,  over- 
power the  mind  of  the  party  against  whom  they  are  directed,  and 
does  in  fact  so  overpower  it  as  to  compel  him  to  assent  apparently 
to  a  contract  to  which  in  the  absence  of  such  duress  he  would  not 
have  assented.2  The  modern  definition  of  duress  is  rather  that  of 
a  state  of  mind,  induced*  by  fear,  in  which  it  is  impossible  for  the 
party  subjected  thereto  to  exercise  his  own  free  will.1  While  the 
nature  and  effect  of  duress  have  been  before  the  courts  for  a  long 


1  For  duress,  in  general,  see  Wrong- 
ful Intimidation,  by  S.  H.  Leonard,  7 
Law  Quarterly  Review,  375;  A  Con- 
sideration of  What  Amounts  to  Duress, 
per  minas  at  Law,  by  W.  H.  Phillips, 
14  American  Law  Register  (N.S.),  201. 

2  United  States.  United  States  v. 
Huckabee,  83  U.  S.  (16  Wail)  414,  21 
L.  ed.  457. 

Colorado.  McClair  v.  Wilson,  18  Colo. 
82,  31  Pac.  502. 

Michigan.  Feller,  v.  Green,  26  Mich. 
70;  Hackley  v.  Heardley,  45  Mich.  569, 
8  N.  W.  511;  Cribbs  v.  Sowle,  87  Mich. 
340,  24  Am.  St.  Rep.  166,  49  N.  W. 
587.  ^ 

Nebraska.  Nebraska  Mutual  Bond 
Association  v.  Klee,  70  Neb.  383,  97  N. 
W.  476. 

New  Jersey.  Earle  v.  Hosiery  Co., 
36  N.  J.  Eq.  188. 

Oregon.  Parmentier  v.  Pater,  13  Or. 
121,  9  Pac.  59. 

Wisconsin.  Galusha  y.  Sherman,  105 
Wis.  263,  47  L.  R.  A.  417,  81  N.  W. 
495. 

3  United  States.  International  Har- 
vester Co.  v.  Voboril,  187  Fed.  973,  110 
C.  C.  A.  311. 

Connecticut.  McCarthy  v.  Tanska, 
84  Conn.  377,  80  Atl.  84. 

Kansas.  Williamson-Halsell,  Frazier 
Co.  v.  Ackerman,  77  Kan.  502,  94  Pac. 
807. 

Nebraska.  Nebraska  Mut.  Bond  As- 
sociation v.  Klee,  70  Neb.  383,  97  N. 
W.  476. 


Oklahoma.  Piekenbrock  v.  Smith,  43 
Okla.  585,  143  Pac.  675;  Huston  v. 
Domeny,  —  Okla.  — ,  173  Pac.  805. 

Oregon.  Guinn  v.  Sumpter  Valley 
Ry.  Co.,  63  Or.  368,  127  Pac.  987. 

Pennsylvania.  Fountain  v.  Bigham, 
235  Pa.  St.  35,  84  Atl.  131. 

Wisconsin.  Hodge  v.  Wallace,  129 
Wis.  84,  116  Am.  St.  Rep.  938,  108  N. 
W.  212. 

"Duress  is  'such  pressure  or  con- 
straint as  compels  a  man  to  go  against 
his  will,  and  virtually  takes  away  Mb 
free  agency,  and  destroys  the  power 
of  refusing  to  comply  with  the  unlaw- 
ful demand  of  another.' "  Snyder  v. 
Samuelson,  140  Minn.  57,  167  N.  W. 
287. 

Duress  is  "the  deprivation  by  one 
person  of  the  will  power  of  another 
by  putting  that  other  in  fear  for  the 
purpose  of  obtaining,  by  that  means, 
some  valuable  advantage  of  him." 
Galusha  v.  Sherman,  105  Wis.  263,  47 
L.  R.  A.  417,  81  N.  W.  495. 

"Duress  of  a  person  is  that  condition 
of  his  mind  caused  by  the  wrongful 
conduct  of  another,  rendering  him  in- 
competent to  contract  by  the  exercise 
of  his  own  free  will."  Batavian  Bank 
v.  North,  114  Wis.  637,  90  N.  W.  1016 
[citing  Galusha  v.  Sherman,  105  Wis. 
263,  47  L.  R.  A.  417,  81  N.  W.  495]. 

"Duress  exists  when  one,  by  the  un- 
lawful act  of  another,  is  induced  to 
make  a  contract  or  per form^  some  other 
act  under  circumstances  which  deprives 


781 


Duress 


§481 


time,  the  law  is  to-day  in  a  transition  stage.4  This  is  due  to  two 
causes:  First,  the  old  point  of -view  looked  to  the  nature  of  the 
threats  or  violence  as  the  primary  test  of  duress;  the  modern  point 
of  view  looks  to  the  effect  of  whatever  threats  or  violence  are 
used,  on  the  mind  of  the  person  subjected  thereto.1  Second,  the 
union  of  legal  and  equitable  actions  in  many  jurisdictions  has 
tended  to  swallow  up  the  definite  but  limited  eommon-law  notion 
of  duress  in  the  broader  but  vaguer  doctrine  of  undue  influence 
which  finds  its  operation  chiefly  in  equity.8  In  the  same  case,  we 
frequently  find  both  theories  of  duress  adopted  in  definition  and 
in  abstract  statement;  and  it  is  frequently  said  that  the  test  of 
duress  is  not  the  means  by  which  the  party  was  compelled  to  exe- 


him  of  the  exercise  of  free  will."  Hack- 
ley  v.  Headley,  45  Mich.  560,  8  N.  W. 
511  [quoted  in  First  National  Bank  v. 
Sargent,  65  Neb.  594,  91  N.  W.  595]. 
"In  other  words,  the  general  rule  is 
laid  down  in  Radich  v.  Hutchins,  et  al., 
95  U.  S.  212:  'To  constitute  the  coer- 
cion or  duress  which  will  be  regarded 
as  sufficient  to  make  a  payment  in- 
voluntary, *  *  •  there  must  be 
some  actual  or  threatened  exercise  of 
power  possessed  *  #  *  by  the  party 
exacting  or  receiving  the  payment  over 
the  person  or  property  of  another  from 
which  the  latter  has  no  other  means 
of  immediate  relief  than  by  making 
the  payment.'  As  stated  by  the  Court 
of  Appeals  of  Maryland;  the  doctrine 
established  by  the  authorities  is  that 
'a  payment  is  not  to  be  regarded  as 
compulsory  unless  made  to  emancipate 
the  person  or  property  from  an  actual 
and  existing  duress  imposed  upon  it 
by  the  party  to  whom  the  money  is 
paid.'  (Baltimore  v.  Lefferman,  4  Gill. 
[Md.]  425,  45  Am.  Dec.  145;  Brumagin 
v.  Tilllnghast,  18  Oal.  265,  79  Am.  Dec. 
176;  Mays  v.  Cincinnati,  1  Ohio  St. 
268.  See  also,  Cribb  v.  Sowle,  87  Mich. 
340,  49  N*.  W.  587,  24  Am.  St.  Rep.  166; 
"Briggs  v.  Withey,  et  al.,  24  Mich.  136.) 
What  is  there  said  as  to  compulsory 
payments  is,  of  course,  applicable  here 
as  to  a  compulsory  promise  to  pay." 


Piekeribrock  v.  Smith,  43  Okla.  585,  143 
Pac.  675  [quoted  in  Huston  v.  Domeny, 
—  Okla.  — ,  173  Pac.  805]. 

4  For  a  good  history  of  the  develop- 
ment of  this  topic  see  Galusha  v.  Sher- 
man, 105  Wis.  263,  47  L.  R.  A.  417,  81 
N.  W.  495. 

5  "The  ancient  law  of  duress  applied 
only  to  duress  of  the  person,  such  as 
amounted  to  a  reasonable  apprehen- 
sion of  imminent  danger  to  life,  limb 
or  liberty,  which  was  in  law  deemed 
sufficient  to  avoid  a  contract  or  enable 
the  injured  party  to  recover  back 
money  when  so  paid.  The  law,  how- 
ever, has  progressed  and  gradually  ex- 
tended the  doctrine  so  as  to  recognize 
duress  of  property  as  a  species  of  moral 
duress  which  might  equally  with  duress 
of  the  person  constitute  a  defense  to 
a  contract  induced  thereby,  or  entitle 
a  party  to  recover  money  paid  under 
its  influence."  First  National  Bank  v. 
Sargent,   65  Neb.  594,  91   N.  W.  595. 

SSuIzner  v.  Cappeau-Lemley  &  Mil- 
ler Co.,  234  Pa.  St.  162,  39  L.  R.  A. 
(N.S.)  421,  83  Atl.  103.  "Independent 
of  other  authorities  we  are  of  the  opin- 
ion that  the  civil  code  which  authorizes 
equitable .  defenses  in  common-law  ac- 
tions necessarily  carries  with  it  the 
rules  of  equity  applicable  to  the  dis- 
position of  such  issues."  Buford  v.  R. 
R.,  82  Ky.  286. 
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cute  the  contract,  but  rather  the  state  of  mind  which  is  induced  by 
the  means  employed ;  while  in  the  .same  opinion  it  is  also  said  that 
threat  must  be  of  such  a  nature  and  made  under  such  circum- 
stances as  would  amount  to  a  reasonable  and  adequate  cause  to 
control  the  will  of  the  person  who  is  threatened.7 

Some  of  the  definitions  of  duress  lay  stress  on  the  idea  of  con- 
straint. "Duress  exists  when  one  by  the  unlawful  act  of  another 
is  induced  to  make  a  contract  or  perform  some  act  under  circum- 
stances which  deprive iiim  of  the  exercise  of  free  will."*  "Duress 
is  unlawful  constraint  exercised  upon  a  man,  whereby  he  is  forced 
to  do  some  act  against  his  will. ' ' 9 

Other  definitions  emphasize  the  resemblance  of  duress  to  fraud. 
"Duress  is  a  species  of  fraud.' ' 10  "Duress  is  a  species  of  fraud  in 
which  compulsion  of  some  form  takes  the  place  of  deception  in 
accomplishing  the  in  jury."  n  "Duress  is  a  species  of  fraud  differ- 
ing from  deceit  in  that  it  overcomes  volition  by  less  artistic 
method.''12  Duress  as  to  the  method  whereby  it  is  caused  may  be 
divided  into  two  classes:  (1)  duress  of  the  person,  as  by  (a) 
violence  or  (b)  imprisonment;  and  (2)  duress  of  property.  Each 
of  these  again  may  be  (1)  actual  or  (2)  threatened.  Further,  the 
person  subject  to  duress  may  be  either  (1)  the  very  person  against 
whom  violence,  threats,  and  the  like,  are  directed,  or  (2)  one  stand- 
ing in  certain  relations  to  such  person.  Each  of  these  classes  must 
be  considered  separately. 

§482.  Standard  for  determining  existence   of  duress.     The 

original  common-law  rule  was  that  there  could  be  no  duress  unless 
the  threats  or  violence  were  of  such  sort  as  to  overcome  the  mind 
of  a  courageous  man.1    It  ignored  the  effect  of  the  acts  upon  the 


7  Fountain  v.  Bigham,  235  Pa.  St.  35, 
84  Atl.  131.  "The  threat  must  be  of 
such  a  nature  and  made  under  such 
circumstances  as  to  constitute  a  rea- 
sonable and  adequate  cause  to  control 
the  will  of  the  threatened  person/' 
Fountain  v.  Bigham,  235  Pa.  St.  35,  84 
Atl.  131. 

•  Hackley  v.  Headley,  45  Mich.  569, 
8  N.  W.  511  [quoted  in  Guinn.  v.  Sump- 
ter  Valley  Ry.  Co.,  63  Or.  368,  127  Pac. 
987]. 

9  Horn  v.  Davis,  70  Or.  498,  142  Pac. 
544. 


WKiler  v.  Wohletz,  79  Kan.  716,  L. 
R.  A.  1915B,  11,  101  Pac.  474. 

11  Kaus  v.  Gracey,  162  la.  671,  144  N. 
W.  625. 

12  Snyder  v.  Samuelson,  140  Minn.  57, 
167  N.  W.  287  [citing  Neibuhr  v.  Gage, 
99  Minn.  149,  108  N.  W.  884,  109  N. 
W.  1]. 

1  "Qui  cadere  possit  in  virum  con- 
stantem."  Bracton  1,  2;  c.  5  [quoted 
1  Black.  Com.  131]. 

"Not  a  vain  fear  but  such  a&  may 
befall  a  constant  man."  Co.  Litt.  253b. 
But    Coke    is'  speaking    here    of   such 
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mind  of  the  person  who  actually  was  subjected  to  duress,  and  con- 
sidered only  the  effect  of  such  acts  upon  the  mind  of  an  ideal  and 
abstract  -being.  Even  under  the  rigid  common-law  rule,  if  the  evi- 
dence showed  that  the  acts  in  question  did  not  in  fact  overpower 
the  mind  of  the  person  who  was  subjected  thereto,  the  common  law 
in  such  case  regarded  the  effect  upon  the  mind  of  such  person, 
and  not  the  effect  upon  the  mind  of  an  ideal  and  abstract  person 
whom  the  law  had  set  up  as  a  standard  to  be  applied  in  case  the 
acts  did  in  fact  overpower  the  mind  pt  the  person  who  was  sub- 
jected thereto.2 

The  first  step  in  putting  the  common-law  rule  on  a  more  rational 
basis  was  to  hold  that  duress  might  consist  of  any  conduct  which 
could  overpower  the  mind  of  an  ordinarily  firm  man.  This  rule  is 
repeated  by  many  courts,  in  obiter  at  least ;  for  few  decisions  seem 
really  to  rest  on  this  principle.3  Thus  where  duress  is  caused  by 
threats,  it  has  been  said  that  there  must  be  a  reasonable  ground 
for  belief  that  the  party  making  the  threat  has  the  power  to  carry 
it  into  execution.4  Where  the  question  has  come  squarely  at  issue 
the  great  majority  of  the  courts  have  taken  the  second  step  neces- 


durese  as  will  excuse  actual  entry  on 
land  and  will  allow  a  claim  made  by 
him  "as  near  to  the  tenements  as  he 
dare,"  to  be  equivalent  to  an  entry  for 
purposes  of  seizin. 

See  the  discussion  in  Galusha  v.  Sher- 
man, 105  Wis.  263,  47  L.  R.  A.  417,  81 
N.  W.  495. 

"Such  a  threat  is  not  of  a  nature  to 
overcome  a  firm  and  prudent  man/' 
Chitty  on  Con.  1,  p.  271,  272  (eleventh 
edition). 

2  See  §496. 

3  United  States.  Brown  v.  Pierce,  74 
U.  S.  (7  Wall.)  205,  19  L.  ed.  134; 
United  States  v.  Huckabee,  83  U.  S. 
(16  Wall)   414,  21  L.  ed.  457. 

Arkansas.  Bosley  v.  Shanner,  26 
Ark.  280. 

Indiana.  Hines  v.  Hamilton  Co.,  93 
Ind.  266. 

Maine.  Harmon  v.  Harmon,  61  Me. 
227, 14  Am.  Rep.  556 ;  Higgins  v.  Brown, 
78  Me.  473,  5  Atl.  269. 

Massachusetts.  Robinson  v.  Gould, 
65  Mass.  (11  Cush.)  55;  Morse  v.  Wood- 


worth,  156  Mass.  233,  248,  27  N.  E. 
1010,  29  N.  E.  525. 

Michigan.  Bank  v.  Blodgett,  115 
Mich.  160,  73  N.  W.  120,  885. 

Minnesota.  Flanigan  v.  Minneapolis, 
36  Minn.  406,  31  N.  W.   359. 

Missouri.  Wolf  v.  Marshall,  52  Mo. 
167;  Wilkerson  v.  Hood,  66  Mo.  App. 
491. 

Nebraska,  Horton  r.  Bloedorn,  37 
Neb.  666,  56  K  W.   321. 

Virginia.  Ford  v.  Engleman,  118 
Va.  89,  86  S.  E.  852. 

West  Virginia.  Simmons  v.  Obert, 
9  W.  Va.  358. 

Wisconsin.  Wolff  v.  Bluhm,  95  Wis. 
257,  60  Am.  St.  Rep.  115,  70  N.  W.  73. 

Wyoming.  Barrett  v.  Mahnken,  6 
Wyo.  541,  71  Am.  Sfc.  Rep.  953,  48 
Pac.    202. 

4  United  States,  United  States  v. 
Huckabee,  83  U.  S.  (16  Wall)  414,  21 
L.  ed.  457. 

Arkansas.  Burr  v.  Burton,  18  Ark. 
214;   Bosley  v.  Shanner,  26  Ark.  280. 
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sary  to  put  the  doctrine  of  duress  on  a  rational  basis,  and  have 
held  that  duress  exists  where  the  threats  or  violence  used  were 
such  as  to  overpower  the  mind  of  the  person  subjected  thereto.1 
Under  this  theory,  if  the  party  who  is  subjected  to  the  duress  is  not 
a  person  of  ordinary  courage  and  firmness,  and  if  his  mind  was 
actually  overpowered,  he  may  avoid  such  transaction,  even  though 


Connecticut.  Barrett  v.  French,  1 
Conn.  354,  6  Am.  Dec.  241. 

Illinois.  Youngs  v.  Simm,  41*111. 
App.  28. 

Maine.  Harmon  v.  Harmon,  61  Me. 
231,  14  Am.  Rep.  556;  Seymour  v.  Pres- 
cott,  69  Me.  376;  Higgins  v.  Brown,  78 
Me.  473,  5  Atl.  269. 

Massachusetts.  Morse  v.  Wood- 
worth,  155  Mass.  233,  248,  27  N.  E. 
1010,  29  N.  E.  525. 

Missouri.  Wolf  v.  Marshall,  52  Mo. 
167;  Buchanan  v.  Sahlein,  9  Mo.  App. 

Texas.    Landa  v.  Obert,  45  Tex.  539. 

B  United  States.  International  Har- 
vester Co.  v.  Voboril,  187  Fed.  973,  110 
C.  C.  A.  311. 

Alabama.  Hartford,  etc.,  Insurance 
Co.  v.  Kirkpatrick,  111  Ala.  456,  20 
So.  651. 

Arkansas.  Burr  v.  Burton,  18  Ark. 
214. 

Idaho.  Wilbur  v.  Blanchard,  22  Ida. 
517,  126  Pac.  1069. 

Illinois.  Bonney  v.  Bonney,  237  111. 
452,  86  N.  E.  1048;  Youngs  v.  Simm,  41 
111.  App.  28;  Overstreet  v.  Dunlap,  56 
111.  App.  486. 

Indiana.  Stanley  v.  Dunn,  143  Ind. 
495,  42  N.  E.  008;  Baldwin  v.  Hutchin- 
son, 8  Ind.   App.   454,   35  N.   E.   711. 

Iowa.  Callendar  Savings  Bank  v. 
Loos,  142  la.  1,  120  N.  W.  317;  Kaus 
v.  Gracey,  162  la.  671,  144  N.  W.  625, 

Kansas.  Williams  on -Hansell,  Frazier 
Co.  y.  Ackerman,  77  Kan.  502,  20  L. 
R.  A.   (N.S.)   484,  94  Pac.  807. 

Massachusetts.  Silsbee  v.  Webber, 
171  Mass.  378,  50  N.  E.  555;  Anthony 
&  Cowell  Co.  v.  Brown,  214  Mass.  439, 
101  N.  E.  1056. 


Michigan.  Meech  v.  Lee,  82  Mich. 
274,  46  N.  W.  383;  Cribbs  v.  Sowle, 
87  Mich.  340,  24  Am.  St.  Rep.  166,  49 
N.  W.  587;  Miller  v.  Lumber  Co.,  98 
Mich.  163,  39  Am.  St  Rep.  524,  57  N. 
W.  101. 

Montana.  Rossiter  v.  Loeber,  18 
Mont.  372,  45  Pac.  560. 

Nebraska.  First  National  Bank  v. 
Sargent,  65  Neb.  594,  59  L.  R.  A.  296, 
91  N.  W.  595;  Nebraska  Mutual  Bond 
Association  v.  Klee,  70  Neb.  383,  97 
N.  W.  476. 

New  Jersey.  Earle  v.  Hosiery  Co., 
36  N.  J.  Eq.  188. 

New  York.  Eadie  v.  Slimmon,  26  N. 
Y.  9,  82  Am.  Dec.  395. 

Ohio.    James  v.  Roberts,  18  Ohio  548. 

Oklahoma.  Anderson  v.  Kelley,  57 
Okla.  109,  156  Pac.  1167;  Edmondston 
v.  Porter,  —  Okla.  ■— ,  162  Pac.  692; 
Huston  v.  Domeny,  —  Okla.  — ,  173 
Pac.  805. 

Oregon.  Parmentier  v.  Pater,  13  Or. 
121,   9   Pac.   59. 

Pennsylvania.  Sulzner  v.  Oappeau- 
Lemley,  etc,  Co.,  234  Pa.  St.  162,  83 
Atl.  103;  Fountain  v.  Bigham,  235  Pa. 
St.  35,  84  Atl.  131. 

Wisconsin.  Galusha  v.  Sherman,  105 
Wis.  263,  47  L.  R.  A.  417,  81  N.  W. 
495.       ' 

"Under  the  modern  theory  duress  is 
to  be  tested,  not  by  the  nature  of  tfhe 
acts  or  threats,  but  rather  by  the  state 
of  mind  of  the  victim  induced  by  such 
acts  and  threats."  Williamson-Halsell 
Frazier  Co.  v.  Ackerman,  77  Kan.  502 
20  L.  R.  A.    (N.S.)    484,  94  Pac.  807. 

"The  law  no  longer  allows  a  person 
to  enjoy,  without  disturbance,  the 
fruits  of  his  iniquity,  because  his  vie- 
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the  threats  which  were  used  would  not  have  influenced  an  ordinary 
man.6  A  threat  of  criminal  prosecution  of  A's  son-in-law  upon  a 
well-founded  criminal  charge  may  operate  as  duress  upon  A,  and 
compel  him  to  sign  notes  in  payment  of  the  amount  which  his  son- 
in-law  had  embezzled,  although  he  did  not  have  any  affection  for 
his  son-in-law,  but  feared  the  disgrace  which  his  daughter  would 
feel  if  her  husband  were  imprisoned  in  the  penitentiary,  and  *the 
effect  of  such  disgrace  upon  her.7  A  request  for  a  charge  to  the 
effect  that  to  constitute  duress,  fear  of  death  or  bodily  harm  or 
imprisonment  should  be  engendered,  is  properly  refused.1  It  is 
error  for  the  trial  court  to  charge  that  duress  exists  in  presenting 
a  revolver  or  some  other  imminent  apparent  danger  to  one's  life, 


tim  was  not  a  person  of  ordinary  cour- 
age; and  no  longer  gauges  the  acts 
that  shall  be  held  legally  sufficient  to 
produce  duress  by  any  arbitrary  stand- 
ard, but  holds  him  who,  by  putting 
another  in  fear,  shall  have  produced  in 
him  a  state  of  mental  incompetency 
to  contract,  and  then  takes  advantage 
of  such  condition,  no  matter  by  what 
means  such  fear  be  caused,  liable  at 
the  option  of  such  other  to  make  resti- 
tution to  him  of  everything  of  value 
thereby  taken  from  him."  Galusha  v. 
Sherman,  105  Wis.  263,  47  L.  R.  A.  417, 
81  N.  W.  495. 

"Nor  in  my  opinion  is  it  the  true 
policy  of  the  law  to  make  an  arbitrary 
and  unyielding  rule  in  such  cases  to 
apply  to  all  alike  without  regard  to 
age,  sex,  or  condition  of  mind.  Weak 
and  cowardly  people,  and  old  and  ig- 
norant persons,  are  the  ones  that  need 
the  protection  of  the  courts,  and  they 
are  the  ones  usually  operated  upon 
and  influenced  by  threats."  Cribbs  v. 
Sowle,  87  Mich.  340,  24  Am.  St.  Rep. 
166,  49  N.  W.  587  [quoted  in  Baldwin 
y.  Hutchinson,  8  Ind.  App.  454,  35  N. 
E.  711]. 

"To  constitute  duress  sufficient  to 
avoid  a  contract  in  this  state,  the 
means  adopted  need  only  be  of  a  char- 
acter necessary  to  overcome  the  will 
and  desirje  of  the  injured  party,  whether 


that  person  be  below  or  above  the 
average  person  in  firmness  and  courage, 
and  whether  the  means  employed  come 
clearly  within  the  common-law  defini- 
tion of  duress  or  otherwise.  In  other 
words,  the  law  extends  its  protection 
to  an  individual  without  reference  to 
whether  he  is  weak  intellectually,  and 
refuses  to  measure  his  rights  by  an 
arbitrary  yardstick  avowedly  appli- 
cable only  to  men  of  ordinary  intellect, 
firmness  and  courage."  Nebraska  Mu- 
tual Bond  Association  ▼.  Klee,  70  Neb. 
383,  97  N.  W.  476. 

"No  arbitrary  standard  can  be  fixed 
in  determining  what  in  fact  constitutes 
duress  or  menace  in  any  given  case, 
for  what  would  accomplish  that  result 
in  one  instance  might  totally  fail  in 
another.  The  means  employed,  the  age 
and  sex,  physical  condition,  mental 
characteristics,  and  the  environment  of 
the  complaining  party  are  some  of  the 
matters  which  may  properly  be  con- 
sidered in  determining  the  question." 
Anderson  v.  Kelley,  57  Okla.  100,  156 
Pac.  1167. 

•  Silsbee  v.  Webber,  171  Mass.  378, 
50  N.  E.  555;  Anthony  &  Cowell  Co. 
v.  Brown,  214  Mass.  439,  101  N.  E.  1056. 

T  Nebraska  ^futual  Bond  Association 
v.  Klee,  70  Neb.  383,  97  N.  W.  476. 

8  Liebau  v.  Miller,  89  Kan.  697,  132 
Pac.  173. 
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if  the  evidence  shows  that  threats  of  arrest  and  imprisonment  were 
the  means  of  duress  which  were  employed.8  The  difference  between 
the  old  rule  and  the  new  amounts,  in  fact,  to  less  than  appears  at 
first  because  in  the  absence  of  affirmative  evidence  the  person  sub- 
jected to  duress  must  be  assumed  to  be  ordinarily  firm  and  pru- 
dent.10 In  discussing  duress,  accordingly,  we  must  consider  (1) 
what  acts  or  words  may  in  contemplation  of.  law  amount  to  duress ; 
(2)  whether  such  conduct  did  in  the  particular  case  cause  duress; 
and  (3)  the  effect  of  duress  if  it  exists. 

In  some  jurisdictions  duress  is  defined  by  statute,11  and  gener- 
ally the  test  which  is  adopted  by  statute  is  that  of  the  effect  upon 
the  mind  of  the  person  who  is  subjected  thereto.12 

IL 

ACTS  AND  THREATS  AMOUNTING  TO  DURESS. 

§483.  Forms  of  duress — Violence.  Actual  violence  may  un- 
doubtedly constitute  duress.1  Thus  where  a  husband  compelled  his 
wife  to  sign  articles  of  separation  by  knocking  her  down  and  kick- 
ing her,  such  articles  were  decreed  void.2  So  where  one  is  com- 
pelled to  execute  an  instrument  or  make  a  contract  by  mob  vio- 
lence,* or  by  violence  of  robbers,4  or  by  reason  of  an  assault  with 
a  deadly  weapon,8  duress  exists.  In  some  of  these  cases,  however, 
the  actual  violence  is  ignored  in  the  pleadings  of  the  parties  and 
the  opinion  of  the  court  and  the  ground  for  the  decisions  is  said  to 
be  duress  per  minas.8 


•  Callendar  Savings  Bank  v.  Loos,  142 
la.  1,  120  N.  W.  317.  For  a  discussion 
of  the  different  theories  of  duress  by 
the  court,  without  committing  itself 
to  either  theory,  see  Wood  v.  Kansas 
Oity  Home  Telephone  Go.,  223  Mo.  637, 
123  S.  W.  6. 

tOSulzner  v.  C&ppeau-Lemley,  etc., 
Co.,  234  Pa.  St  162,  83  At!.  103. 

11Whitt  v.  Blount,  124  Ga.  671,  53 
S.  E.  205. 

12  Whit*  v.  Blount,  124  Ga.  6/1,  53 
S.  £.  205. 

1  Kentucky.  Stewart  v.  Stewart,  30 
Ky.  (7  J.  J.  Mar.)  183,  23  Am.  Dec. 
306. 

Montana.  Rossiter  v.  Loeber,  18 
Mont.  372,  45  Pa*.  «560. 


South  Dakota.  Bueter  v.  Bueter,  1 
S.  D.  94,  8L.R.A.  562,  45  N.  W.  208. 

Texas.  Dimmit*  v.  Rdbbins,  74  Tex. 
441,  12  S.  W.  94. 

Wisconsin.  Magoon  v.  Reber,  76  Wk. 
392,  45  N.  W.   112. 

2  Bueter  v.  Bueter,  1  S.  D.  94,  8  L. 
R.  A.  5«2,  45  N.  W.  208. 

3  Rossi ter  v.  Loeber,  18  Mont.  372,  45 
Pac.  560;  Doolittle  v.  McCullough,  7 
O.  S.  299;  Brown  v.  Peck,  2  Wis.  261. 

4Dimmitt  v.  Bobbins,  7*4  Tex.  441, 
12  S.  W.  94. 

■Stewart  v.  Stewart,  30  Ky.  (7  J. 
J.  Mar.)  183,  23  Am.  Dec.  396;  Magoon 
v.  Reber,  76  Wis.  392,  45  N.  W.  112. 

•  See  Brown  v.  Peck,  2  Wfe.  261. 
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§  484.  Imprisonment.  Unlawful  imprisonment  may  undoubtedly 
amount  to  duress,1  as  where  a  father  is  arrested  on  an  illegal  war- 
rant charging  him  with  kidnapping  his  own  minor  child,  and  is 
thereby  coerced  into  signing  a  release  of  his  authority  over  the 
child.2  If  one  who  is  unlawfully  imprisoned  is  obliged  to  sign  an 
agreement  not  to  bring  an  action  for  damages  against  the  party 
who  caused  such  imprisonment  as  a  condition,  of  his  release,  such 
release  is  obtained  by  duress.3  If  A's  son,  X,  is  in  jail,  charged 
with  murder,  and  X's  lawyer,  B,  threatens  to  have  the  case  post- 
poned and  to  have  B  kept  in  jail  unless  A  gave  to  B  his  note  for 
the  fine  of  others  who  were  accused  of  such  crime  and  who  had 
been  released,  it  was  held  that  duress  existed,  even  if  an  illegal 
imprisonment  was  an  essential  element  of  duress,  sinfce  the  im- 
prisonment which  was  threatened  in  this  case  was  illegal.4  At  the 
early  common  law,  it  seems  that  lawful  imprisonment  could  not 
amount  to  duress.1  It  has  been  held  that  where  A  is  detained  in 
prison  under  a  threat  that  he  should  lie  there  and  rot  unless  he 
executed  a  sealed  release,  duress  did  not  exist,  since  he  had  an 
ample  legal' remedy  in  his  action  on  the  case,  even  if  he  was  ar- 
rested in  the  first  instance  without  any  cause  of  action.8  At 
modern  law,  if  the  imprisonment  is  lawful  and  is  used  as  a  means 
of  extortion,  duress  exists,7  as  where  the  arrest  was  made  with- 
out any  intention  of  prosecuting,  but  solely  to  obtain  the  instru- 
ment signed.*    If  the  imprisonment  is  lawful  and  made  in  good 


1  United  States.  Brown  v.  Pjerce,  74 
U.  S.   (7  Wall)  205,  19  L.  ed.  134. 

Georgia.  Hunt  v.  Hunt,  94  Ga.  257, 
31  S.  E.  515. 

Massachusetts.  Fisher  v.  Shattuck, 
34  Mass.    (17  Pick.)   252. 

New  Jersey.  Schuster  v.  Arena,  83 
N.  J.  L.  79,  84  Atl.  723. 

Oklahoma.  Wheeler  v.  Pettyjohn, 
14  Okla.  71,  76  Pac.  117. 

Tennessee.  Willard  v.  Willard,  65 
Tenn.  (6  Baxt.)  297,  32  Am.  Rep.  529. 

West  Virginia.  Lyons  v.  Davy- 
Pocahontas  Coal  Co.,  75  W.  Va.  739, 
84  S.  E.  744. 

2  Hunt  v.  Hunt,  94  Ga.  257,  31  S.  E. 
515. 

J  Lyons  v.  Davy-Pocahontas  Coal  Co., 
75  W.  Va.  739,  84  S.  E.  744. 

4  Bailey  v.  Devine,  123  Ga.  653,  107 
Am.  St.  Rep.  153,  51  S.  E.  603. 


II  Levinz  68. 

•  1  Levinz  68. 

7  Illinois.  Mayer  v.  Oldham,  32  111. 
App.  233. 

Massachusetts.  Morse  v.  Wood  worth, 
155  Maas.  233,  27  N.  E.  1010,  29  N.  E. 
525;  Sweet  v.  Kimball,  166  Mass.  332, 
55  Am.  St.  Rep.  406,  44  N.  E.  243. 

Ohio.  Reinhard  v.  Columbus,  49  O. 
S.  257,  31  N.  E.  35. 

Oklahoma.  Wheeler  v.  Pettyjohn,  14 
Okla.  71,  76  Pac.   117. 

Pennsylvania.  Fillman  v.  Ryon,  168 
Pa.  St.  484,  32  Atl.  89. 

West  Virginia.  Bolyard  v.  Bolyard, 
79  W.  Va.  554,  L.  R.  A.  1917D,  440,  91 
S.  E.  529. 

Wisconsin.  Heckman  v.  Swartz,  64 
Wis.  48,  24  N.  W.  473. 

I  Mayer  v.  Oldham,  32  III.  App.  233. 
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faith,  without  the  intention  of  extorting  the  instrument  in  ques- 
tion, some  courts  hold  that  duress  does  not  exist"9  A  note  given 
by  the  father  of  a  bastard  to  the  mother  while  the  father  is  under 
arrest  is  not  given  under  duress.10  A  bond  for  support  given  by  a 
husband  while  under  arrest  for  non-support  is  held  not  to  be  ren- 
dered invalid  by  such  arrest*11  The  cases  of  arrest  for  non-support 
and  bastardy  may  be  justified  on  the  theory  that  the  legislature 
has  impliedly  treated  such  contracts  as  valid,  even  though  made  by 
one  under  arrest,  since  the  statute  provides  for  arrest  as  part  of 
the  procedure,  and  it  also  recognizes  the  validity  of  compromises 
made  under  such  arrest. 

The  better  view  seems  to  be  that  duress  exists  if  the  prisoner 
is  actually  coerced  into  signing  an  instrument  that  he  otherwise 
would  not  have  signed  but  for  such  imprisonment,  whether  it  is 
lawful  or  unlawful ; 12  as  an  agreement  to  relinquish  wages  signed 
by  a  cook  on  a  ship  on  being  released  from  irons,13  or  a  re-execu- 


« Arkansas.  Shattuck  v.  Watson,  53 
Ark.  147,  7  L.  R.  A.  551,  13  S.  W.  516. 

Connecticut.  Mascolo  v.  Montesanto, 
61  Conn.  50,  29  Am.  St.  Rep.  170,"  23 
Atl.  714. 

Indiana.  Harrison  Township  v.  Addi- 
son,  176  Ind.   389,  96  N.   E.   146. 

Iowa.    James  v.  Dalbey,  107  la.  463, 

78  N.  W.  51. 

Maine.  Hilborn  v.  Bucknam,  78  Me. 
482,  57  Am.  Rep.  816,  7  Atl.  272;  Thorn 
v.  Pinkham,  84  Me.  101,  30  Am.  St. 
Rep.  335,  24  Atl.  718. 

Massachusetts.  Watkins  v.  Baird, 
6  Mass.  506,  4  Am.  Dec.   170. 

Nebraska.  McCormick  Harvesting 
Mch.  Co.  v.  Miller,  54  Neb.  644,  74  N. 
W.   1061. 

New  Jersey.  Clark  v.  Turnbull,  47 
N.  J.  L.  265,  54  Am.  Rep.  157. 

New  York.  Knapp  v.  Hyde,  60  Barb. 
(N.  Y.)   80. 

West  Virginia.     Bolyard  v.  Bolyard, 

79  W.  Va.  554,  L.  R.  A.  1917D,  440,  91 
S.  E.  529.  To  the  same  effect,  see 
obiter  in  Bailey  v.  Devine,  123  Ga.  653, 
107  Am.  St.  Rep.  153,  51  S.  £.  603. 

10  Jones  v.  Peterson,  117  6a.  58,  43 
S.  E.  417. 


11  Bolyard  v.  Bolyard,  79  W.  Va.  554, 
L.  R.  A*.  1917D,  440,  91  S.  E.  529. 

12  Alabama.  Hartford,  etc.,  Co.  v. 
Kirkpatrick,  111   Ala.  456,  20  So.  651. 

Georgia.  Jordan  v.  Beecher,  143  Ga. 
143,  L.  R.  A.  1913D,  1122,  84  S.  E. 
549. 

Massachusetts.  Morse  v.  Woodworth, 
155  Mass.  233,  27  N.  E.  1010,  29  N.  E. 
525. 

« 

Michigan.  Feller  v.  Green,  26  Mich. 
70. 

New  York.  Adams  v.  Bank,  116  N. 
Y.  606,  15  Am.  St.  Rep.  447,  6  L.  R. 
A.  491,  23  N.  E.  7. 

Oklahoma.  Wheeler  v.  Pettyjohn,  14 
Okla.  71,  76  Pac.  117. 

Pennsylvania.  Pflaum  v.  McClintock, 
130  Pa.  St.  369,  18  Atl.  734. 

Wisconsin.  Heckman  v.  Swartz,  64 
Wis.  48,  24  N.  W.  473.  "Where  there 
is  an  arrest  for  improper  purposes 
without  a  just  cause,  or  where  there 
is  an  arrest  for  a  just  cause  but  with- 
out lawful  authority,  or  when  there  w 
an  arrest  for  a  just  cause  and  under 
lawful  authority  for  unlawful  pur- 
poses, it  may  be  construed  a  duress." 
Richardson  v.  Duncan,  3  N.  H.  508. 

13  The  Fred  E.  Sander,  95  Fed.  829. 
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tion  of  a  note  and  mortgage  by  a  creditor  who  has  been  discharged 
by  a  composition  in  order  to  secure  his  release  from  an  arrest  upon 
a  charge  of  larceny.14  The  arrest  of  A  on  a  warrant  issued  by  a 
justice  of  the  peace,  who  is  the  president  of  a  corporation  to  which 
A  is  indebted,  is  duress  for  which  a  conveyance  by  A's  wife  in 
payment  of  such  debt,  may  be  avoided.19 

§  485.  Duress  of  property.  The  original  English  rule  was  that 
neither  seizure  nor  destruction  of  property,  actual  or  threatened, 
could  be  treated  as  duress  for  the  purpose  of  avoiding  a  contract 
thereby  induced.1  Thus  duress  could  not  be  interposed  as  a  de- 
fense to  a  note  for  an  amount  of  rent  greatly  in  excess  of  that  due, 
given  to  obtain  the  release  of  an  excessive  distress.2  By  some  pro- 
cess of  reasoning  the  English  courts  reached  the  conclusion  that  a 
payment  of  money  induced  by  duress  of  property  could  be  recov- 
ered, but  an  executory  contract  induced  thereby  could  not  be 
avoided.1  The  American  courts  in  early  cases  first  followed  the 
English  courts,4  then  began  to  distinguish  the  more  extreme  cases,1 
and  finally  repudiated  the  English  rule  as  an  entirety.  "The  two 
rules  recognized  by  the  courts  of  England,  it  seems  to  us,  lead  to 
an  obvious  absurdity ;  that  is  to  say,  that  when  one  pays  money  in 
order  to  obtain  possession  of  his  goods  when  unlawfully  detained 
by  another,  he  may  recover  it  back,  but  if  he  gives  his  note  under 
the  same  circumstances  and  for  the  same  purpose,  he  can  not  suc- 
cessfully resist  its  payment.,,8  "If,  therefore,  such  be  the  case 
where  money  has  been  paid,  a  fortiori  is  such  a  defense  available 
in  an  action  upon  a  promissory  note  extorted  in  the  manner 
alleged.,,T  The  English  rule  was  based  upon  two  reasons:  (1) 
that  duress  of  property  could  not  affect  the  firm  and  courageous 
man  whom  the  law  assumed  as  the  test  for  the  influence  of  duress ;  • 


14  Wheeler  v.  Pettyjohn,  14  Okla.  71, 
76  Pac.  117. 

1»  Jordan  v.  Beecher,  143  Ga.  143,  L. 
R.  A.  191&D,  1122,  84  S.  E.  549. 

1  Coke,  2  Inst.  483;  1  Black.  Com.  131; 
Sumner  v.  Ferryman,  11  Mod."  201; 
Skeate  v.  Beale,  11  Ad.  &  El.  983. 

*Skeate  v.  Beale,  11  Ad.  &  El.  983. 

3  Atlee  v.  Backhouse,  3  M.  &  W.  633. 

♦  Edwards  v.  Handley,  3  Ky.  (Hard.) 
602,  3  Am.  Dec.  745.  (In  obiter,  as  in 
this  case,  fear  of  loss  of  property  by 
process  of  law  was  invoked.) 


•  Foshay  v.  Ferguson,  5  Hill  (N.  Y.) 
154.  (A  case  in  which  in  obiter  the 
court  said  that  an  illegal  distress  of 
property  would  not  be  duress,  but  a 
threatened  destruction  of  property 
would  be.) 

lOlfphant  v.  Ma  rich  am,  79  Tex.  543, 
23   Am.    St.    Rep.  363,    15    S.   W.   569. 

7  White  v.  Heylman,  34  Pa.  St.  142 
[quoted  in  Oliphant  v.  Markham,  79 
Tex.  543,  23  Am.  St.  Rep.  363,  15  S. 
W.  569]. 

•  See  §  482. 
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(2)  that  the  party  threatened  with  loss  of  property  had  an  ade- 
quate remedy  in  trover,  replevin,  and  the  like.9  It  will  be  seen 
that  battery  and  duress  of  property  are  treated  by  Blackstone  as 
equally  inoperative.  The  first  reason  is  now  very  generally  dis- 
carded in  the  United  States.10  The  second  reason  is  still  recog- 
nized in  some  jurisdictions  where  no  circumstances  of  especial 
hardship  exist.  Some  courts  hold  that  if  under  the  facts  replevin 
is  an  adequate  remedy,  duress  of  property  can  not  exist ; !1  others 
that  such  duress  may  exist  even  if  the  property  could  be  recovered 
by  replevin.12  Under  the  first  of  these  views,  a  seizure  of  A's 
property  by  an  officer  having  a  writ  of  execution  against  B,  is  not 
such  duress  as  will  avoid  a  receipt  and  contract  to  return  such 
property  given  by  A  to  such  officer.13  The  influence  of  the  English 
rule  is  thus  marked  even  in  some  jurisdictions  which  have  dis- 
carded it  as  an  entirety.  An  accurate  statement  of  the  modern 
American  rule  is  therefore  difficult  on  account  of  a  lack  of  har- 
mony in  the  decisions  of  the  courts.  Further,  while  many  courts 
term  detention  of  goods  duress,  others  refer  to  it  as  merely  analog- 
ous to  duress.14  It  is  said  to  be  compulsion,  though  not  amounting 
to  technical  duress.11  The  following  classes  of  cases  should  be  dis- 
tinguished: (1)  if  circumstances  of  especial  hardship  exist,  Amer- 
ican courts  are  practically  unanimous  in  holding  that  a  promise 
made  to  obtain  property  unlawfully  detained  may  be  avoided  for 


t  "A  fear  of  battery,  or  being  beaten, 
though  never  so  well  grounded,  is  no 
duress;  neither  is  the  fear  of  having 
one's  house  burned  or  one's  goods  taken 
away  and  destroyed,  because  in  these 
cases,  should  the  threat  be  performed, 
a  man  may  have  satfB  faction  by  re- 
covering equivalent  damages."  1  Black. 
Com.  131. 

10  See  §  482. 

11  Edwards  v.  Handley,  3  Ky.  (Hard.) 
602,  3  Am.  Dec.  745;  Kingsbury  v. 
Sargent,  83  Me.  230,  22  Atl.  105;  Bing- 
ham v.  Sessions,  14  Miss.  (6  Sm.  & 
M.)    13;   Hibbard  v.  Mills,  46  Vt.  243. 

12  Carson,  etc.,  Co.  v.  Patterson,  33 
Cal.  334;  Wilkerson  v.  Hood,  65  Mo. 
App.  491. 

11  Kingsbury  v.  Sargent,  83  Me.  230, 
22  Atl.  105.     (A  was  a  woman  recently 


confined.  The  disturbance  caused  by 
seizing  and  driving  away  the  cattle 
levied  on  was  dangerous  to  a  person  in 
her  condition  and  she  receipted  for  the 
cattle  in  reliance  on  a  statement  by  the 
officer  that  such  receipt  would  not 
affect  her  rights.  Nevertheless  she  was 
held  bound  thereby.) 

14Buford  v.  R.  R.,  82  Ky.  286.  The 
detention  of  goods  is  "a  kind  of  moral 
duress."  Dustin  v.  Farrelly,  81  Mo. 
App.  380.  Tt  is  sometimes  referred  to 
as  "practical  compulsion  which  is 
nearly  related  to  duress."  Fitzgerald 
v.  Construction  Co.,  44  Neb.  463,  62 
N.  W.  899. 

18  Harris  v.  Cary,  112  Va.  362,  71  S. 
E.  551.  See  also,  Weber  v.  Kirkendall, 
44  Neb.  766,  63  N.  W.  35;  Nelson  v. 
Nelson,  99  Neb.  456,  156  N.  W.  1036. 
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duress.11  Thus  a  promise  made  to  obtain  a  release  of  perishable 
property,  such  as  oysters,  from  an  unlawful  attachment,  was  held 
to  be  induced  by  duress.17  So  where  an  officer,  A,  had  taken  B's 
banknotes  on  attachment  and  after  such  attachment  was  released, 
A  refused  to  redeliver  such  notes  to  B  unless  B  would  agree  to  pay 
A,  and  would  pay  A  some  of  this  money  as  a  reward  for  A's  alleged 
finding  of  such  notes  after  they  had  been  lost,  and  B  did  so  because 
as  A  knew,  X,  another  officer,  was  about  to  attach  such  notes,  B's 
promise  and  payment  were  held  to  have  been  made  under  duress.1* 
So  where  A,  an  officer,  had  levied  a  sequestration  on  B's  property, 
-which  he  refused  to  release*  unless  B  would  give  a  bond  conditioned 
to  do  acts  other  and  further  than  required  by  law,  duress  was  held 
to  invalidate  the  bond  as  a  common-law  bond.1*  So  where  B  was 
indebted  to  A,  and  B  owned  a  horse  by  whose  labor  B  made  his 
living  and  supported  his  family,  which  horse  was  exempt  from 
execution,  and  A  dbtained  possession  of  such  horse  by  fraudulently 
representing  that  it  was  to  be  sold  for  cash,  and  then  refused  to 
redeliver  it  until  B  gave  a  note  secured  by  mortgage  on  such  horse 
for  a  sum  in  excess  of  B's  debt  to  A,  it  was  held  that  B  could  avoid 
such  mortgage.20  The  refusal  of  a  carrier  to  transport  cattle  be- 
longing to  a  shipper  which  are  in  the  possession  of  the  carrier  and 
which  are  being  injured  by  delay  unless  the  shipper  signs  a  con- 
tract in  writing  by  which  the  liability  of  the  carrier  is  limited, 
amounts  to  duress  for  which  such  contract  may  be  avoided.21  A's 
threat  to  leave  B's  employment  before  the  expiration  of  the  term, 
to  take  a  fund  which  A  had  collected  for  B  and  to  divert  certain 
valuable  contracts  which  A  controlled,  amounts  to  duress.22  The 
threat  of  immigration  officials  to  detain  a  steamship  until  certain 
aliens  who  are  suffering  from  contagious  diseases  for  which  they 
could  not  have  been  excluded  from  the  United  States  should  re- 


ts Illinois.  Spaids  v.  Barrett,  57  111. 
289,  11  Am.  Rep.  10. 

Kansas.  St.  Louis  A  S.  P.  R.  Co.  v. 
Gorman,  79  Kan.  643,  28  L.  R.  A.  (N.S.) 
637,  100  Pac.  647. 

Nebraska.  Fitzgerald  v.  Construc- 
tion Co.,  44   Neb.   463,  62  N.   W.  899. 

South  Carolina.  Collins  v.  West  bury, 
2  Bay  (S.  Car.)   211,  1  Am.  Dec.  643. 

Texas.  Wooters  v.  Smith,  56  Tex. 
198. 

Vermont.  Lovejoy  v.  Lee,  35  Vt. 
430. 


"  Spaid  v.  Barrett,  57  111.  289,  11  Am. 
Rep.  10. 

It  Lovejoy  v.  Lee,  35  Vt.  430.    . 

1»  Wooters   v.   Smith,  56  Tex.  198. 

MLightfoot  v.  Wallis,  75  Ky.  (12 
Bush)  498.  (The  court  spoke  of  such 
mortgage  as   void.) 

2t  St.  Louis  &  S.  F.  R.  Co.  v.  Gorman, 
79  Kan.  643,  28  L.  R.  A.  (N.S.)  637, 
100  Pac.  647. 

ttWhitt  v.  Blount,  124  Ga.  671,  53 
S.  £.  205. 
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cover,  is  duress  which  will  render  voidable  a  contract  by  which 
such  steamship  company  agrees  to  pay  the  hospital  expenses  of 
such  aliens.28  On  the  other  hand,  the  act  of  the  United  States  in 
withholding  A's  barges  wrongfully,  under  a  threat  that  it  would 
retain  the  barges  and  retain  all  compensation  unless  A  would  make 
a  new  contract,  is  not  duress  for  which  A  may  avoid  such  con- 
tract.24 (2)  Even  if  no  circumstances  of  especial  hardship  exist, 
the  decided  preponderance  of  authority  seems  to  be  in  favor  of  the 
rule  that  wrongful  seizure  or  detention  of  property  may  be  such 
duress  as  to  invalidate  contracts  induced  thereby,21  and  may  be  a 
ground  for  avoiding  such  liability.28  Thus  X,  A's  clerk  pledged 
notes  owned  by  A,  to  B,  to  secure  X's  gambling  debt.  B  refused 
to  surrender  them  till  A  gave  his  note  for  X's  debt.  To  secure  the 
release  of  such  notes  A  did  so.  Such  note  was  held  voidable  as 
given  under  duress.27  A  threat  on  the  part  of  those  who  are  in 
control  of  a  corporation  to  refrain  from  paying  the  debts  of  such 
corporation  and  to  permit  its  property  to  be  sold  for  the  payment 
of  such  debts,  may  amount  to  duress  of  a  minority  stockholder 


23  United  States  v.  Holland- America 
Line,  205  Fed.  943. 

MSilliman  v.  United  States,  101  U. 
S.  465,  25  L.  ed.  987. 

28  Calif ornia.  Carson  River  Lumber 
Co.  v.  Patterson,  33  Cal.  334. 

Indiana.  Bennett  v.  Ford,  47  Ind. 
264. 

Iowa.  Foote  v.  DeFoy,  126  la.  366, 
106  Am.  St.  Rep.  365,  68  L.  R.  A.  302, 
102  N.  W.  112. 

Minnesota.  Joannin  v.  Ogilvie,  49 
Minn.  564,  32 'Am.  St.  Rep.  581,  16  L. 
R.  A.  376,  52  N.  W.  217. 

Missouri.  Wilkerson  v.  Hood,  65 
Mo.   App.  491. 

Nebraska.  Fitzgerald  v.  Construc- 
tion Co.,  44  Neb.  463,  62  N.  W.  899. 

South  Carolina.  Riggs  v.  Wilson,  30 
S.  Car.  172,  8  S.  E.  848. 

Texas.  Oliphant  v.  Markbam,  79 
Tex.  543,  23  Am.  St.  Rep.  363,  15  S. 
W.  569.  "The  weight  of  American  au- 
thority is  in  favor  of  the  doctrine  that 
detention  of  goods  under  certain  cir- 
cumstances may  constitute  duress." 
Oliphant  v.  Markham,  79  Tex.  543,  23 


Am.  St.  Rep.  363,  15  S.  W.  569;  Harris 
v.  Cary,  112  Va.  362,  71  S.  E.  551. 

28  Adams  v.  Schiffer,  11  Colo.  15,  7 
Am.  St.  Rep.  202,  17  Pac.  21;  Bennett 
v.  Ford,  47  Ind.  264. 

"In  civil  cases,  the  rule  as  to  duress 
has  a  broader  application  at  the  present 
■  day  than  that  it  formerly  had.  So 
when  concessions  are  exacted  through 
the  necessity  of  a  person,  in  order  to 
save  his  property,  illegally  withheld 
by  another,  from  destruction  or  irrep- 
arable injury,  such  a  transaction  may 
be  avoided  on  the  ground  of  compul- 
sion, though  not  amounting  to  tech- 
nical durese."  Harris  v.  Gary,  112  Va. 
362,  71  S.  E.  551. 

27  Oliphant  v.  Markham,  79  Tex.  543, 
23  Am.  St.  Rep.  363,  15  S.  W.  569.  "A 
threat  of  instituting  guardianship  pro- 
ceedings so  as  to  deprive  the  party  thus 
threatened  of  the  control  of  his  prop- 
erty, may  amount  to  duress."  Foote  v. 
DePoy,  126  la.  366,  106  Am.  St.  Rep. 
365,  68  L.  R.  A.  302,  102  N.  W.  112; 
Hogan  v.  Leeper,  37  Okla.  655,  47  L.  R. 
A.  (N.S.)  475,  133  Pac.  190. 
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who  is  induced,  by  such  threats,  to  enter  into  a  contract  with  those 
who  are  in  charge  of  such  corporation  as  a*  means  of  saving  his 
interest  in  the  corporation.21  The  refusal  of  a  trustee  to  surrender 
any  of  the  trust  property  unless  the  beneficiary  signed  a  release  of 
his  rights  on  receiving  a  small  part  of  the  trust  property,  amounts 
to  duress.29  Seizure  of  A's  logs  for  alleged  tolls  is  "duress  of 
goods, ' '  for  which  A  may  avoid  his  note,  given  to  B  for  such  tolls.30 
(3)  If  the  party  who  is  alleged  to  have  exercised  duress  has  done 
only  what  he  had  a  legal  right  to  do,  duress  can  not  exist.31  (4) 
The  foregoing  cases  concern  personalty.  The  doctrine  of  duress 
of  property  may  apply  to  realty  as  well  as  to  personalty,  though 
ordinarily  circumstances  of  especial  hardship  must  exist  to  consti- 
tute duress.32 

§  486.  Threats  as  duress — Original  rule.  The  original  common- 
law  rule  seems  to  have  been  that  duress  per  minas  could  exist  only 
when  the  threat  was  of  loss  of  life,  limb  or  liberty.1  This  was  part 
of  the  old  theory  that  duress  was  to  be  tested  by  the  nature  of 
the  act  or  threat,  without  reference  to  the  effect  thereof  on  the 
mind  of  the  person  subjected  thereto,2  and  that  to  be  duress  the 
act  in  question  must  be  such  as  could  affect  a  brave,  or  at  least  a 
reasonably  firm  man.3  The  modern  tendency  being  to  discard  such 
tests,  the  modern  rule  as  to  what  threats  may  amount  to  duress 
includes  much  more  than  the  original  nile  did.4 

§  487.  Threats  of  violence.  Threats  of  violence  may  constitute 
duress,1  as  threats  of  violence  by  a  mob,2  or  fear  of  bodily  harm 


21  Harris  v.  Cary,  112  Va.  382,  71  S. 
£.  551. 

23  Puff  v.  Puff,  139  Ky.  351,  104  S. 
W.  332. 

30  Carson  River  Lumber  Co.  v.  Pat- 
terson, 33  Cal.  *334. 

31  York  v.  Hinkle,  80  Wis.  624,  27 
Am.  St.  Rep.  73,  50  N.  W.  895. 

ttJoannin  v.  Ogilvie,  49  Minn.  564, 
32  Am.  St.  Rep.  581,  16  L.  R.  A.  376, 
52  N.  W.  217;  First  National  Bank  v. 
Sargent,  65  Neb.  594,  91  N.  W.  595. 

10o.  Lit*.  253b;   1  Black.  Com.  131. 

2  See  §  482. 

3  See  §482. 

4  See  §  482. 

1  United  States.  Brown  v.  Pierce,  74 
U.  S.  (7  Wall.)  205,  19  L.  ed.  134. 


Kansas.  Berry  v.  Berry,  57  Kan. 
691,  57  Am.  St.  Rep.  351,  47  Pac.  837. 

Kentucky.  Commonwealth  v.  Reffitt, 
149  Ky.  300,  42  L.  R.  A.  (N.S.)  329, 
148  S.  W.  48. 

Montana.  Rossiter  v.  Loeber,  18 
Mont.  372,  45  Pac.  560. 

Ohio.  Doolittle  v.  McCullough,  7  O. 
S.  299. 

West  Virginia.  Beamer  v.  Clayton, 
—  W.  Va.  — ,  96  S.  E.  969. 

2  Brown  v.  Pierce,  74  U.  S.  (7  Wall) 
205,  19  L.  ed.  134;  Baker  v.  Morton, 
79  U.  S.  (12  Wall)  150,  20  L.  ed.  262; 
Commonwealth  v.  Reffitt,  149  Ky.  300, 
42  L.  R.  A.  (N.S.)  329,  148  S.  W.  48; 
Doolittle  y.  McCullough,  7  O.  S.  299. 
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and  abandonment  by  a  husband.3  But  a  threat  of  a  woman  to  kill 
one  in  a  distant  state  is  not  duress  of  another,  as  too  unreasonable 
to  amount  to  duress.4 

§  488.  Threats  of  criminal  prosecution  and  imprisonment.    By 

the  weight  of  modern  authority,  threats  of  criminal  prosecution 
for  an  act  which  has  already  been  committed,  may  constitute 
duress  if  such  threatened  criminal  prosecution  will  result  eventu- 
ally in  imprisonment.1     Duress  most  clearly  exists  where  the  im- 


3  Berry  v.  Berry,  57  Kan.  691,  57 
Am.  St.  Rep.  351,  47  Pac.  837. 

4  Barrett  v.  Mahnken,  6  Wyom.  541, 
71  Am.  St.  Rep.  953,  48  Pac.  202. 

1  England.  Kaufman  v.  Gerson 
[1904],  1  K.  B.  591,  4  B.  R.  C.  414,  73 
L.  J.  K.  B.  N.  S.  320,  52  Week.  Rep.  420, 
90  L.  T.  N.  S.  608. 

United  States.  International  Har- 
vester Co.  v.  Voboril,  187  Fed.  973,  110 
C.  C.  A.  311. 

Alabama.  Erabry  v.  Adams,  191 
Ala.  291,  L.  R.  A.  1915D,  1118,  68  So. 
20. 

California.  Morrill  v.  Nightingale, 
93  Cal.  452,  27  Am.  St.  Rep.  207,  28 
Pac.   1068. 

Connecticut.  Walbridge  v.  Arnold, 
21  Conn.  424. 

Florida.  Burton  v.  McMillan,  52 
Fla.  469,  120  Am.  St.  Rep.  220,  8  L.  R. 
A.    (N.S.)    991,  42  So.  849. 

Georgia.  Jordan  v.  Beecher,  143  Ga. 
143,  L.  R.  A.  1915D,  1122,  84  S.  E. 
549. 

Illinois.  Kronmeyer  v.  Buck,  258  111. 
586,  45  L.  R.  A.  (N.S.)  1182,  101  N. 
E.  935. 

Indiana.  Baldwin  v.  Hutchinson,  8 
Ind.  App.  454,  35  N.  E.  711. 

Iowa,  Gohegan  v.  Leach,  24  la.  509; 
Kaus  v.  Gracey,  162  Ta.  671,  144  N. 
W.  625. 

Kansas.  Winfield  National  Bank  v. 
Croco,  46  Kan:  620,  26  Pac.  939;  Thomp- 
son v.  Niggley,  53  Kan.  664,  26  L.  R. 
A.  803,  35  Pac.  290;  Williamson,. Hal- 
sell,  Frazier  Co.  v.  Ackerman,  77  Kan 
502,  20  L.  R.  A.  (N.S.)  484,  94  Pac. 
807. 


Maryland.  Spoerer  v.  Wehland,  130 
Md.  226,  100  Atl.  287. 

Massachusetts.  -Bryant  v.  Peck,  154 
Mass.  460,  28  N.  E.  678;  Morse  v.  Wood- 
worth,  155  Mass.  233,  248,  27  N.  E. 
1010,  29  N.   E.   525. 

Michigan.  Meech  v.  Lee,  82  Mich. 
274,  46  N.  W.  383;  Cribbs  v.  Sowle,  87 
Mich.  340,  24  Am.  St.  Rep.  166,  49  N. 
W.  587;  Benedict  v.  Roome,  106  Mich. 
378,  64  N.  W.  193;  Weiser  v.  Welch, 
112  Mich.  134,  70  N.  W.  438;  Bentley 
v.  Robson,  117  Mich.  691,  76  N.  W. 
146. 

Missouri.  Hen  singer  v.  Dyer,  147 
Mo.  219,  48  S.  W.  912. 

Nebraska.  Horton  v.  Bloedorn,  37 
Neb.  666,  56  N.  W.  321;  Beindorf  v. 
Kaufman,  41  Neb.  824,  60  N.  W.  101; 
Hargreaves  v.  Korcek,  44  Neb.  660,  62 
N.  W.   1086;   Hoellworth  v.  McCarthy, 

93  Neb.  246,  43  L.  R.  A.  (N.S.)  1005, 
140  N.  W.   141.  " 

Ohio.  James  v.  Roberts,  18  Ohio  548; 
Ins.  Co.  v.  Hull,  51  O.  S.  270,  46 
Am.  St.  Rep.  571,  25  L.  R.  A.  37, 
37  N.  E.  1116;   State,  ex  rel.,  v.  Hills, 

94  O.  S.  171,  L.  R.  A.  1917B,  684,  113 
X.  E.  1045;  Western  Avenue  Bldg.  As- 
sociation v.  Walters,  7  Ohio  C.  C.  202. 

Oregon.  Rostad  v.  Thorsen,  83  Or. 
489,  L.  R.  A.  1917D,  1170,  163  Pac.  423 
T decree  modified  on  rehearing,  Rostad 
v.  Thorsen,  83  Or.  489,  L.  R.  A.  1917D, 
1170,   163  Pac.   987]. 

Texas.  Morrison  v.  Faulkner,  80  Tex. 
128.   15  S.  W.  797. 

Wisconsin.  McCormick  Harvesting 
Machine  Co.  v.  Hamilton,  73  Wis.  486, 
41  N.  W.  727;  Mack  v.  Prang,  104  Wia. 
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prisonment  threatened,  appears  to  be  imminent,2  as  where  it  is 
believed  that  a  warrant  has  issued,8  or  where  the  husband  of  the 
person  subjected  to  duress  is  in  custody,  though  not  under  arrest.4 

Some  courts  limit  duress  by  threats  of  criminal  prosecution  to 
cases  where  the  imprisonment  threatened  is  immediate,  and  not 
merely  the  result  of  a  successful  prosecution.5  So  a  threat  to  in- 
stitute criminal  prosecution  against  one  who  is  in'  another  state 6 
or  country,7  has  been  held  not  to  be  duress. 

It  has  even  been  said  that  a  threat  of  criminal  prosecution  is 
not  duress  as  long  as  no  warrant  has  issued.*    This  rule  is  based  on 


1,  76  Am.  St.  Rep.  848,  45  L.  R.  A. 
407,  79  N.  W.  770;  Galusha  v.  Sher- 
man, 105  Wis.  263,  47  L.  R.  A.  417,  81 
N.  W.  495;  Coon  v.  Metzler,  161  Wis. 
328,  L.  R.  A.  1916B,  667,  154  N.  W.  377. 

2  California.  Morrill  v.  Nightingale, 
93  Cal.  452,  27  Am.  St.  Rep.  207,  28 
Pac.   1068. 

Illinois.  Bradley  v.  Irish,  42  III.  App. 
85;    Green  v.   Moss,    65   111.   App.   594. 

Kansas.  Winfield  National  Bank  v. 
Croco,  46  Kan.  620,   26  Pac.   939. 

Michigan.  Miller  v.  Lumber  Co.,  98 
Mich.  163,  39  Am.  St.  Rep.  524,  57 
N.  W.  101. 

Missouri.  Wilkerson  v.  Hood,  65 
Mo.  App.  491. 

Nebraska.  Horton  v.  Bloedorn,  37 
Neb.  666,  56  N.  W.  321. 

3  Bradley   v.   Irish,   42    HI.    App.   85. 

4  Miller  v.  Lumber  Co.,  98  Mich.  163, 
39  Am.  St.  Rep.  524,  57  N.  W.  101. 

I  Illinois.  Rendleman  v.  Rendleman, 
156  111.  568,  41  N.  E.  223;  Youngs  ▼. 
Simm,  41  111.  App.  28. 

Maine.  Harmon  v.  Harmon,  61  Me. 
227,  14  Am.  Rep.  556;  Thorn  v.  Pink- 
ham,  84  Me.  101,  30  Am.  St.  Rep.  335, 
24  Atl.  718. 

Massachusetts.  Taylor  v.  Jacques, 
106  Mass.  291. 

Michigan.  Beath  v.  Chapoton,  115 
Mich.  506,  69  Am.  St.  Rep.  589,  73  N. 
W.  806. 

Minnesota.  Flanigan  v.  Minneapolis, 
36  Minn.  406,  31   N.  W.   359. 

New  Jersey.  Bodine  v.  Morgan,  37 
N.  J.  Eq.  426. 


New  York.  Dunham  v.  Griswold, 
100  N.  Y.  224,  3  N.  E.  76. 

Pennsylvania.  Phillips  v.  Henry,  160 
Pa.  St.  24,  40  Am.  St.  Rep.  706,  28  Atl. 
477;  Sulzner  v.  Cappeau-Lemley,  etc., 
Co.,  234  Pa.  St.   162,  83  Atl.  103. 

Washington.  Ingebrigt  v.  Seattle 
Taxicab  &  Transfer  Co.,  78  Wash.  433, 
139  Pac.  188. 

"Threats  of  criminal  prosecution  un- 
accompanied by  threats  of  immediate 
imprisonment  do  not  constitute  duress." 
Beath  v.  Chapoton,  115  Mich.  506,  69 
Am.  St.  Rep.  589,  73  N.  W.  806. 

•  Phillips  v.  Henry,  160  Pa.  St.  24, 
40  Am.  St.  Rep.  706,  28  Atl.  477. 

7  Miller  v.  Lumber  Co.,  98  Mich.  163, 
30   Am.   St.  Rep.  524,   57  N.   W.    101. 

•  Georgia.  Russell  v.  McCarty,  45 
Ga.  197  (apparently  assumed  as  cor- 
rect legal  principle). 

Maine.  Harmon  v.  Harmon,  61  Me. 
227,  14  Am.  Rep.  556;  Higgins  v.  Brown, 
78  Me.  473,  5  Atl.  269;  Hilborn  v.  Buck- 
nam,  78  Me.  482,  57  Am.  Rep.  816,  7 
Atl.   272. 

Missouri.  Buchanan  v.  Sahlein,  9 
Mo.  App.  552;  Wilkerson  v.  Hood,  65 
Mo.   App.  491. 

Nebraska.  Sieber  v.  Weiden,  17  Neb. 
582,  24  N.  W.  215. 

Pennsylvania.  Sulzner  v.  Cappeau- 
Lemley  &  Miller  Co.,  234  Pa.  St.  162, 
39  L.  R.   A.    (NJS.)    421,  83  Atl.   103. 

Washington.  Ingebrigt  v.  Seattle 
Taxicab  &  Transfer  Co.,  78  Wash.  433, 
139  Pac.  188. 


§488 


Page  on  Contracts 


796 


the  old  theory  that  only  such  acts  as  can  be  supposed  to  overcome 
the  mind  of  an  ordinary  person  can  amount  to  duress.  But,  inas- 
much as  the  institution  of  criminal  proceedings  usually  involves  the 
arrest  of  the  alleged  criminal,  the  weight  of  modern  authority 
seems  to  be  that  such  imprisonment  is  sufficiently  immediate  to 
constitute  duress;9  although  it  is  natural  that,  other  things  being 
equal,  a  possible  but  distant  imprisonment  should  have  less  effect 
on  the  mind  than  immediate  imprisonment. 

A  threat  of  imprisonment  may  operate  as  duress  though  it  is 
not  for  a  technical  crime.  Thus  a  statement  by  the  court  that  a 
boy  will  be  sent  to  the  reformatory  unless  a  bond  is  given  for  his 
support  at  an  industrial  home,10  or  a  threat  of  arrest  for  non-pay- 
ment of  a  license  fee,11  may  cause  duress.  Some  states  confuse 
nomenclature  by  calling  a  threatened  arrest  a  "menace"  but  not 
duress.12 

If  the  law  offers  to  a  party  the  choice  between  imprisonment 
and  some  alternative,  his  election  to  take  such  alternative  can  not 
be  set  aside  subsequently  on  the  ground  of  duress.11  If  the  statute 
provides  that  a  criminal  prosecution  for  seduction  may  be  stopped 
at  any  tLae  by  the  marriage  of  the  parties,  the  one  against  whom 
the  warrant  for  seduction  has  been  issued,  and  who  stops  such 
criminal  prosecution  by  such  marriage,  can  not  have  the  marriage 
set  aside  subsequently  on  the  ground  of  duress.14 

If  A  proposes  to  commit  a  criminal  act  in  the  future,  the  threat 
of  B  to  prosecute  A  for  such  criminal  act  when  committed,  is  not 
duress ;  w  and  A  can  not  recover  property,  whether  real  or  personal, 
which  he  has  conveyed  to  B  in  order  to  induce  B  to  refrain  from 
such  criminal  prosecution. 


•  See  cases  cited  in  the  first  note  of 
this  section. 

10St.  Thomas  v.  Yearsley,  22  Ont. 
App.  340. 

11  Chicago  v.  Sperbeck,  69  111.  App. 
662;  Neumann  v.  La  Crosse,  94  Wis. 
103,  68  N.  W.  654. 

12  Morrill  v.  Nightingale,  93  Cal.  452, 
27  Am.  St.  Rep.  207,  28  Pac.  1068. 

« Griffin  v.  Griffin,  130  Ga.  527,  16 
L.  R.  A.    (N.S.)    937,  61    S.  E.  16. 

14  Alabama.  Williams  v.  State,  44 
Ala.  24. 

Arkansas.      Marvin    v.    Marvin,    52 


Ark.  425,  20  Am.  St.  Rep.  191,  12  S. 
W.  875. 

Georgia.  Griffin  v.  Griffin,  130  Ga. 
527,  16  L.  R.  A.  (N.S.)  937,  61  S. 
E.  16. 

Louisiana.  Lacoste  v.  Guidroz,  47 
La.  Ann.  295,  16  So.  836. 

New  Jersey.  Sickles  v.  Carson,  26 
N.  J.  Eq.  440. 

Texas.     Johns  v.  Johns,  44  Tex.  40. 

Contra,  Smith  v.  Smith,  51  Mich.  607, 
17  N.  W.  76;  Shoro  v.  Shoro,  60  Vt. 
268,  14  Atl.  177. 

II  Edwards  v.  Boyle,  37  Okla,  639,  133 
Pac.  233. 
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§  489.  Effect  of  legality  of  threatened  arrest.  On  the  question 
of  whether  to  constitute  duress  the  threatened  imprisonment  must 
be  unlawful,  the  courts  differ.  If  the  threatened  imprisonment  is 
unlawful,  duress  exists.1  A  threat  by  one  partner  to  institute  crim- 
inal proceedings  against  another  partner  for  drawing  funds  from 
the  partnership,  may  amount  to  duress.2  If  the  threat  is  of  lawful 
imprisonment,  but  it  is  unlawfully  used  to  obtain  the  contract, 
duress  exists.3  A  threat  by  the  attorney  of  one  who  is  in  prison 
under  a  criminal  charge,  to  postpone  the  trial  and  to  prevent  the 
release  of  the  prisoner,  may  amount  to  duress.4  Abuse  of  criminal 
process,  whereby  one  is  coerced  into  giving  a  note,1  is  clearly 
duress.  If  the  threat  is  of  lawful  imprisonment  and  it  is  not  in- 
tended to  make  unlawful  use  thereof  in  coercing  the  prisoner,  the 
courts  are  divided  as  to  whether  duress  exists.  The  majority  hold 
that  if  the  threat  of  imprisonment  overpowers  the  mind  of  the 
person  upon  whom  duress  is  exerted,  duress  exists.8    A  minority 


1  Bailey  v.  Devine,  123  Ga.  653,  107 
Am.  St.  Rep.  153,  51  S.  E.  603;  Bane 
v.  Detrick,  52  III.  19;  Landa  v.  Obert, 
78  Tex.  33,  14  S.  W.  297. 

2Greenwell  v.  Negley  (Ky.),  101  S. 
W.  961. 

8  Alabama.  Hartford,  etc.,  Ins.  Co. 
v.  Kirkpatrick,  111  Ala.  456,  20  So.  651. 

Georgia.  Jordan  v.  Beecher,  143  Ga. 
143,  L.  R.  A.  1915D,  1122,  84  S.  E.  549. 

Idaho.  Wilbur  v.  Blanchard,  22  Ida. 
517,  126  Pac.  1069. 

Massachusetts.  Anthony  &  Cowell 
Co.  v.  Brown,  214  Mass.  439,  101  N.  E. 
1056. 

New  Hampshire.  Richardson  v.  Dun- 
can, 3  N.  H.  508. 

New  York.  Adams  v.  Bank,  116  N. 
Y.  606,  15  Am.  St.  Rep.  447,  6  L.  R. 
A.  491,  23  N.  E.  7. 

4  Bailey  v.  Devine,  123  Ga.  653,  107 
Am.  St.  Rep.  153,  51  S.  E.  603. 

SBehl  v.  Schuett,  104  Wis.  76,  80 
N.  W.  73. 

6  England.  Williams  v.  Bayley,  L.  R. 
1  H.  L.  200. 

Alabama.  Hartford,  etc.,  Ins.  Co.  v. 
Kirkpatrick,  111  Ala.  456,  20  So.  051. 

Connecticut.  Sharon  v.  Gager,  46 
Conn.  189. 


Florida.  Burton  v.  McMillan,  52  Flu. 
469,  120  Am.  St.  Rep.  220,  8  L.  R.  A. 
(N.S.)   991,  42  So.  849. 

Idaho.  Wilbur  v.  Blanchard,  22  Ida. 
517,  126  Pac.  1069. 

Dlinois.     Bane  v.  Detrick,  52  111.  19. 

Kansas.  Thompson  v.  Niggley,  53 
Kan.  664,  26  L.  R.  A.  803,  35  Pac.  290; 
Heaton  v.  Bank,  59  Kan.  281,  52  Pac. 
876. 

Massachusetts.  Taylor  v.  Jacques, 
106  Mass.  291;  Harris  v.  Carmody,  131 
Mass.  51 ;  Bryant  v.  Peck,  etc.,  Co.,  154 
Mass.  460,  28  N.  E.  678;  Morse  v.  Wood- 
worth,  155  Mass.  233,  248,  27  N.  E. 
1010,  29  N.  E.  525. 

Michigan.  Miller  v.  Lumber  Co.,  98 
Mich.  163,  39  Am.  St.  Rep.  524,  57  N. 
W.   101. 

Missouri.    Davis  v.  Luster,  64  Mo.  43. 

New  York.  Eadie  v.  Slimmon,  26  N. 
Y.  9,  82  Am.  Rep.  395;  Schoener  v. 
Lissauer,  107  N.  Y.  Ill,  13  N.  E.  741; 
Adams  v.  Bank,  116  N.  Y.  606,  15  Am. 
St.  Rep.  447,  6  L.  R.  A.  491,  23  N.  E.  7. 

Ohio.  Springfield,  etc.,  Ins.  Co.  v. 
Hull,  51  O.  S.  270,  46  Am.  St.  Rep.  571, 
25  L.  R.  A.  37,  37  N.  E.  1116. 

Oregon.  Kohler  &  Chase  Co.  v.  Sav- 
age, 86  Or.  639,  167  Pac.  789. 
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hold  that  a  threat  of  lawful  imprisonment  made  in  good  faith 
without  the  intent  of  extorting  the  contract  in  question  thereby,  is 
not  duress.7  The  effect  of  the  guilt  or  innocence  of  the  person 
whose  arrest  and  criminal  prosecution  is  threatened  is  another 
question  on  which  the  courts  do  not  agree.  If  the  charge  is  a  false 
and  trumped-up  one,"  duress  exists,1  though  some  courts  which  ad- 
here to  the  old  test  that  the  threats  must  be  such  as  to  overpower 
a  reasonably  firm  man  seem  to  hold  that  under  ordinary  circum- 
stances a  false  criminal  charge  against  an  innocent  man  can  not  be 
duress.9  If  the  warrant  for  arrest  is  issued  not  bona  fide,  but  for 
purposes  of  intimidation,  duress  exists  and  the  question  of  the  guilt 
or  innocence  of  the  accused  is  immaterial.10  If  a  warrant  for  the 
arrest  of  a  debtor  is  issued  by  a  justice  of  the  peace  who  is  the 
president  of  a  creditor  corporation,  duress  exists  for  which  a  con- 
veyance by  the  wife  of  the  debtor  may  be  set  aside.11  A  statement 
by  one  who  is  dressed  as  a  policeman  that  he  will  imprison  A 
unless  a  certain  claim  against  A  is  paid,  may  amount  to  the  duress 
of  A's  parents.12  If  it  is  a  bona  fide  charge  some  courts  hold  that 
duress  does  not  exist,  even  though  the  accused  may  prove  to  be 


Rhode  Island.  Foley  v.  Greene,  14  R. 
I.  618,  51  Am.  Rep.  419. 

Texas.  Phelps  v.  Zuschlag,  34  Tex. 
371. 

Wisconsin.    Fay  v.  Oatley,  6  Wis.  42. 

7  United  States.  Gregor  v.  Hyde,  62 
Fed.  107. 

Georgia.  Bailey  v.  Devine,  123  Ga. 
653,  107  Am.  St.  Rep.  153,  51  S.  E. 
603.  (Obiter,  since  imprisonment  was 
here  unlawful.) 

Illinois.  Oompton  v.  Bank,  96  111. 
301,  36  Am.  Rep.  147. 

Maine.  Eddy  v.  Herrin,  17  Me.  3«38, 
35  Am.  Dec.  261;  Harmon  v.  Harmon, 
61  Me.  227,  14  Am..  Rep.  556. 

Nebraska.  Mundy  v.  Whittemore, 
15  Neb.  647,  19  N.  W.  694;  Sanford  v. 
Sornborger,  26  Neb.  295,  41  N.  W.  1102; 
Machine  Co.  v.  Miller,  54  Neb.  644,  74 
N.  W.  1061. 

New  Hampshire.  Nealley  v.  Green - 
ough,  25  N.  H.  325. 

New  Jersey,    Bodine  v.  Morgan,  37 


N.  J.  Eq.  426;  Clark  v.  Turnbuli,  47 
N.  J.  L.  265,  54  Am.  Rep.  157. 

New  York.  Knapp  v.  Hyde,  60  Barb. 
80;  Barrett  v.  Weber,  125  N.  Y.  18,  25 
N.  E.   1068. 

Pennsylvania.  Fountain  v.  Bigham, 
235   Pa.   St.   35,  84  Atl.   131. 

Texas.    Landa  v.  Obert,  45  Tex.  539. 

West  Virginia.  Bolyard  v.  Bolyard, 
79  W.  Va.  554,  L.  R.  A.  1917D,  440,  91 
S.  E.  529.    See  §  484. 

•  Lighthall  v.  Moore,  2  Colo.  App. 
554,  31  Pac.  511;  James  v.  Roberts,  18 
Ohio  548;  Springfield,  etc.,  Ins.  Co.  v. 
Hull,  51  O.  S.  270,  46  Am.  St.  Rep.  571, 
25  L.  R.  A.  37,  37  N.  E.  1116. 

•  Horton  v.  Bloedorn,  37  Neb.  666, 
56  N.  W.  321. 

10  Morrill  v.  Nightingale,  93  Cal.  452, 
27   Am.  St.  Rep.  207,  28  Pac.  1068. 

11  Jordan  v.  Beecher,  143  Ga.  143,  L. 
R.  A.  1915D,  1122,  84  S.  E.  549. 

12  Anthony  &  Cowell  Co.  v.  Brown, 
214  Mass.  439,  101  N.  E.  1056. 
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innocent ; w  others  hold  that  duress  may  exist,  if  the  mind  of  the 
promisor  is  in  fact  overpowered.14  Again,  if  the  party  accused  is 
guilty,  some  courts  hold  that  a  threat  of  criminal  prosecution  can 
not  be  duress ; 1s  while  other  courts  hold  that  it  can  be  duress.16 
The  cases  which  take  this  last-mentioned  view,  however,  are  mainly 
cases  in  which  a  threat  to  arrest  and  prosecute  one  person  forms 
the  means  of  intimidating  another.17  The  fact  that  the  person  who 
is  threatened  with  criminal  prosecution  is  in  fact  innocent,  does  not 
prevent  the  threat  of  criminal  prosecution  from  amounting  to 
duress.18  In  Illinois  the  view  has  been  expressed  that  if  the  ac- 
cused is  innocent,  and  knows  that  there  is  no  legal  ground  for  his 
arrest,  and  no  warrant  has  issued  and  no  proceedings  commenced, 
a  threat  of  arrest  is  not  duress.19 

§490.  Threat  of  civil  action.  A  threat  of  enforcing  a  bona 
fide 'claim  by  a  civil  action  is  not  duress,  so  as  to  avoid  a  contract 
for  the  payment  or  compromise  of  such  claim.1  "One  party's 
threatening  to  bring  a  civil  action  against  another,  or  threatening 


13  Thorn  v.  Pinkham,  84  Me.  101,  30 
Am.  St.  Rep.  335,  24  Atl.  718;  Bodine 
v.  Morgan,  37  N.  J.  Eq.  426. 

HLighthall  v.  Moore,  2  Colo.  App. 
554,  31  Pac.  511;  Kronmeyer  v.  Buck, 
258  111.  586,  45  L.  R.  A.  (N.S.)  1182, 
101  N.  £.  995;  G  id  dings  v.  Bank,  104 
la.  676,  74  N.  W.  21. 

HShattuck  v.  Watson,  53  Ark.  147, 
7  L.  R.  A.  551,  13  S.  W.  516. 

«  United  States.  Gregor  v.  Hyde,  62 
Fed.  107,  10  C.  C.  A.  290. 

Iowa.  Giddings  v.  Bank,  104  la.  676, 
74  N.  W.  21;  Wilson  v.  Calhoun,  170 
la.  Ill,  151   N.  W.  1087. 

Kansas.  Williamson,  Halsell,  Frazier 
Co.  v.  Ackerman,  77  Kan.  502,  20  L. 
R.  A.  (N.S.)  484,  94  Pac.  807;  Heaton 
▼.  Bank,  5  Kan.  App.  498,  47  Pac.  576. 

Massachusetts.  Taylor  v.  Jacques, 
106  Mass.  291;  Morse  v.  Woodworth, 
155  Mass.  233,  27  N.  E.  1010,  29  N. 
E.  525. 

Michigan.  Miller  v.  Lumber  Co.,  98 
Mich.  163,  39  Am.  St.  Rep.  524,  57  N. 
W.   101. 

Nebraska.      Sanford    v.    Sornborger, 


26  Neb.  295,  41  N.  W.  1102;  Beindorff 
v.  Kaufman,  41  Neb.  824,  60  N.  W. 
101. 

Ohio.  Building  Association  v.  Wal- 
ters, 7  Ohio  C.  C.  202. 

17  See  §499. 

« Henry  v.  State  Bank,  131  la.  97, 
107  N.  W.  1034;  Wilbur  v.  Blanchard, 
22  Ida.  517,  126  Pac.  1069. 

KRendleman  v.  Rendleman,  156  111. 
568,  41  N.  E.  223.  (In  this  case,  how- 
ever, the  threats  did  not  influence  the 
mind  of  the  person  to  whom  they  were 
made.) 

1  United  States.  Manigault  v.  Ward, 
123  Fed.  707. 

Arkansas.  Fender  v.  Helterbrandt, 
101  Ark.  335,  142  S.  W.  184;  Brunson 
v.  Board  of  Directors,  107  Ark.  24,  44 
L.  R.  A.  (N.S.)  293,  153  S.  W.  828. 

California.  Holt  v.  Thomas,  105  Cal. 
273,  38  Pac.  891. 

Colorado.  McClair  v.  Wilson,  18  Colo. 
82,  31  Pac.  502. 

Connecticut.  Bestor  v.  Hickey,  71 
Conn.  181,  41  Atl.  555. 

Georgia.    Bond  v.  Kidd,  122  Ga.  812, 
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another  with  civil  process,  does  not  constitute  duress,"2  even 
though  made  in  a  period  of  business  depression.3  Thus  a  threat  to 
foreclose  a  mortgage,4  such  as  a  threat  to  begin  foreclosure  pro- 
ceedings unless  a  new  mortgage  is  given  in  payment  of  a  prior 


50  S.  E.  934;  Hinkle  v.  Hinkle,  —  Ga. 
— ,  96  S.  E.  340. 

Illinois.  Kreider  v.  Fanning,  74  111. 
App.  230. 

Indiana.  Snyder  v.  Bradew,  58  Ind. 
143;  Peckham  v.  Hendren,  76  Ind.  47; 
Buck  v.  Axt,  85  Ind.  512;  Wilson,  etc., 
Co.  v.  Curry,  126  Ind.  161,  25  N.  E.  896; 
Darling  v.  Hines,  5  Ind.  App.  319,  32 
N.  E.  109. 

Iowa.  James  v.  Dalbey,  107  la.  463, 
78  N.  W.  51. 

Kansas.  Kiler  v.  Wohletz,  79  Kan. 
716,  L.  R.  A.  1915B,  11,  101  Pac.  474; 
United  States  Banking  Co.  v.  Veale,  84 
Kan.  385,  37  L.  R.  A.  (N.S.)  540,  114 
Pac.  229. 

Kentucky.  Edwards  v.  Handley,  3 
Ky.  (Hard.)  602,  3  Am.  Dec.  745;  Ripy 
Bros.  Distilling  Co.  v.  Lillard,  149  Ky. 
726,  149  S.  W.  1009;  Hamilton  v.  Ken- 
tucky Title  Sav.  Bank  &  T.  Co.,  159 
Ky.  680,  L.  R.  A.  1915B,  498,  167  S.  W. 
898. 

Massachusetts.  Morse  v.  Wood  worth, 
155  Mass.  233,  27  N.  E.  1010,  29  N.  E. 
525. 

Missouri.  Wood  v.  Kansas  City 
Home  Telephone  Co.,  223  Mo.  537,  123 
S.  W.  6. 

Nebraska.  Pryor  v.  Hunter,  31  Neb. 
678,  48  N.  W.  736. 

New  York,  Dunham  v.  Griswold,  100 
N.  Y.  224,  3  N.  E.  76. 

Oklahoma.  Zebold  v.  Hurst,  —  Okia. 
— ,  L.  R.   A.   1917F,  579;  166  Pac.  99. 

Oregon.    Jackson  v.  Siglin,  10  Or.  93. 

Tennessee.  Barrow  v.  Loan  Associa- 
tion (Tenn.  Ch.  App.),  48  S.  W.  736. 

Utah.  Flack  v.  Bank,  8  Utah  193, 
17  L.  R.  A.  583,  30  Pac.  746. 

Washington.  Walla  Walla  Fire  Ins. 
Co.  v.  Spencer,  52  Wash.  369,  100  Pac. 


741;  Cornwall  v.  Anderson,  85  Wash. 
369,  148  Pac.  1;  Zent  v.  Lewis,  90 
Wash.   651,   156   Pac.   848. 

West  Virginia.  Whit  taker  v.  Im- 
provement Co.,  34  W.  Va.  217,  12  S.  E. 
507;  Schuttler  v.  Brandfass,  41  W.  Va. 
201,  23  S.  E.  808;  Crookshanks  v.  Rans- 
barger,  80  W.  Va.  21,  92  S.  E.  78. 

Wisconsin.  York  v.  Hinkle,  80  Wis. 
624,  27  Am.  St.  Rep.  73,  50  N.  W.  895. 

2  Zebold  v.  Hurst,  —  Okla.  — ,  L.  R. 
A.  1917F,  579,  166  Pac.  99  [citing,  At- 
kinson v.  Allen,  36  U.  S.  App.  255,  71 
Fed.  58,  17  C.  C.  A.  570;  Snyder  v. 
Braden,  58  Ind.  143;  Buck  v.  Axt,  85 
Ind.  512;  New  Orleans  &  Northeastern 
R.  Co.  v.  Louisiana  Construction  & 
Improvement  Co.,  109  La.  13,  94  Am. 
St.  Rep.  395,  33  So.  51 ;  Fisher  v.  Bishop, 

43  N.  Y.  Supr.  Ct.  (36  Hun)  112; 
F.  B.  Collins  Investment  Co.  v.  Easley, 

44  Okla.  429,  144  Pac.  1072]. 

3  Morton  v.  Norris,  72  Fed.  392,  18 
C.  C.  A.  611. 

4  California.  Rodgers  v.  Wittenmyer, 
88  Cal.  553,  26  Pac.  369;  Burke  v.  Gould, 
105  Cal.  277,  38  Pac.  733. 

Georgia.  Savannah  Savings  Bank  v„ 
Logan,  99  Ga.  291,  25  S.  E.  692. 

Illinois.  Hart  v.  Strong,  183  111.  349, 
55  N.  E.  629. 

Indiana.    Buck  v.  Axt,  85  Ind.  512. 

Kansas.  Stout  v.  Judd,  10  Kan.  App. 
579,  63  Pac.  662. 

Michigan.  Vereycken  v.  'Van den- 
Brooks,  102  Mich.  119,  60  N.  W.  687. 

North  Dakota.  Weasel  v.  Mtge.  Co., 
3  N.  D.  160,  44  Am.  St.  Rep.  529,  54 
N.  W.  922. 

Oklahoma.  F.  B.  Collins  Investment 
Co.  v.  Easley,  44  Okla.  429,  144  Pac. 
1072. 
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mortgage ; 8  a  threat  to  foreclose  a  chattel  mortgage,8  or  to  insti- 
tute proceedings  in  attachment,7  as  threatening  civil  suit  in  ad- 
miralty, with  attachment  of  a  ship ;•  or  to  retake  a  piano  sold  on 
the  installment  plan,9  even  if  the  parties  who  are  threatened  believe 
that  criminal  proceedings  also  will  be  instituted ; 10  or  to  issue  a 
capias  in  a  civil  proceeding,11  or  to  have  a  receiver  appointed ; 12  or 
to  sue  a  stockholder  of  a  bank  on  behalf  of  its  creditors  to  enforce 
a  stock  liability ; 13  or  to  drive  a  debtor  into  bankruptcy ; 14  or  to 
contest  a  will ; !l  or  to  bring  an  action  for  fraudulent  representa- 
tions ; 1§  or  to  charge  adultery  in  a  suit  for  divorce,17  are  none  of 
them  duress.  The  threat  of  an  agent  to  bring  an  action  against 
his  principal  for  wrongful  discharge,  does  not  amount  to  duress, 
even  if  a  receiver  would  have  been  appointed  as  a  result  of  such 
action.18  A's  fear  that  B  could  by  injunction  prevent  him  from 
making  a  certain  disposition  of  a  by-product  in  violation  of  A's 
contract  with  B,  does  not  amount  to  duress.19  The  threat  of  the 
court  in  which  A  is  administering  the  estate  of  his  brother  X,  to 
proceed  against  A  for  contempt  if  he  does  not  settle  X's  estate,  is 
not  duress,  although  by  such  threat  A's  mother,  B,  is  induced  to 
sign  a  second  receipt,  A  having  lost  a  prior  receipt  signed  by  B*2* 
A  threat  by  a  husband,  whose  wife  is  about  to  sue  for  divorce,  to 
seek  to  obtain  the  custody  of  the  children  in  such  divorce  pro- 
ceedings, is  said  not  to  be  duress.21     A  threat  to  collect  a  claim 


\ 


•  F.  B.  Collins  Investment  Co.  v.  Eas- 
ley,  44  OkU.  429,  144  Pac.  1072. 

•  Pease  v.  Francis,  25  R.  I.  226,  55 
Atl.  686. 

1  Post  v.  Bank,  38  HI.  App.  250;  W. 
W.  Kimball  Co.  v.  Raw  (Kan.),  51  Pac. 
789;  Weber  v.  Kirkendall,  44  Neb.  766, 
63  N.  W.  35;  same  case,  39  Neb.  193, 
57  N.  W.  1026;  Flack  v.  Bank,  8  Utah 
193,  17  L.  R.  A.  583,  30  Pac.  746. 

•  The  Quevilly,  95  Fed.  182. 

•  W.  W.  Kimball  Co.  v.  Raw  (Kan.), 
51  Pac.  789. 

10  Post  v.  Bank,  38  HI.  App.  259. 

It  Beer  v.  McLeod,  22  N.  S.  535. 

« Fuller  v.  Roberts,  35  Fla.  110,  17 
So.  359. 

Contra,  that  a  threat  of  bringing  an 
action  for  the  appointment  of  a  re- 
ceiver is  duress.  See  Rose  v.  Owen, 
42  Ind.  App.  137,  83  N.  E.  129. 


13  Holt  v.  Thomas,  105  Cal.  273,  38 
Pac.  891. 

14  Wilson,  etc.,  Co.  ▼.  Curry,  126  Ind. 
161,  25  N.  E.  896. 

II  Layer  v.  Layer,  184  Mich.  663,  151 
N.  W.  759. 

II  Crookshanks  v.  Ransbarger,  80  W. 
Va.  21,  92  S.  E.  78. 

"Thompson  v.  Brozo,  92  Wash.  79, 
159  Pac.  105. 

II  Walla  Walla  Fire  Ins.  Co.  v.  Spen- 
cer, 52  Wash.  369,  100  Pac.  741. 

URipy  Bros.  Distilling  Co.  v.  Lillard, 
149  Ky.  726,  149  S.  W.  1009. 

ZOHessig  v.  Hessig's  Guardian,  131 
Ky.  514,  115  S.  W.  748. 

21  Bonney  v.  Bonney,  237  111.  452,  86 
N.  E.  1048  [affirming  Bonney  v.  Bon* 
ney,  141  111.  App.  476]. 
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prima  facie  means  to  collect  it  by  the  legal  remedies  which  are 
appropriate  thereto.22  The  cases  which  take  this  view  assume  that 
the  test  of  duress,  at  least  in  cases  of  this  sort,  is  the  nature  of  the 
threat  or  its  effect  upon  the  mind  of  the  average  man,  rather  than 
its  effect  upon  the  mind  of  the  person  upon  whom  duress  was 
exerted.  The  result,  however,  may  be  justified  on  the  theory  that 
the  action  at  law  or  the  suit  in  equity  is  the  means  provided  by 
law  for  adjusting  disputes  as  to  civil  rights,  and  that,  even  if 
duress  exists,  the  policy  of  the  law  requires  the  submission  of  such 
disputes  to  the  courts  in  the  first  instance,  rather  than  after  new 
transactions  have  been  entered  into  by  way  of  adjustment  of  such 
disputed  claims.  The  practical  result,  however,  often  is  that 
duress  is  said  not  to  exist,  as  a  matter  of  law,  in  cases  of  this  sort, 
although  the  actual  pressure  and  coercion  may  be  much  greater 
than  in  some  cases  of  threatened  arrest  or  of  threatened  criminal 
prosecution. 

Some  courts  have  carried  the  doctrine  of  duress  by  threats 
farther  than  is  indicated  here.  Some  courts  which  take  advanced 
position  as  to  what  constitutes  duress  have  held  that  a  threat  to 
institute  a  civil  action  may  constitute  duress.  Thus  threatening 
suit  against  a  person  of  rather  inferior  intelligence,  in  such  sum 
as  would  exhaust  his  property  may  act  as  duress  in  coercing  him 
into  giving  a  note  and  mortgage  for  such  claim.21  Under  circum- 
stances of  especial  hardship,  a  threat  of  civil  litigation  may  amount 
to  duress.  Thus  threatening  an  insured  with  litigation  while  he  is 
ill,  and  thereby  forcing  him  to  surrender  his  policy,  may  amount 
to  duress.24  Thus  duress  existed  where  A  had  given  to  a  bank  a 
mortgage  in  the  form  of  a  deed,  and  the  bank  threatened  a  sale  of 
such  realty  unless  A  paid  a  larger  sum  of  money  than  that  due, 
and  A  being  necessitous  made  a  payment  to  the  bank  and  entered 
into  a  new  contract  with  the  bank  on  its  terms ; a  or  where  A  is  neces- 
sitous and  wishes  to  obtain  a  loan  on  certain  property  as  collateral 
security,  on  which  property  B  wrongfully  claims  a  mechahic's 
lien,  thus  taking  advantage  of  A's  necessities  to  force  A  to  pay  an 

tt  Cleveland,  C.  C.  &  St.  L.  Ry.  Co.  v.  MHeinlein  ▼.  Ins.  Co.,  101  Mich.  250, 

Shea,  174  Ind.  303,  91  N.  E.  1081.  45  Am.  St.  Rep.  400,  25  L.  R  A.  627, 

M  Galusha  v.  Sherman,  105  Wis.  263  59  N.  W.  615. 

47  L.  R.  A.  417,  81  N.  W.  495.     The  »  First  National   Bank  v.    Sargent, 

claim  in  question  was  an  alleged  cause  65  Neb.  594,  91  N.  W.  596. 
of  action  for  illness  caused  by  a  meal 
at  defendant's  hotel. 
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unjust  claim.21  So  a  threat  to  attach  the  store  of  one  not  liable 
on  a  debt  has  been  held  to  amount  to  duress  if  a  payment  of  such 
debt  was  caused  by  such  threats.27 

§491.  Breach  of  contract.  Breach  of  contract  is  usually  not 
duress.1  Fear  that  the  adversary  party  will  not  perform  an  exist- 
ing contract  is  not  duress.2  Thus  refusal  to  perform  a  contract 
for  delivering  ice  unless  a  higher  rate  were  paid,  where  the  party 
who  promised  such  higher  rate  did  so  because  he  would  be  sub- 
jected to  great  loss  unless  he  got  the  ice ;  *  or  to  perform  a  contract 
for  work  and  labor;4  or  to  sell  out  an  interest  in  a  partnership 
contrary  to  the  partnership  agreement;8  or  mere  refusal  to  pay  a 
debt  when  due,*  is  not  ordinarily  duress,  as  where  A  refuses  to 
pay  B  for  work  unless  B  will  gratuitously  repair  injuries  to  such 
work  done  by  C,  and  B  does  such  work,  agreeing  not  to  charge 
therefor ; 7  or  where  a  debtor  refuses  to  pay  money  which  he  admits 
that  -he  owes,  unless  he  receives  a  receipt  of  a  specified  form ;  •  or 
where  a  creditor  takes  eight  thousand,  five  hundred  dollars  for^a 
claim  of  ten  thousand  dollars  and  assigns  the  latter  to  his  debtor's 
executor,  fearing  that  such  executor  would  defeat  payment  of  such 
claim  or  would  put  the  creditor  to  expense  to  collect  it ;  •  or  where 


26Joannin  v.  Ogilvie,  49  Minn.  564, 
32  Am.  St.  Rep.  581,  16  L.  R.  A.  376, 
52  N.  W.  217. 

27  Weber  v.  Kirkendahl,  39  Neb.  193, 
57  N.  W.  1026. 

1  United  States.  Silliman  v.  United 
States,  101  U.  S.  465,  25  L.  ed.  987; 
Domenico  v.  Packer's  Association,  112 
Fed.  554. 

California.  Taylor  v.  Ford,  131  Cal. 
440,  63  Pac.  770. 

Missouri.  Wood  t.  Kansas  City 
Home  Telephone  Co.,  223  Mo.  537,  123 
S.  W.  6. 

New  York.  Secor  v.  Clark,  117  N. 
Y.  350,  22  N.  E.  734,  1133;  Doyle  v. 
Rector,   133  N.  Y.  372,  31  N.  E.  221. 

Rhode  Island.  Earle  v.  Berry,  27  R. 
I.  221,  1  L.  R.  A.  (N.S.)  867,  61  Atl. 
671. 

Texas.  Alexander  v.  Commission  Co. 
(Tex.  Civ.  App.)  34  S.  W.  182. 

2  Dickson  v.  Fowler,  114  Md.  344,  79 
Atl.  519. 


3  Goebel  v.  Linn,  47  Mich.  489,  41  Am. 
Rep.  723,  11  N.  W.  284. 

4  Domenico  v.  Packer's  Association, 
112  Fed.  554. 

•  Taylor  v.  Ford,  131  Cal.  440,  63  Pac 
770. 

6  United  States.  Silliman  v.  United 
States,  101  U.  S.  465,  25  L.  ed.  987. 

Michigan.  Hackley  v.  Headley,  45 
Mich.  560,  8  N.  W.  511. 

Minnesota.  Cable  v.  Foley,  45  Minn. 
421,  47  N.  W.  1135. 

New  York.  Doyle  v.  Rector,  133  N. 
Y.  372,  31  N.  E.  221. 

Rhode  Island.  Earle  v.  Berry,  27  R. 
I.  221,  1  L.  R.  A.  (N.S.)  867,  61  Atl. 
671. 

7  Doyle  v.  Rector,  133  N.  Y.  372,  31 
N.  E.  221. 

•  Earle  v.  Berry,  27  R.  I.  221,  1  L. 
R.  A.  (N.S.)  867,  61  Atl.  671. 

•  Secor  v.  Clark,  117  N.  Y.  350,  22  N. 
E.  754,  113?. 
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the  debtor  has  transferred  his  property  and  has  become  insolvent ; lfl 
or  where  government  officers  withhold  money  due  for  the  use  of  a 
barge  to  compel  the  owner  to  charter  it  at  a  lower  rate.11  If  A 
has  constructed  a  boat  for  B  under  a  contract,  and  refuses  to  sur- 
render possession  of  such  boat  unless  B  pays  an  excessive  charge 
for  extras,  and  B  will  suffer  great  financial  loss  if  such  boat  is  not 
delivered  immediately,  it  is,  nevertheless,  held,  that  B  is  not  acting 
under  duress  in  giving  a  check  for  the  full  amount  of  such  extras.11 
The  refusal  of  a  vendor  to  convey  land  to  a  vendee  in  possession, 
under  a  contract,  has  been  said  not  to  be  duress.18  A  threat  of 
wrongful  interference  with  a  contract  may  amount  to  duress.14 

.  §492.  Advantage  taken  of  necessities.  Taking  advantage  of 
a  creditor's  financial  necessities,  if  not  caused  by  the  debtor  other- 
wise than  by  withholding  payment  of  the  debt  in  question,  and 
thereby  compelling  him  to  make  some  concession  to  the  debtor  in 
consideration  of  payment  by  the  latter,  is  not  duress.1  A  threat 
of  enforcing  an  existing  valid  contract  is  not  duress,2  as  a  threat 
to  forfeit  collateral  securities  for  non-payment  under  a  prior  exist- 
ing contract.3  If  a  vendor  has  a  right  to  sell  the  property  in  case 
the  vendee  doe3  not  comply  with  the  contract,  the  vendor's  threat 
to  sell  the  property  is  not  duress,  although  the  vendee  is  financially 
unable  to  perform.4  The  fact  that  a  creditor  has  a  right  to  declare 
the  entire  debt  due  because  certain  payments  thereon  are  overdue 
and  that  he  demands  an  additional  payment  before  he  will  accept 
the  entire  debt  and  release  the  security  therefor,  does  not  amount 
to  duress.1 

10Shelton   v.   Jackson,   20   Tex.   Civ.  this    there    is    often   no   consideration 

App.  443,  49  S.  W.  415.  for   the  new  promise.     See   §  595.     So 

11  Silliman  v.  United  States,  101  U.  in  Adams  v.  Schiffer,  11  Colo.  15,  7  Am. 
S.  465,  25  L.  ed.  987.  St.  Rep.  202,  17  Pac.  21,  is  an  obiter 

12  Southern  Sand  &  Material  Co.  v.  that  A's  merely  taking  advantage  of 
People's  Savings  Bank  &  Trust  Co.,  101  B's  financial  needs  to  withhold  A's  debt 
Ark.  266,  142  S.  W.   178.  to  B  and  thereby  force  B  to  make  a 

13  Smithwick  v.  Whitley,  152  N.  Car.  settlement  favorable  to  A  is  not  duress. 
369,  67  S.  E.  913.  2  0tt  vi  Pace,  43  Mont.  82,  115  Pac. 

14  March  v.  Bricklayers'  &  Plasterers'  37. 

Union  No.  1,  79  Conn.  7,  4  L.  R.  A.  3  0tt  v.  Pace,  43  Mont.  82,  115  Pac. 

(N.S.)    1198,  63  Atl.  2G1.     See  §§  1530  37. 

et  seq.  4  Miller  v.  Davis'  Estate,  52  Colo.  485, 

1  French  v.  Shoemaker,  81  U.  S.   (14  122  Pac.  793. 

Wall)    314,   20   L.   ed.   852;    Louisville  » Hamilton    v.   Kentucky   Title   Sav. 

Veneer  Mills   Co.   v.   Clemonts,    (Ky.),  Bank  &  T.  Co.,  159  Ky.  680,  L.  R.  A. 

109  S.  W.  308;  Hackley  v.  Headley,  45  1915B,  498,  167  S.  W.898. 
Mich.  569,  8  N.  W.  511.    In  cases  like 
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Refusal  to  enter  into  a  contract  is  not  duress,6  such  as  a  refusal 
to  act  as  one's  surety  for  his  future  liability  to  his  workmen, 
though  he  is  thereby  forced  to  give  up  a  contract  for  grading  a 
section  of  a  railroad ; 7  or  refusal  to  advance  money  for  operating 
a  mine,  so  as  to  induce  the  other  member  of  such  mining  partner- 
ship to  enter  into  a  contract;*  or  refusal  of  the  officers  of  a  town 
to  call  a  special  election  upon  the  question  of  a  public  improve- 
ment, unless  certain  property  owners  would  agree  to  pay  a  certain 
proportion  of  the  cost  thereof.9  The  fact  that  one  who  lends  money 
to  a  debtor  who  is  financially  embarrassed  demands  ample  col- 
lateral security  for  such  loan,  does  not  amount  to  duress.10  A  con- 
tract by  one  who  is  in  great  financial  straits,  by  which  he  sells 
certain,  bonds  belonging  to  his  corporation  for  ninety  cents  on  the 
dollar,  and  to  indemnify  X  against  any  liability  on  X's  contract  to 
repurchase  such  bonds  from  the  holders  thereof  in  three  years  at 
one  hundred  and  eleven  cents  on  the  dollar,  is  not  to  be  regarded 
as  made  under  duress  if  both  parties  to  such  contract  took  a  risk.11 
The  fact  that  an  injured  employe  is  in  such  financial  distress  that 
he  is  induced  to  release  a  claim  for  personal  injuries  for  an  inade- 
quate consideration,  does  not  amount  to  duress.12  The  fact  that  A 
enters  into  a  contract  of  compromise  because  his  wife  is  not  ex- 
pected to  live,  and  he  wishes  to  return  home,  and  because  A  does 
not  wish  to  stay  to  look  after  certain  personal  property  himself, 
but  wishes  to  induce  the  adversary  party  to  take  care  of  such 
personalty,  is  said  not  to  amount  to  duress,  especially  since  it  is 
not  shown  that  the  adversary  party  demanded  such  contract  of 
compromise,  and  since  A  could  have  gone  home  without  entering 
into  such  contract.18  The  fact  that  an  invalid  assessment  is  paid 
because  the  mortgages  upon  the  property  which  is  assessed  contain 
provisions  for  their  maturity  if  the  taxes  are  not  paid  regularly,  is 
said  not  to  amount  to  duress.14 

Under  circumstances  of  especial  hardship  and  oppression  an 
actual  or  threatened  breach  of  contract  may  amount  to  duress.11 

•  MoCormick  v.  Dalton,  53  Kan.  146,  It  Colonial  Trust  Co.  v.  Hoffstot,  219 
35  Pac.  1113.                                                     Pa.  St.  407,  69  Atl.  52. 

TMcCormick  v.  Dalton,  53  Kan.  146,  12  Louisville     Veneer     Mills     Co.     v. 

35  Pac.  1113.  Clemonts   (Ky.),  109  S.  W.  308. 

•  Connolly  v.  Bouck,  174  Fed.  312,  98  13  Horn  v.  Davis,  70  Or.  498,  142  Pac. 
C.  C.  A.  184.  544. 

•  Electric  Plaster  Co.  v.  Blue  Rapids  14  Branson  v.  Board  of  Directors,  107 
City  Township,  77  Kan.  580,  96  Pac.  68.  Ark.   24,  44  L.  R.  A.    (N.S.)    293,   153 

10  Colonial  Trust  Co.  v.  Hoffstot,  219      S.  W.  828. 
Pa.  St.  497,  69  Atl.  52.  « Illinois.    Chicago  v.  Northwestern 
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Thus  a  threat  of  cutting  off  the  sppply  of  water11  op  gas,17  may 
amount  to  duress  where  such  conduct  will  cause  great  damage. 
A's  refusal  to  furnish  B  with  water  for  irrigation  from  a  ditch 
which  B  is  entitled  to  use,  and  thus  endangering  B's  crops,  unless 
B  would  sign  a  contract,  is  duress.11  Where  A  by  his  wrongful 
conduct  reduces  B  to  financial  straits  and  then  takes  advantage  of 
his  position  to  extort  a  contract  that  B  would  not  otherwise  have 
made,  duress  exists.19  So  duress  exists  where  A,  a  debtor  of  B's, 
induces  other  debtors  of  B's  to  stop  payments  to  B,  and  takes  ad- 
vantage of  the  financial  necessity  thus  produced  to  compel  B  to 
sign  the  contract  demanded  by  A.20  Where  A,  a  depositor  in  B's 
bank,  deeded  land  to  B  and  was  paid  therefor,  and  B  afterwards 
bought  up  C's  unfounded  claim  to  such  land  and  refused  to  honor 
B's  checks  unless  A  paid  B  a  part  of  what  B  had  paid  C,  duress 
was  held  to  exist,  since  B's  wrongful  act  is  the  direct  cause  of  A's 
necessities.21  So  it  is  duress  where  a  railroad  company  forces  a 
construction  company  into  practical  insolvency  by  withholding  pay- 
ments due  and  thus  compels  it  to  accept  a  thousand  dollars  per 
mile  less  than  the  contract  price.22  So  it  is  duress  where  an  insured 
after  a  fire  pays  to  his  lessor  an  amount  which  he  does  not  owe,  to 


Mut.  L.  Ins.  Co.,  218  111.  40,  1  L.  R.  A. 
(N.S.)  770,  75  N.  E.  803. 

Michigan.  Pingree  v.  Gas  Co.,  107 
Mich.  156,  65  N.  W.  6. 

Minnesota.  Panton  v.  Duluth,  etc., 
Co.,  50  Minn.  175,  36  Am.  St  Rep.  635, 
52  N.  W.  527. 

New  York.  Kilpatrick  v.  German ia 
L.  Ins.  Co.,  183  N.  Y.  163,  2  L.  R.  A. 
(N.S.)   574,  75  N.  E.  1124. 

North  Dakota.  Mai  in  v.  LaMoure, 
27  N.  D.  140,  50  L.  R.  A.  (N.S.)  997, 
145  N.  W.  582. 

« Green  v.  Byers,  16  Ida.  178,  101 
Pac.  79;  Chicago  v.  Northwestern  Mut. 
L.  Ins.  Co.,  218  111.  40,  1  L.  R.  A.  (N.S.) 
770,  75  N.  E.  803;  Panton  v.  Duluth, 
etc.,  Co.,  50  Minn.  175,  36  Am.  St.  Rep. 
635,  52  N.  W.  527;  St.  Louis  Brewing 
Association  v.  St.  Louis,  140  Mo.  419, 
37  S.  W.  525,  41  S.  W.  911. 

17  Indiana,  etc.,  Co.  v.  Anthony,  26 
Ind.  App.  307,  58  N.  E.  868.  So  a  re- 
fusal to  furnish  gas  as  required  by 
law  unless  the  owner  of  the  house  will 


agree  to  pay  a  gas  bill  incurred  by  a 
former  owner  is  duress.  Such  promise 
also  lacks  consideration.  New  Orleans, 
etc.,  Co.  v.  Paulding,  12  Rob.  (La.)  378. 

M  Green  v.  Byers,  16  Ida.  178,  101 
Pac.  79. 

« Adams  v.  Schiffer,  11  Cc!o.  15,  7 
Am.  St.  Rep.  202,  17  Pac.  21;  Brueg- 
gestradt  v.  Ludwig,  184  111.  24,  56  N. 
E.  419  [affirming  82  111.  App.  435]; 
Vyne  v.  Glenn,  41  Mich.  112,  1  N.  W. 
997;  Fitzgerald  v.  Construction  Co.,  44 
Neb.  463,  62  N.  W.  899. 

MVyne  v.  Glenn,  41  Mich.  112,  1  N. 
W.  997. 

M  Adams  v.  Schiffer,  11  Colo.  15,  7 
Am.  St.  Rep.  202,  17  Pac.  21.  Where 
a  similar  promise  was  made  because 
the  bank  threatened  to  attach  A's  de- 
posit, it  was  held  that  duress  did  not 
exist.  Flack  v.  Bank,  8  Utah  193,  17 
L.  R.  A.  583,  30  Pac.  746. 

H  Fitzgerald  v.  Construction  Co.,  44 
Neb.  463,  62  N.  W.  899. 
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induce  him  to  join  in  executing  proofs  of  loss  and  in  indorsing 
drafts,  the  insurance  being  payable  to  lessor  and  lessee  as  their 
interest  should  appear.28  A  threat  by  a  lessor  of  realty,  in  whose 
possession  policies  of  fire  insurance  were  left,  to  destroy  such 
policies  so  as  to  prevent  the  lessee  from  recovering  his  interest 
therein  after  loss,  is  such  duress  as  to  enable  the  lessee  to  resist 
enforcement  of  a  contract  induced  by  such  threats.24  So  where  A 
was  badly  injured  in  an  accident  caused  by  the  negligence  of  a 
railroad  company,  and  had  no  money  and  the  company  refused 
him  transportation  or  compensation  for  his  injuries  unless  he  would 
accept  it  as  performance  of  an  invalid  contract  of  release,  A  was 
allowed  to  avoid  such  contract.21  If  A  has  been  in  exclusive  charge 
of  B's  business,  understands  such  business  thoroughly,  has  entered 
into  a  number  of  contracts  on  B's  behalf,  involving  large  sums  of 
money,  has  in  his  possession  a  considerable  amount  of  money 
which  he  has  collected  for  A,  and  many  written  contracts  and 
other  documents  relating  to  B's  business,  and  if  no  one  else  could 
carry  on  B's  business  without  a  considerable  loss  for  the  time  being, 
A's  threat  to  leave  B's  employment  and  to  take  with  him  B's  con- 
tracts and  other  property,  may  amount  to  duress,  especially  if  A 
had  planned  such  state  of  affairs  in  order  to  coerce  B  into  execut- 
ing certain  notes  payable  to  A.28  The  act  of  a  purchaser  in  pos- 
session, in  refusing  to  pay  the  purchase  price  so  that  a  mortgage 
thereon  could  be  discharged,  or  to  release  his  interest  therein, 
thereby  exacting  a  bargain  which  is  very  unfair  to  the  vendor,  is 
duress.27  A  refusal  to  accept  payment  of  a  mortgage  debt  with 
interest  and  costs  and  to  discharge  a  pending  foreclosure  proceed- 
ing, amounts  to  duress.28  If  a  refusal  to  pay  illegal  fees  for  the 
administration  of  an  estate  and  an  attempt  to  seek  redress  by  a 
legal  proceeding  without  paying  them  would  involve  a  delay  which 
would  be  injurious  both  to  the  estate  and  to  third  persons,  the 
demand  for  such  fees  is  duress.28 

§  493.  Refusal  to  furnish  support.    A  refusal  to  furnish  sup- 
port to  one  whom  the  party  thus  refusing  is  legally  bound  to 

HGuetekow,  etc.,  Co.  v.  Breese,  96          27  Snyder  v.  Rosenbaum,  215  TJ.   S. 

Wis.  591,  63   Am.   St.  Rep.  83,   72  N.       261,  54  L.  ed.  186  [affirming  Snyder  v. 

W.  45.  Stribling,   18  Okla.   168,  89  Pac.  222]. 

24  Moore   v.   Putts,   110  Md.  490,  73          2iKilpatrick  v.  Germania  L.  Jns.  Co., 

Atl.   149.  183  N.  Y.  163,  2  L.  R.  A.    (N.S.)   574, 

2IBuford  v.  R.  R.,  82  Ky.  286.  75  N.  E.  1124. 

2IWhitt  v.  Blount,   124  Ga.  671,  53          21  Malin  v.  LaMoure,  27  N.  D.  140,  50 

S.  E.  205.  L.  R.  A.  (N.S.)  997,  145  N.  W.  582. 
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support,  may  ambunt  to  duress.1  The  threat  of  a  husband  to  re- 
fuse to  support  his  wife  may  amount  to  duress.2  A  threat  of  a 
husband  to  abandon  his  wife  may  amount  to  duress.3  If  the  person 
who  refuses  to  furnish  support  is  not  bound  to  furnish  such  sup- 
port, his  refusal  is  not  duress.4  The  son's  fear  that  his  father  will 
be  angry  and  will  refuse  to  support  him,  is  not  duress.1  The  re- 
fusal of  a  son  to  support  his  father  is  not  duress.6  The  statement 
by  a  husband  to  his  wife  that  he  is  involved  in  business  because  of 
her  refusal  to  secure  a  divorce  from  him,  and  that  he  will  be 
obliged  to  leave  the  state  if  she  persists  in  such  refusal,  does  not 
amount  to  duress.7 

§494.  Other  threats  as  duress.  Threats  or  conduct  which  do 
not  involve  violence,  imprisonment,  and  the  like,  can  not  usually 
constitute  duress.  If  the  conduct  apprehended  will  cause  merely 
vexation  and  annoyance,1  as  a  threat  to  convey  or  lease  property 
unless  the  grantor  will  accept  a  reconveyance  and  assume  a  mort- 
gage thereon ; 2  or  mere  importunity  by  a  creditor  to  obtain  secur- 
ity for  his  debt,  though  causing  worry  and  excitement  thereby;8 
a  fear  that  control  of  a  corporation  will  be  lost  unless  stock  is 
bought  at  an  excessive  price ; 4  or  merely  demanding  settlement  of 
a  claim  in  a  rough  manner  and  insisting  on  prompt  action;8  the 
advice  of  a  debtor's  friend  to  his  wife  that  unless  she  obtains  an 
extension  by  signing  as  surety,  her  husband  will  suffer  financial 
injury;8  a  threat  to  manage  a  corporation  in  an  improper  man- 
ner;7 or  the  fact  that  a  chattel  mortgage  already  given  to  secure 
rent  prevents  the  mortgagor  from  moving  his  goods  out  of  the 


t  Graves  v.  Graves,  255  Mo.  468,  164 
S.  W.  496. 

2  Graves  v.  Graves,  255  Mo.  468,  164 
S.  W.  496. 

SKocourek  v.  Marak,  54  Tex.  201,  38 
Am.  Rep.  623;  Tapley  v.  Tapley,  10 
Minn.  448  (Gil.  360),  88  Am.  Dec.  76. 

4  Purdy  v.  Watte,  88  Conn.  214,  90 
Atl.  936. 

•  Detroit  National  Bank  v.  Blodgett, 
115  Mich.  160,  73  N.  W.  120. 

•  Purdy  v.  Watts,  88  Conn.  214,  90 
Atl.  936. 

7  Robinson  v.  Robinson,  77  Wash.  663, 
51  L.  R.  A.  (N.S.)  534,  138  Pac.  288. 
1  Purdy  v.  Watts,  88  Conn.  214,  90 


Atl.  936;  Hagan  v.  Waldo,  168  HI.  646, 
48  N.  E.  89;  Batavian  Bank  v.  North, 
114  Wis.  637,  90  N.  W.  1016. 

2  Goos  v.  Goos,  57  Neb.  294,  77  N.  W. 
687. 

3Zuccarello  v.  Randolph  (Tenn.  Ch. 
App.),  58  S.  W.  453. 

4  Gage  v. .  Fisher,  5  N.  D.  297,  31  L. 
R.  A.  557,  65  N.  W.  809. 

BDausch  v.  Crane,  109  Mo.  323,  19 
S.  W.  61. 

•  United  States  Banking  Co.  v.  Veale, 
84  Kan.  385,  37  L.  R.  A.  (N.S.)  540,  114 
Pac.  229. 

T  York  v.  Hinkle,  80  Wis.  624,  27  Am. 
St.  Rep.  73,  50  N.  W.  895. 
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township  to  the  farm  that  he  has  rented,1  none  of  them  amount  to 
duress.  The  fact  that  the  township  officers  said  that  they  would 
not  call  an  election  for  the  purpose  of  voting  on  the  issue  of  bondd 
to  be  used  in  building  a  highway  unless  a  corporation  which  oper- 
ated a  number  of  large  mills  on  such  highway  would  bear  a  por- 
tion of  the  expenses,  and  that  if  such  corporation  had  declined  to 
enter  into  a  contract  to  bear  a  portion  of  such  expenses,  it  would 
have  placed  it  in  a  bad  light  before  its  patrons,  does  not  amount 
to  duress.9  A  threat  to  injure  the  credit  of  the  adversary  party 
unless  he  executes  a  new  mortgage  in  payment  of  prior  mortgages, 
does  not  amount  to  duress.10  A  threat  of  suicide  does  not  amount 
to  duress.11 

The  doctrine  of  duress  is  carried  farther  by  some  courts  than  is 
here  indicated.  Thus  where  A  charged  his  employe,  B,  with  appro- 
priating A's  money,  and  told  B's  mother,  C,  and  threatened  to 
inform  his  father,  D,  it  was  held  that  on  these  facts  alone  duress 
might  exist  if  D  was  in  such  physical  condition  that  C  feared  that 
such  information  might  cause  him  to  become  insane  and  to  prevent 
such  worry  and  trouble,  she  gave  a  mortgage  for  B's  debt,  A  being 
informed  of  D's  condition  and  C's  motives.12  A  threat  of  disgrace 
may  amount  to  duress.18  Instituting  proceedings  to  subject  the 
promisor  to  guardianship  as  a  spendthrift  and  dismissing  such 
proceedings  after  he  is  compelled  to  transfer  the  greater  part  of 
his  property  to  the  patty  by  whom  such  proceedings  were  in- 
stituted, may  be  duress.14 

« 
§  495.  Duress  causing  performance  of  legal  duty— Restitution. 

If  the  person  subjected  to  duress  is  thereby  compelled  to  perform 

or  agree  to  perform  what  he  could  have  been  compelled  to  do 

legally,  such  transaction  or  contract  can  not  be  avoided  for  duress. 

Thus  if  one  who  has  injured  another  is  compelled  by  duress  to 

compensate  to  no  greater  extent  than  the  law  would  have  com- 

•  Lamb  v.  Rathburn,  118  Mich.  666,      50  N.  E.  555.    (Further,  C  was  advised 
77  N.  W.  268.  in    this    case    by    A's    attorney.      The 

•  Electric  Plaster  Co.  v.  Blue  Rapids      court  divided  on  the  question.) 

City  Tp.,  77  Kan.  580,  96  Pac.  68.  ISMcNair  v.  Benson,  G3  Or.  66,   126 

10  F.    B.    Collins   Investment    Co.    v.      Pac.  20. 

Easley,  44  Okla.  429,  144  Pac.  1072.  UPoote  v.  Be  Poy,  126  la.  366,  102 

11  Remington  v.  Wright,  43  N.  J.  L.      N.   W.    112.     See   to   the  same   effect, 
451.  Hogan  v.  Leeper,  37  Okla.  655,  47  L.  R. 

ttSilsbee  v.  Webber,  171  Mass.  378,      A.  (N.S.)  475,  133  Pac.  190. 
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pelled  him  for  such  injury,1  as  by  giving  to  the  person  from  whom 
he  has  embezzled  a  note  to  cover  such  embezzlement,2  no  duress 
exists.  So  an  assignee  for  the  benefit  of  creditors  can  not  plead 
duress  of  his  assignor  to  avoid  a  conveyance  to  pay  an  honest 
debt.3  If  A's  partner  has  bought  from  a  thief  goods  stolen  from 
B,  A's  note  to  B  for  the  value  thereof,  given  after  A  has  consulted 
his  lawyer  and  has  had  opportunity  for  deliberation,  is  not  given 
under  duress.4  If  A  has  stolen  money  and  bought  property  with.it, 
taking  title  thereto  in  the  name  of  his  wife  B,  B's  conveyance  of 
such  property  to  the  owner  of  the  fund  can  not  be  regarded  as 
caused  by  duress,  so  as  to  enable  B  to  have  such  conveyance 
cancelled.* 

Some  courts,  however,  take  the  opposite  view.*  But  if  the  con- 
tract caused  by  threats  of  prosecution  is  not  one  of  restitution,  but 
is  on  some  different  subject-matter,  duress  exists,  though  the  prom- 
isor is  guilty.7    Thus  a  threat  to  prosecute  for  selling  liquor  unlaw- 


1  Hilborn  v.  Bucknam,  78  Me.  482,  57 
Am..  Rep.  816,  7  Atl.  272;  Thorn  v. 
Pinkham,  84  Me.  101,  30  Am.  St.  Rep. 
335,  24  Atl.  718;  Clark  v.  Turnbull,  47 
N.  J.  L.  265,  54  Am.  Rep.  157;  Rostad 
v.  Thorsen,  83  Or.  489,  L.  R.  A.  1917D, 
1170,  163  Pac.  987  [modifying  decree 
on  rehearing,  Rostad  v.  Thorsen,  83  Or. 
489,  L.  R.  A.  1917D,  1170,  163  Pac 
423]. 

2  Maine.  Thorn  v.  Pinkham,  84  Me. 
101,  30  Am.  St.  Rep.  335,  24  Atl.  718. 

Michigan.  Miller  v.  Lumber  Co.,  98 
Mich.  163,  39  Am.  St.  Rep.  524,  57  N. 
W.  101;  Beath  v.  Chapoton,  115  Mich. 
506,  69  Am.  St.  Rep.  589,  73  N.  W.  806. 

New  Jersey.  Bodine  v.  Morgan,  37 
N.  J.  Eq.  426. 

Pennsylvania.  Phillips  v.  Henry,  160 
Pa.  St.  24,  40  Am.  St.  Rep.  706,  28  Atl. 
477. 

Texas.  Largent  v.  Beard  (Tex.  Civ. 
App.),  53  S.  W.  90. 

"The  law  does  not  permit  a  criminal 
who  has  stolen  property,  to  defend 
against  the  debt  or  its  written  acknowl- 
edgment on  the  ground  of  threatened 
prosecution  or  imprisonment."     Beath 


v.  Chapoton,  115  Mich.  506,  69  Am.  St. 
Rep.  589,  73  N.  W.  806. 

Some  courts  qualify  this  doctrine  by 
saying  that  while  duress  may  exist, 
the  presumption  that  the  criminal  was 
making  compensation  from  honest  mo- 
tives and  not  because  of  threats  should 
be  a  very  strong  one.  Meredith  v. 
Meredith,  79  Mo.  App.  636. 

3  Phillips  v.  Henry,  160  Pa.  St.  24, 
40  Am.  St.  Rep.  706,  28  Atl.  477. 

4  Fred  Rueping  Leather  Co.  v.  Watke, 
135  Wis.  616,  116  N.  W.  174. 

■  Rostad  v.  Thorsen,  83  Or.  489,  L. 
R.  A_1917D,  1170,  163  Pac  987  [modify- 
ing decree  on  rehearing,  Rostad  v. 
Thorsen,  83  Or.  489,  L.  R.  A.  1917D, 
1170,   163  Pac.  423]. 

•  Taylor  v.  Jacques,  106  Mass.  291. 
In  many  of  the  cases  generally  cited 
on  this  proposition  the  person  sub- 
jected to  duress  was  not  the  criminal 
but  some  near  relative  such  as  his  wife 
or  parent. 

7  Baldwin  v.  Hutchinson,  8  Ind.  App. 
454,  35  N.  E.  711;  Thompson  v.  Niggley, 
53  Kan.  664,  26  L.  R.  A.  803,  35  Pac. 
290. 


811 


Duress 


§496 


fully,1  or  for  giving  testimony  alleged  to  be  perjured,9  may  be 
duress,  and  notes  induced  thereby  may  be  avoided.  If  B  has  stolen 
property  from  A,  and  A  by  threat  of  criminal  prosecution  compels 
B  to  pay  an  amount  of  money  in  excess  of  the  reasonable  value  of 
the  property  thus  stolen,  B  may  recover  from  A  the  difference 
between  the  amount  thus  paid  and  the  reasonable  value  of  such 
property.10 

§  496.  Conduct  not  inducing  action  not  duress.  Conduct  which 
might  amount  to  duress  if  the  mind  of  the  person  against  whom  it 
is  directed  were  affected  thereby  is  not  duress  if  it  does  not  affect 
the  mind  of  such  person.  Thus  threats  which  might  amount  to 
duress,  if  they  were  effective,  will  not  constitute  duress  if  they  do 
not  influence  the  conduct  of  the  person  against  whom  they  are 
directed,1  as  where  he  executes  such  instrument  deliberately  on 
advice  of  counsel 2  or  of  friend,3  or  enters  into  the  contract  for 
other  reasons  than  the  threats,  acting  on  the  advice  of  his  friends,4 
or  after  such  delay  as  gives  full  time  to  decide  with  deliberation ;  ■ 
as  where  a  father-in-law  gave  notes  and  a  deed  to  settle  a  claim 
of  embezzlement  against  his  son-in-law  after  trying  to  obtain  a 
compromise,  and  after  an  agreement  with  his  daughter  that  the 
amount  thus  paid  should  be  considered  an  advancement  to  her.0  If 
the  parties  are  dealing  at  arm's  length  suggestion,  advice  or  per- 
suasion do  not  amount  to  duress.7    Whatever  the  effect  of  mere 


I  Thompson  v.  Niggley,  53  Kan.  664, 
26  L.  R.  A.  803,  35  Pac.  290. 

•  Baldwin  v.  Hutchinson,  8  Ind.  App. 
454,  35  N.  £.  711;  James  v.  Roberts, 
18  Ohio  548. 

10  Wilbur  v.  Blanchard,  22  Ida.  517, 
126  Pac.  1069. 

1  California.  Phelan  v.  De  Martin,  85 
Cal.  365,  24  Pac.  725. 

Georgia.  Dorsey  v.  Bryans,  143  Oa. 
186,  84  S.  E.  467. 

Illinois.  Baldwin  v.  Murphy,  82  111. 
485;  Rendleman  v.  Rendleman,  156  111. 
568,  41  N.  E.  223;  Paige  v.  Hierony- 
mus,  192  111.  546,  61  N.  E.  832. 

Iowa.  Hamilton  v.  Smith,  57  la.  15, 
42  Am.  Rep.  39,  10  N.  W.  276. 

Michigan.  Barger  v.  Farnham,  130 
Mich.  487,  90  N.  W.  281 ;  Ruel  v.  Wash- 
burne,  —  Mich.  — ,  171  N.  W.  378. 


Missouri.  Wood  v.  Kansas  City 
Home  Telephone  Co.,  323  Mo.  537,  123 
S.  W.  6;  Meredith  v.  Meredith,  79  Mo. 
App.  636. 

New  York.  Dunham  ▼.  Griswold,  100 
N.  Y.  224,  3  N.  E.  76. 

2  Phelan  v.  De  Martin,  85  Cal.  365,  24 
Pac.  725. 

9 Rendleman  v..  Rendleman,  156  HI* 
568,  41  N.  E.  223. 

4  Wolff  v.  Bluhm,  95  Wis.  257,  60  Am. 
St.  Rep.  115,70  N.  W.  73. 

■ Barger  v.  Farnham,  130  Mich.  487, 
90  N.  W.  281. 

•  Loud  v.  Hamilton  (Tenn  Ch.  App.), 
45  L.  R.  A.  400,  51  S.  W.  140. 

7  Clement  v.  Buckley  Mercantile  Co., 
172  Mich.  243,  137  N.  W.  657;  Dallavo 
v.  Dallavo,  189  Mich.  350,  155  N.  W. 
538. 
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persuasion  may  be,  as  undue  influence,  it  can  not  amount  to 
duress.1  The  threat  of  a  husband  to  abandon  his  wife  is  not 
duress  where  the  wife  testifies  that  she  did  not  know  whether  she 
was  afraid  that  he  would  leave  her  or  not.9  If  A  has  made  an  oral 
contract  with  B,  which  is  free  from  duress,  the  fact  that  such  con- 
tract is  reduced  to  writing  and  signed  when  A's  life  is  threatened 
by  strikers,  and  B  refuses  to  take  the  risk  of  continuing  in  A's 
employment  unless  the  two-year  contract  were  signed,  does  not 
render  such  contract  voidable.10  A  person  in  his  right  mind  and 
in  full  control  of  his  faculties,  who  understands  what  he  is  doing 
and  who  has  full  power  to  enter  into  a  legal  transaction  or  to  re- 
fuse to  do  so,  does  not  act  under  duress  if  he  enters  into  such 
transaction.11  It  has  been  held  that  the  violence  or  threat  relied 
on  must  be  the  sole  cause  of  the  conduct  sought  to  be  avoided  to 
-constitute  duress.  If  fraud  is  shown  to  have  caused  such  conduct  in 
part,  duress  does  not  exist.11 

If  the  duress  does  not  cause  a  substantial  change  in  the  legal 
position  of  the  party  who  is  subjected  thereto,  it  is  inoperative.1* 
If  a  party  is  induced  by  duress  to  give  notes  for  a  valid  pre-exist- 
ing liability,  such  duress  is  not  a  defense  to  such  notes.14 

§  497.  Absence  of  threats.  If  the  only  duress  claimed  to  exist 
is  duress  of  threats,  the  fact  that  no  threats  were  in  fact  made 
shows  that  no  duress  exists,1  even  though  the  party  executing  the 
instrument  did  so  because  of  facts  rendering  him,  or  some  other 
person  whose  danger  could  in  law  influence  him,2  liable  to  criminal 
prosecution,8  as  where   a  mother  pays  for   goods  taken  by  her 


•  Bat  avian  Bank  v.  North,  114  Wis. 
637,  90  N.  W.  1016. 

IDorsey  v.  Bryans,  143  Ga.  186,  84 
S.  E.  467. 

10  Jenkins  S.  S.  Co,  v.  Preston,  186 
Fed.  609,  108  C.  C.  A.  473. 

11  Kerting  v.  Hilton,  152  111.  658,  38 
N.  E.  941;  Bonney  v.  Bonney,  237  111. 
452,  86  N.  E.  1048. 

«  Pratt,  etc.,  Co.  v.  McClain,  135  Ala. 
452,  93  Am.  St.  Rep.  35,  33  So.  185. 

URuel  v.  Washburne,  —  Mich.  — , 
171  N.  W.  378. 

14Ruel  v.  Washburne,  —  Mich.  — , 
171  N.  W.  378. 

iPhelan  v.  De  Martin,  85  Cal.  365, 


24  Pac.  725;  Gait  v.  Provan,  108  la. 
561,  79  N.  W.  357. 

2  See  §  499. 

3  Arkansas.  Goodrum  v.  Bank,  102 
Ark.  326,  144  S.  W.  198. 

Connecticut.  Mascolo  v.  Montesanto, 
61  Conn.  50,  29  Am.  St.  Rep.  170,  23 
Atl.  714. 

Michigan.  Francis  v.  Hurd,  113  Mich. 
250,  71  N.  W.  582;  Dallavo  v.  Dallavo, 
189  Mich.  350,  155  N.  W.  538. 

Nebraska.  Hargreaves  v.  Menken,  45 
Neb.  668,  63  N.  W.  951. 

Tennessee.  Roth  v.  Holmes  (Tenn. 
Ch.  App.),  52  S.  W.  699. 


\ 
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daughter,4  or  where  a  father  pays  a  claim  against  his  son  for  as- 
sault and  battery,8  if  no  threats  are  made.  Where  a  criminal  action 
has  been  in  fact  instituted,  a  mortgage  given  in  settlement  of  the 
fund  embezzled  is  not  given  under  duress  where  it  is  expressly 
stated  that  such  payment  can  not  affect  the  criminal  action.8  Abusive 
and  insulting  language  not  expressing  or  implying  a  threat  can  not 
constitute  duress.7  However,  an  implied  threat  of  criminal  prose- 
cution of  one's  husband8  may  be  as  effective  duress  as  an  express 
threat. 

HL 
RELATION  OF  PARTIES. 

^  498.  By  whom  duress  may  be  committed.  Where  a  contract 
is  induced  by  duress,  the  question  of  the  relation  of  the 
party  guilty  of  duress  to  the  contract  thus  induced  is  often 
decisive  of  the  rights  of  the  party  subjected  to  such  duress.  (1) 
If  the  adversary  party  to  the  contract  is  guilty  of  such  duress,  the 
party  subjected  thereto  may,  of  course,  avoid  the  contract  induced 
thereby.1  (2)  If  the  party  guilty  of  duress  is  the  agent  of  the  ad- 
versary party  to  the  contract,  the  party  subjected  to  duress  may 
avoid  such  contract,  even  if  the  agent  had  no  authority  to  commit 
such  duress.2  This  rule  rests  on  the  principle  that  if  the  principal 
accepts  the  benefit  of  the  contract  made  by  the  agent  on  his  be- 


4  Francis  v.  Hurd,  113  Mich.  250,  71 
N.  W.  582. 

•  Mascolo  v.  Montesanto,  61  Conn. 
60,  29  Am.  St.  Rep.  170,  23  Atl.  714. 
(Even  where  the  son  has  been  arrested 
in  the  civil  action.) 

•  Hargreaves  v.  Menken,  45  Neb.  666, 

63  N.  W.  951. 

TKester  v.  Kester,  38  Or.  10,  62  Pac. 
#35.  (A  threat  by  a  husband  to  "heap 
coals  of  fire  on  his  wife's  head  as  long 
as  she  lived"  if  she  did  not  destroy  a 
certain  note.) 

•  Benedict  v.  Roome,  106  Mich.  378, 

64  N.  W.  193. 

1  Morrill  v.  Nightingale,  93  Cal.  452, 
27  Am.  St.  Rep.  207,  28  Pac.  1068; 
James  v.  Roberts,  18  Ohio  548;  Bueter 
v.  Bueter,  1  S.  D.  94,  8  L.  R.  A.  562, 
45  N.  W.  208;  Galusha  v.  Sherman,  105 


Wis.  263,  47  L.  R.  A.  417,  81  N.  W. 
495.  If  a  threat  of  criminal  prosecu- 
tion by  A,  together  with  the  advice  of 
the  friends  of  the  threatened  man,  B, 
actually  overpowered  B's  mind,  the 
combination  will  be  regarded  as  duress 
for  which  a  conveyance  made  by  B  may 
be  set  aside.  Wilson  v.  Calhoun,  170 
la.  Ill,  151  N.  W.  1087. 

2  Winfield  National  Bank  v.  Croco,  46 
Kan.  620,  26  Pac.  939;  Miller  v.  Lum- 
ber Co.,  98  Mich.  163,  39  Am.  St.  Rep. 
524,  57  N.  W.  101 ;  Springfield,  etc.,  Ins. 
Co.  v.  Hull,  51  O.  S.  270,  46  Am.  St. 
Rep.  571,  25  L.  R.  A.  37,  37  N.  E. 
1116;  McCormick  Harvesting  Machine 
Co.  v.  Hamilton,  73  Wis.  486,  41  N.  W. 
727;  Neumann  v.  La  Crosse,  94  Wis. 
103,  68  N.  W.  654. 
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half,  he  takes  it  subject  to  all  defenses.  (3)  If  the  person  guilty 
of  duress  acts  in  collusion  with  the  adversary  party  to  the  contract, 
the  party  subjected  to  duress  may  avoid  such  contract.8  (4)  If  the 
person  who  is  guilty  of  duress  is  acting  on  .behalf  of  the  adversary 
party,4  duress  may  be  interposed  as  a  defense  against  such  adver- 
sary party.  (5)  If  the  person  guilty  of  duress  is  not  the  adversary 
party  or  his  agent,  and  is  acting  neither  in  collusion  with  such 
adversary  party  nor  on  behalf  of  him,  but  is  acting  entirely  for 
his  own  benefit,  a  different  question  arises  as  to  the  right  of  the 
party  subject  to  such  duress  to  avoid  the  contract  as  against  an 
adversary  party  who  took  no  part  in  such  duress,  (a)  If  the  facts 
constituting  duress,  and  inducing  the  contract  are  known  to  the 
adversary  party  to  the  contract,  the  party  subjected  thereto  may 
avoid  the  contract.1  Thus  where  A  is  coerced  by  threats  of  violence 
from  a  mob  of  his  employes  to  execute  a  deed  of  assignment  to  B 
for  the  benefit  of  A's  creditors,  and  B,  through  his  agent  C,  who 
knows  the  facts,  accepts  the  deed,  duress  exists  whereby  the  con- 
tract and  deed  may  be  avoided.1  So  where  defendant  had  been 
arrested  with  his  sons  on  a  charge  of  murder,  and  he  had  been 
released  and  his  sons  remanded,  and  strong  popular  feeling  and 
excitement  existed,  it  was  held  that  duress  existed  where  by  rea- 
son of  such  facts  the  attorney  for  the  accused  sons  compelled 
defendant  to  give  a  note  and  mortgage  for  three  thousand  dollars 
as  an  attorney's  fee.7  (b)  If  the  facts  constituting  duress  and 
inducing  the  contract  are  not  known  to  the.  adversary  party,  the 
weight  of  authority  is  that  the  party  subject  to  the  duress  can  not 
avoid  such  contract.1    Thus  duress  exercised  by  a  husband  to  com- 


3Gilley  v.  Denman,  18,5  Ala.  561,  64 
So.  97;  Dimmltt  v.  Robbins,  74  Tex. 
441,  12  S.  W.  94. 

4  Even  if  collusion  in  advance  is  not 
shown.  Brown  v.  Peck,  2  Wis.  261; 
Magoon  v.  Reber,  76  Wis.  392,  45  N. 
W.  112.  (In  these  last  two  cases  the 
consideration  was  grossly  inadequate 
or  wanting.) 

8  Arkansas.  Pindall  v.  Waterman, 
84  Ark.  575,  120  Am.  St.  Rep.  87,  106 
S.  W.  946. 

Indiana.    Line  v.  Blizzard,  70  Ind.  23. 

Kansas.    Helm  v.  Helm,  11  Kan.  19. 

Nebraska.  Goodrich  v.  Cushman,  34 
Neb.  460,  51  N.  W.  1041. 


Ohio.  Doolittle  v.  McCullough,  7  O. 
S.  299. 

Contra,  Talley  v.  Robinson,  63  Va.  (22 
Gratt.)   888. 

6  Doolittle  v.  McCullough,  7  O.  S.  299. 
For  similar  facts  see  Brown  v.  Peck,  2 
Wis.  261. 

7  Shirk  v.  Neible,  156  Ind.  66,  59  N.  E. 
281.  For  a  stronger  case,  see  Pindall 
v.  Waterman,  84  Ark.  575,  120  Am.  St. 
Rep.  87,  106  S.  W.  946. 

•  United  States.  Beals  v.  Neddo,  2 
Fed.  41,  1  McCrary  206;  Mutual,  etc., 
Life  Association  v.  Mills,  82  Fed.  508, 
27  C.  C.  A.  212. 

Alabama.  Moog  v.  Strang,  69  Ala. 
98. 
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pel  his  wife  to  sign  a  mortgage9  or  note,10  does  not  avoid  such 
instrument  as  to  an  adversary  party  who  did  not  know  of  such 
duress,  nor  is  it  duress  when  the  wife's  fear  of  criminal  prosecu- 
tion of  her  husband  is  induced  by  information  received  from  him 
and  not  by  the  threats  of  his  creditor.11  A  can  not  avoid  a  contract 
of  settlement  which  he  has  made  with  his  wife  B,  for  threats  of 
bodily  violence  made  to  A  by  his  brother  C,  unless  B  is  in  some 
way  connected  with  such  threats.12  The  fact  that  a  friend  of  the 
debtor  told  the  debtor's  wife  that  her  husband  would  suffer  finan- 
cial loss  unless  she  signed  as  surety  and  thus  obtained  an  extension 
of  time,  is  not  duress  for  which  she  may  avoid  such  contract.13 

An  exception  to  this  general  rule  exists  in  some  states  by  whose 
laws  a  homestead  can  be  conveyed  only  by  the  free  and  uncon- 
strained act  of  husband  and  wife  acting  together.  In  such  states, 
if  the  husband  by  duress  compels  the  wife  to  mortgage  the  home- 
stead, such  mortgage  is  void,  even  though  the  mortgagee  is  ignor- 
ant of  such  duress.14 

Some  courts,  however,  hold  the  general  rule  to  be  that  the  party 
subject  to  duress  may  avoid  the  contract  even  if  the  adversary 


District  of  Columbia.  Baltimore  & 
O.  R.  Co.  v.  Morgan,  35  D.  0.  App.  195. 

Georgia.  Hinkle  v.  Hihkle,  —  Ga. 
— ,  96  S.  E.  340. 

IUinois.  Compton  v.  Bank,  96  111. 
301,  36  Am.  Rep.  147. 

Kentucky.  Fraaure  v.  McGuire,  66 
S.  W.  1015;  Ely  v.  Hartford  Life 
Ins.  Co.,  128  Ky.  799,  110  S.  W.  265, 
33  Ky.  Law  Rep.  272;  Fears  v.  United 
Loan  &  Deposit  Bank,  172  Ky.  255, 
189  S.  W.  226;  Brady  v.  Equitable 
Trust  Co.,  178  Ky.  693,  199  S.  W.  1082. 

Missouri  Springfield,  etc.,  Co.  v. 
Donovan,  147  Mo.  622,  49  S.  W.  500. 

New  Jersey.  Colonial  Building  & 
Loan  Association  v.  Griffin,  85  N.  J. 
Eq.  455,  96  Atl.  901 ;  Koewing  v.  West 
Orange,  89  N.  J.  L.  539,  99  Atl.  203; 
Travis  v.  Unkart,  89  N.  J.  L.  571,  99 
Atl.  320. 

Oregon.  Guinn  v.  Sumpter  Valley 
Ry.  Co.,  63  Or.  368,  127  Pac.  987. 

•  Alabama.  Rogers  v.  Adams,  66  Ala. 
600. 

Indiana.    Line  v.  Blizzard,  70  Ind.  23. 


Iowa.  Green  v.  Scravage,  19  la.  461, 
87  Am.  Dec.  447. 

Missouri.  Springfield,  etc.,  Co.  v. 
Donovan,  147  Mo.  622,  49  S.  W.  500. 

New  Jersey.  Colonial  Building  & 
Loan  Association  v.  Griffin,  85  N.  J.  Eq. 
456,  96  Atl.  901. 

10  Fairbanks  v.  Snow,  145  Mass.  153, 
1  Am.  St.  Rep.  446,  13  N.  E.  596. 

11  Life  Association  v.  Mills,  82  Fed. 
508,  27  C.  C.  A.  212;  Crompton  v.  Bank, 
96  111.  301,  36  Am.  Rep.  147;  Brady  v. 
Equitable  Trust  Co.,  178  Ky.  693,  190 
S.  W.  1082. 

12  Hinkle  v.  Hinkle,  —  Ga.  — ,  96  S. 
E.  340. 

13  United  States  Banking  Co.  v. 
Veale,  84  Kan.  385,  37  L.  R.  A.  (N.S.) 
540,    114  Pac.  229. 

14  First  National  Bank  v.  Bryan,  62 
la.  42,  17  N.  W.  165;  Berry  v.  Berry, 
57  Kan.  691,  57  Am.  St.  Rep.  351,  47 
Pac.  837.  (In  the  latter  case  the  court 
said  that  such  mortgage  is  "absolutely 
void  and  not  even  binding  on  the  one 
who  does  consent.") 
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party  is  ignorant  of  such  duress.18  Thus  where  A  compelled  his 
wife  B,  by  threats  to  assign  to  C  a  policy  on  A's  life,  payable  to 
B,  C,  who  took  it  as  collateral  to  secure  A's  debt,  was  not  allowed 
to  hold  the  policy  as  against  B.1*  So  where  a  husband  by  threats 
compelled  his  wife  to  sign  a  mortgage,  she  was  allowed  to  avoid 
such  mortgage  even  though  the  mortgagee  was  ignorant  of  such 
duress.17 

If  the  transaction  induced  by  duress  is  collateral  to  that  in  liti- 
gation and  to  which  duress  is  pleaded  as  a  defense,  such  defense 
is  insufficient.11  Thus  where  A  was  attacked  by  robbers  who 
threatened  to  kill  him  unless  he  paid  them  a  large  amount  of 
money,  and  A  borrowed  such  amount  from  B  and  paid  the  robbers 
under  duress,  it  was  held  that  B  could  recover  such  loan  from  A 
if  free  from  collusion  with  the  robbers.10 

§  499.  Relation  of  party  subjected  to  duress  to  party  against 
whom  violence  or  threats  are  directed.  Where  the  promisor  him- 
self is  subjected  to  duress  of  imprisonment,1  or  to  threats  which 
can  cause  duress,2  such  as  threats  of  violence  '  or  of  imprisonment,4 


W  Bryant  v.  Levy,  52  La.  Ann.  1649, 
28  So.  197;  Central  Bank  v.  Copeland, 
18  Md.  305,  81  Am.  Dec.  597;  Barry  v. 
Assurance  Society,  50  N.  Y.  587; 
Magoon  v.  Reber,  76  Wis.  392,  45  N.  W. 
112. 

W  Barry  v.  Assurance  Society,  59  N. 
Y.  587.  (The  court  said  it  was  "anal- 
ogous to  a  parting  with  property 
through  robbery,"  and  in  substance 
held  the  assignment  void,  not  void- 
able.) 

While  Gillespie  v.  Simpson  (Ark.),  18 
S.  W.  1050,  seems  to  recognize  this 
doctrine,  the  case  was  in  fact  decided 
on  the  theory  that  no  duress  in  fact 
existed,  and  that  the  contract  was, 
furthermore,  ratified. 

IT  Central  Bank  v.  Copeland,  18  Md. 
305,  81  Am.  Dec.  597.  (The  court  called 
such  mortgage  "void"  saying,  "Its 
execution  was  procured  by  the  husband 
acting  in  their  interest  and  for  their 
benefit" ;  *  *  *  "their  acceptance  of  the 
mortgage  implies  an  adoption  of  his 
agency.") 


ItDimmitt  v.  Robbing,  74  Tex.  441. 
12  S.  W.  94. 

HDimmitt  v.  Robbins,  74  Tex.  441, 
12  S.  W.  94.  (This  proposition  was 
laid  down  as  the  law  of  the  case.  The 
record  showed  (1)  that  it  was  doubt- 
ful what  amount  B  loaned  to  A;  and 
(2)  that  B  was  in  collusion  with  the 
robbers.  For  these  reasons  it  was  held 
that   B  could   not   recover.) 

1  Hunt  v.  Hunt,  94  Ga.  257,  21  S.  E. 
515. 

2  0verstreet  v.  Dunlap,  56  111.  App. 
486;  Rossiter  v.  Loeber,  18  Mont  372, 
45  Pac  560;  Galusha  v.  Sherman,  105 
Wis.  263,  47  L.  R.  A.  417,  81  N.  W. 
495. 

*  Rossiter  v.  Loeber,  18  Mont.  372,  45 
Pac.  560;  Doolittle  v.  McCullough,  7  O. 
S.  299. 

4  Alabama.  Hartford  Fire  Ins.  Co. 
v.  Kirkpa trick,  111  Ala.  456,  20  So. 
651. 

Kansas.  Winfield  National  Bank  v. 
Croco,  46  Kan.  620,  26  Pac.  939. 

Michigan.  Cribbs  v.  Sowle,  87  Mich. 
340,  24  Am.  St.  Rep.  166,  49  N.  W.  587. 
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duress,  of  course,  may  exist.  Where  the  person  against  whom  such 
threats  and  the  like  are  directed  is  not  the  promisor,  the  general 
rule  is  that  the  promisor  can  not  in  law  be  said  to  be  subject  to 
duress.8  Exceptions  to  this  last  rule  exist  where  the  promisor  oc- 
cupies certain  relations  to  the  person  against  whom  the  threats, 
violence,  and  the  like,  are  directed.  Thus  imprisonment6  or 
threatened  criminal  prosecution  and  imprisonment7  of  a  husband 
may  cause  duress  of  the  wife.  The  same  rule  was  applied  where  a 
woman  was  induced  by  threats  of  arresting  her  intended  husband, 


Nebraska.  Horton  v.  Bloedorn,  37 
Neb.  666,  56  N.  W.  321. 

Ohio.  James  v.  Roberts,  18  Ohio  548; 
(Springfield,  etc.)  Ins.  Co.  v.  Hull,  51 
0.  S.  270,  46  Am.  St.  Rep.  571,  25  L. 
R.  A.  37,  37  N.  E.  1116. 

Texas.  Landa  v.  Obert,  78  Tex.  33, 
14  S.  W.  297;  Morrison  v.  Faulkner,  80 
Tex.  128,  15  S.  W.  797. 

I  Bowman  v.  Hiller,  130  Mass.  153,  39 
Am.  Rep.  442. 

•  Mayer  v.  Oldham,  32  111.  App.  233. 

7  England.  Kaufman  v.  Gerson 
[1904],  1  K.  B.  591,  4  B.  R.  C.  414,  73 
L.  J.  K.  B.  N.  S.  320,  52  Week.  Rep. 
420,  90  L.  T.  N.  S.  608,  20  Times  L.  R. 
277. 

Alabama.  Holt  v.  Agnew,  67  Ala. 
360. 

Connecticut.  McMahon  v.  Smith,  47 
Conn.  221,  36  Am.  Rep.  67. 

Florida.  Burton  v.  McMillan,  52  Fla. 
469,  120  Am.  St.  Rep.  220,  8  L.  R.  i 
(N.S.)  991,  42  So.  849. 

Georgia.  Jordan  v.  Beecher,  143  Ga. 
143,  L.  R.  A.  1915D,  1122,  84  S.  E.  549. 

Indiana.  Brooks  v.  Berryhill,  20  Ind. 
97;  Line  v.  Blizzard,  70  Ind.  23. 

Iowa.  Green  v.  Scranage,  19  la.  461, 
87  Am.  Dec.  447;  Singer  Mfg.  Co.  y. 
Raws  on,  50  la.  634;  First  National 
Bank  v.  Bryan,  62  la.  42,  17  N.  W.  165; 
Giddings  v.  Bank,  104  la.  676,  74  N.  W. 
21. 

Kansas.  Winfield  National  Bank  v. 
Croco,  46  Kan.  620,  26  Pac.  939;  Heaton 
y.  Bank,  59  Kan.  281,  52  Pac.  876;  same 
case,  5  Kan.  App.  498,  47  Pac.  576. 


Kentucky.  Fears  v.  United  Loan  & 
Deposit  Bank,  172  Ky.  255,  189  S.  W. 
226. 

Massachusetts.  Rau  v.  Von  Zedlitz, 
132  Mass.  164. 

Michigan.  Miller  v.  Lumber  Co.,  98 
Mich.  163,  39  Am.  St.  Rep.  524,  57  N. 
W.  101;  Benedict  v.  Roome,  106  Mich. 
378,  64  N.  W.  193;  Bentley  v.  Robson, 
117  Mich.  691,  76  N.  W.  146;  Lewis  v. 
Doyle,  182  Mich.   141,  148  N.  W.   407. 

Missouri.  Hensinger  v.  Dyer,  147 
Mo.  219,  48  S.  W.  912. 

Nebraska.  Hargreaves  v.  Korcek,  44 
Neb.  660,  62  N.  W.  1086;  Hoellworth 
v.  McCarthy,  93  Neb.  246,  43  L.  R.  A. 
(N.S.)   1005,  140  N.  W.  141. 

New  Hampshire.  Davis  v.  Smith,  68 
N.  H.  253,  73  Am.  St.  Rep.  584,  44  Atl. 
384. 

New  York.  Eadie  v.  Slimmon,  26  N. 
T.  9,  82  Am.  Dec.  395;  Adams  v.  Bank, 
116  N.  Y.  606,  15  Am.  St.  Rep.  447,  6 
L.  R.  A.  491,  23  N.  E.  7;  Barrett  v. 
Weber,  125  N.  Y.  18,  25  N.  E.  1068. 

Oregon.  Rostad  v.  Thorsen,  83  Or. 
489,  L.  R.  A.  1917D,  1170,  163  Pac.  423 
[decree  modified  on  rehearing,  Rostad 
v.  Thorsen,  83  Or.  489,  L.  R.  A.  1917D, 
1170,  163  Pac.  987]. 

South  Carolina.  Williams  v.  Walker, 
18  S.  Car.  577. 

Wisconsin.  City  National  Bank  v. 
Kusworm,  88  Wis.  188,  43  Am.  St.  Rep. 
880,  26  L.  R.  A.  48,  59  N.  W.  564;  Mack 
v.  Prang,  104  Wis.  1,  76  Am.  St.  Rep. 
848,  45  L.  R.  A.  407,  79  N.  W.  770. 
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made  just  before  the  marriage  was  to  occur,  to  sign  a  promise  to 
pay  his  debt.1  A  threat  of  criminal  prosecution  and  imprisonment 
of  a  child  may  amount  to  duress  of  his  parents,1  whether  guilty  or 
not;10  and  so  may  actual  imprisonment  and  danger  of  promisor's 
children.11  Threats  of  imprisoning  a  grandson  may  amount  to 
duress  of  his  grandmother.12  A  threat  of  criminal  prosecution  of 
the  father  may  amount  to  duress  of  the  son.13  A  threat  of  criminal 
prosecution  and  imprisonment  of  a  brother  may  amount  to  duress 
of  his  sister,14  or  of  his  brother.11  Threatened  prosecution  and  im- 
prisonment of  a  son-in-law  has  been  held  to  be  ground  in  equity 
for  avoiding  notes  and  a  deed  of  trust  given  by  reason  thereof  to 


•  Rau  v.  Von  Zedlitz,  132  Mass.  164. 

8  Arkansas.  Shattuck  v.  Watson,  53 
Ark.  147,  7  L.  R.  A.  531,  13  S.  W.  516 
(obiter). 

Georgia.  Southern  Express  Co.  v. 
Duffey,  48  Ga.  358;  Bailey  v.  Devine, 
123  Ga.  633,  107  Am.  St.  Rep.  153,  51 
S.  E.  603. 

Illinois.  Youngs  v.  Simm,  41  111. 
App.  28. 

Iowa.  Peed  v.  McKee,  42  la.  689, 
20  Am.  Rep.  631. 

Kansas.  Williamson,  Hal  sell,  Frazier 
Co.  v.  Ackerman,  77  Kan.  502,  20  L.  R. 
A.  (N.S.)  484,  94  Pac.  807. 

Maine.  Seymour  v.  Prescott,  69  Me. 
376. 

Maryland.  Spoerer  v.  Wehland,  130 
Md.  226,  100  Atl.  287. 

Massachusetts.  Harris  v.  Cormody, 
131  Mass.  51,  41  Am.  Rep.  188;  Bryant 
v.  Peck,  etc.,  Co.,  154  Mass.  460,  28 
N.  E.  678. 

Michigan.  Meech  v.  Lee,  82  Mich. 
274,  46  N.  W.  383;  Weiser  v.  Welch, 
112  Mich.  134,  70  N.  W.  438. 

Nebraska.  Beindorff  v.  Kaufman,  41 
Neb.  824,  60  N.  W.  101. 

New  Jersey.  Ball  v.  Ward,  76  N.  J. 
Eq.  8,  74  Atl.  158. 

New  York.  Haynes  v.  Rudd,  102  N. 
Y.  372,  55  Am.  Rep.  815,  7  N.  E.  287; 
Schroener  v.  Lissauer,  107  N.  Y.  Ill,  13 
N.  E.  741   [affirming  36  Hun  100]. 

Ohio.    Roll  y.  Raguet,  4  Ohio  400,  22 


Am.  Dec.  759;  Western  Avenue  Build- 
ing Association  v.  Walters,  7  Ohio  C. 
C.  202. 

Oklahoma.  Harris-Lipsitz  Co.  v.  Old- 
ham, 56  Okla.  124,  loo  Pac.  865. 

Oregon.  Kohler  &  Chase  Co.  v.  Sav- 
age, 86  Or.  639,  167  Pac.  789. 

Pennsylvania.  National  Bank  v. 
Kirk,  90  Pa.  St.  49;  Swope  v.  Ins.  Co., 
93  Pa.  St.  251;  Avery  v.  Layton,  119 
Pa.  St.  604,  13  Atl.  528. 

Rhode  Island.  Foley  v.  Greene,  14 
R.  I.  618,  51  Am.  Rep.  419. 

Tennessee.  Coffman  v.  Lookout  Bank, 
73  Tenn.   (5  Lea)  232,  40  Am.  Rep.  31. 

Wisconsin.  Catlin  v.  Hen  ton,  9  Wis. 
476;  Schultz  v.  Culbertson,  49  Wis.  122, 
4  N.  W.  1070;  McCormick  Harvest- 
ing Maohine  Co.  v.  Hamilton,  73  Wis. 
486,  41  N.  W.  727. 

10  Williamson,  Halsell,  Frazier  Co.  v. 
Ackerman,  77  Kan.  502,  20  L.  R.  A. 
(N.S.)  484,  94  Pac.  807. 

11  Bailey  v.  Devine,  123  Ga.  653,  107 
Am.  St.  Rep.  153,  51  S.  E.  603;  Shirk 
v.  Neible,  156  Ind.  66,  59  N.  E.  281. 

12  Bradley  v.  Irish,  *42  111.  App.  85. 

13  Embry  v.  Adams,  191  Ala.  291,  L. 
R.  A.  1915D,  1118,  68  So.  20. 

14  Kronmeyer  v.  Buck,  258  111.  586,  45 
L.  R.  A.  (N.S.)  1182,  101  N.  E.  935; 
Henry  v.  State  Bank,  131  la.  97,  107 
N.  W.  1034. 

«  State,  ex  rel.,  v.  Hills,  94  O.  S.  171, 
L.  R.  A.  1917B,  684,  113  N.  E.  1045. 
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secure  his  debt.1'  A  threat  of  criminal  prosecution  of  A's  son-in- 
law  may  amount  to  duress  of  A,  although  A  is  not  concerned  about 
his  son-in-law,  but  is  rather  about  the  disgrace  which  A's  daughter 
would  suffer  if  her  husband  were  imprisoned  in  the  penitentiary.17 

§  500.  To  whom  threats  may  be  made.  A  threat  causing  duress 
may  as  well  be  made  to  A  to  be  communicated  to  B,1  as  be  com- 
municated to  B  in  person.  It  will  be  equally  operative  as  duress" 
affecting  B.  It  is  said,  however,  that  if  a  threat  is  made  to  one 
who  is  guilty  of  embezzlement,  his  communication  of  such  threat  to 
his  wife  does  not  amount  to  duress  by  such  employer.2 

§  501.  Who  can  take  advantage  of  duress.  The  party  to  the 
contract  who  enters  into  it  by  reason  of  duress  may  take  advantage 
of  such  duress  to  avoid  liability  under  the  contract,1  and,  after  his 
death,  his  heirs  may  have  their  ancestor's  conveyance  set  aside  for 
duress.2  As  a  general  rule  this  privilege  is  personal  to  him  and  his 
legal  representatives.  The  adversary  party  who  is  guilty  of  duress 
can  not  avoid  the  contract  by  reason  thereof.8  A  third  person  can 
not  set  up  such  duress.4  A  creditor  of  the  party  subjected  to 
duress,  who  has  attached  property  sold  by  the  latter  under  duress, 
can  not  avoid  the  contract  for  such  duress.8 

§502.  Effect  of  duress  of  principal  on  liability  of  surety. 

Whether  duress  exercised  against  the  principal  gives  the  surety  an 
opportunity  of  avoiding  the  contract  is  a  question  upon  which 
there  is  some  conflict  of  authority.  The  view  held  by  a  majority 
of  the  courts  is  that  the  surety  is  bound  though  his  principal  exe- 
cutes the  contract  under  duress,  if  the  surety  knows  of  such  duress 
and  is  himself  not  under  duress,1  while  if  the  surety  does  not  know 


«BeII  v.  Campbell,  123  Mo.  1,  45  Am. 
St.  Rep.  505,  25  S.  W.  359.  (This  is 
possibly  a  case  of  undue  influence.) 
See  to  the  same  effect,  Fountain  v.  Big- 
ham,  235  Pa.  St.  35,  84  Atl.  131. 

IT  Nebraska  Mutual  Bond  Ass'n  v. 
Klee,  70  Neb.  383,  97  N.  W.  476. 

IGiddings  v.  Bank,  104  la.  676,  74 
N.  W.  21;  Kaus  v.  Gracey,  162  la.  671, 
144  N.  W.  625;  Bank  v.  Hutchinson, 
62  Kan.  9,  61  Pac.  443;  Price  v.  Bank, 
144  Wis.  190,  128  N.  W.  895. 

2  Lewis  v.  Doyle,  182  Mich.  141,  148 
N.  W.  407. 


1  See  §  "*4. 

2Foote  v.  De  Poy,  126  la.  366,  106 
Am.  St.  Rep.  365,  68  L.  R.  A.  302,  102 
N.  W.  112. 

3  See  §507. 

4  Oak  v.  Dustin,  79  Me.  23,  1  Am.  St. 
Rep.  281,  7  Atl.  815. 

I  Lewis  v.  Banning,  82  Mass.  (16 
Gray)    500. 

1  Graham  v.  Marks,  98  Ga.  67,  25  S. 
£.  931;  Tucker  v.  State,  72  Ind.  242; 
Oak  v.  Dustin,  79  Me.  23,  1  Am.  St. 
Rep.  281,  7  Atl.  815;  Robinson  v.  Gould, 
65  Mass.  (11  Cush.)  55;  Bowman  v. 
Hiller,  130  Mass.  153,  39  Am.  Rep.  442. 
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of  such  duress  he  is  not  bound,2  since  on  suit  by  the  creditor  the 
principal  could  avoid  the  contract,  leaving  the  surety  bound  and 
without  recourse  against  the  principal.3  Some  courts  hold  in  gen- 
eral terms  that  a  surety  is  not  bound  if  the  principal  signs  under 
duress.4  It  has  also  been  held  that  a  surety  on  a  bond  given  with- 
out legal  authority  or  in  case  of  false  imprisonment  to  obtain  the 
. principal's  release,  may  plead  such  duress.1 

IV. 
EFFECT. 

§503.  Effect  of  duress  in  the  execution.  Duress,  like  fraud, 
misrepresentation,  mistake,  and  non-disclosure,  may  affect  the  exe- 
cution or  the  inducement.  Duress  in  the  execution  is  rare.  It 
exists  where  the  party  subjected  thereto  is  coerced  into  permitting 
a  contract,  written  and  signed  by  himself,  to  be  taken  from  him 
without  intending  to  deliver  it.1  If  one  signs  a  check  because  of 
an  immediate  threat  to  take  his  life,  which  will  apparently  be  car- 
ried into  execution  if  he  does  not  comply  with  such  demand,  he  is 
said  to  be  a  mere  automaton,  and  such  check  as  between  himself 
and  the  payee  is  void.2  In  cases  like  this,  duress  is  operative  only 
to  rebut  the  inference  of  voluntary  delivery  that  otherwise  would 
exist.    Such  form  of  duress  makes  the  contract  void. 

Many  text  writers  suggest  that  duress  in  the  formation  may 
exist  in  oral  contracts  where  the  party  subjected  to  duress  is  com- 
pelled to  repeat  words  which  of  themselves  would  constitute  a 
contract,  without  any  intention  of  being  bound  thereby.  While 
adjudicated  cases  on  this  point  are  uncommon,  the  view  seems 
probable,  in  analogy  to  contracts  made  in  jest.3 

§504.  Effect  of  duress  in  the  inducement.  Duress  in  the  in- 
ducement exists  where  the  party  subjected  to  the  duress  knows  the 


2  Patterson  v.  Gibson,  81  Ga.  802,  12 
Am.  St.  Rep.  356,  10  S.  E.  9;  Griffith 
v.  Sitgreaves,  90  Pa.  St.  161. 

3  This  is  the  reason  usually  given, 
though  why  the  surety  could  not  have 
recourse  over  in  such  case  is  not  clear, 
since  one  in  whose  favor  a  liability  is 
created  is  usually  not  chargeable  with 
duress  exercised  by  a  third  person  of 
which  he  is  not  informed.     See  §498. 

•  Singer   Mfg.   Co.   v.  Ferrell    (Ky.), 
48   S.  W.    1078.      (Where  an  unlawful 
promise  to  stifle  prosecution  was  a  con- 
sideration   for    the    surety's    signing.) 


Wilkeraon  v.  Hood,  65  Mo.  App.  491; 
Hyatt  v.  Robinson,  15  Ohio  372. 

•  United  States  v.  Tingey,  30  TJ.  S. 
(5  Pet.)  115,  8  L.  ed.  66;  Jones  v.  Tur- 
ner, 15  Ky.  (5  Litt.)   147. 

1  Royal  v.  Goss,  154  Ala.'  117,  45  So. 
231;  Southern  Hardware  &  Supply  Co. 
v.  Lester,  166  Ala.  86,  52  So.  328; 
Palmer  v.  Poor,  121  Ind.  135,  6  L  R. 
A.  469,  22  N.  E.  984. 

2  Southern  Hardware  &  Supply  Co.  v. 
Lester,  166  Ala.  86,  52  So.  328. 

3  See  {  80. 
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terms  of  the  contract  into  which  he  is  entering  and  intends  such 
contract  to  take  effect,  but  such  intention  is  caused  by  duress. 
Duress  of  this  sort  makes  contracts  and  conveyances  executed 
thereunder  voidable  and  not  void.1  A  contract  induced  by  duress 
is  sometimes  said  to  be  void ; 2  but  as  such  form  of  statement  is 
found  where  the  party  who  was  entitled  to  avoid  it  had  done  so,  it 
probably  means  that  such  contract,  while  voidable  originally,  had 
been  made  void.  However,  under  a  statute  which  provides  that 
"duress  *  •  *  by  which  the  free  will  of  the  party  is  re- 
strained and  his  consent  induced  will  void  the  contract,"  it  is  said 
that  a  contract  induced  by  duress  is  void.3 

Where  such  transactions  are  voidable,  they  may  be  made  void 
at  the  election  of  the  party  subjected  to  duress.4    Deeds  •  or  mort- 


1  England.  Plowden  v.  Marsham, 
Toth.  5. 

Alabama.  Royal  v.  Goss,  154  Ala. 
117,  45  So.  231. 

Arkansas.  Missouri  Pacific  R.  Co.  v. 
Fields,   134  Ark.  273,  203  S.  W.  1030. 

Colorado.  Miller  v.  Davis'  Estate,  52 
Colo.  485,  122  Pac.  793. 

Illinois.  Eberstein  v.  Willets,  134  111. 
101,  24  N.  E.  967. 

Louisiana.  Harvin  v.  Blackman,  121 
La.  431,  46  So.  525. 

Michigan.  Clement  v.  Buckley  Mer- 
cantile Co.,  172  Mich.  243,  137  N.  W. 
657. 

Missouri.  Bushnell  v.  Loomia,  234 
Mo.  371,  137  S.  W.  257. 

Oklahoma.  Enid  Electric  &  Gas  Co. 
v.  Decker,  36  Okla.  367,  128  Pac.  708; 
Anderson  v.  Kelley,  57  Okla.  109,  156 
Pac.  1167. 

Oregon.  Rostad  v.  Thorsen,  83  Or. 
489,  L.  R.  A.  1917D,  1170,  163  Pac.  423, 
987. 

Virginia.  Harris  v.  Cary,  112  Va. 
362,  71  S.  E.  551. 

Wisconsin.  Galusha  v.  Sherman,  405 
Wis.  263,  47  L.  R.  A.  417,  81  N.  W.  495. 

2Kaus  v.  Gracey,  162  la.  671,  144  N. 
W.  625. 

SWhitt  v.  Blount,  124  Ga.  671,  53  S. 
E.  205. 

4  England.  Plowden  v.  Marsham, 
Toth.  5. 

Alabama.  Royal  v.  Goss,  154  Ala. 
117,  45  So.  231. 


Arkansas.  Missouri  Pacific  R.  Co.  v. 
Fields,  134  Ark.  273,  203  S.  W.   1030. 

California.  Campbell  v.  Genshlea,  — 
Cal.  -— ,  180  Pac.  336. 

Illinois.  Kronmeyer  v.  Buck,  258  111. 
586,  45  L.  R.  A.  (NJS.)  1182,  101  N.  E. 
935. 

Kansas.  St.  Louis  &  San  Francisco 
R.  Co.  v.  Gorman,  79  Kan.  643,  28  L. 
R.  A.  (N.S.)  637,  100  Pac.  647. 

West  Virginia.  Beamer  v.  Clayton, 
—  W.  Va.  —,  96  S.  E.  969.  "•  #  • 
if  agreement  be  compelled  by  threats 
it  shall  not  bind  *  *  *  the  con- 
trary between  lord  and  tenant."  Plow- 
den v.  Marsham,  Toth.  5. 

8  United  States.  Carter  v.  Couch,  84 
Fed.  735,  28  C.  C.  A.  520. 

Alabama.  Gilley  v.  Denman,  185 
Ala.  561,  64  So.  97. 

California.  Campbell  v.  Genshlea,  — 
Cal.  — ,  180  Pac.  336. 

Florida.  Burton  v.  McMillan,  52  Fla. 
469,  120  Am.  St.  Rep.  220,  8  L.  R.  A. 
(N.S.)   991,  42  So.  849. 

Illinois.  Eberstein  v.  Willets,  134  111. 
101,  24  N.  E.  967;  Kronmeyer  v.  Buck, 
258  111.  586,  45  L.  R.  A.  (N.S.)  1182, 
101  N.  E.  935. 

Massachusetts.  Hoag  v.  Hoag,  210 
Mass.  94,  36  L.  R.  A.  (N.S.)  329,  96 
N.  E.  49. 

Michigan.  Miller  v.  Lumber  Co.,  98 
Mich.  163,  39  Am.  St.  Rep.  524,  57  N. 
W.  101. 

Missouri.  Graves  v.  Graves,  255  Mo. 
468,  164  S.  W.  496. 


§504 


Page  on  Contracts 


822 


gages8  may  be  avoided  for  duress;  but  such  formal  conveyances 
can  not  be  avoided  informally  by  acts  in  pais.  A  formal  decree  of 
rescission  must  be  obtained  from  a  court  of  equity.7  This  decree 
may  be  had  in  a  foreclosure  suit  brought  on  the  mortgage  which 
was  given  under  duress.1  Even  if  the .  instrument  which  is  ob- 
tained by  duress  is  under  seal,  so  that  the  consideration  can  not 
be  inquired  into  at  law,  equity  will  set  aside  such  instrument  if  it 
conveys  title  to  realty.9 

An  executory  contract,10  such  as  a  promissory  note,11  a  contract 
to  surrender  a  child,12  a  special  contract  limiting  the  liability  of  a 


Ohio.  Commercial  National  Bank  v. 
Wheelock,  52  0.  S.  534;  49  Am.  St.  Rep. 
738,  40  N.  E.  636. 

Oklahoma.  Harris-Lipsitz  Co.  v.  Old- 
ham, 50   Okla.   124,    155   Pac.   865. 

Oregon.  Rostad  v.  Thorsen,  83  Or. 
489,  L.  R.  A.  1917D,  1170,  163  Pac.  423, 
987. 

Texas.  Hardin  v.  Hardin,  33  Tex. 
616. 

West  Virginia.  Beamer  v.  Clayton, 
—  W.  Va.  — ,  96  S.  E.  969. 

'Illinois.  Mayer  v.  Oldham,  32  111. 
App.  233;  Bradley  v.  Irish,  42  111.  App. 
85. 

Kansas.  Williamson,  Halsell,  Frazier 
Co.  v.  Ackerman,  77  Kan.  502,  20  L. 
R.  A.  (N.S.)  484,  94  Pac.  807. 

Michigan.  Bentley  v.  Robson,  117 
Mich.  691,  76  N.  W.  146. 

Nebraska.  Beindorff  v.  Kaufman,  41 
Neb.  824,  25  L.  R.  A.  679,  60  N.  W.  101 ; 
Hoellworth  v.  McCarthy,  93  Neb.  246, 
43  L.  R.  A.  (N.S.)  1005,  140  N.  W.  141. 

Ohio.  James  v.  Roberts,  18  Ohio  548; 
Western  Ave.  Bldg.  Association  v.  Wal- 
ters, 7  Ohio  C.  C.  202. 

TNordholt  v.  Nordholt,  87  Cal.  552, 
22  Am.  St.  Rep.  268,  26  Pac.  599;  Brad- 
ley v.  Irish,  42  111.  App.  85;  Simmons 
v.  Kelsey,  76  Neb.  124,  107  N.  W.  122; 
(Commercial  National)  Bank  v.  Wheel- 
ock, 52  O.  S.  534,  49  Am.  St.  Rep.  738, 
40  N.  E.  636;  Western  Ave.  Bldg.  As- 
sociation v.  Walters,  7  Ohio  C.  C.  202. 

•  Hoellworth  v.  McCarthy,  93  Neb. 
246,  43  L.  R.  A.  (N.S.)  1005,  140  N.  W. 
141. 

•  Kronmeyer  v.  Buck,  258  111.  586,  45 
L.  R.   A.    (N.S.)    1182,  101  N.  E.  935. 


to  England.  Kaufman  v.  Gerson 
[1904],  1  K.  B.  591,  4  B.  R.  C.  414,  73 
L.  J.  K.  B.  N.  S.  320,  52  Week.  Rep. 
420,  90  L.  T.  N.  S.  608,  20  Times  L.  R. 
277. 

Kansas.  Thompson  v.  Niggley,  53 
Kan.  664,  26  L.  R.  A.  803,  35  Pac.  290; 
Heaton  v.  Bank,  59  Kan.  281,  52  Pac. 
876. 

Louisiana.  Bryant  v.  Levy,  52  La. 
Ann.  1649,  28  So.  191. 

Massachusetts.  Fairbanks  v.  Snow, 
145  Mass.  153,  1  Am.  St.  Rep.  446,  13 
N.  E.  596. 

Missouri.  Hensinger  v.  Dyer,  147 
Mo.  219,  48  S.  W.  912. 

Ohio.  Ins.  Co.  v.  Hull,  51  O.  S.  270, 
37  N.  E.  1116. 

Texas.  Landa  v.  Obert,  78  Tex.  33, 
14  S.  W.  297;  Morrison  v.  Faulkner,  80 
Tex.  128,  15  S.  W.  797;  Texas,  etc.,  Ry. 
Co.  v.  Avery  (Tex.  Civ.  App.),  33  S. 
W.  704. 

Wisconsin.  Mack  v.  Prang,  104  Wfs. 
1,  76  Am.  St.  Rep.  848,  45  L.  R.  A.  407, 
79  N.  W.  770. 

11  Illinois.  Overstreet  v.  Dunlap,  56 
111.  App.  486. 

Kansas.  Heaton  v.  Bank,  59  Kan. 
281,  52  Pac.  876. 

Missouri.  Hensinger  v.  Dyer,  147 
Mo.  219,  48  S.  W.  912. 

Ohio.    James  v.  Roberts,  18  Ohio  548. 

Wisconsin.  City  National  Bank  ▼. 
Kusworm,  88  Wis.  188,  43  Am.  St.  Rep. 
880,  26  L.  R.  A.  48,  59  N.  W.  564;  Mack 
v.  Prang,  104  Wis.  1,  76  Am.  St.  Rep. 
848,  45  L.  R.  A.  407,  79  N.  W.  770. 

«  Hunt  v.  Hunt,  94  Ga.  257,  31  8.  B. 
515. 
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common  carrier,11  or  a  contract  to  ship  cattle,14  may  be  avoided  for 
duress  in  pais  without  formal  rescission  in  equity. 

A  release  given  under  duress  may  be  avoided  informally,  and 
suit  may  be  brought  on  the  original  cause  of  action.15  If  the  in- 
strument is  negotiable,16  equity  may  grant  a  formal  rescission. 

An  executed  contract  whereby  the  title  to  personal  property  has 
passed  may  be  avoided  informally.17  An  assignment  of  a  life  insur- 
ance policy  may  be  avoided  informally,1*  as  by  an  action  at  law  to 
recover  the  policy  from  the  assignee.19  An  assignment  of  person- 
alty obtained  by  duress  may  be  avoided  and  trover  may  be  brought 
against  the  assignee.20  A  specific  existing  chattel  parted  with  by 
sale  under  duress  may  on  informal  rescission  be  seized  by  the 
vendor,  and  such  recaption  is  not  larceny.21  In  case  of  certain 
formal  transfers  of  personal  property,  such  as  stocks,22  formal  re- 
scission may  be  had  in  equity. 

An  executed  conveyance  of  realty  can  not  be  avoided  by  acts 
in  pais  followed  by  an  ejectment  suit.  A  suit  in  equity  is  neces- 
sary.2* 

If  A  has  been  coerced  by  duress  into  marrying  B,  B  is  not  A's 
" widow' '  within  the  meaning  of  such  provision  in  an  insurance 
policy.24 

The  party  who  is  subjected  to  the  duress  can  not  rescind  a  part 
of  the  transaction  which  is  thus  induced  and  affirm  the  rest  of  such 
transaction.  If  he  wishes  to  rescind,  he  must  rescind  the  entire 
transaction.28 


13  St.  Louis  &  San  Francisco  R.  Co. 
v.  Gorman,  79  Kan.  643,  28  L.  R.  A. 
(N.S.)  637,  100  Pac.  647. 

14  Texas,  etc.,  Ry.  Co.  v.  Avery  (Tex. 
Civ.  App.),33  S.  W.  704. 

llWeiser  v.  Welch,  112  Mich.  134,  70 
N.  W.  438;  (Springfield,  etc.,)  Ins.  Co. 
v.  Hull,  51  O.  S.  270,  46  Am.  St.  Rep. 
571,  25  L.  R.  A.  37,  37  N.  E.  1116;  Lyons 
v.  Davy-Pocahontas  Coal  Co.,  75  W.  Va. 
739,  84*  S.  E.  744. 

Duress  of  the  debtor  was  held  to 
be  a  good  defense  in  an  action  of  debt 
on  an  account.  Earl  of  Northumber- 
land v.  ,  1  Leon.  13. 

It  James  v.  Roberts,  18  Ohio  548. 

ITKaus  v.  Gracey,  162  la.  671,  144  N. 
W.  625;  Eadie  v.  Slimmon,  26  N.  Y.  9, 
82  Am.  Dec  395;  Doolittle  v.  McCul- 
lough,  7  O.  S.  299. 


ItKaus  v.  Gracey,  162  la.  671,  144  N. 
W.  625 ;  Eadie  v.  Slimmon,  26  N.  Y.  9, 
82  Am.  Dec.  395. 

ItKaus  v.  Gracey,  162  la.  671,  144 
N.  W.  625. 

20  Doolittle  v.  McCullough,  7  O.  S.  299. 

21  Love  v.  State,  78  Ga.  66,  6  Am.  St. 
Rep.  234,  3  S.  E.  893. 

22  Bryant  v.  Peck,  etc.,  Co.,  154  Mass. 
460,  28  N.  E.  678. 

23  (Commercial  National)  Bank  v. 
Wheelock,  52  O.  S.  534,  49  Am.  St.  Rep. 
738,  40  N".  E.  636. 

24  Grand  Lodge  Colored  Knights  v. 
Smith,  89  Miss.  718,  119  Am.  St.  Rep. 
719,  42  So.  89. 

21  Wood  v.  Kansas  City  Home  Tele- 
phone Co.,  223  Mo.  537,  123  S.  W.  6; 
Johnson  v.  Johnson,  206  N.  Y.  561,  100 
N.  E.  406. 
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§  505.  Duty  of  placing  adversary  party  in  statu  qua     On 

avoiding  a  contract  for  duress,  it  is  necessary  to  return  what  was 
received  under  the  contract  thus  avoided.1  But' where  a  wife  gave 
a  note  and  mortgage  under  duress  to  prevent  the  prosecution  of 
her  husband  for  forging  collateral  to  a  note  given  by  him,  and 
such  note  and  collateral  are  returned  to  the  wife  to  be  delivered 
to  her  husband,  which  is  done,  she  may  avoid  her  note  and  mort- 
gage without  returning  his  notes  and  collateral ;  her  husband  being 
dead  and  the  notes  and  collateral  missing.2  If  the  thing  received 
by  the  party  subjected  to  duress  is  worthless,  it  is  not  necessary  to 
restore  it  before  bringing  action.  It  is  sufficient  to  restore  it  at 
the  trial.3  If  the  thing  which  is  received  by  the  party  who  is  sub- 
jected to  duress  is  without  value,  it  is  not  error  for  the  court  to  re- 
scind the  transaction  without  requiring  the  redelivery  of  such 
worthless  thing  as  a  condition  precedent.4  If  the  party  subjected 
to  duress  has  on  his  own  theory  of  the  case  a  right  to  all  that  he 
has  received  under  the  contract  and  more ;  while  under  the  adver- 
sary party's  theory  of  the  case,  he  has  a  right  to  what  he  has 
received,  he  is  not  obliged  to  tender  it  on  disaffirming.  Thus  A 
had  a  claim  against  an  insurance  company  which  under  threat  of 
criminal  prosecution  she  settled  for  a  much  smaller  sum.  It  was 
held  that  she  could  disaffirm  and  sue  for  the  difference  between  the 
amount  due  and  the  amount  received ;  and  that  she  need  not  return 
the  amount  received  before  bringing  suit.8 

§  506.  Bights  of  bona  flde  purchasers.  If  duress  in  the  execu- 
tion exists,  even  a  negotiable  contract  in  the  hands  of  bona  fide 
holders  is  void.1  If  duress  in  the  inducement  exists,  a  contract 
made  thereunder  is  voidable  only.  It  follows  that  it  can  not  be 
avoided  if  negotiable  and  in  the  hands  of  a  bona  fide  purchaser  for 
value  before  maturity.2    If  the  purchaser  takes  with  notice  of  the 


1  The  Ernest  M.  Munn,  66  Fed.  356, 
13  C.  C.  A.  510. 

2  City  National  Bank  v.  Kusworm,  88 
Wis.  188,  43  Am.  St.  Rep.  880,  26  L.  R. 
A  48,  59  N.  W.  564. 

3  A  release  given  to  one  compelled  to 
compromise  by  duress.  Morse  v.  Wood- 
worth,  155  Mass.  233,  248,  27  N.  E. 
1010,  29  N.  E.  525. 

4  Harris -Lipsitz  Co.  v.  Oldham,  56 
Okla.  124,  155  Pac.  865. 


■  (Springfield,  etc.)  Ins.  Co.  v.  Hull, 
51  O.  S.  270,  46  Am.  St.  Rep.  571,  25  L. 
R.  A.  37,  37  N.  E.  1116. 

1  Palmer  v.  Poor,  121  Ind.  135,  6  L. 
R.  A.  469,  22  N.  E.  984;  Harvin  v. 
Blackman,  121  La.  431,  46  So.  525. 

2  United  States.  Beals  v.  Neddo,  2 
Fed.  41,  1  McCrary,  206. 

California.  Hart  v.  Church,  126  Cal. 
471,  77  Am.  St.  Rep.  195,  58  Pac.  910. 

Iowa.  Veach  v.  Thompson,  15  la, 
380. 


825 


Duress 


§507 


duress,  the  promisor  may  avoid  the  contract.3  If  checks  are  given 
under  duress,  and  such  checks  are  honored  by  the  bank  on  which 
they  are  drawn  without  knowledge  of  such  duress,  the  bank  is  not 
liable  to  the  drawer  of  such  checks.4  If  the  contract  is  executed 
and  passes  title  to  realty,  a  conveyance  made  under  duress  can 
not  be  avoided  as  against  a  bona  fide  grantee  for  value,  without 
notice.8  Such  a  conveyance  may  be  avoided  as  against  one  who 
has  acquired  such  property  with  notice  of  the  facts  which  consti- 
tute duress.1  A  subsequent  judgment  creditor  of  the  grantee  who 
has  exercised  duress,  is  not  a  bona  fide  purchaser  within  the  mean- 
ing of  this  rule,  even  if  he  acquired  his  lien  without  notice.1 

§507.  Ratification.  On  the  other  hand,  the  person  subjected 
to  duress  may  see  fit  to  ratify  the  transaction,  and  may  do  so  after 
■having  become  competent  to  contract.1  Thus  a  deed  given  under 
duress  may  be  ratified,  as  by  a  quitclaim,2  or  by  acquiescence  for 
an  unreasonable  time  after  an  opportunity  to  avoid  the  contract,9 


Massachusetts.  Fairbanks  v.  Snow, 
145  Mass.  153,  1  Am.  St.  Rep.  446,  13 
N.  E.  596. 

Michigan.  Farmers',  etc.,  Bank  v. 
Butler,  48  Mich.  192,  12  N.  W.  36. 

New  Hampshire.  Clark  v.  Pease,  41 
N.  H.  414. 

Wisconsin.  Mack  v.  Prang,  104  Wis. 
1,  76  Am.  St.  Rep.  848,  45  L.  R.  A. 
407,  79  N.  W.  770. 

JRossiter  v.  Loeber,  18  Mont.  372,  45 
Pac.  560. 

4  Southern  Hardware  &  Supply  Co.  v. 
Lester,  166  Ala.  86,  52  So.  328. 

•  Bazemore  v.  Freeman,  58  Ga.  276; 
Hall  v.  Patterson,  51  Pa.  St.  289. 

•  Jordan  v.  Beecher,  143  Ga.  143,  L. 
R.  A.  1915D,  1122,  84  S.  E.  549. 

7  Brown  v.  Pierce,  74  U.  S.  (7  Wall) 
,205,  19  L.  ed.  134. 

1  United  States.  Carver  v.  United 
States,  111  U.  S.  609,  28  L.  ed.  540; 
Andrews  v.  Connolly,  145  Fed.  43;  Con- 
nolly v.  Bouck,  174  Fed.  312,  98  C.  C. 
A.  184. 

Arizona.  Kline  v.  Kline,  14  Ariz.  369, 
128  Pac.  805. 


Arkansas.  Gillespie  v.  Simpson,  18 
S.  W.  1050. 

Colorado.  Miller  v.  Davis'  Estate,  52 
Colo.  485,  122  Pac.  793. 

Delaware.  Craig  v.  Ginn,  3  Penn. 
(Del.)  117,  53  L.  R.  A.  715,  48  Atl. 
192. 

Florida.  Ferrari  v.  Board  of  Health, 
24  Fla.  390,  5  So.  1. 

Indiana.  Walker  v.  Larkin,  127  Ind. 
100,  26  N.  E.  684. 

Kansas.  St.  Louis  &  S.  F.  R.  Co.  v. 
Gorman,  79  Kan.  643,  28  L.  R.  A.  (N.S.) 
637,  100  Pac.  647. 

Maine.  Kn owl  ton  v.  Ross,  114  Me. 
18,  95  Atl.  281. 

Missouri.  Bushnell  v.  Loomis,  234 
Mo.  371,  36  L.  R.  A.  (N.S.)  1029,  137 
S.  W.  257. 

New  Jersey.  Bodine  v.  Morgan,  37 
N.  J.  Eq.  426. 

2  Miller  v.  Lumber  Co.,  98  Mich.  163, 
39  Am.  St.  Rep.  524,  57  N.  W.  101; 
Guinn  v.  Sumpter  Valley  Ry.  Co.,  63 
Or.  368,  127  Pac.  987. 

SEberstein  v.  Willets,  134  111.  101,  24 
N.  E.  967;  Schee  v.  McQuilken,  59  Ind. 
269. 
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or  by  suing  in  tort  to  recover  damages  for  the  false  imprisonment 
under  which  the  deed  was  executed.4  An  executory  promise  made 
under  duress  may  be  ratified  after  the  duress  has  ceased  to  oper- 
ate,5 as  by  express  agreement  to  perform  the  contract,6  or  by 
voluntary  performance;7  as  by  making  payments  thereunder,1  or 
by  acquiescence  therein;9  as  by  accepting  payment  thereunder,10 
or  by  offering  to  perform,11  even  if  such  offer  is  made  at  the  trial 
after  an  answer  setting  up  duress  has  been  filed.12 

The  act  which  is  relied  upon  as  ratification  must  be  one  which 
shows  unequivocally  that  the  party  who  was  subjected  to  duress 
has  determined,  after  he  has  become  a  free  agent,  to  treat  the 
transaction  as  valid.13  If  a  husband  has  compelled  his  wife  to  con- 
vey realty  to  him  under  duress,  the  fact  that  she  subsequently 
lives  with  him  does  not  of  itself  establish  the  fact  that  she  ratifies 
such  conveyance.14 

To  constitute  ratification  the  acts  done  must  be  done  by  a  party 
competent  to  contract.  Acts  done  under  duress  do  not  validate  an 
instrument  given  under  duress.10  Thus  a  part  payment  made  while 
the  duress  still  is  operating  does  not  amount  to  a  ratification.11 
One  who  is  compelled  to  accept  a  bill  of  lading  by  fear  of  serious 
injury  to  his  cattle,  which  are  already  in  cattle  cars,  unless  they 
are  transported  promptly,  can  not  be  regarded  as  ratifying  such 
contract  by  his  acquiescence  therein  while  the  risk  of  such  injury 
continues.17     An  order  of  the  court  in  which  were  pending  the 


4  Carter  v.  Couch,  84  Fed.  735,  28  C. 
C.  A.  520. 

■  Oregon  Pacific  Ry.  Co.  v.  Forrest, 
128  N.  Y.  83,  28  N.  E.  137;  Belote  v. 
Henderson,  45  Tenn.  (5  Cold.)  471,  98 
Am.  Dec.  432. 

•  Gillespie  v.  Simpson  (Ark.),  18  S. 
W.  1050. 

7  Teem  v.  Ellijay,  89  Ga.  154,  15  S. 
E.  33;  St.  Louis  &  S.  F.  R.  Co.,  v. 
Gorman,  79  Kan.  643,  28  L.  R.  A.  (N.S.) 
637,  100  Pac.  647;  Sanford  v.  Sorabor- 
ger,  26  Neb.  295,  41  N.  W.  1102,  s.  c. 
34  Neb.  498,  52  N.  W.  368. 

IBushnell  v.  Loomis,  234  Mo.  371, 
36  L.  R.  A.  (N.S.)  1029,  137  S.  W.  257. 

•  Knowlton  v.  Ross,  114  Me.  18,  95 
Atl.  281 ;  Lyon  v.  Waldo,  36  Mich.  345. 

to  Miller  v.  Davis*  Estate,  52  Colo. 
485,  122  Pac.  793;  Knowlton  v.  Ross, 
114  Me.  18,  95  Atl.  281. 


11  Tulsa  Rig,  Reel  &  Mfg.  Co.  v. 
Arnold,  —  Okla.  — ,  166  Pac.   135. 

« Tulsa  Rig,  Reel  &  Mfg.  Co.  v. 
Arnold,  —  Okla.  — ,  166  Pac.   135. 

13  St.  Louis  &  S.  F.  R.  Co.  v.  Gorman, 
79  Kan.  643,  28  L.  R.  A.  (NJ3.)  637, 
100  Pac.  647;  Hoag  v.  Hoag,  210  Mass. 
94,  36  L.  R.  A.  (N.S.)  329,  96  N.  E.  49. 

14  Hoag  v.  Hoag,  210  Mass.  94,  36  L. 
R.  A.  (N.S.)   329,  96  N.  E.  49. 

15  St.  Louis  &  S.  F.  R.  Co.  v.  Gorman, 
79  Kan.  643,  28  L.  R.  A.  (N.S.)  637,  100 
Pac.  647 ;  Eureka  Bank  v.  Bay,  90  Kan. 
506,  135  Pac.  584;  Bentley  v.  Robeon, 
117  Mich.  691,  76  N.  W.  146;  Coon  v. 
Metzler,  161  Wis.  328,  L.  R.  A.  1916B, 
667,  154  N.  W.  377. 

« Rau  v.  Von  Zedlitz,  132  Mass.  164. 

17  St.  Louis  &  San  Francisco  R.  Co.  v. 
Gorman,  79  Kan.  643,  28  L.  R.  A.  (N.&) 
63-7,  100  Pac.  647. 
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guardianship  proceedings  which  were  used  as  a  means  of  coercion, 
by  which  order  the  settlement,  which  is  thus  compelled  by  duress, 
is  approved,  can  not  operate  to  ratify  such  settlement.11  In  deter- 
mining whether  the  party  is  guilty  of  laches  in  bringing  a  suit  to 
set  aside  a  conveyance  made  under  duress,  the  time  during  which 
his  mind  was  affected  by  such  threats,  will  not  be  regarded.19 
Ratification  is  a  question  of  fact.20 


§  508.  Method  of  taking  advantage  of  duress.  The  defense  of 
duress  must  be  made  by  specific  allegations  setting  up  the  facts 
which  amount  to  duress.  A  general  denial  is  not  sufficient.1  The 
burden  of  proof  is  upon  the  party  who  claims  the  existence  of 
duress.2  •  The  burden  of  proving  duress  is  upon  the  party  who 
alleges  it.3  It  is  said  that  the  existence  of  duress  must  be  proved 
by  a  clear  preponderance  of  the  evidence.4 


MFoote  v.  De  Poy,  126  la.  366,  106 
Am.  St.  Rep.  365,  102  N.  W.  112. 

19  Wilson  v.  Calhoun,  170  la.  Ill,  151 
N.  W.  1087;  Hoag  v.  Hoag,  210  Mass. 
94,  36  L.  R.  A.  (N.S.)  329,  96  N.  E.  49. 

20  Hoag  v.  Hoag,  210  Mass.  94,  36  L. 
R.  A.  (N.S.)  329,  96  N.  E.  49. 

1  Nordholt  v.  Nordholt,  87  Cal.  552,  22 
Am.  St.  Rep.  268,  26  Pac.  599;  Richard- 
son v.  Hittle,  31  Ind.  119;  Timson  ▼. 


Mfg's  Coal  &  Coke  Co.,  220  Mo.  580, 
119  S.  W.  565;  Horn  ▼.  Davis,  70  Or. 
498,  142  Pac.  544. 

2  Gate    City    Nat'l    Bank    v.    Elliott 
(Mo.),  181  S.  W.  25. 

3  Lewis  v.  Doyle,  182  Mich.  141,  148 
N.  W.  407. 

4  Lewis  v.  Doyle,  182  Mich.  141,  148 
N.  W.  407. 
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*  543.  Transfer  of  rights  in  personalty. 
5  544.  Change  of  form  of  obligation. 
§  545.  Work  and  labor  and  support. 
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1 546.  Forbearance  of  legal  rights — Release  of  debts  and  contracts. 

1 547.  Release  of  claims  not  arising  in  contract. 
f  648.  Release  of  liens. 

(549.  Extension  of  time. 

1 550.  Forbearance  to  sue. 

1 551.  Dismissal  of  action. 

{  552.  Waiver  of  rights  to  legal  process  and  procedure. 

{ 553.  Abstinence  from  competition. 

|  554.  Rights  in  decedent's  estate. 

1 555.  Waiver  of  other  rights  arising  out  of  contract. 

{  556.  Waiver  of  other  rights  concerning  property. 

{  557.  Waiver  of  rights  not  involving  property. 

1 658.  Incurring  obligations. 
/§559.  Subscriptions — Necessity  of  consideration. 
f(560.  Subscriptions — Incurring  obligations. 
s%  561.  Subscriptions — Promises  of  other  subscribers,  officers,  etc 

.4  562.  Subscriptions — Promise  to  apply  proceeds. 
"|  563.  Change  of  status. 

VI.    APPARENT  AND  ILLUSORY  CONSIDERATIONS 

1  §  564.  Apparent  considerations  which  are  non-existent. 

§565.  The  doctrine  of  mutuality. 

{  566.  Mutual  promises. 

|  567.  Unenforceable  promise  as  consideration. 

{568.  Lack  of  mutuality — Gratuitous  promises. 
<  S  509.  Promise  imposing  no  liability  as  consideration. 

§  570.  Consideration  payable  only  out  of  proceeds  of  transaction. 

{571.  Options. 
•  {  572.  Contract  terminable  at  option  of  one  party. 

{  573.  Effect  of  substantial  interval  between  notice  and  termination  of  contract. 
'  {  574.  Contract  terminable  on  event  other  than  will  of  party. 

(575.  Contract  to  be  performed  at  option  of  adversary  party — Equivalent  to 
offer. 

§  576.  Equivalent   to   preliminary    negotiation. 

{  577.  Performance  mandatory — Details   in  discretion  of  one  party. 

(  578.  Performance  at  option   of  one  party — Independent  consideration. 

( 579.  Contract  to  deal   with  adversary  party  exclusively — Promise  held  with- 
out consideration. 

{  580.  Contract  to  deal  with  adversary  party  exclusively — Contract  held  to  be 
upon  consideration. 

( 581.  Contract  to  supply  "wants"  or  "requirements"  of  adversary  party. 

(  582.  Offer  to  be  accepted  by  act — Performance  as  supplying  mutuality. 

(  583.  Contract  construed  as  imposing  mutuality  of  obligation. 

{  584.  Contract  requiring  test. 

(  585.  Performance  of  duty  imposed  by  law. 

{586.  Performance  of  legal  duty  resting  on  public  officer. 

{587.  Performance  of  legal  duty  arising  out  of  domestic  relations. 

§  588.  Contracts  between  parties  primarily  and  secondarily  liable  for  legal  duty. 

(  589.  Performance  of  pre-existing  contract  between  the  same  parties — Held  not 
to  constitute  consideration. 

{  590.  Held  to  constitute  consideration. 

1 591.  Unforeseen   difficulties   in   performance   held   to   constitute   consideration. 
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§  592.  Presence  of  additional  consideration. 

§  503.  Performance  of  pre-existing  contract  with  third  person  held  not  to  be 
consideration. 

§  504.  Performance  of  contract  with  third  person  held  to  be  consideration. 

§  505.  Payment  of  all  or  part  of  liquidated  undisputed  debt  due  as  considera- 
tion for  new  promise. 

§  596.  Payment  of  part  of  liquidated  debt  in  satisfaction  of  entire  debt. 

§  597.  Payment  in  manner  different  from  original  contract. 

§  598.  Additional  consideration — Change  in  time  or  place. 

§  590.  Change  as  to  person  or  security. 

{  600.  Change  in  medium   of  payment — Payment  by  check. 

§  601.  Cancellation  or  surrender  of  negotiable  instrument. 

§  602.  Payment  of  principal  as  bar  to  right  to  recover  interest. 

§  603.  Gift  or  sale  of  debt  by  creditor  to  debtor. 

§  604.  Written  receipt  in  full. 

§605.  Payment  of  interest  due. 

§  60G.  Covenant   to   pay   interest   as  consideration  for  extension. 

§  607.  Change  in  time  of  paying  interest. 

§  608.  Payment  of  usurious  interest. 

§609.  Performance  of  joint  liability. 

§  610.  Reciprocal  release  of  contractual  rights. 

§  611.  Performance  with  modification. 

VII.    COMPROMISES 
§  612.  Compromise  of  disputed   claim — What  constitutes  dispute. 
§  613.  Dispute  as  to  fact  or  law. 
§  614.  Sufficiency  of  genuine  dispute. 
§  615.  Necessity  of  valid  claim. 
§  616.  Necessity  of  good  faith. 

§  617.  Reasonable  ground  for  claim  held  unnecessary. 
§  618.  Reasonable  ground  for  claim  held  necessary. 
§  619.  Necessity  of  mutual  concessions. 

§  620.  Absence  of  reasonable  ground  equivalent  to  absence  of  good  faith. 
§  621.  Effect  of  pendency  of  action. 
§  622.  Specific  examples  of  compromises. 
§  623.  Attitude  of  courts  toward  compromises. 

VTTT.    PAST  CONSIDERATION  AND  MORAL  OBLIGATION 
§  624.  History  of  doctrine  of  past  consideration. 
§  625.  Past  consideration — Nature  and  effect. 
§  626.  Illustrations  of  past  consideration. 
§  627.  Past  services. 

§  628.  Past  consideration  held  sufficient. 
§  629.  Past  transaction  resulting  in  liability. 
§  630.  Previous  request. 

§  631.  Promise  to  perform  prior  duty  and  to  perform  in  excess  thereof. 
§  632.  Moral  obligation — Pror  legal  liability. 

§  633.  Moral  obligation — No  legal  liability — Held  to  be  consideration. 
§  634.  Moral  obligation — No  legal  liability — Held   no   consideration. 

IX.    ADEQUACY 
§635.  Adequacy  of  consideration — At  law — Value  not  fixed  in  money. 
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§  636.  Inadequacy   rendering  contract   unconscionable  at  law. 

|  637.  Adequacy  of  consideration  in  equity. 

§  638.  General  effect  of  inadequacy  of  consideration  in  equity. 

§  639.  What  constitutes  inadequacy  of  consideration, 

§  640.  Adequacy  as  of  date  of  transaction. 

§  *41.  Unconscionable  contracts  in  equity — Nature. 

|  642.  Unconscionable  contracts  in  equity — Effect. 

§  643.  Adequacy  of  consideration  whose  value  is  fixed  by  law  in  money. 

X.    NOMINAL  CONSIDERATION 
§  644.  Nominal  consideration — Nature. 
§  645.  Nominal  consideration  held  sufficient. 
§  646.  Nominal  consideration   held  insufficient. 

XI.    RECITAL  OF  CONSIDERATION 
§647.  Conclusive  effect  of  recital  "of  consideration — Simple  executory  contracts. 
§  64g.  Sealed  contracts. 
§649.  Deeds. 

XII.    PRESUMPTION  OF  CONSIDERATION 
§  650.  Presumption  of  consideration — Contract  under  seal. 
§  651.  Presumption  of  consideration — Negotiable  contract. 
§  652.  Presumption  of  consideration — Written    non-negotiable    instruments. 
§  653.  Statutory  provisions. 

§  654.  Presumption  of  consideration — Oral  contract. 
§  655.  Conclusive  or  prima  facie  character  of  presumption. 

XIII.    PRESENT  STANDING  OF  DOCTRINE  OF  CONSIDERATION 
§  656.  Present  standing  of  the  doctrine  of  consideration. 

I. 

HISTORY  OF  DOCTRINE  OP  CONSIDERATION. 

§509.  History  of  the  doctrine  of  consideration— Debt  and 
covenant.  The  doctrine  of  consideration  is  in  its  present  form  and 
extent  a  late  arrival  in  the  law  administered  in  England  by  the 
king's  courts.  The  reason  for  this,  like  so  much  history  of  English 
law,  is  to  be  found  in  the  forms  of  action  by  which  relief  had  to 
be  sought  in  the  king's  courts.  The  action  of  debt  was  always 
based  upon  a  claim  for  something  of  value  received  by  the  defend- 
ant from  the  plaintiff,  for  which  the  plaintiff  sought  compensation.1 
Consideration  was  therefore  necessarily  present  in  every  such 
action,  as  the  foundation  and  basis  thereof.    Its  inevitable  appear- 

1  "Both     parties    being    present     in  Glanville  Book  X.,  ch.  m.     ("Ex  causa 

court,  the  plaintiff  may  found  his  de-  mutui,   aut   ex   causa  venditionis,   aut 

mand  on  a  variety  of  causes.  His  debt  ex  com  mod  a  to,  aut  ex  locato,  aut  ex 

may  arise  either  upon  a  lending,  or  a  deposito,    aut    ex    alia   justa    deliendi 

letting  out,  or  a  deposit,  or  from  some  causa.") 
other    just    cause    inducing    a    debt." 
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ance  prevented  discussion  of  its  nature  and  necessity.    Its  existence 
was  assumed  without  discussion.2 

The  cases  in  which  the  action  of  covenant  is  first  allowed  were 
all  cases  in  which  a  valuable  consideration  in  fact  existed.  This 
consideration  was  not  of  itself  enough  to  induce  the  king's  oourts 
to  enforce  the  transaction.  If  the  case  was  not  one  in  which  the 
action  of  debt  would  lie,  the  formal  seal  had  to  be  affixed  in  order 
to  confer  jurisdiction  upon  the  king's  courts.  At  the  same  time, 
there  is  nothing  in  the  decisions  or  text-books  to  make  it  appear 
that  the  courts  had  any  intention  of  enforcing  gratuitous  promises, 
even  though  under  seal.8  The  formula  that  the  seal  makes  the 
obligation  was  repeated  so  often  and  so  long  that  it  was  finally 
taken  literally,  and  when  gratuitous  promises  under  seal  were  pre- 
sented for  adjudication,  it  was  held  that  consideration  wa£  unnec- 
essary and  immaterial,  because  the  courts  enforced  the  contract 
under  seal  as  a  formal  contract  by  reason  of  the  form  in  which  the 
promise  was  made.4 

§  510.  Assumpsit.  The  English  law,  therefore,  had  always  as- 
sumed the  existence  of  consideration  except  in  the  sole  case  at  an 
intermediate  period  of  the  formal  contract  under  seal.  This  does 
not  mean  that  the  term  was  used  or  that  the  modern  refined  ways 
of  requiring  a  consideration  and  of  then  evading  this  requirement 
were  known;  but  from  the  outset  a  gratuitous  promise  seems  to 
have  had  no  place  at  English  law.  With  the  development  of  the 
action  of  assumpsit,  the  doctrine  of  consideration  became  of  the 
highest  practical  importance.  If  the  courts  were  to  enforce  prom- 
ises not  under  seal,  and  not  based  on  antecedent  debts,  the  question 
was:  What  promises  should  be  enforced?  Should  actions  for  non- 
performance of  all  promises,  even  gratuitous  ones,  be  maintained? 
If  some  promises  were  to  be  selected  as  enforceable,  which  were 
they?     These  questions  were  complicated  by  the  form  of  action 


2  For  a  general  discussion  of  the  his- 
tory of  consideration  see  Debt,  As- 
sumpsit and  Consideration,  by  W.  S. 
Holdsworth,  11  Michigan  Law  Review, 
347;  Afterthoughts  on  Consideration, 
by  Sir  Frederick  Pollock,  17  Law  Quar- 
terly Review,  415;  Consideration  in 
Contracts— 601  A.  D.  to  1520  A.  D.,  by 
Robert  L.  Henry,  Jr.,  26  Yale  Law  Jour. 
664. 


3  "Perhaps  we  may  doubt  whether  in 
the  thirteenth  century  a  purely  gratui- 
tous promise,  though  made  in  a  sealed 
instrument,  would  have  been  enforced 
if  its  gratuitous  character  had  stood 
openly  revealed."  Pollock  and  Mait- 
land  History  of  English  Law,  Vol.  II, 
213,  214  (second  edition). 

4  See  §1166. 
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necessary  in  case  of  breach  of  executory  simple  contracts.  We 
have  already  seen  that  this  form  of  action  was  trespass  on  the 
case,1  and  that  it  was  long  before  assumpsit  was  differentiated 
from  the  forms  of  trespass  on  the  case  which  were  used  in  case  of 
tort.2  Now,  as  long  as  assumpsit  was,  by  reason  of  the  form  of 
action  used,  confused  with  tort — a  confusion  most  natural  since 
trespass  on  the  case  was  finally  treated  as  an  action  ex  delicto,' 
it  was  difficult  to  state,  in  abstract  general  language,  why  consid- 
eration should  be  necessary  in  trespass  on  the  case  when  brought 
on  a  promise,  while  it  was  not  necessary  in  trespass  on  the  case 
when  brought  on  a  tort.4  Still,  the  practice  of  the  courts  was  more 
in  conformity  to  the  views  of  modern  law  than  their  theories.  The 
necessity  of  consideration  was  always  one  of  those  rules  of  law 
that  was  taken  for  granted.  In  the  leading  case  in  which  it  was 
held  that  an  executory  simple  contract  was  enforceable,  irrespec- 
tive of  partial  performance,8  it  seems  to  have  been  felt  that  the 
declaration  would  be  defective  charging  defendant  with  breach  of 
contract  to  build  a  mill,  if  it  did  not  declare  clearly  what  the  prom- 
isee was  to  give  for  doing  it.8  In  the  same  reign  we  find  considera- 
tion under  the  name  of  quid  pro  quo,  t3sumed  to  be  essential  to  an 
enforceable  simple  contract.7  Much  of  the  trouble  in  recognizing 
and  enforcing  executory  contracts  in  the  king's  courts  grew  out  of 
the  fact  that  no  rules  of  damages  existed;  that  the  only  way  of 
reaching  a  just  result  in  enforcing  an  executory  contract  was  to 
give  to  each  party  an  action  for  the  value  of  the  performance  due 
to  him;  and  that,  when  from  the  circumstances  of  the  case,  this 
action  could  not  be  granted  to  one,  the  courts  confronted  with  the 
dilemma  of  giving  to  one  party  the  full  value  of  the  performance 
due  him,  and  denying  all  relief  to  the  other  party,  on  the  one  hand, 
and  of  denying  relief  to  both  parties  on  the  other,  chose  the  latter 
course  and  denied  relief  to  both  when  they  were  unable  to  grant  it 
to  each. 

§511.  The  problem  of  the  instrument  at  law-merchant.    It  is 

hard  to  build  up  an  affirmative  proposition  from  negative  prece- 
dents. Was  a  consideration  essential  to  every  simple  executory 
contract,  or  were  there  some  types  of  such  contract  enforceable 

t  See  §§  25  et  seq.  •  Y.  B.  3  Hen.  VT,  36  pi.  33.    See  $  25. 

*See  J26.  •"Quant  il  duist  av  pur  le  fesance." 

3  See  §§  26  et  seq.  Y.  B.  3  Hen.  VT,  36  pi.  33. 

4  Holmes's  Common  Law,  284,  285.  7  Y.  B.  37  Hen.  VI,  8  pi.  18. 
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without  consideration?  The  controversy  centered  about  the  con- 
tract in  writing,  for  reasons  primarily  growing  out  of  the  law  of 
procedure  and  out  of  the  law  of  pleading,  and  not  of  substantive 
law.  The  bill  of  exchange  was  governed  by  the  law-merchant 
which  at  the  outset  was  the  custom  of  merchants ;  fact  rather  than 
law.  What  form  of  action  should  be  used  in  the  case  of  the  bill  of 
exchange  was  a  troublesome  question.  In  Oaste  v.  Taylor,1  as- 
sumpsit was  resorted  to  in  an  action  by  the  drawee  against  the 
acceptor,  the  only  question  raised  being  whether  the  declaration 
should  not  allege  that  defendant  was  a  merchant  at  the  time  of  the 
bill  accepted,  since  he  was  held  on  his  acceptance  "secundum  usum 
mercatorum.,,2  The  later  view  tended  to  the  theory  that  a  special 
action  on  the  case  based  on  the  custom  of  merchants  was  the 
proper  action,  at  least  where  the  action  was  not  between  parties  in 
privity  with  each  other,  such  as  drawer  and  payee.  Indebitatus 
assumpsit  was  said  to  lie  against  the  drawer  as  being  debtor  by 
receipt  of  the  money,  but  not  against  the  acceptor  for  his  accept- 
ance, was  a  collateral  engagement.3  In  Browne  v.  London,4  plain- 
tiff declared  on  a  bill  of  exchange  against  the  acceptor  in  an  action 
upon  the  case  upon  the  custom  of  merchants  and  also  upon  assump- 
sit sur  indebitat.  After  verdict  for  defendant,  it  was  moved  in 
arrest  of  judgment  that  assumpsit  sur  indebitat  would  not  lie  on 
a  bill  of  exchange,  but  only  an  action  on  the  case  on  the  custom  of 
merchants.  This  motion  was  sustained,  one  of  the  judges  hesitat- 
ing, since  he  conceived  that  the  custom  made  it  a  debt  for  him  that 
accepted  the  bill,  but  the  majority  holding  that  the  bare  accept- 
ance of  a  bill  was  no  ground  of  assumpsit.1  Debt  did  not  lie 
against  the  acceptor  of  an  inland  bill  of  exchange  in  favor  of  the 


1  Cro.  Jac.  306. 

2  See  also,  Martin  v.  Boure,  Cro. 
Jac.  6. 

3  Hard's  Case,  1  Salk.  23. 

4  Brown  v.  London,  1  Lev.  298, 1  Vent. 
152,  1  Mod.  285,  2  Keb.  695,  713,  758, 
822. 

•  "It  seems  that  neither  debt  nor  in- 
debitatus assumpsit  will  lie  on  a  bill 
of  exchange,  except  when  there  is  a 
privity  between  the  parties,  as  between 
the  payee  and  the  drawer,  or  the  drawer 
and  the  acceptor  (1  Mod.  Ent.  312,  Kyd 
on  Bills,  114),  and  between  the  indorsee 
and  his  immediate  indorser  (per  Lord 


Mansfield,  in  Kepenbower  v.  Tims,  at 
N.  P.  Easter,  22  Geo.  3,  Bailey  47); 
but  there  is  no  privity  betweeen  the 
indorsee  and  the  acceptor  (Hard.  485, 
1  Vent.  152,  Comb.  294).  The  modern 
practice  of  proceeding  on  a  bill  of  ex- 
change is  by  special  action  on  the  case, 
founded  on  the  custom  of  merchants 
(1  Wifc.  185,  1  Ld.  Ray.  21,  Kyd  on 
Bills,  115)."  Note  to  Browne  v.  Lon- 
don, 1  Mod.  285,  286;  anonymous,  Hard" 
res,  485.  (Probably  Milton's  Case, 
referred  to  in  Browne  v.  London,  1 
Mod.  285.) 
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payee.  Assumpsit  was  brought  successfully  by  the  payee  of  a  bill 
of  exchange  against  the  acceptor  who  had  accepted  after  maturity.6 

There  is  nothing  in  these  cases  to  show  that  the  bill  of  exchange 
was  enforceable  when  no  value  had  passed.  In  none  of  the  cases 
was  want  of  consideration  suggested,  and  in  many  its  presence 
clearly  appears.  To  state  it  from  a  modern  point  of  view,  a  bill  of 
exchange  raised  a  presumption  of  valuable  consideration  and  it 
was  not  necessary  to  plead  consideration  in  an  action  thereon.7 
This  was  very  far,  however,  from  saying  that  a  gratuitous  bill  of 
exchange  could  be  enforced.  The  consideration  of  a  promissory 
note,  though  negotiable,  or  of  a  bill  of  exchange,  seems  to  have 
been  subject  to  inquiry  as  between  the  immediate  parties  thereto 
at  English  law,8  and  such  an  instrument  seems  to  have  been  of  no 
effect  if  without  valuable  consideration,  even  if  intended  as  a  gift. 

The  next  question  raised  was  whether  a  promissory  note  would 
support  an  action  on  the  case,  based  upon  custom,  without  alleging 
consideration.  In  Bromwich  v.  Loyd,9  an  action  of  trespass  on  the 
case  on  the  custom  of  London  upon  a  promissory  note,  was  allowed 
as  against  the  objection  that  the  custom  was  unreasonable  as  dis- 
pensing with  proof  of  how  the  amount  named  became  due.10  In  a 
later  case,  however,  Holt  said  that  "it  amounted  to  the  setting  up 
of  a  new  sort  of  specialty,  unknown  to  the  common  law,  and  in- 
vented in  Lombard  Street,  which  attempted  in  these  matters  *  *  * 
to  give  laws  to  "Westminster  Hall."11  This  is  usually  explained  as 
a  case  in  which  Holt  was  denying  the  negotiability  of  promissory 
notes;  but  the  action  was  between  the  immediate  parties  to  the 
note  and  in  the  count  upon  the  note  no  consideration  was  pleaded, 
although  from  the  other  count  in  the  declaration  it  appears  that  the 
note  was  given  for  money  lent.  Without  any  presumption  of  con- 
sideration in  such  a  case,  the  count  must  have  been  insufficient ;  and 
such  presumption  was  not  indulged  in." 


•  Jackson  v.  Pigot,  12  Mod.  212,  1 
Salk.  127,  Carth.  459,  1  Ld.  Raym.  364. 

^  See  §  651. 

•  Jefferies  v.  Austin,  1  Strange  674; 
Guichard  v.  Roberts,  1  W.  Black.  445; 
Puget  de  Bras  v.  Forbes,  1  Esp.  117; 
Tate  v.  Hilbert,  2  Ves.  Jr.  Ill;  Holli- 
day  v.  Atkinson,  5  Barn  &  Cress.  501. 

•  Bromwich  v.  Lloyd,  2  Lutw.  1582 
(appendix).  Such  actions  had  been  per- 
mitted without  question.    Hill  v.  Lewis, 


1  Salk.  132;  Williams  v.  Williams, 
Carth.  269.  See  also,  Pickncy  v.  Hall, 
1  Ld.  Raym.  175. 

1i  Clerk  v.  Martin,  1  Salk.  129,  2  Ld. 
Raym.  757. 

11  See  opinion  in  Clerke  v.  Martin,  2 
Ld.  Raym.  757,  758.  . 

UPottet  v.  Pearson,  Holt  K.  B.  33, 
1  Salk.  129,  2  Ld.  Raym.  759  [quoting 
"ex  niedo  pacto  non  oritur  actio"]. 
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The  fact  that  the  real  objection  was  the  lack  of  consideration 
is  best  shown  by  the  next  case  that  arose,  involving  this  question. 
It  was  thereupon  attempted  to  distinguish  from  the  earlier  cases 
the  cases  where  the  note  was  given  in  London,  and  it  was  shown 
that,  by  the  custom  of  London,  if  a  merchant  signed  a  note,  prom- 
ising to  pay  J.  S.  or  his  order,  he  became  bound  to  pay  it.  Holt, 
however,  held  that  "this  custom  to  oblige  one  to  pay  by  note,  with- 
out consideration,  is  against  law,  and  void. ' ' tt  Evidently  the 
court  had  never  heard  of  any  principle  which  would  make  written 
contracts  enforceable  without  consideration.  On  the  other  hand, 
the  delivery  by  A  to  B  of  a  note  signed  by  C,  is  sufficient  con- 
sideration for  B's  promise  to  A  without  A's  showing  in  his  action 
against  B  that  C's  note  was  given  upon  consideration,  since  B,  by 
his  promise  to  A,  admitted  the  consideration.14  The  last  case  could 
be  distinguished  from  the  others  by  the  fact  that  the  promisor  in 
the  last  case  had  actually  received  the  very  thing  bargained  for, 
whether  it  was  a  good  financial  investment  or  not;  while  in  the 
other  cases  the  promisor  might  have  received  nothing  as  far  as  the 
declaration  showed.  Here,  again,  to  state  the  problem  from  our 
point  of  view,  there  was  no  presumption  of  consideration  in  a 
promissory  note  if  Holt  was  correct  in  holding  that  it  was  not  an 
instrument  governed  by  the  law-merchant.  A  promise  by  A  to  pay 
on  account  of  his  mother  B,  was  said  not  to  be  within  the  Statute 
of  Anne ;  and  hence,  no  consideration  for  such  promise  is  implied.11 

With  the  law  in  this  condition,  with  lack  of  certainty  as  to  the 
proper  form  of  action  on  negotiable  instruments,  but  without  any 
suggestion  that  as  between  the  parties  gratuitous  negotiable  instru- 
ments were  enforceable,  we  find  a  statement  by  Blackstone  to  the 
effect  that  a  written  contract  did  not  need  a  consideration.19    This 


13  See  also  Pearson  ▼.  Garret,  Skin- 
ner, 398,  4  Mod.  242  (where  the  note 
was  payable  upon  the  marriage  of  the 
maker  to  a  third  person,  and  therefore 
not  within  the  custom  of  merchants). 

14  Meredith  v.  Chute,  2  Ld.  Raym. 
759  [sub  nomine,  Meredith  v.  Short,  1 
Salk.  2£]. 

« Garnet  v.  Clarke,  11  Mod.  226. 

H"And  as  this'  rule  (requiring  con- 
sideration) was  principally  established 
to  avoid  the  inconvenience  that  would 
arise  from  setting  up  mere  verbal 
promises,   for   which   no   good   reason 


could  be  assigned,  it  therefore  does  not 
hold  in  some  cases  where  such  promise 
is  authentically  proved  by  written  docu- 
ments. For  if  a  man  enters  into  a 
voluntary  bond,  or  gtves  a  promissory 
note,  he  shall  not  be  allowed  to  aver 
the  want  of  a  consideration  in  order  to 
evade  the  payment;  for  every  bond 
from  the  solemnity  of  the  instrument 
and  every  note  from  the  subscription  of 
the  drawer,  carries  with  it  an  internal 
evidence  of  a  good  consideration."  Bl. 
Com.  II,  445,  446  [citing  Meredith  v. 
Chute,  2  Ld.  Raym.  759,  supra]. 
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statement  rested  upon  a  case17  which  did  not  support  the  text, 
since  the  case  did  not  arise  between  the  original  parties  to  the 
instrument  while  the  text  applies  to  the  original  maker;  and  upon 
several  obiter  by  Mansfield,  Wilmot,  Yates  and  Aston,  in  a  case  in 
which  the  question  was  not  presented,  but  in  which  it  was,  never- 
theless, decided.18  In  this  case  the  statement  that  a  consideration 
was  unnecessary  in  a  written  contract  was  pure  obiter,  since  a 
consideration  clearly  existed.  X  had  borrowed  money  from  B, 
agreeing  to  furnish  A  as  collateral  security.  B,  on  making  the 
loan,  wrote  to  A  to  inquire  if  he  would  accept  X's  bill  drawn  on 
A.  A  replied  in  the  affirmative,  but  refused  to  accept  the  bill  when 
it  was  presented,  X  having  become  insolvent  in  the  meantime.19 

§512.  Consideration  eventually  held  necessary.  The  doubts 
which  were  raised  by  these  obiter  and  by  Blackstone's  statement 
were  soon  laid.  It  was  decided  in  a  case  in  which  the  question  was 
squarely  raised,  that  consideration  was  necessary  in  all  executory 
simple  contracts,  whether  oral  or  written.1  In  this  case  an  execu- 
trix had  given  a  written  promise  to  pay  a  debt  of  the  decedent  out 
of  her  own  estate.  In  an  action  brought  upon  such  premise  the 
declaration  alleged  the  promise,  but  alleged  no  consideration  there- 
for. It  was  held  that  no  action  could  be  brought  upon  such  prom- 
ise against  such  executrix  personally,  unless  some  particular  con- 
sideration could  be  shown  to  warrant  the  extension  of  such 
liability.2  As  the  quotation  from  the  opinion  given  in  the  note 
indicates,  the  court  repudiated  the  distinction  between  written  and 
oral  contracts  as  far  as  the  necessity  for  consideration  was  con- 
cerned.    This  rule  was  laid  down  with  reference  to  a  contract 


IT  Meredith  v.  Chute,  2  Ld.  Raym.  759 
fsub  nomine,  Meredith  v.  Short,  1  Salk. 
25]. 

H  Pillans  v.  Van  Mierop,  3  Burr.  1663 
(decided  A.  D.  1765). 

19  Pillans  v.  Van  Mierop,  3  Burr. 
1663. 

1  Rann  v.  Hughes,  7  T.  R.  (D.  &  E.) 
350,  note  a  [overruling  Mansfield's 
dicta  in  Pillans  v.  Van  Mierop,  3  Burr. 
1663,  to  the  effect  that  the  rule  requir- 
ing consideration  applied  to  "mere  ver- 
bal promises'1]* 

2  Rann  v.  Hughes,  7  T.  R.  (D.  &  E.) 
350,  note  a. 


"It  is  undoubtedly  true  that  every 
man  is,  by  the  law  of  nature,  bound  to 
fulfill  his  engagements.  It  is  equally 
true  that  the  law  of  this  country  sup- 
plies no  means,  nor  affords  any  remedy, 
to  compel  the  performance  of  an  agree- 
ment made  without  sufficient  considera- 
tion. Such  agreement  is  nudum 
pactum,  ex  quo  non  oritur  actio;  and 
whatsoever  may  be  the  sense  of  this 
maxim  in  the  civil  law,  it  is  in  the 
last-mentioned  sense  only  that  it  is  to 
be  understood  in  our  law.  The  declara- 
tion states  that  the  defendant,  being 
indebted   as    administratrix,    promised 
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which  was  required  by  the  statute  of  frauds  to  be  proved  by  writ- 
ing;9 and  it  did  not  attempt  to  pass  upon  contracts  which  were 
negotiable  either  at  the  law-merchant  or  under  the  Statute  of 
Anne.  At  the  same  time,  the  rule  thus  laid  down  has  been  applied 
to  all  written  contracts,4  including  contracts  which  are  negotiable, 
but  which  are  not  in  the  hands  of  bona  fide  holders  for  value.*    Jt 


to  pay  when  requested,  and  the  judg- 
ment is  against  the  defendant  gener- 
ally. The  being  indebted  is  of  itself 
a  sufficient  consideration  to  ground  a 
promise,  but  the  promise  must  be  co- 
extensive with  the  consideration,  unless 
some  particular  consideration  of  fact 
can  be  found  here  to  warrant  the  ex- 
tension of  it  against  the  defendant  in 
her  own  capacity.  •  •  •  But  it  is 
said  that  if  this  promise  is  in  writing, 
that  takes  away  the  necessity  of  a 
considerationf  and  obviates  the  objec- 
tion of  nudum  pactum,  for  that  can 
not  be  where  the  promise  is  put '  in 
writing;  and  that,  after  verdict,  if 
it  were  necessary  to  support  the  prom- 
ise that  it  should  be  in  writing,  it 
will,  after  verdict,  be  presumed  that  it 
was  in  writing;  and  this  last  is  cer- 
tainly true,  but  that  there  can  not  be 
nudum  pactum  in  writing,  whatever 
may  be  the  rule  of  the  civil  law,  there 
is  certainly  none  such  in  the  law  of 
England.  His  Lordship  observed  upon 
the  doctrine  of  nudum  pactum,  deliv- 
ered by  Mr.  J.  Wilmot,  in  the  case  of 
Pillans  v.  Van  Mierop  and  Hopkins,  3 
Burr.  1663,  that  he  contradicted  him- 
self, and  was  also  contradicted  by 
Vinnius  in  his  comment  on  Justinian. 
"All  contracts  are,  by  the  laws  of 
England,  distinguished  into  agree- 
ments by  specialty,  and  agreements  by 
parol;  nor  is  there  any  such  third  class, 
as  some  of  the  counsel  have  endeavored 
to  maintain,  as  contracts  in  writing. 
If  they  be  merely  written  and  not 
specialties,  they  are  parol,  and  a  con- 
sideration must  be  proved.  But  it  is 
said  that  the  Statute  of  Frauds  has 
taken  away  the  necessity  of  any  con- 


sideration in  this  case;  the  Statute  of 
Frauds  was  made  for  the  relief  of  per- 
sonal representatives  and  others,  and 
did  not  intend  to  charge  them  further 
than  by  common  law  they  were  charge- 
able. His  Lordship  here  read  those 
sections  of  that  statute  which  relate 
to  the  present  subject.  He  observed 
that  the  words  were  merely  negative, 
and  that  executors  and  administrators 
should  not  be  liable  out  of  their  own 
estates,  unless  the  agreement  upon 
which  the  action  was  brought,  or  some 
memorandum  thereof,  was  in  writing 
and  signed  by  the  party.  But  this  does 
not  prove  that  the  agreement  was  still 
not  liable  to  be  tried  and  judged  of, 
as  all  other  agreements  merely  in  writ- 
ing are  by  the  common  law,  and  does 
not  prove  the  converse  of  the  proposi- 
tion, that  when  in  writing  the  party 
must  be  at  all  events  liable.  He  here 
observed  upon  the  case  of  Pillans  v. 
Van  Mierop,  in  Burr.,  and  the  case  of 
Losh  v.  Williamson,  Mich.  Id  G.  3,  in 
B.  R.;  and  so  far  as  these  cases  went 
on  the  doctrine  of  nudum  pactum,  he 
seemed  to  intimate  that  they  were 
erroneous.  He  said  that  all  his  brothers 
concurred  with  him,  that  in  this  case 
there  was  not  a  sufficient  consideration 
to  support  this  demand  as  a  personal 
demand  against  the  defendant,  and 
that  its  being  now  supposed  to  have 
been  in  writing,  makes  no  difference. 
The  consequence  of  which  is  that  the 
question  put  to  us  must  be  answered 
in  the  negative."  Rann  v.  Hughes,  7 
T.  R.  (I).  &  E.)  350,  note  a. 

3  See  ch.  XLI. 

4  See  §§  537,  652. 
•  See  ch.  LXXII. 
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has  been  repeated  so  often  as  to  become  a  proposition  which  is 
apparently  elementary  and  which  needs  no  further  citation  of 
authority.6  It  has  been  suggested  that  a  promise  not  to  revoke  is 
enforceable  in  writing,  although  it  is  not  supported  by  a  valuable 
consideration,7  on  the  theory  that  revocation  can  not  be  shown 
without  a  violation  of  the  parol  evidence  rule.8  The  parol  evidence 
rule  deals  with  the  question  of  the  terms  of  a  written  contract  and 
not  with  the  execution  of  such  a  contract  nor  with  the  question  of 
its  breach,  and  accordingly  this  rule  does  not  dispense  with  the 
necessity  of  a  consideration. 

No  more  help  to  a  nudum  pactum  was  given  in  chancery  than  at 
common  law.9  A  gift  of  the  donor's  note10  or  check11  was  not 
enforceable  in  equity. 

It  is  interesting  to  note  the  narrow  escape  of  this  doctrine  in 
the  middle  of  the  eighteenth  century,  and  to  observe  that  the 
courts  long  felt  it  necessary  to  emphasize  the  need  of  consideration 
in  unsealed  written  contracts ; 12  or  on  the  other  hand,  the  courts 
tended  to  except  mercantile  paper  from  the  general  rule  requiring 
consideration.13 

To  complete  the  history  of  the  development  of  the  doctrine  of 
consideration,  it  is  necessary  to  observe  to  what  extent  the  broad 
rule  that  consideration  is  an  essential  element  of  every  simple 
executory  contract  is  actually  applied  by  the  courts  at  the  present 
time,  and  to  consider  whether  the  courts  are  more  intent  upon  en- 
forcing it  or  upon  evading  it.14 


§  513.  Consideration,  offer  and  acceptance,  and  subject-matter. 

Every  contract  is  formed  by  offer  and  acceptance.1  Every  offer 
for  a  simple  contract  must  impose  some  consideration  as  well  as 
include  some  promise,  or  the  acceptance  of  the  offer  will  not  form 
a  contract.2    Since  the  acceptance  must  conform  to  the  offer,3  the 


•  See  §537., 

TBurwell  v.  Chapman,  59  S.  Car.  581, 
38  S.  E.  222. 

•  See  ch.  LXIX. 

•  Anonymous,  Cary  5;  Vez  v.  Emery, 
5  Ves.  Jr.  141 ;  Tate  v.  Hilbert,  2  Ves. 
Jr.   111. 

IBTate  v.  Hilbert,  2  Ves.  Jr.  111. 
"Tate  v.  Hilbert,  2  Ves.  Jr.  111. 
12  Crawford's  Appeal,  61   Pa.  St.  52, 
100  Am.  Dec.  609. 


ttWhitehill  v.  Wilson,  3  Pen.  &  W. 
(Pa.)  405,  24  Am.  Dec.  320. 

The  rule  protecting  bona  fide  holders 
of  commercial  paper  from  defenses  based 
on  want  of  consideration  was  probably 
responsible  for  such  dicta.  See  ch. 
LXX1T. 

14  See  §§  514  et  seq. 

1  See  ch.  V. 

2  See  §  537. 

3  See  §§  168  et  seq. 
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acceptance  must  furnish  the  consideration,  either  by  making  a 
promise  in  return  for  the  offeror's  promise  if  the  offer  calls  for 
acceptance  by  a  promise,  or  by  the  performance  of  an  act,  if  the 
offer  calls  for  acceptance  by  the  performance  of  an  act.  In  the 
first  case,  the  promise  of  the  offeree  is  both  acceptance  and  con- 
sideration. In  the  s&ond  case,  the  act  ol  the  offeree  is  acceptance, 
consideration  and  performance.  Except  for  convenience,  therefore, 
offer  and  acceptance  could  be  considered  in  connection  with  con- 
sideration.4 

Every  contract  must  have  a  subject-matter,  as  well  as  considera- 
tion, if  it  is  not  under  seal.  This  oft-repeated  proposition  is  ele- 
mentary; but  often  as  it  has  been  used,  little  distinction  has  been 
made  between  subject-matter  and  consideration.  Some  authorities 
regard  subject-matter  as  including  everything  bargained  for  on 
both  sides ;  but  it  is  more  common  to  say  or  to  assume  that  the 
subject-matter  must  exist  on  one  side,  and  the  consideration  on  the 
other.  Where  this  view  is  entertained,  there  can  be  logically  no 
distinction  between  the  subject-matter  and  the  consideration,  for 
the  right  acquired  by  one  may  be  regarded  as  either  subject-matter 
or  consideration,  as  we  please,  leaving  the  right  acquired  on  the 
other  side  to  be  classed  under  the  alternative.  This  is  best  illus- 
trated where  the  contract  consists  of  reciprocal  promises,  where  it 
is  a  matter  of  arbitrary  choice  which  we  class  as  consideration  and 
which  as  subject-matter.  When  a  contract  reaches  the  stage  of 
litigation  there  is  always  a  promise  made  by  one  party  which  the 
other  party  claims  is  valid  and  unperformed  in  whole  or  in  part. 
If  the  question  of  a  want  of  consideration  is  raised,  the  claim  of 
the  promisor  is  that  no  consideration  exists  for  his  promise.  What- 
ever difficulty,  therefore,  may  exist  at  the  outset  in  determining 
which  the  consideration  is,  there  is  generally  no  difficulty  in  de- 
termining what  constitutes  the  alleged  consideration  in  a  contract 
in  litigation  as,  if  any  exists,  it  is  the  thing  of  value  given  in  return 
for  the  promise  which  it  is  sought  to  enforce.  It  is  customary  in 
treating  the  subject  to  discuss  question  of  the  existence  and  reality 
of  the  right  or  forbearance  in  question  under  the  head  of  considera- 
tion; while  questions  of  legality,  impossibility  and  the  like  are 
classed  under  subject-matter.  To  avoid  a  reduplication  of  topics, 
and  to  avoid  departing  unnecessarily  from  the  customary  arrange- 
ment of  contract  law,  this  order  will  be  followed  substantially; 

4  See  A  Definition  of  Consideration,  by  John  Barker  Waite,  14  Michigan  Law 
Review,  670.  , 
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observing,  however,  that,  except  for  mere  convenience,  there  seems 
no  reason  why  subject-matter  and  consideration  should  not  be 
treated  together  as  one  topic.8 

n. 

DEFINITION  AND  NATURE. 

§514.  Definition  of  consideration.  A  definition  of  valuable 
consideration  which  has  been  quoted  frequently  and  with  approval 
by  English  and  American  courts  is  as  follows:  "A  valuable  con- 
sideration in  the  sense  of  the  law  may  consist  either  in  some  right, 
interest,  profit,  or  benefit,  accruing  to  one  party,  or  some  forbear- 
ance, detriment,  loss,  or  responsibility  given,  suffered,  or  under- 
taken by  the  other."1  This  definition,  as  is  indicated  elsewhere,2 
has  been  repeated  by  courts  which  have  insisted,  at  the  same  time, 
that  a  consideration  which  moved  to  the  promisor*  was  insufficient 
unless  it  moved  from  the  promisee.  This  definition  has  been  re- 
peated, literally  or  substantially,  and  it  has  been  said  again  and 
again  that  a  consideration  is  a  benefit  to  the  promisor,8  or  a  detri- 


8  For  a  discussion  of  illegality  under 
the  topic  of  consideration,  see  Void, 
Jllegal  or  Unenforceable  Consideration, 
by  Wm.  P.  Rogers,  17  Yale  Law  Jour. 
338. 

/ 1  Currie  v.  Misa,  L.  R.  10  Exch.  153 
(162)  [citing  Comyn's  Digest,  action  on 
the  case,  Assumpsit  B,  1-15].  For 
-identical  or  similar  definitions,  see  An- 
son on  Contracts  (Fourteenth  Edition), 
06;  Harriman  on  Contracts  (Second 
Edition)    §01. 

For  other  identical  or  similar  defini- 
tions see: 

Georgia.  Hill  v.  Horsley,  142  Ga. 
12,  82  S.  E.  225. 

Illinois.  People  v.  Commercial  In- 
surance Co.,  247  111.   02,  03  N.  E.  00. 

Indian  Territory.  Doherty  v.  Arkan- 
sas &  Oklahoma  R.  R.  Co.,  5  Ind.  Terr. 
537,  82  S.  W.  800. 

Kansas.  Grant  v.  Isett,  81  Kan.  246, 
105  Pac.  1021;  Sigler  v.  Sigler,  08  Kan. 
524,  L.  R.  A.  1017A,  725,  158  Pac.  864. 

Kentucky.  Brady  v.  Equitable  Trust 
Co.,  178  Ky.  603,  100  S.  W.  1082. 

Minnesota.     Anderson    v.   Nystrom, 


103  Minn.  168,  13  L.  R.  A.  (N.S.)  1141, 
114  N.  W.  742. 

North  Carolina.  Cherokee  County  v. 
Maroney,  173  N.  Car.  653,  02  S.  E.  616; 
Acme  Manufacturing  Co.  v.  McCormick, 
175  N.  Car.  277,  L.  R.  A.  1018F,  572, 
05  S.  E.  555. 

Oklahoma.  Ball  v.  White,  150  Pac 
001;  Riddle  v.  Hudson  (Okla.),  172 
Pac.   021. 

Oregon.  Butson  v.  Misz,  81  Or.  607, 
1C0  Pac.  530. 

West  Virginia.  Roller  v.  McGraw, 
63  W.  Va.  462,  60  S.  E.  410.      * 

Wisconsin.  Drovers'  Deposit  Na- 
tional Bank  v.  Tichenor,  156  Wis.  251, 
145  N.  W.  777. 

2  See  §§527  et  seq. 

3  Florida.  Robinson  v.  Hyer,  35  Fla. 
544,  17  So.  745. 

Georgia.  Sanders  v.  Carter,  01  Ga. 
450,  17  S.  E.  345;  Hill  v.  Horsley,  142 
Ga.  12,  82  S.  E.  225. 

Illinois.  People  v.  Commercial  Ins. 
Co.,  247  111.  02,  03  N.  E.  00;  Terre 
Haute,  etc.,  R.  Co.  v.  R.  Co.,  81  111. 
App.  435. 
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ment  to  the  promisee.4  If  the  act  or  promise  is  at  the  same  time  a 
benefit  to  the  promisor  and  a  detriment  to  the  promisee,  it  falls 
within  the  definition  of  consideration.1 


Indian  Territory.  Doherty  v.  Arkan- 
sas &  Oklahoma  R.  R.  Co.,  5  Ind.  Terr. 
537,  82  S.  W.  899. 

Kansas.  Grant  v.  Isett,  81  Kan.  246, 
105  Pac.  1021;  Sigler  v.  Sigler,  98 
Kan.  524,  L.  R.  A.  1917A,  725,  158  Pac. 
£64. 

Nebraska.  Joseph  v.  Smith,  39  Neb. 
259,  42  Am.  St.  Rep.  571,  57  N.  W.  1012. 

New  Jersey.  Tulane  v.  Clifton,  47 
N.  J.  Eq.  351,  20  Atl. -1086  [affirmed, 
47  N.  J.  Eq.  310,  24  Atl.  131];  Carle  v. 
Monkhouse,  50  N.  J.  Eq.  537,  25  Atl. 
157. 

North  Carolina.  Cherokee  County  v. 
Meroney,  173  N.  Car.  653,  92  S.  E.  616. 

Oklahoma.  Ball  v.  White,  150  Pac. 
901 ;  Riddle  v.  Hudson,  —  Okla.  — ,  172 
Pac.  921. 

Oregon.  Butson  v.  Misz,  81  Or.  607, 
160  Pac.  530. 

Texas.  Texas,  etc.,  Co.  v.  Fire  Co., 
54  Tex.  319,  38  Am.  Rep.  627. 

Wisconsin.  Drovers'  Deposit  Nat. 
Bank  v.  Tichenor,  156  Wis.  251,  145  N. 
W.  777. 

In  order  that  a  promise  may  amount 
to  a  consideration  it  has  been  said  that 
"an  advantage  must  accrue  therefrom 
to  the  promisee  or  a  loss  or  disad- 
vantage to  be  sustained  by  the  prom- 
isor." Anderson  v.  Nystrom,  103  Minn. 
168,  13  L.  R.  A.  (N.S.)  1141,  114  N. 
W.  742. 

4  United  States.  Rucker  v.  Bolles, 
80  Fed.  504. 

Alabama.  Holt  v.  Robinson,  21  Ala. 
106,  56  Am.  Dec.  240. 

Connecticut.  Mascolo  v.  Montesanto, 
61  Conn.  50,  29  Am.  St.  Rep.  170,  23 
Atl.  714. 

Georgia.  Hill  v.  Horsley,  142  Ga.  12, 
82  S.  E.  225. 

Iowa.  Riegel  v.  Ormsby,  111  la.  10, 
82  N.  W.  432;  Moench  v.  Hower,  137 
la.  621,  115  N.  W.  229. 

Kansas.     Sigler  v.  Sigler,   98   Kan. 


524,  L.  R.  A.  1917A,  725,  158  Pac.  864. 

Kentucky.  Van  Winkle  v.  King,  145 
Ky.  691,  141  S.  W.  46;  Miller  v.  Davis, 
168  Ky.  661,  182  S.  W.  839. 

Maine.  Fisher  v.  Bartlett,  8  GreenL 
122,  22  Am.  Dec.  225;  Hilton  v.  South- 
wick,  17  Me.  303,  35  Am.  Dec.  253; 
Chick  v.  Travett,  20  Me.  462,  37  Am. 
Dec.  68. 

Massachusetts.  Adams  v.  Wilson,  53 
Mass.  (12  Met.)  138,  45  Am.  Dec.  240; 
Doyle  v.  Dixon,  97  Mass.  208,  93  Am. 
Dec  80. 

Nebraska.  Faulkner  v.  Gilbert,  57 
Neb.  544,  77  N.  W.  1072;  Henry  v. 
Dussell,  71  Neb.  691,  99  N.  W.  484; 
Mack  v.  Mack,  87  Neb.  819,  128  N.  W. 
527;  Southern  Realty  Co.  v.  Hannon, 
89  Neb.  802,  132  N.  W.  533. 

New  York.  Wells  v.  Mann,  45  N. 
Y.  327,  6  Am.  Rep.  93. 

North  Carolina.  Reddick  v.  Jones,. 
28  N.  Car.  (6  Ired.  Law)  107,  44  Am. 
Dec  68;  Brown  v.  Ray,  32  N.  Car.  (10 
Ired.  Law)  72,  51  Am.  Dec.  379;  Bank 
v.  Bridgers,  98  N.  Car.  67,  2  Am.  St. 
Rep.  317,  3  S.  E.  826;  Kirkman  v.  Hod- 
gin,  151  N.  Car.  588,  66  S.  E.  616. 

Ohio.  Dalrymple  v.  Wyker,  60  O.  S. 
108,  53  N.  E.  713;  Wright  v.  Snell,  22 
Ohio  C.  C.  86,  12  Ohio  C.  D.  308. 

Oklahoma.  Ball  v.  White  (Okla.), 
150  Pac.  901. 

Oregon.  Bunneman  v.  Wagner,  16 
Or.  433,  8  Am.  St.  Rep.  306,  18  Pac. 
841;  Rector  v.  Wood,  24  Or.  396,  41 
Am.  St.  Rep.  860,  34  Pac.  18;  Butson 
v.  Misz,  81  Or.  607,  160  Pac.  530. 

Pennsylvania.  Hind  v.  Holdship,  2 
Watts  (Pa.)  104,  26  Am.  Dec.  107; 
Davis  v.  Steiner,  14  Pa.  St.  275,  53  Am. 
Dec.  547. 

Wisconsin.  Drovers'  Deposit  Nat. 
Bank  v.  Tichenor,  156  Wis.  251,  145 
N.  W.  777. 

8  "Any  act  which  is  a  benefit  to  one 
party  and  a  disadvantage  to  the  other, 
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Other  definitions  have  been  suggested,  a  few  of  which  are  given : 

"The  civilians  hold  that  in  all  contracts,  either  express  or  im- 
plied, there  must  be  something  given  in  exchange,  something  that 
is  mutual  or  reciprocal.  This  thing,  which  is  the  price  or  motive 
of  the  contract,  we  call  the  consideration ;  and  it  must  be  a  thing 
lawful  in  itself,  or  else  the  contract  is  void. ' ' 8 

"A  consideration  is  a  cause,  or  meritorious  occasion,  requiring 
a  mutual  recompense,  in  fact  or  in  law."7 

"Tlie  consideration  of  a  promise  is  the  thing  given  or  done  by 
the  promisee  in  exchange  for  the  promise.,,| 

"The  consideration  required  to  support  a  promise  has  been  de- 
fined as  consisting  of  any  damage,  or  any  suspension,  or  forbear- 
ance of  his  right  or  any  possibility  of  a  loss  occasioned  to  the 
plaintiff  by  the  promise  of  another,  although  no  actual  benefit 
accrues  to  the  party  undertaking."9 

"A  consideration  is  something  esteemed  in  law  as  of  value,  in 
exchange  for  which  the  promise  in  a  contract  is  made."10 

§515.  "Benefit"  and  "detriment."  The  meaning  of  "benefit" 
and  "detriment"  in  this  connection  needs  explanation.  While  cor- 
rect if  properly  understood,  it  is  liable  to  misconstruction.  Neither 
of  these  terms  has  its  popular  meaning  in  this  statement.  "Bene- 
fit" does  not  refer  to  any  eventual  pecuniary  gain  arising  uut  of 
the  transaction,  nor  "detriment"  to  any  eventual  pecuniary  loss.1 
It  is  not  possible  to  wait  till  the  transaction  is  concluded  and  the 
books  balanced,  to  see  whether  a  consideration  existed  originally. 
"Benefit"  as  used  in  this  rule  means  that  the  promisor  has,  in  re- 
turn for  his  promise,  acquired  some  legal  right  to  which  he  would 
not  otherwise  have  been  entitled.  "Detriment"  means  that  the 
promisee  has.  in  return  for  the  promise  forborne  some  legal  right 


constitutes  a  sufficient  consideration  to 
support  a  contract."  Schlatter  v.  Trie- 
bel,  284  111.  412,  120  N.  E.  289  [citing 
Buchanan  v.  International  Bank,  78  111. 
500;  People  v.  Commercial  Life  Ins. 
Co.,  247  III.  02,  93  N.  E.  901. 

•  I  Comyn  on  Contracts,  8. 
TCalthorpe's  Case,  3  Dy.  334b,  336b. 
ILangdell's    Summary    of   the    Law 

of  Contracts,  §45,  p.  58. 

•  Leake  on  Contracts  (Sixth  Edition, 
Canadian  Notes),  439. 

10  Bishop  on  Contracts,  Second  En* 


larged  Edition,  §  38,  p.  14.  (An  inter- 
esting collection  of  definitions  is  found 
in  this  citation.) 

1  Lay  v.  Brown,  106  Ark.  1, 151  S.  W. 
1001;  Murphy  v.  Nett,  51  Mont.  82, 
L.  R.  A.  1915E,  797,  149  Pac.  713. 

"If  the  venture  subsequently  proved 
disastrous,  the  purchasers,  though  they 
failed  to  realize  their  expectations,  can 
not  escape,  on  that  ground,  the  pay- 
ment of  the  purchase  money  which 
they  bound  themselves  to  pay."  Hoi* 
land  v.  Lee,  71  Md.  338,  18  Atl.  661. 
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which  he  would  otherwise  have  been  entitled  to  exercise.2  The 
question  of  the  ultimate  financial  loss  or  gain  is  foreign  to  the  doc- 
trine of  consideration,  if  the  parties  each  have  received  what  they 
have  argeed  upon.  This  proposition,  though  found  in  what  are 
necessarily  obiter,1  can  not  from  its  very  breadth  be  illustrated  by 
adjudicated  cases  except  in  fragments.4  Thus  services  rendered 
under  contract  to  compensate  for  getting  a  majority  of  the  prop- 
erty owners  fronting  on  a  street  to  sign  a  petition  for  paving  the 
street,  are  a  consideration,  even  though  the  petition  prepared  by 
the  employer  is  so  defective  as  to  be  ineffective.*  So  a  promise  to 
lend  money  on  certain  storage  receipts  up  to  a  certain  amount  is 
a  consideration,  even  though  the  promisee  did  not  need  the  money 
and  did  not  borrow  it.8  So  a  sale  of  personalty  which  proves  to  be 
worthless  is  a  consideration  if  there  is  no  fraud,  mistake,  breach  of 
warranty,  and  the  like.7  So  a  conveyance  of  property  encumbered 
by  liens  which  exceed  the  price  ultimately  brougnt  for  such  prop- 
erty on  a  resale  is  a  valuable  consideration.1  A  promise  to  com- 
mence and  carry  on  proceedings  in  error,  even  though  such  pro- 
ceedings were  for  the  benefit  of  such  promisor  and  not  for  the 
benefit  of  the  promisee,  is  consideration  for  promise  in  return 
therefor.9  A  contract  whereby  the  owner  agrees  to  furnish  to  the 
broker  certain  property  to  be  sold,  and  the  broker  agreed  to  sell 
it,  even  if  the  owner  might  in  good  faith  have  made  the  broker's 
contract  valueless  by  refusing  to  meet  the  prices  of  his  competitors, 
has  sufficient  consideration.10  B's  refraining  from  securing  an  at- 
tachment, after  the  transfer  of  an  interest  in  a  business,  from  A 
to  X,  is  sufficient  consideration  for  X's  promise  to  pay  A's  creditor 
B,  although  as  such  business  is  managed,  X  ultimately  receives 
nothing.11  A's  promise  to  build  a  house  upon  a  certain  tract  of 
land  and  to  convey  it  to  B,  is  supported  by  the  consideration  of 
B's  payment  to  A  of  one-half  of  the  cost  of  such  building.12  Work 
which  proves  to  be  absolutely  useless  to  the  employer  is  a  con- 

2  Nicholson  v.  Neary,  77  Wash.  294,  THogan  v.  Brown,  112  Ga.  802,  37 

137  Pac.  492.  S.  E.  880. 

•  Bigelow  v.  Bigelow,  95  Me.  17,  49  'See  §542. 

Atl.  49;  Bigelow  v.  Burton,  64  Vt.  387,  »Dendy  v.  Russell,  67  Kan.  721,  74 

16  L.  R.  A.  664,  24  Atl.  769.  Pac.  248. 

4  See  §§  542  et  seq.  H  Hollweg  v.  Schaefer  Brokerage  Co., 

■  Cory  v.  Newton,  9  Colo.  App.  181,  197  Fed.  689,  117  C.  C.  A.  83. 

48  Pac.   156.  11  Miller  v.  Davis,  168  Ky.  661,  182 

6  National    Deposit    Bank    v.    Bank  S.  W.  839. 

(Ky.),  62  S.  W.  725.  12 Clark  v.  Hindman,  46  Or.  67,  79 

Pac.  56. 
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sideration.13  *  In  a  jurisdiction  in  which  a  married  woman  can  make 
a  contract,  her  promise  to  pay  for  food  furnished  to  her  is  supported 
by  the  consideration  of  the  furnishing  of  such  food,  although  if  it  had 
not  been  for  such  express  promise,  her  husband  and  not  herself 
would  have  been  liable  for  such  food.14  A's  act  in  relinquishing  a 
homestead  entry  is  a  sufficient  consideration  for  a  promise,  even 
though  such  promisor  does  not  acquire  such  homestead  entry.11  A's 
transfer  of  certain  stock  and  other  property  to  X  is  a  consideration 
for  B's  promise  to  pay  therefor,  even  if  the  transaction  is  one  in 
which  A  secures  a  financial  advantage  by  such  transfer  apart  from 
B's  promise.18  If  A  promises  to  marry  B  in  consideration  of  B's 
going  to  a  certain  specified  town,  B's  act  in  going  to  such  town  is 
a  sufficient  consideration  for  such  promise.17  In  some  cases  the 
technical  benefit  really  involves  a  financial  loss  to  each  party  and 
is  so  intended ; 18  or  it  really  involves  a  financial  loss  to  the  prom- 
isor and  a  real  benefit,  in  the  popular  sense,  to  the  promisee.19 

The  cases  which  insist  that  there  must  be  a  real  gain  or  loss  do 
not  look  to  the  eventual  result  of  the  transaction,  but  to  the  reality 
of  the  consideration  when  the  contract  was  entered  into.  In  some 
cases,  however,  the  practical  results  seem  to  be  that  an  actual  bene- 
fit or  detriment  is  essential  and  not  the  mere  acquisition  or  for- 
bearance of  an  existing  legal  right.  Thufc  a  promise  by  a  holder  of 
many  of  the  bonds  of  a  corporation  to  pay  certain  coupons  so  as 
to  prevent  litigation  which  would  delay  the  sale,  the  sale  giving  to 
the  holders  of  such  coupons  all  the  rights  which  they  could  have 
asserted,  without  such  contract.20  Mutual  promises  of  stockholders 
to  contribute  in  proportion  to  their  holdings  to  discharge  a  sup- 
posed but  non-existent  personal  liability  to  creditors  of  the  cor- 
poration,21 or  a  promise  by  A,  who  was  the  father  of  B,  deceased, 
that  certain  property  of  B's  should  become  the  property  of  C,  if  C 


II West  v.  McDonald,  64  Or.  203,  127 
Pac.  784,  128  Pac.  818. 

14  Bell  v.  Rossignol,  143  Ga.  150,  L. 
R.  A.  1915D,  1184,  84  S.  E.  542. 

«  Dohr  v.  Wolfgang,  151  Wis.  95,  138 
N,  W.  75. 

II  Trustees  v.  Mebane,  165  N.  Car. 
644,  81  S.  £.  1020. 

17  Harvey  v.  Johnston,  6  C.  B.  295. 
(Undoubtedly  B  had  promised  to 
marry  A,  but  the  question  arose  on  a 


declaration  which  omitted  such  allega- 
tion.) 

II  See  §§559   et   seq. 

II  See  §  557. 

20  Morton  Trust  Co.  ▼.  Home  Tele- 
phone Co.,  66  N.  J.  Bq.  106,  57  Atl. 
1020. 

21  First  National  Bank  v.  LehnhofTs 
Estate,  77  Neb.  307,  112  N.  W.  563 
[affirming  on  rehearing,  First  National 
Bank  v.  LehnhofTs  Estate,  77  Neb. 
303,  109  N.  W.  164]. 
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refrained  from  establishing  a  devise  of  such  property  by  B  to  C,22 
have  been  held  to  have  insufficient  consideration.  Some  of  these 
cases  can  be  explained  as  cases  in  which  there  really  was  no  legal 
right  either  forborne  or  acquired.  It  is  true,  however,  that  while 
the  courts  agree  substantially  in  their  abstract  form  of  stating  this 
principle,  their  practical  deductions  therefrom  are  by  no  means  in 
accord. 

Two  groups  of  topics,  remote  from  consideration  as  an  element 
of  the  formation  of  a  contract,  are  often  confused  with  it.  One 
group  consists  of  facts  such  as  fraud,  misrepresentation  or  mistake, 
by  which  the  contract  in  question  is  rendered  either  void  or  void- 
able. In  case  of  this  sort  the  acquisition  or  forbearance  of  a  legal 
right  is  immaterial.  Under  the  circumstances  already  discussed,28 
one  of  these  facts  will  prevent  the  formation  of  a  valid  contract, 
though  a  valuable  consideration  may  be  present.  The  mistake, 
fraud,  and  the  like,  may  be  as  to  the  existence  or  reality  of  the 
consideration,  in  which  case  the  contract  may  be  doubly  defective 
in  lacking  consideration  as  well  as  being  void  or  voidable  by  rea- 
son of  fraud,  mistake,  etc.  The  other  group  consists  of  topics  to 
be  treated  subsequently  under  the  head  of  discharge.24  If  the  right 
acquired  by  one  party  is  the  executory  promise  of  the  other,  this 
forms  a  valuable  consideration.21  The  failure  of  the  promisor  to 
do  what  he  agreed  to  do  can  not  retroact  and  make  the  contract  a 
nullity  from  the  beginning.  It  has,  therefore,  nothing  to  do  with 
the  formation  of  the  contract.  The  fact  that  it  is  termed  "failure 
of  consideration,' '  and  that  in  some  cases  it  may  discharge  the 
party  not  in  default,  from  the  obligation  of  the  contract,  tends  to 
a  confusion  of  this  topic  with  that  of  consideration  proper.  A 
more  accurate  statement  of  this  idea  of  consideration  is  that  a 
valuable  consideration  is  some  legal  right  acquired  by  the  promisor 
in  consideration  of  his  promise,  or  forborne  by  the  promisee  in  con- 
sideration of  such  promise.21 

22  Graham   v.   Spence,  71   N.  J.   Eq.  Maryland.    Scheffenacker  v.  Hoopes, 
183,  63  Atl.  344.                                               113  Md.  Ill,  77  Atl.  130. 

23  See  ch.  VT  to  XVTTT.  Minnesota.     Cooper  v.  Hayward,  71 

24  See  eh.  LXXVT1T  et  seq.  Minn.  374,  70  Am.  St.  Rep.  330,  74  N. 
28  See  §566.  W.  152. 

21  Connecticut.     Mascolo    v.    Monte-  Missouri.    Brownlow  v.  Wollard,  66 

santo,  61   Conn.  50,  29   Am.   St.  Rep.  Mo.  App.  636. 

170,  23  Atl.  714.  Nebraska.     Faulkner   v.   Gilbert,  57 

Iowa.    Riegel  v.  Ormsby,  111  la.  10,  Neb.  544.  77  N.  W.  1072. 

82  N.  W.  432.  New  Hampshire.     Morse  v.  Bellows, 
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This  definition  is  not  infrequently  combined  with  the  former 
definition.27  Its  accuracy  can  best  be  tested  by  the  development 
of  the  doctrine  as  indicated  in  some  of  the  subsequent  sections.28 

§516.  Good  and  valuable  consideration — Nature  of  good  con- 
sideration. The  word  " consideration' '  is  used  to  denote  two  dif- 
ferent ideas.  The  valuable  consideration,  which  is,  for  practical 
purposes,  the  consideration  in  the  law  of  contracts,  will  be  dis- 
cussed later.1  The  good  consideration  consists  of  natural  love  and 
affection,  which  in  law  is  equivalent  to  ties  of  blood  or  marriage, 
as  between  husband  and  wife,2  or  between  one  and  his  lineal  de- 
scendants  as  children,3  or  grandchildren.4 

Technical  love  and  affection  were  held  not  to  exist  between  those 
who  are  related  collaterally  by  consanguinity,8  such  as  a  brother8 


7  N.  H.  549,  28  Am.  Dec.  372;  Frye 
v.  Hubbell,  74  N.  H.  358,  68  Atl.  325. 

New  Jersey.  Corle  v.  Monkhouse, 
50  N.  J.  Eq.  537,  25  Atl.  157. 

Ohio.  Dalrymple  v.  Wyker,  60  O.  S. 
108,  53  N.  E.  713. 

Oregon.  Rector  v.  Wood,  24  Or.  396, 
41  Am.  St.  Rep.  860,  34  Pac.  18. 

Rhode  Island.  Darcey  v.  Darcey,  29 
R.  I.  384,  71  Atl.  595. 

Utah.  Utah  National  Bank  v.  Nel- 
son, 38  Utah,  169,  111  Pac.  907. 

Washington.  Tindall  v.  Northern 
Pacific  Ry.  Co.,  58  Wash.  118,  107  Pac. 
1045. 

West  Virginia.  Rutherford  v.  Ruth- 
erford, 55  W.  Va.  56,  47  S.  E.  240. 

27  "A  test  of  *  *  *  consideration  is 
whether  the  promisee  at  the  instance 

of  the  promisor  has  done,  forborne,  or 
undertaken  to  do  anything  real,  or 
whether  he  has  suffered  any  detriment 
or  whether  in  return  for  the  promise 
he  has  done  something  that  he  was  not 
bound  to  do,  or  has  promised  to  do 
some  act  or  has  abstained  from  doing 
something."  Presbyterian  Board  of 
Foreisrn  Missions  v.  Smith,  209  Pa.  St. 
361,  58  Atl.  689. 
2»See  §§542  et  seq. 

1  See  §§  522  et  seq. 

2  Dunbar  v.  Dunbar  [1909],  2  Ch. 
639;  Smith  v.  Smith,  80  Ark.  458,  97 


S.  W.  439;  Brown  v.  Brown,  44  S.  Car. 
378,  22  S.  E.  412. 

3  England.  Jennings  v.  Selleck,  1 
Vern.  467. 

Illinois.  Oliphant  v.  Liversidge,  142 
111.  160,  30  N.  E.  334. 

Iowa.  Schneitter  v.  Carman,  98  la. 
276,  67  N.  W.  249  (and  including  the 
spouses  of  such  children). 

New  Hampshire.  Bell  v.  Scammon, 
15  N.  H.  381,  41  Am.  Dec.  706. 

Missouri.  Hutsell  v.  Crewse,  138  Mo. 
1,  39  S.  W.  449. 

Pennsylvania.  Ferguson's  Appeal, 
117  Pa.  St.  426,  11  Atl.  885  (including 
step-children);  Carney  v.  Carney,  196 
Pa.  St.  34,  46  Atl.  264.  (A  conveyance 
by  a  child  to  a  parent  may  be  based 
on  love  and  affection  and  past  sup- 
port.) Carney  v.  Carney,  196  Pa.  St. 
34,  46  Atl.  264. 

4  Hanson  v.  Buckner,  34  Ky.  (4 
Dana)   251,  29  Am.  Dec.  401. 

Contra,  Borum  v.  King,  37  Ala.  606. 
SBuford  v.  McKee,  31  Ky.  (1  Dana) 
107. 

5  Camden  v.  Bennett,  64  Ark.  155, 
41  S.  W.  854;  Harris  v.  Mclntyre,  118 
111.  275,  8  N.  E.  182. 

Contra,  Cahdee  v.  Connecticut  Sav- 
ing Bank,  81  Conn.  372,  71  Atl.  551; 
Printup  v.  Patton,  91  Ga.  422,  18  S. 
E,  311. 
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or  a  nephew,7  though  a  conveyance  to  a  cousin  has  been  upheld  as 
being  on  valuable  consideration.1  Technical  love  and  affection  do 
not  exist  between  those  who  are  related  collaterally  by  affinity.9 
Thus  love  and  affection  for  the  wife  of  promisor's  dead  brother  are 
not  sufficient  consideration  for  a  promissory  note,  even  in  a  juris- 
diction in  which  it  is  said  that  a  good  consideration  is  sufficient.10 

§  517.  Sufficiency  of  good  consideration  in  trusts  and  convey- 
ances. A  good  consideration  was  sufficient  in  equity  to  support  a 
covenant  to  stand  seised  to  uses.1  It  operated  as  a  rebuttal  of  the 
presumption  of  a  resulting  frust  wherever. a  presumption  of  a  re- 
sulting trust  arose  by  reason  of  a  gratuitous  common-law  convey- 
ance of  realty  or  where  the  purchase  money  was  paid  by  one  and 
the  legal  title  was  taken  in  the  name  of  another,2  as  in  case  of  a 
conveyance  to  the  grantor's  wife8  or  child.4  In  this  sense  the  good 
consideration,  as  distinguished  from  the  valuable  consideration,  still 
exists  in  the  law  of  real  property,  and  is  sufficient  to  uphold  an 


7  Lee  v.  Henley,  1  Vernon  Ch.  37; 
McDonald  v.  McMillan,  14  Grant  Ch. 
(U.  C.)  90.  (Conveyances  to  a  niece, 
Studybaker  v.  Cofield,  159  Mo.  596,  61 
S.  W.  246,  or  to  a  nephew,  Coombe  v. 
Carthew,  59  N.  J.  Eq.  638,  43  Atl.  1057, 
have  been  upheld;  though  in  the  last 
cases  there  were  apparently  other  con- 
siderations than  mere  love  and  affec- 
tion.) 

•  Lloyd  v.  Spillet,  2  Atk.  148. 

•  Cotton  v.  Graham,  84  Ky.  672,  2  S. 
W.  647. 

10  Cotton  v.  Graham,  84  Ky.  672,  2 
S.  W.  647.  (Obiter,  as  the  question 
arose  on  demurrer  and  a  valuable  con- 
sideration was  pleaded.) 

1  England.  Sharington  v.  Stratton, 
1  Plowd.  208. 

Minnesota.  Hope  v.  Stone,  10  Minn. 
141. 

New  Hampshire.  Rollins  v.  Riley, 
44  N.  H.  9. 

New  York.  Jackson  v.  Sebring,  16 
Johns.  (N.  Y.)  515,  8  Am.  Dec.  357. 

North  Carolina.  Slade  v.  Smith,  2 
N.  Car.  248. 


"Natural  love  and  affection  is  very 
sufficient  to  create  a  use,  and  will 
amount  to  a  covenant  to  stand  seized 
though  no  other  consideration  appear." 
Lloyd  v.  Spillet,  2  Atk.  148. 

2  England.  Rogers  v.  Rogers,  3  P. 
Wms.  193;  Smith  v.  Ring,  16  East. 
283;  Dunbar  v.  Dunbar  [1909],  2  Ch. 
639. 

Indiana.  Lochenour  v.  Lochenour,  61 
Ind.  595. 

Missouri.  Viers  v.  Viers,  175  Mo. 
444,  75  S.  W.  395. 

Nebraska.  Bailey  v.  Dobbins,  67 
Neb.  548,  93  N.  W.  687. 

Ohio.  Creed  v.  Lancaster  Bank,  1  O. 
S.  1. 

Rhode  Island.  Hudson  v.  White,  17 
R.  I.  519,  23  Atl.  57. 

West  Virginia.  Lorentz  v.  Lorentz, 
14  W.  Va.  809;  Hamilton  v.  Steele,  22 
W.  Va.  348. 

3  Christ's  Hospital  v.  Budgin,  2  Vera. 
683;  Dunbar  v.  Dunbar  [1909],  2  Ch. 
639. 

4  Jennings  v.  Selleck,  1  Vern.  467; 
Grey  v.  Grey,  2  Swans.  594. 
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executed  conveyance  where  any  consideration  is  necessary,1  and  it 
will  support  a  gift,  such  as  a  gift  of  a  fund  in  a  savings  bank.* 

§  518.  Sufficiency  of  good  consideration  for  executory  contract 
— Consideration  held  sufficient.  It  has  been  said  in  obiter  in  some 
cases  that  a  good  consideration  was  sufficient  to  support  an  execu- 
tory promise.1  Some  of  these  cases  support  this  statement.  A 
voluntary  obligation  by  a  father  to  his  son  to  convey  realty,2  and 
a  written  promise  by  a  father  to  convey  certain  realty  to  his  son 
and  not  to  will,  deed,  or  mortgage  such  land,8  have  been  held  en- 
forceable. In  most  of  these  cases,  however,  the  promise  would 
have  been  enforceable  if  there  had  been  no  good  consideration.  A 
sealed  promise  to  pay  a  certain  sum  to  a  son-in-law  as  a  gift  to  his 
wife,  who  was  promisor's  daughter,  was  said  to  be  enforceable  as 
being  on  good  consideration.4  Promises  based  on  both  good  and 
valuable  considerations  have  been  explained  as  if  they  were  sup- 
ported primarily  by  the  good  consideration,  such  as  a  promise  by 
a  father  to  his  son,  "If  you  will  settle  yourself  on  the  Grayer  farm 
you  shall  have  it";1  or  A's  promise  to  C,  the  husband  of  B,  who 
was  A's  niece  and  of  whom  A  was  very  fond,  to  pay  him  five 
thousand  dollars  if  C  would  abandon  his  intention  to  remove  to 


I  United  States.  Cotiley  v.  Nailor, 
118  U.  S.  127,  30  L.  ed.  112. 

Alabama.  McKee  v.  West,  141  Ala. 
531,  109  Am.  St.  Rep.  54,  37  So.  740. 

California.  Tillauz  v.  Tillaux,  115 
Cal.  603,  47  Pac.  691;  Springer  ▼. 
Springer,  132  Cal.  xviii,  St  Am.  St. 
Rep.  17,  64  Pac.  470. 

Illinois.  Kirkpatrick  v.  Taylor,  43 
111.  207;  Oliphant  v.  Leversidge,  142 
HI.  160,  30  N.  E.  334. 

Iowa.     Paulus  v.  Reed,  121  la.  224, 

96  N.  W.  757;   Burrow  v.  Hicks,  144 
la.  584,  120  N.  W.  727. 

Kentucky.  Hanson  v.  Buckner,  34 
Ky.  (4  Dana)  251,  29  Am.  Dec.  401; 
Mullins  v.  Mullins,  120  Ky.  643,  87  S. 
W.  764;  Rittenhouse  v.  Swango  (Ky.), 

97  S.  W.  743. 

Maryland.  Pennington  v.  Gittings, 
2  Gill  &  J.   (Md.)  208. 

Missouri.  Hutsell  v.  Crewse,  138  Mo. 
1,  39  S.  W.  449. 


North  Carolina.  Pickett  v.  Garrard, 
131  N.  Car.  195,  42  S.  E.  579. 

fCandee  v.  Connecticut  Savings 
Bank,  81  Conn.  372,  71  Atl.  551. 

1  Barker  v.  Halifax,  Cro.  Eliz.  741; 
Mclntire  v.  Hughes,  7  Ky.  (4  Bibb) 
186;  Jennings  v.  Anderson,  20  Ky. 
(4  T.  B.  Mon.)  445;  Mahan  v.  Mahan, 
46  Ky.  (7  B.  Mon.)  579;  Mark  v.  Clark, 
50  Ky.  (11  B.  Mon.)  44;  Berry  v. 
Graddy,  58  Ky.  (1  Met.)  553;  Ford  v. 
Ellingwood,  60  Ky.  (3  Met.)  359; 
Arnold  v.  Park,  71  Ky.  (8  Bush.)  3; 
Doty  v.  Dickey   (Ky.),  96  S.  W.  544. 

2  Mclntire  v.  Hughes,  7  Ky.  (4  Bibb) 
186. 

9  Mahan  v.  Mahan,  46  Ky.  (7  B. 
Mon.)  579. 

4  Jennings  v.  Anderson,  20  Ky.  (4  T. 
B.  Mon.)  445. 

•  Ford  v.  Ellingwood,  60  Ky.  (3  Met.) 
359  (possession  was  taken  under  Buch 
agreement) . 


§519 


Page  on  Contracts 


850 


Mississippi,  and  would  instead  buy  a  farm  in  Kentucky ;  •  or  a  re- 
lease by  a  father  of  his  son  in  the  words,  "I  acquit  him  of  every 
demand  I  have  against  him,"  in  consideration  of  which  the  son 
delivered  a  bay  mare  to  his  father's  sister.7  In  some  cases  the 
statement  that  a  good  consideration  is  sufficient,  is  an  obiter,  as  the 
promise  in  the  particular  case  is  held  to  be  unenforceable,  as  a 
covenant  by  an  uncle  to  convey  certain  property  to  his  niece  so  as 
to  equalize  advancements,1  or  a  voluntary  covenant  to  convey  cer- 
tain realty  to  a  nephew.9 

This  principle  has  been  laid  down  where  there  was  no  executory 
promise  to  enforce  and  consideration  was  therefore  unnecessary.10 
A  transfer  of  a  promissory  note,11  or  an  assignment  of  a  life  in- 
surance policy,12  are  said  to  be  supported  by  sufficient  consideration 
if  made  for  love  and  affection.  If  A  intended  to  give  a  savings 
bank  deposit  to  her  brother  B,  and  being  unable  to  find  the  savings 
bank-book,  A  gave  a  written  order  to  B,  it  was  held  that  such 
order  was  sufficient  as  a  gift  on  the  ground  that  "a  good  considera- 
tion is  that  of  blood  or  natural  affection ;  and  a  gift  made  for  such 
consideration  ought  to  prevail,  unless  it  interfere  with  the  rights 
of  creditors  and  purchasers."  13 

Some  of  these  cases  have  been  distinguished  subsequently  in 
later  cases  in  which  the  question  of  the  sufficiency  of  a  good  con- 
sideration to  uphold  an  executory  promise  was  squarely  raised  and 
such  consideration  was  held  to  be  insufficient.14  As  a  general  rule, 
therefore,  it  may  be  said  that  the  valuable  consideration  hereafter 
defined  is  the  only  consideration  known  to  the  law  of  contract.1* 

§  519.  Good  consideration  held  insufficient.  In  the  law  of  con- 
tract, a  good  consideration,  as  distinguished  from  a  valuable  con- 
sideration, is  inoperative,  and  is  insufficient  to  support  a  promise.1 


•  Berry  v.  Graddy,  58  Ky.  (1  Met.) 
553. 

T  Arnold  v.  Park,  71  Ky.  (8  Bush)  3. 

•  Mark  v.  Clark,  50  Ky.  (11  B.  Mon.) 
44. 

•  Bufford  v.  McKee,  31  Ky.  (1  Dana) 
107. 

lOCandee  v.  Connecticut  Savings 
Bank,  81  Conn.  372.  71  Atl.  551 ;  Gooch 
v.  Gooch,  178  la.  902,  L.  R.  A.  1917C, 
582,  160  N.  W.  333;  Doty  v.  Dickey 
(Ky.),  96  8.  W.  544. 


«  Gooch  v.  Gooch,  178  la.  902,  L.  It 
A.  1917C,  582,  160  N.  W.  333. 

UDoty  v.  Dickey  (Ky.),  96  S.  W. 
544. 

13Candee  v.  Connecticut  Savings 
Bank,  81  Conn.  372,  71  Atl.  551. 

14  Sullivan  v.  Sullivan,  122  Ky.  707, 

7  L.  R.  A.  (N.S.)  156,  92  S.  W.  966. 

15  See  §§519  et  seq. 

1  England.  Holliday  v.  Atkinson,  5 
Barn.  &>  Cr.  501;  Tweddle  v.  Atkinson, 
1  B.  &  S.  393;   Hill   v.  Wilson,  L.  R. 

8  Ch.  App.  Cases,  888. 
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A  promissory  note,  executed  by  a  parent  and  delivered  to  his  child 
upon  consideration  of  love  and  affection,  is  unenforceable.2  A  son, 
to  whom  his  mother  has  given  a  written  order  upon  trustees,  with- 
out any  consideration  except  love  and  affection,  can  not  maintain 
an  action  against  her,  on  the  refusal  of  the  trustees  to  pay  such 
order.3  A  promise  by  a  devisee,  made  after  testatrix's  death,  to 
divide  his  property  with  his  brother,  though  both  were  sons  of 
testatrix,  is  without  consideration.4  A  conveyed  land  to  his 
daughter  B,  by  a  deed  which  was  given  for  love  and  affection,  and 
which  contained  a  covenant  by  A  to  pay  off  certain  mortgages  on 
such  land  as  they  became  due.  Such  covenant  was  held  to  be 
unenforceable  for  want  of  consideration.8 


California.  Peek  v.  Peek,  77  Gal. 
106,  11  Am.  St.  Rep.  244,  1  L.  R.  A. 
185,  19  Pac.  227;  Tracy  v.  Alvord,  118 
Cal.  654,  50  Pac.  757. 

Georgia.  Wright  v.  Threatt,  146  Ga. 
778,  92  S.  E.  640. 

Illinois.  Geer  v.  Goudy,  174  111.  514, 
51  N.  E.  623;  Schwerdt  v.  Schwerdt, 
235  111.  386,  85  N.  E.  673. 

Maine.  Maynard  v.  Maynard,  105 
Me.  567,  75  Atl.  299. 

Massachusetts.  Phillips  v.  Graham, 
96  Mass.  (14  All.)  36;  Chase  v.  Chase, 
191  Mass.  556,  78  N.  E.  115. 

Michigan.  Conrad  v.  Manning,  125 
Mich.  77,  83  N.  W.  1038. 

New  York.  White  v.  White,  52  N. 
Y.  368;  Parsons  v.  Teller,  188  N.  Y. 
318,  80  N.  E.  930. 

Pennsylvania.  Kennedy  v.  Ware,  1 
Pa.  St.  445,  44  Am.  Dec.  145;  In  re 
Kern's  Estate,  171  Pa.  St.  55,  33  Atl. 
129. 

Rhode  Island.  Wilbur  v.  Wilbur,  17 
R.  I.  295,  21  Atl.  497. 

South  Carolina.  Priester  v.  Priester, 
Rich.   Eq.   Cas.    26,  23   Am.  Dec.   191. 

Tennessee.  Shugart  v.  Shugart,  111 
Tenn.  179,  102  Am.  St.  Rep.  777,  76 
S.  W.  821. 

Virginia.  Keffer  v.  Grayson,  76  Va. 
517,  44  Am.  Rep.  171;  Pennypacker  ▼. 
Maupin,  96  Va.  461,  31  S.  E.  607. 


2  Illinois.  Blanchard  7.  Williamson, 
70  III.  647. 

Kentucky.  Sullivan  v.  Sullivan,  122 
Ky.  707,  7  L.  R.  A.  (N.S.)  156  (note), 
92  S,  W.  966. 

Massachusetts.  Parish  v.-  Stone,  31 
Mass.  (14  Pick.)  198,  25  Am.  Dec.  378. 

Michigan.  Conrad  v.  Manning,  125 
Mich'.  77,  83  N.  W.  1038. 

New  Hampshire.  Sanborn  v.  San- 
born, 65  N.  H.  172,  18  Atl.  233. 

New  Jersey.  Smith  v.  Smith,  30  N. 
J.  Eq.  564. 

New  York.  Fink  v.  Cox,  18  Johns. 
(N.  Y.)  145,  9  Am.  Dec.  191. 

Ohio.    Starr  v.  Starr,  9  O.  S.  74. 

South  Carolina.  Priester  v.  Priester, 
Rich.    Eq.    Cas.    26,  23    Am.   Dec.   191. 

Tennessee.  Shugart  v.  Shugart;  111 
Tenn.  179,  102  Am.  St.  Rep.  777,  76 
S.  W.  821. 

Vermont.  Holley  v.  Adams,  16  Vt. 
206,  42  Am.  Dec.  508;  Smith  v.  Kitt- 
ridge,  21  Vt.  238. 

3  Maynard  v.  Maynard,  105  Me.  567, 
75  Atl.  299. 

4  Chase  v.  Chase,  191  Mass.  556,  78 
N.  E.  115. 

5  Fisher  v.  Union  Trust  Co.,  138  Mich. 
612,  110  Am.  St.  Rep.  329,  68  L.  R.  A. 
987,  101  N.  W.  852. 
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In  other  jurisdictions  it  has  been  held  that  love  and  affection  are 
a  sufficient  consideration  for  an  agreement  between  parent  and 
child.8  A  written  promise  by  A  to  pay  a  certain  sum  of  money  to 
her  adopted  child  B,  is  said  not  to  need  any  further  consideration 
than  the  natural  love  and  affection  existing  between  the  parties.1 
The  courts  are,  however,  still  very  zealous,  as  a  rule,  to  find  a  valu- 
able consideration  to  supplement  a  good  consideration  where  the 
transaction  is  a  fair  one.8 

If  the  contract  is  on  a  valuable  consideration,  however,  the  fact 
that  affection  is  an  additional  consideration  will  not  invalidate  the 
contract.9 

When  the  courts  are  not  discussing  good  consideration  in  the 
technical  sense  of  the  term,  but  are  really  discussing  valuable  con- 
sideration, they  frequently  use  the  word  "good"  as  equivalent  to 
"sufficient";  that  is,  both  valuable  and  adequate.  The  confusion 
is  usually  one  of  words  only. 

If  love  and  affection  between  persons  related  by  ties  of  blood 
or  marriage  are  not  a  consideration  at  contract  law,  it  is  even  clearer 
that  actual  affection  is  a  motive  for  a  promise,  but  it  is  not  a  con- 
sideration therefor.10  If  B  had  taken  care  of  A  when  A  was  a 
child  and  had  been  paid  therefor  in  full,  A's  subsequent  promise 
in  consideration  of  such  services  to  pay  to  B  a  certain  sum  annu- 
ally for  B's  life,  is  not  supported  by  any  consideration*11 

§520.  Good  consideration  in  equity.  The  theory  that  a  good 
consideration  has  such  force  in  equity  that  an  executory  promise 
based  thereon  may  be  enforced  in  equity  was  once  very  generally 
expressed,  and  relics  of  it  still  linger.  Where  an  administratrix 
gave  her  own  mortgage  to  her  father  for  a  debt  of  her  deceased 
husband's  in  consideration  of  certain  assets  of  his  in  her  hands,  it 


6  Dawley  v.  Dawley's  Estate,  60  Colo. 
73,  152  Pac.  1171. 

^  Dawley  v.  Dawley's  Estate,  60  Colo. 
73,  152  Pac.  1171.  (In  this  case,  how- 
ever, A's  husband  X  had  bequeathed 
certain  property  to  A  upon  considera- 
tion that  A  would  provide  for  B;  and 
accordingly  a  valuable  consideration 
existed  in  fact.) 

•  Finch  v.  Green,  225  111.  304,  80  N. 
E.  318;  Baker  v.  Pyatt,  108  Ind.  61, 
9  N.  E.  112. 


•  Puterbaugh  v.  Puterbaugh,  131  Ind. 
288,  15  L.  R.  A.  341,  30  N.  E.  519; 
Bronston's  Administrator  v.  Bronston's 
Heirs,  141  Ky.  639,  133  S.  W,  584;  Pink- 
ham  v.  Pinkham,  60  Neb.  600,  83  N.  W. 
837  [affirmed  on  rehearing,  Pinkham  v. 
Pinkham,  61  Neb.  336,  85  N.  W.  285] ; 
Brown  v.  Whaley,  58  O.  S.  654,  65  Am. 
St.  Rep.  793,  49  N.  E.  479. 

10  Parsons  v.  Teller,  188  N.  Y.  318,  80 
N.  E.  930. 

11  Parsons  v.  Teller,  188  N.  Y.  318,  80 
N.  E.  930. 
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was  held  that  in  the  particular  case  the  assets  were  too  small  to 
afford  any  substantial  consideration;  but  that  the  mortgage  would 
be  upheld  in  equity  as  an  executed  conveyance,  and  on  considera- 
tion of  blood.1  Reformation  has  been  granted  in  equity  if  the 
transaction  was  based  on  good  consideration.  A  defective  convey- 
ance on  good  consideration  only  has  been  reformed  in  equity.2 
Where  a  father  gave  notes  uncler  seal  in  escrow  to  each  of  his 
daughters,  and  by  inadvertence  omitted  the  seal  from  one,  it  was 
held  that  equity  would  recognize  the  note  as  on  consideration  so  as 
to  reform  it  by  adding  the  seal  and  enforcing  the  note  against  his 
estate.8 

Equity  is  more  and  more  inclined  to  refuse  to  enforce  executory 
transactions  which  are  based  solely  on  good  consideration.  Good 
consideration  has  finally  been  held  not  to  be  sufficient  in  equity 
for  enforcing  an  executory  trust  against  the  settlor  himself,  if  it 
was  created  imperfectly,4  although  there  was  at  one  time  much 
authority  for  holding  such  consideration  to  be  sufficient  for  such 
purpose.1 

Reformation,  as  far  as  it  involves  specific  performance  of  a  con- 
tract, is  generally  denied  where  the  contract  or  transaction  rested 
entirely  upon  a  good  consideration.8 

§521.  Statutory  provisions.  Under  some  statutes  natural  love 
and  affection  are  made  a  sufficient  consideration.  This  result  has 
been  reached  under  a  statute  providing  that  "  natural  duty  and 
affection"  shall  be  a  consideration.1     Such  language  is  said  to  be 


1  Ray  v.  Hallenbeck,  42  Fed.  381. 

2Bonham  v.  Newcomb,  2  Vent.  364, 
note;  Watts  v.  Bullas,  1  P.  Wms.  60. 
(A  conveyance  to  a  half-brother.)  Hut- 
sell  v.  Crewse,  138  Mo.  1,  39  S.  W.  449; 
Crawley  v.  Crafton,  193  Mo.  421,  91 
S.  W.  1027;  Partridge  v.  Partridge,  220 
Mo.  321,  119  S.  W.  415;  Pickett  v.  Gar- 
rard, 131  N.  Car.  195,  42  S.  E.  579. 

3Conover  v.  Brown,  49  N.  J.  Eq.  156, 
23  Atl.  507. 

4Antrobu8  v.  Smith,  12  Ves.  46. 

See  also,  Holloway  v.  Headington,  8 
Sim.  324;  Walrond  v.  Walrond,  1  Johns 
18. 

IFothergill  v.  Fothergill,  Freera.  256; 
Watts  v.  Bullas,  1  P.  Wms.  60. 


•  Arkansas.  Smith  v.  Smith,  80  Ark. 
458,  97   S.   W.  439. 

Florida.  Triesback  v.  Tyler,  62  Fla. 
580,  56  So.  947. 

Illinois.  Strayer  v.  Dickereon,  205 
111.  257,  68  N.  E.  767. 

Missouri.  Mudd  v.  Dillon,  166  Mo. 
110,  95  S.  W.  973. 

Oregon.  Langley  v.  Kealer,  57  Or. 
281,  110  Pac.  401  [rehearing  denied, 
57  Or.  281,  111  Pac*  246]. 

Wisconsin.  Willey  v.  Hodge,  104 
Wis.  81,  76  Am.  St.  Rep.  852,  80  N.  W. 
75. 

1  Worth  v.  Daniel,  1  Ga.  App.  15,  57 

■3.  Hi.  o9o. 
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equivalent  to  a  "strong  moral  obligation."2  Under  such  a  statute 
a  child's  affection  for  a  dependent  parent  and  a  child's  feeling  of 
duty  are  said  to  be  a  sufficient  consideration  for  a  promise  by  which 
such  child  promises  to  pay  for  the  support  of  such  parent.*  The 
contract  in  this  case,  however,  was  a  contract  between  all  the  chil- 
dren of  such  parent  whereby  they  agreed  to  pay  a  certain  sum  of 
money  each  month  to  the  child  with  whom  such  parent  might 
choose  to  live  for  her  support.4  Sufficient  consideration  could  be 
found  in  the  mutual  promises  of  the  children,  each  for  the  other, 
without  invoking  the  doctrine  of  natural  love  and  affection.1 


§522.  Consideration  must  be  that  contemplated  by  offer  and 
acceptance.  In  discussing  all  the  types  of  consideration,  it  must  be 
kept  in  mind  that  consideration  is  an  essential  element  of  a  con- 
tract, and  not  something  foreign  to  it  and  outside  of  it;  that  the 
consideration  invoked  to  support  the  contract  must  be  that  con- 
templated by  the  offer  and  acceptance,1  and  that  consideration  does 
not  dispense  with  offer  and  acceptance.  Accordingly,  if  the  offer 
is  such  as  to  require  a  communication  of  acceptance,  and  no  such 


2  Davis  v.  Morgan,  117  Ga.  504,  43  S. 
E.  732;  Worth  v.  Daniel,  1  Ga.  App. 
15,  57  S.  E.  898. 

3  Worth  v.  Daniel,  1  Ga.  App.  15,  57 
S.  E.  808. 

4  Worth  v.  Daniel,  1  Ga.  App.  15,  57 
S.  E.  898. 

5  See  §  .566. 

1  United  States.  Harris  v.  Davis,  44 
Fed.  172. 

California.  Commercial  Bank  v.  Red- 
field,  122  Cal.  405,  55  Pac.  160  [modi- 
fied, 55  Pac.  7721;  Estate  of  Thomson, 
165  Cal.  290,  131  Pac.  1045. 

Illinois.  English  v.  L  an  don,  181  111. 
614,  54  N.  E.  011. 

Indiana.  Taylor  v.  Lehman,  17  Ind. 
App.  585,  46  N.  E.  84  [rehearing  denied, 
47  N.  E.  2301. 

Kentucky.  Torian  v.  Fuqua,  175  Ky. 
428,  194  S.  W.  359. 

Maine.  Smith  v.  Bibber,  82  Me.  34, 
17  Am.  St.  Rep.  464,  19  Atl.  89. 

Massachusetts.  French  v.  Bank,  179 
Mass.  404,  60  N.  E.  793. 

New  York.    Hollins  v.  Hubbard,  165 


N.  Y.  534,  59  N.  E.  317.  "Reliance  upon 
a  promise  gives  it  no  new  validity  when 
such  reliance  is  not  the  conventional 
inducement  of  the  promise;  that  is  to 
say,  when  it  is  not  contemplated  by  the 
terms  of  the  bargain  as  the  equivalent 
of  the  promise."  French  v.  National 
Bank,  179  Mass.  404,  408,  60  N.  E.  793 
[citing  Manter  v.  Churchill,  127  Mass. 
31;  Bragg  v.  Danielson,  141  Mass.  195, 
4  N.  E.  622;  Martin  v.  Meles,  179  Mass. 
114,  60  N.  E.  397]. 

"That  which  is  a  mere  fortuitous  result 
flowing  accidentally  from  an  arrange- 
ment but  in  no  degree  prompting  the 
actors  to  it,  is  not  to  be  esteemed  a 
legal  consideration."  Kirkpatrick  v. 
Muirhead,  16  Pa.  St.  117,  126  [quoted, 
Fire  Ins.  Association  v.  Wickham,  141 
U.  S.  564,  579,  35  L.  ed.  860].  "Nothing 
is  consideration  that  is  not  regarded 
as  such  by  both  parties."  Philpot  v. 
Gruninger,  81  U.  S.  (14  Wall.)  570,  577, 
20  L.  ed.  243  [quoted,  Fire  Ins.  Associa- 
tion v.  Wickham,  141  U.  S.  564,  579, 
35  L.  ed.  860]. 
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communication  is  made  to  the  offeror,  there  is  no  contract,  and  the 
subsequent  voluntary  act  or  forbearance,  even  though  exactly  what 
was  required  by  the  offer,  is  not  a  consideration,  as  there  is  no 
contract  in  which  it  can  be  an  element.  Actual  forbearance  with- 
out any  previous  promise  to  forbear,2  is  no  consideration,  since  no 
obligation  to  forbear  rested  on  the  party  who  forbears.  So  the 
assumption  of  an  obligation,  as  voluntarily  assuming  a  debt  after 
a  deed  was  delivered,  which  assumption  was  not  required  as  a  term 
of  delivery,*  or  payment  of  a  draft,4  or  marriage,5  are  not  con- 
siderations for  promises  if  not'  made  in  reliance  thereon,  under  an 
acceptance  thereof.  So  where  A  let  B  take  certain  property  on 
consideration  that  B  would  give  A  B's  note,  with  C  as  surety,  arid 
C  signed  after  the  transaction  without  knowing  of  the  transaction 
between  A  and  B,  A  knowing  that  C  did  not  know,  no  considera- 
tion for  C's  promise  exists.1  Expenditure  of  money  in  investigat- 
ing land  is  no  consideration  for  a  prior  option  given  gratuitously 
for  the  sale  of  such  land,  if  such  option  does  not  require  such  in- 
vestigation.7 Payment  by  A  under  order  of  court  as  receiver, 
would  not  constitute  a  consideration  where  the- contract  contem- 
plates a  payment  by  A  individually.1    The  voluntary  payment  by 


2  California.  Shadburne  v.  Daly,  70 
Cal.  355,  18  Pac.  403;  Estate  of  Thom- 
son, 165  Cal.  290,  131  Pac.  1045. 

Kentucky.  Steadman  v.  Guthrie,  61 
Ky.  (4  Met.)  147;  Haldeman  v.  Bank 
(Ky.),  44  S.  W.  383. 

Maine.  Smith  v.  Bibber,  82  Me.  34, 
17  Am.  St.  Rep.  464,  19  Atl.  89. 

Massachusetts.  Manter  v.  Churchill, 
127  Mass.  31. 

Michigan.  Rohrig's  Appeal,  176  Mich. 
407,  142  N.  W.  561. 

Oregon.  First  National  Bank  v. 
Cecil,  23  Or.  58,  31  Pac.  61,  32  Pac. 
303. 

Virginia.  Saunders  v.  Bank,  112  Va. 
443,  71  S.  E.  714. 

3  Commercial  Bank  v.  Redfield,  122 
Cal.  405,  55  Pac.  160  [modified,  55  Pac. 
7721;  Jenkins  v.  University,  17  Wash. 
160,  49  Pac.  247  [modified,  17  Wash. 
173,  50  Pac.  785]. 

Contra,  where  the  debt  was  assumed 
after  delivery  of  the  deed  but  at  grant- 


or's request.  Doran  v.  McConlogue,  150 
Pa.  St.  98,  24  Atl.  357. 

4  Where  A  voluntarily  promised  to 
surrender  a  bill  of  lading  of  cotton  to 
a  bank  and  thereupon  without  notify- 
ing A  of  the  facts  the  bank  paid  a 
draft  drawn  against  such  cotton  by  A's 
principal,  there  was  no  consideration 
for  A's  promise.  Hollins  v.  Hubbard, 
165  N.  Y.  534,  59  N.  E.  317. 

iLafontain  v.  Hayhurst,  89  Me.  388, 
56  Am.  St.  Rep.  430,  36  Atl.  623. 

Such  as  an  ante-nuptial  contract  to 
convey  realty  to  the  future  wife  where 
she  married  without  relying  on  such 
contract.  Markillie  v.  Markillie,  115 
Mich.  658,  74  N.  W.  1117. 

•  Ellis  v.  Clark,  110  Mass.  389,  14 
Am.  Rep.  609.  "The  consideration  or 
motive  of  the  promise  must  be  known 
to  the  promisor."  . 

7Corbett  v.  Cronkhite,  239  Til.  9,  87 
N.  E.  874. 

•  Utah  Savings  &  Trust  Co.  v.  Bam- 
berger, 31  Utah  139,  86  Pac  961. 
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a  debtor,  of  the  debt  before  it  is  due,  does  not  discharge  him  from 
other  covenants  made  by  him  in  consideration  of  the  creation  of 
such  debt  in  the  absence  of  a  specific  agreement  therefor.1  Pay- 
ment of  an  amount  which  is  conceded  to  be  due,  without  attaching 
any  conditions  thereto,  does  not  prevent  the  recovery  of  disputed 
items  arising  out  of  the  same  transaction.10  If  the  vendee  is  given 
an  option  without  consideration  upon  goods  up  to  a  certain  quan- 
tity, the  fact  that  he  voluntarily  orders  and  pays  for  a  part  of 
such  goods  thereafter,  does  not  amount  to  a  consideration  as  to  the 
option  upon  the  remaining  gootjs.11  If  A  gives  a  gratuitous  option 
to  B,  the  fact  that  B  voluntarily  incurs  expense  in  reliance  thereon 
does  not  amount  to  a  consideration,12  even  if  A  suggests  that  B 
incur  such  expense.13  The  act  of  one  to  whom  a  gratuitous  option 
is  given  in  sending  an  agent  to  France  to  investigate  business  con- 
ditions before  asking  for  such  option,  is  no  consideration  therefor.14 
If  A  gives  an  option  upon  certain  property  to  B,  and  B  does  not 
agree  to  do  any  work  or  expend  any  money,  in  order  to  sell  such 
property  to  a  third  person,  the  fact  that  B  does  work  or  expends 
money  in  relianee'upon  such  option  does  not  amount  to  a  considera- 
tion.18 If  B  had  agreed  to  do  such  work  or  to  expend  such  money, 
the  same  work  or  expenditure  on  B's  part  would  have  been  a  con- 
sideration.18 If  A  makes  an  offer  to  B,  the  fact  that  B  buys  prop- 
erty to  enable  him  to  perform  such  contract  is  not  a  consideration 
for  A's  promise  not  to  revoke  such  offer.17 

The  cases  given  can  be  explained  on  the  theory  that  there  was 
really  no  contract  between  the  parties.  Similar  states  of  fact  can 
be  explained  on  the  theory  of  a  lack  of  mutuality.1*  Thus  where  A 
promised  B  to  leave  him  all  his  property  if  B  would  remain  near 
him  so  as  to  assist  him  if  needed,  B  did  not  promise,  but  did  so 


•  Feigenspan  v.  Nizolek,  71  N.  J.  Eq. 
382,  65  Atl.  703. 

10  Argus  v.  Ware,  156  Ta.  583,  136  N. 
W.  774. 

It  Atlanta  Buggy  Co.  v.  Hess  Spring 
&  Axle  Co.,-  124  Ga.  338,  52  S.  F.  613; 
Rehm-Zeiher  Co.  v.  F.  G.  Walker  Co., 
156  Ky.  6,  49  L.  R.  A.  (NJS.)  694,  160 
S.  W.  777.     See  $  123. 

Contra,  Cooper  v.  Lansing  Wheel  Co., 
94  Mich.  272,  34  Am.  St.  Rep.  341,  54 
N.  W.  39. 

t2Sucrerie   Central   Coloso  de   Porto 


Rico  v.  Fajardo,  248  Fed.  432;  Axe  v. 
Tol'bert,  179  Mich.  556,  146  N.  W.  418. 

t3Sucrerie  Central  Coloso  de  Porto 
Rico  v.  Fajardo,  248  Fed.  432. 

t4Bosshardt  &  Wilson  Co.  v.  Cres- 
cent Oil  Co.,  m  Pa.  St.  109,  32  Atl. 
1120. 

tSAxe  v.  Tolbert,  179  Mich.  556,  146 
N.  W.  418. 

t«  See  §  123. 

t7  Brown  Bros.  Lumber  Co.  ▼.  Pres- 
ton Mill  Co.,  83  Wash.  648,  145  Pac. 
964. 

t»  See  §§  565  et  seq.     "  » 
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remain,  A's  promise  was  held  unenforceable  against  A's  estate,  as 
wanting  in  mutuality.11  There  is  no  inconsistency  between  these 
two  theories.  In  most  cases  where  mutuality  is  wanting,  there  is 
no  offer  and  acceptance,  and  consequently  no  consideration  for 
either  promise.  If  a  gratuitous  promise  is  made,  the  subsequent 
act  of  the  promisee  in  conferring  a  favor  upon  the  promisor  volun- 
tarily and  gratuitously  can  not  be  invoked  as  a  consideration  for 
such  promise.  Thus  where  A  promised  B,  without  consideration,  to 
extend  the  time  of  payment  of  a  debt,  B's  subsequent  act  of  pay- 
ing interest  voluntarily  a  few  days  before  it  was  due  is  no  con- 
sideration for  A's  promise.20  If  the  contract  for  extension  of  time 
calls  for  payment  of  part  of  the  debt  when  due,  no  consideration 
exists,  though  payment  is  in  fact  made  to  the  bank  holding  the 
note  for  collection  and  credit  given  on  such  note  a  day  before  it 
is  due.21 

A  consideration  may  be  agreed  upon  as  well  impliedly  as  ex- 
pressly.22 Thus  if  an  agreement  for  forbearance  for  a  reasonable 
time  can  be  inferred  from  the  conduct  of  the  parties,  forbearance 
is  as  much  a  consideration  as  if  it  had  been  expressly  stipulated 
for.23  A  guaranty  to  pay  the  note  of  another  a  certain  time  after 
maturity,  with  actual  forbearance  for  that  time,  may  justify  a 
finding  of  an  agreement  to  delay  for  such  time.24  A  promise  by  a 
materialman  to  waive  his  lien  is  supported  by  a  consideration 
where  in  reliance  thereon  the  owner  pays  the  contractor,  instead  of 
withholding  payment  pending  contractor's  liens.28 

§  523.  Consideration  distinguished  from  condition  of  gift.    In 

determining  whether  consideration  exists  or  not,  the  necessary 
conditions  which  are  involved  in  the  acceptance  of  a  gratuitous 
promise  must  be  distinguished  from  the  acts,  forbearances  or  prom- 
ises on  the  part  of  the  promisee,  which  amount  to  a  consideration. 
If  A  promises  to  make  a  gratuitous  present  to  B,  such  present  can 
not  be  made  unless  B  accepts  it.  B's  acceptance  is  one  of  the  ele- 
ments of  the  gift,  and  his  promise  to  accept  is  therefore  a  state- 
it  Rose  v.  Oliver,  32  Or.  447,  52  Pac.  »  See  §§549  et  seq. 
176.  2«  Breed  v.  Hillhouse,  7  Conn.  523; 
M  English  v.  Landon,  181  IH.  614,  54  Boyd  v.  Freize,  71  Mass.  (5  Gray)  553; 
N.  E.  911.                                                         Reed  v.  Evans,  17  Ohio  128. 

*t  Sully  v.  Childress,  106  Tenn.  109,  »  Hughes  v.  Lansing,  34  Or.  118,  75 

82  Am.  St.  Rep.  875,  60  S.  W.  499.  Am.  St.  Rep.  574,  55  Pac.  95. 

MWadin   v.   Czuczka,    16   Ariz.   371, 
146  Pac.  491. 
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ment  in  full  of  a  necessary  condition  of  making  the  gift,  and  not 
a  consideration  which  will  make  the  promise  enforceable.1  Most 
of  the  authority  on  this  question  is  found  in  cases  in  which  A  offers 
to  permit  B  to  live  on  a  certain  piece  of  land  without  paying  rent. 
Change  of  residence  may  be  a  valuable  consideration  if  so  intended 
by  the  parties.2  If,  however,  A's  promise  to  permit  B  to  occupy 
a  certain  tract  of  land  without  paying  rent  is  gratuitous,  and  if 
B's  act  in  moving  upon  such  land  is  intended  merely  as  the  only 
condition  upon  which  B  can  in  fact  enjoy  such  land,  B's  act  in 
moving  upon  such  land  is  not  a  consideration  for  A's  promise.1 
If  A  offers  to  B  a  home  with  A  and  support,  as  a  matter  of  charity, 
B's  act  in  removing  to  A's  home  so  as  to  obtain  such  support  is 
not  a  consideration  for  A's  promise.4  A's  promise  to  convey  or 
devise  a  farm  to  B  in  consideration  of  B's  leaving  his  own  home 
and  coming  to  A's  farm  to  live,  and  upon  condition  that  B  would 
make  a  success  of  managing  such  farm,  and  on  further  condition 
that  no  cause,  then  unknown  or  unforeseen,  would  prevent,  was 
held  not  to  be  supported  by  sufficient  consideration.1 

§  524.  Act  in  reliance  on  promise  as  consideration.  While,  as 
a  general  rule,  the  consideration  must  be  that  which  is  stipulated 
for  by  the  terms  of  the  contract,  and  while  the  voluntary  perform- 
ance, by  the  promisee,  of  an  act,  which  is  not  agreed  upon  by  the 
parties  in  the  contract  as  the  conventional  inducement,  is  not  the 
consideration  for  the  promise,  even  though  such  act  is  performed 
in  reliance  upon  the  promise,1  there  is  one  exception  to  this 'general 
rule  in  equity.  If  a  gratuitous  promise  to  convey  land  has  been 
made,  and  if  the  promisee  has  taken  possession  of  such  realty  under 


IKirksey  v.  Kirksey,  8  Ala.  131; 
Dunshee  v.  Dunshee,  255  111.  296,  99 
N.  E.  593;  Brevator  v.  Creech,  186  Mo. 
558,  85  S.  W.  527. 

2  See  §567. 

3  Kirksey  v.  Kirksey,  8  Ala.  131; 
Brevator  v.  Creech,  186  Mo.  558,  85  S. 
W.  527. 

4  Brevator  v.  Creech,  186  Mo.  558,  85 
S.  W.  527. 

The  facts  that  A  has  lent  money  to 
B  which  has  not  been  repaid  and  that 
A  induces  her  husband  X  to  leave  his 
present  place  of  residence  and  to  re- 
turn to  the  home  of  B  his  mother  to 


live,  and  that  A  sells  her  own  home 
and  moves  to  B's  home  to  live  in  reli- 
ance upon  B's  promises,  are  said  not  to 
be  consideration  for  B's  promise  to  pay 
to  A  a  certain  sum  of  money  after  A 
should  come  with  her  husband  X  to 
live  at  B's  home  and  to  devise  certain 
realty  to  B."  Brevator  v.  Creech,  186 
Mo.  568,  85  S.  W.  527. 

1  Dunshee  v.  Dunshee,  255  III.  296, 
99  N.  E.  593.  (The  vagueness  and  un- 
certainty of  A's  covenant  seem  to  have 
influenced  the  decision  as  much  as  the 
lack  of  consideration.) 

ISee  §522. 
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such  promise,  and  if,  in  reliance  thereon,  he  has  made  sufficient 
valuable  improvement  to  render  it  inequitable  to  permit  the  prom- 
isor to  oust  him  from  such  realty,  equity  will,  in  most  jurisdictions, 
grant  specific  performance  of  such  promise.2  In  some  cases  the 
promisor  may  stipulate  that  the  promisee  shall  make  such  improve- 
ments,3 or  furnish  materials  therefor,4  or  that  he  will  refrain  from 
removing  to  another  locality.1  In  such  cases,  a  technical  considera- 
tion exists,  but  this  is  not  necessary.  Equity  will  prevent  the 
promisor  from  taking  an  unfair  advantage  of  the  promisee, 
although  no  technical  consideration  exists. 

The  improvements  must  be  made  upon  the  property  which  is 
the  subject  of  the  oral  gift.  Expenditures  of  other  kinds,  though 
in  reliance  on  the  oral  gift,  will  not  render  it  enforceable.8  The 
fact  that  the  promisee  sold  other  realty  and  removed  to  the  realty 
which  was  the  subject  of  the  parol  gift  does  not  render  the  con- 
tract enforceable.7 

Change  of  possession  alone  is  not  sufficient  to  render  the  oral 
gift  enforceable.1 

On  the  other  hand,  change  of  possession  under  the  oral  promise 
seems  to  be  necessary,  and  if  the  promisee  was  already  in  posses- 
sion, before  the  oral  gift,  the  fact  that  he  made  valuable  improve- 
ments after  such  oral  gift  was  made,  and  in  reliance  thereon,  does 
not  render  the  oral  gift  enforceable.* 


2  England.  Dillwyn  v.  Llewellyn,  31 
L.  J.  Oh.  (N.S.)  658. 

Illinois.  Harlan  v.  Harlan,  273  111. 
155,  112  N.  E.  452. 

Iowa.  Bevington  v.  Bevington,  133 
la.  351,  9  L.  R.  A.  (N.S.)  508,  110  N. 
W.  840;  Pranger  v.  Pranger,  —  la.  — , 
164  N.  W.  607. 

Michigan.  Welch  v.  Whelpley,  62 
Mich.  15,  4  Am.  St.  Rep.  810,  28  N.  W. 
744. 

Minnesota.  Hayes  v.  Hayes,  126 
Minn.  389,  148  N.  W.  125;  Trebesch  v. 
Trebesch,  130  Minn.  368,  153  N.  W. 
754. 

New  York.  Messiah  Home  v.  Rogers, 
212  N.  Y.  315,  106  N.  E.  59. 

Oregon.  Dwight  v.  Giebisch,  77  Or. 
254,  150  Pac.  749. 

Washington.  Raymond  v.  Hattrick, 
—  Wash.  — ,  177  Pac.  640. 


West  Virginia.  Crim  v.  England,  46 
W.  Va.  480,  76  Am.  St.  Rep.  826,  33 
S.  E.  310. 

3Neale  v.  Neale,  70  U.  S.  (9  Wall.) 
1,  19  L.  ed.  590. 

4  Gove  v.  Gove,  88  Vt.  115,  92  Atl.  10. 

•  White  v.  Poole,  74  N.  H.  71,  65  Atl. 
255. 

5  Swan  Oil  Co.  v.  Linder,  123  Ga.  550, 
51  S.  E.  622. 

7  Chapel  v.  Chapel,  132  Minn.  86,  155 
N.  W.  1054.  (The  court  discusses  the 
effect  of  the  statute  of  frauds  in  this 
connection  rather  than  the  lack  of  con- 
sideration.) 

•  Price  v.  Lloyd,  31  Utah  86,  8  L.  R. 
A.  (N.S.)  870,  86  Pac.  767. 

t  Christensen  v.  Christensen,  265  111. 
170,  106  N.  E.  627. 

See  also  Inman  v.  Tucker,  138  Tenn. 
512,  198  S.  W.  247. 
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Whether  equity  does  not  regard  this  transaction  as  a  contract 
at  all,  but  as  a  case  in  which  the  promisor  will  perpetrate  a  prac- 
tical fraud  upon  the  promisee  if  equity  refuses  relief  to  the  prom- 
isee; or  whether  equity  regards  this  transaction  as  a  contract,  and 
thus  either  denies  the  legal  doctrine  of  consideration  in  this  par- 
ticular case,  or  else  makes  "consideration"  mean  something  in 
equity  that  it  does  not  mean  at  law,  is  a  question  upon  which  there 
has  been  some  difference  of  opinion.  From  the  nature  of  the  case, 
this  difference  is  manifest  chiefly  in  obiter.  In  some  jurisdictions 
equity  seems  to  admit  that  this  transaction  is  not  a  contract  and 
that  it  is  giving  relief  outside  of  the  ordinary  principles  of  contract 
law.10  In  other  jurisdictions  equity  seems  to  regard  such  a  trans- 
action as  a  contract  supported  "by  a  consideration  that  is  sufficient 


10  "The  principle  applied  in  such 
cases  is,  that  where  one  party  by  his 
contract,  or  his  conduct  outside  of  con- 
tract, which  was  well  calculated  to 
mislead  another  relying  thereon,  does 
mislead  him  to  his  harm,  and  thereby 
obtains  an  unjust  and  unconscientious 
advantage  over  the  Latter,  he  will  not 
be  allowed  to  reap  the  benefit  of  his 
wrongdoing.  The  cause  of  action  in 
such  cases  is  not  the  refusal  to  per- 
form a  contract,  or  keep  a  promise  or 
engagement  upon  which  another  relied, 
but  it  is  the  consequent  unjust  inflic- 
tion of  loss  or  injury  upon  one  party, 
and  the  consequent  benefit  and  advan- 
tage resulting  to  the  other,  from  the 
violation  or  breach  of  a  faith  and  con- 
fidence which,  under  the  circumstances, 
a  court  of  equity  deems  to  have  been 
rightly  reposed  in  him."  Wainwright 
v.  Talcott,  60  Conn.  43,  22  Atl.  484. 

"When  a  gift  has  led  to  the  expendi- 
ture of  money  or  labor  on  the  land 
given,  in  making  permanent  improve- 
ments of  considerable  extent,  the  gift 
becomes  irrevocable  in  equity,  as  it 
would  operate  a  fraud  on  the  donee  to 
allow  the  donor  to  avoid  the  perform- 
ance of  his  undertaking."  Hardesty  v. 
Richardson,  44  Md.  617.  (Quoted  in 
Whitaker  v.  McDaniel,  113  Md.  388,  78 
Atl.  1.) 


"A  voluntary  agreement  will  not  be 
completed  or  assisted  by  a  court  of 
equity;  in  cases  of  mere  gift,  if  any- 
thing be  wanting  to  complete  the  title 
of  the  donee,  a  court  of  equity  will  not 
assist  him  in  obtaining  it,  for  a  mere 
donee  can  have  no  right  to  claim  more 
than  he  has  received.  But  the  subse- 
quent acts  of  the  donor  may  give  the 
ddnee  that  right  or  ground  of  claim 
which  he  did  not  acquire  from  the 
original  gift.  Thus,  if  A  gives  a  house 
to  B,  but  makes  no  formal  conveyance, 
and  the  house  is  afterwards  on  the 
marriage  of  B  included,  with  the 
knowledge  of  A,  in  the  marriage  settle- 
ment of  B,  A  would  be  bound  to  com- 
plete the  title  of  the  parties  claiming 
under  that  settlement;  so  if  A  puts  B 
in  possession  of  a  piece  of  land,  and 
tells  him,  'I  give  it  to  you  that  you 
may  build  a  house  on  it,'  and  B,  on  the 
strength  of  that  promise,  with  the 
knowledge  of  A,  expends  a  large  sum 
of  money  in  building  a  house  accord- 
ingly, I  can  not  doubt  that  the  donee 
acquires  a  right  from  the  subsequent 
transaction  to  call  on  the  donor  to  per- 
form that  contract  which  arises  there- 
from, and  to  complete  the  imperfect 
donation  which  was  made."  Dillwyn 
v.  Llewellyn,  31  L.  J.  Ch.  (N.S.)  658. 
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in  equity  but  not  at  law.11  The  former  explanation  is  probably  the 
better  one.  If  we  adopt  the  latter  explanation,  we  must  admit  that 
" contract' '  and  "consideration"  mean  one  thing  at  law,  and,  in 
this  particular  case,  they  mean  another  thing  in  equity. 

A  case  at  law  which  goes  much  farther  than  the  foregoing  cases 
in  equity  is  one  in  which  A  gave  to  his  relative,  B,  A's  note  so  that 
B  need  not  work  any  more,  if  she  did  not  wish  to  do  so.  It  was 
not  stipulated  that  B  should  resign  her  position,  but  B  did  so  after 
the  delivery  of  the  note.  The  court  held  that  if  no  consideration 
really  existed,  there  were  at  least  principles  of  equitable  estoppel 
which  made  the  note  enforceable.12  If  these  cases  are  to  be  ex- 
plained on  the  theory  of  estoppel,  it  is  necessary  to  formulate  a 
new  concept  of  estoppel.  In  its  normal  use  estoppel  is  based  on  a 
misrepresentation  of  fact.  In  this  use  it  is  based  on  a  broken 
gratuitous  promise.  If  such  promise  can  be  enforced  on  the  theory 
of  estoppel,  the  necessity  of  consideration  disappears  as  soon  as 
action  in  reliance  on  the  promise  has  been  taken.  Whether  we 
call  such  performance  "consideration,"  or  whether  we  say  that  it 
gives  rise  to  an  "estoppel,"  the  result  is  the  same,  and  that  is,  that 
gratuitous  promises  have  become  enforceable. 

§525.  Consideration  supporting  several  promises.  While  a 
consideration  is  a  necessary  element  of  every  contract,  it  is  not 
necessary  that  each  separate  promise  or  covenant  should  have  a 
distinct  consideration.  If  there  is  but  one  consideration  offered  in 
return  for  several  promises,  and  it  is  accepted  for  them  together, 
it  will  support  them.1    This  principle  is  often  invoked  in  questions 


11  "It  is  further  insisted,  that  an 
executory  promise,  not  founded  upon 
any  valuable  consideration,  is  a  mere 
nude  pact,  furnishing  no  grounds  for 
an  action  at  law,  and  that  performance 
of  such  a  promise  will  not  be  enforced 
in  equity.  This  is  true  so  long  as  the 
promise  has  no  consideration.  Any- 
thing that  may  be  detrimental  to  the 
promissee  or  beneficial  to  the  prom  is - 
sor  in  legal  estimation  will  constitute 
a  good  consideration  for  a  promise. 
Expenditures  made  upon  permanent 
improvements  upon  land  with  the 
knowledge  of  the  owner,  induced  by 
his  promise,  made  to  the  party  making 
the  expenditure,  to  give  the  land  to 


such  party,  constitute  in  equity  a  con- 
sideration for  the  promise."  Freeman 
v.  Freeman,  43  N.  Y.  34. 

HRicketts  v.  Scothorn,  57  Neb.  51, 
73  Am.  St.  Rep.  491,  42  L.  R.  A.  794,  77 
N.  W.  365. 

1  United  States.  S.  Jar  vis  Adams 
Co.  v.  Knapp,  121  Fed.  34. 

Arkansas.  Johnson  v.  Wilkerson,  96 
Ark.  320,  131  S.  W.  690. 

Colorado.  Irwin  v.  Locke,  20  Colo. 
148,  36  Pac.  898. 

Illinois.  Marske  v.  Willard,  169  HI. 
276,  48  N.  E.  290  [affirming,  68  111. 
App.  83] ;  Hills  v.  Hopp,  —  111.  — ,  122 
N.  E.  510. 

Indiana.     Souffrain  v.  McDonald,  27 
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of  mutuality  of  obligation.2  If  A  gives  value  for  two  or  more 
promises  from  B,  B  can  not  claim  that  one  of  such  promises  was 
not  supported  by  consideration,  though  the  parties  have  not  ap- 
portioned the  consideration  to  the  separate  promises.8  If  A  enters 
into  a  contract  with  B  by  the  terms  of  which  B  agrees  to  repay  to 
A  the  consideration  which  A  has  paid  to  B  under  such  contract  if 
A  thereafter  enters  into  another  specified  contract,  such  promise 
on  the  part  of  B  is  enforceable.4    A  purchase  of  railroad  bonds  is 


Ind.  269;  Eisel  v.  Hayes,  141  Ind.  41, 

40  N.  E.  119;  Koh-i-moor  Laundry  Co. 
v.  Lockwood,  141  Ind.  140,  40  N.  E.  677. 

Iowa.  3oyd  v.  Watson,  101  la.  214, 
70  N.  W.  120. 

Kansas.  Carlisle  v.  Farmers'  Eleva- 
tor &  Business  Association,  —  Kan.  — , 
180  Pac.  280. 

Kentucky.  Queen  City  Coal  Co.  v. 
Ry.  (Ky.),  44  S.  W.  103;  Montanus  v. 
Buschmeyer,  158  Ky.  53,  164  S.  W.  802. 

Maryland.  Maughlin  v.  Perry,  35 
Md.  352. 

Minnesota!  Kronschnabel-Smith  Co. 
v.  Kronschnabel,  87  Minn.  230,  91  N. 
W.  892. 

Missouri.  Drummond  Realty  &  In- 
vestment Co.  v.  W.  H.  Thompson  Trust 
Co.  (Mo.),  178  S.  W.  479. 

Montana.  Rose  v.  Northern  Pacific 
Ry.  Co.,  35  Mont.  70,  119  Am.  St.  Rep. 
836,  88  Pac.  767. 

Nebraska.  Lyman  v.  Lincoln,  38 
Neb.  794,  57  N.  W.  531;  Doll  v.  Crume, 

41  Neb.  655,  59  N.  W.  806;  Boughn  v. 
Smith,  58  Neb.  590,  79  N.  W.  160. 

New  Jersey.  Wallace  v.  Leber,  65 
N.  J.  L.  195,  47  Atl.  430;  Flack  v.  Con- 
diet,  66  N.  J.  L.  351,  49  Atl.  508. 

North  Carolina.  Kramer  v.  Old,  119 
N.  Car.  1,  56  Am.  St.  Rep.  650,  34  L.  R. 
A.  389,  25  S.  E.  813. 

Ohio.  Wetzell  v.  Richcreek,  53  O.  S. 
62,  40  N.  E.  1004;  King  v.  King,  63  O. 
S.  363,  81  Am.  St.  Rep.  635,  52  L.  R.  A. 
157,  59  N.  E.  111. 

Oregon.  House  v.  Jackson,  24  Or.  89, 
32  Pac.  1027. 


Texas.  Missouri,  etc.,  Ry.  v.  Carter, 
95  Tex.  461,  68  S.  W.  159. 

Washington.  Frank  v.  Jenkins,  11 
Wash.  611,  40  Pac.  220. 

2  See  §566. 

3  United  States.  Franklin  Telegraph 
Co.  v.  Harrison,  145  U.  S.  459,  36  L. 
ed.  776;  Mississippi  River  Logging  Co. 
v.  Robaon,  69  Fed.  773,  16  C.  C.  A.  400. 

Arkansas.  St.  Louis  Southwestern 
Ry.  Co.  v.  Haynie,  120  Ark.  26,  179 
S.  W.  170. 

Colorado.  Gibbs  v.  Wallace,  58  Colo. 
364,  147  Pac.  686. 

Illinois.  Bates  Machine  Co.  v.  Bates, 
192  111.  138,  61  N.  E.  518. 

Kansas.  Carlisle  v.  Farmers'  Eleva- 
tor &  Business  Association,  —  Kan.  — , 
180  Pac.  280;  Bank  v.  Rowlinson,  2 
Kan.  App.  82,  43  Pac.  304. 

Kentucky.  Fairbanks  v.  Tafel,  159 
Ky.  602,  167  S.  W.  887. 

Maryland.  Ziehm  v.  Frank  Steil 
Brewing  Co.,  131  Md.  582,  102  Atl.  1005. 

Michigan.  Sax  v.  Ry.,  125  Mich. 
252,  84  Am.  St.  Rep.  572,  84  N.  W.  314. 

Montana.  Rose  v.  Northern  Pacific 
Ry.  Co.,  35  Mont.  70,  119  Am.  St.  Rep. 
836,  88  Pac.  767. 

Oregon.  House  v.  Jackson,  24  Or. 
89,  32  Pac.  1027. 

Pennsylvania.  Philadelphia  Ball  Club 
v.  Lajoie,  202  Pa.  St.  210,  90  Am.  St. 
Rep.  627,  58  L.  R.  A.  227,  51  Atl.  973. 

West  Virginia.  Rhoades  v.  R.  R.,  49 
W.  Va.  494,  87  Am.  St.  Rep.  826,  55  L. 
R.  A.  170,  39  S.  E.  209. 

4  Turner  v.  Frazier,  157  Ky.  388,  163 
S.  W.  245. 
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a  consideration  for  a  promise  of  such  railroad  to  ship  by  a  certain 
connecting  road.5  The  purchase  price  is  not  only  consideration  for 
a  sale,  but  also,  if  so  agreed  upon,  for  a  warranty,8  or  for  a  prom- 
ise not  to  compete  in  business,7  or  for  a  promise  to  secure  certain 
additional  business  to  the  purchaser,8  or  for  a  promise  to  repur- 
chase,8 or  for  a  promise  not  to  sell  the  articles  purchased  without 
giving  the  original  seller  an  opportunity  to  buy,10  or  for  a  promise 
to  reconvey,11  or  to  renew  the  contract,12  or  to  sell  an  additional 
tract  of  land  at  a  stipulated  price,13  or  to  repay  such  amount  of 
duty  in  excess  of  a  given  amount  as  should  be  collected  by  the 
United  States,14  or  for  a  promise  by  the  vendee  to  pay  to  the 
vendor  the  profits  realized  in  case  of  a  subsequent  sale,18  or  to 
accept  payment  in  notes  of  a  third  person  and  to  indemnify  the 
purchaser  against  liability  on  his  indorsement  of  such  notes.18    A 


5  Bald  Eagle,  etc.,  Ry.  Co.  v.  Ry.  Co., 
171  Pa.  St.  284,  50  Am.  St.  Rep.  S07,  29 
L.  R.  A.  423,  33  Atl.  239. 

6  Standard  Underground  Cable  Co.  v. 
Electric  Co.,  76  Fed.  422,  22  C.  C.  A. 
258;  McGaughey  v.  Richardson,  148 
Mass.  608,  20  N.  E.  202. 

7  United  States.  Fleischnvan  v. 
Rahmstorf,  226  Fed.  443,  141  C.  C.  A. 
273. 

Alabama.  McCurry  v.  Gibson,  108 
Ala.  451,  54  Am.  St.  Rep.  177,  18  So. 
806;  Harris  v.  Theus,  149  Ala.  133,  123 
Am.  St.  Rep.  17,  10  L.  R.  A.  (N.S.) 
204,  43  So.  131. 

Michigan.  Up  River  Ice  Co.  v.  Den- 
ier, 114  Mich.  296,  68  Am.  St  Rep.  480, 
72  N.  W.  157;  Weickgenant  v.  Eccles, 
173  Mich.  695,  140  N.  W.  513;  Weiss  v. 
Stein,  187  Mich.  369,  153  N.  W.  810. 

New  Mexico.  Locke  v.  Murdoch,  20 
N.  M.  522,  151  Pac.  298. 

Wisconsin.  My  Laundry  Co.  v. 
Schmeling,  129  Wis.  597,  109  N.  W. 
540;  Kradwell  v.  Thiesen,  131  Wis.  97, 
111  N.  W.  233.  (The  purchase  by  A  of 
property  from  B  is  a  consideration  for 
C's  promise  not  to  compete  with  A.) 
Ryan  v.  Hamilton,  205  111.  191,  68  N.  E. 
781  [reversing  Hamilton  v.  Ryan,  103 
111.  App.  212]. 


The  sale  of  a  business  is  considera- 
tion for  a  promise  by  the  buyer  to  load 
wheat  for  the  seller,  on  request,  at  a 
certain  specified  price.  Carlisle  v. 
Farmers'  Elevator  &  Business  Associa- 
tion, .—  Kan.  — ,  180  Pac.  280. 

•  Wilkes  v.  Stacy,  113  Ark.  556,  169 
S.  W.  796. 

*  Hills  v.  Hopp,  —  111.  — ,  122  N.  E. 
510;  Merchant  v.  O'Rourke,  111  la.  351, 
a2  N.  W.  759;  First  Nat.  Bank  v.  Cor- 
poration Securities  Co.,  128  Minn.  341, 
150  N.  W.  1084;  Fourth  Nat.  Bank  v. 
Stahlman,  132  Tenn.  367,  L.  R.  A.  1916- 
A,  568,  178  S.  W.  942;  Peterson  v. 
Chase,  115  Wis.  239,  91  N.  W.  687. 

lOCothran  v.  Witiham,  123  Ga.  190, 
51  S.  E.  285. 

11  Rohling  v.  Thole,  256  111.  425,  100 
N.  E.  138. 

12Smitherman  Cotton  Mills  v.  Mfg. 
Co.,  125  N.  Car.  329,  34  S.  E.  446. 

13  Myers  v.  Metzger,  61  N.  J.  Eq.  522, 
48  Atl.  1113. 

14  Wallace  v.  Leber,  66  N.  J.  L.  195, 
47  Atl.  430. 

II  Bourne  v.  Sherrill,  143  N.  Car.  381, 
55  S.  E.  799. 

1«  Patrick  v.  Barker,  78  Neb.  823,  112 
N.  W.  358. 
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sale  of  land  is  a  consideration  for  covenants  to  pay  therefor  and 
not  to  engage  in  a  certain  business.11  A's  acceptance  of  a  deed 
from  C  passing  title  and  A's  payment  of  the  purchase  price  there- 
for, and  B's  receipt  of  commissions  for  effecting  such  sale,  form 
a  consideration  for  B's  promise  to  repay  to  A  the  purchase  price  if 
B  was  unable  to  sell  the  property  for  A  at  such  price  in  a  certain 
time.11  A  contract  whereby  a  city  agrees  to  approve  a  certain  plat 
and  to  certify  it  and  to  grade  certain  streets,  in  consideration  of 
which  the  property  owner  agreed  to  pay  a  certain  sum  of  money, 
is  valid,  although  the  city  was  legally  bound  to  approve  such  plat 
and  to  certify  it.19  Under  a  contract  by  which  a  town  agrees  to 
pay  a  water  company  for  a  supply  of  water,  and  the  water  com- 
pany agrees  to  furnish  water,  to  sell  its  water-works  to  the  town 
on  demand  and  to  permit  an  inspection  of  its  books,  the  covenant 
for  inspection  of  books  is  supported  by  a  valuable  consideration, 
although  no  corresponding  right  was  conferred  upon  the  water 
company.20  A  promise  by  a  water  company  to  furnish  surplus 
water  at  a  certain  price  is  a  lease,  which  by  implication  contains  a 
covenant  for  quiet  enjoyment,  and  thus  precludes  the  promisor 
from  doing  any  act  to  interfere  with  the  use  of  the  surplus  water 
by  the  adversary  party.  Such  covenant  of  quiet  enjoyment  is 
accordingly  a  sufficient  consideration,  although  the  promisor  is  not 
bound  to  keep  his  canal  in  repair  or  incur  any  expense;  and  such 
promisor  is  not  bound  to  do  anything  to  secure  such  surplus 
water.21  A  promise  to  furnish  board  to  non-union  men  at  a  certain 
price  is  a  sufficient  consideration  for  a  promise  by  their  employer 
to  furnish  a  certain  number  of  boarders  for  a  certain  time  and  to 
pay  a  certain  price  therefor.22  A  contract  entered  into  as  part  of 
the  original  contract  of  employment,  that  the  employer  might,  if 
he  chose,  deduct  from  the  wages  of  employe  the  amount  due  from 
him  to  third  persons  for  board  and  lodging,  and  pay  to  the  creditor 
of  the  employe,  is  supported  by  sufficient  consideration.21 

A  guaranty  which  is  made  as  a  part  of  the  original  transaction 
needs  no  separate  consideration,  but  is  supported  by  the  COnsidera- 
tt  Harris  v.  Theus,  149  Ala.  133,  123      firmed,  Boonton  v.  United  Water  Sup- 
Am.  St.  Rep.   17,   10  L.   R.   A.    (N.S.)       ply  Co.,  84  N.  J.  Eq.  197,  93  Atl.  1086]. 
204,  43  So.  131.  II  Jordan  v.  Indianapolis  Water  Co., 

ItHerkenrath    v.    Ragley,   59   Wash.       159  Ind.  337,  64  N.  E.  680. 
52,  109  Pac.  279.  UMarr  v.  Burlington,  C.  R.  &  N.  Ry. 

NTuttle  Bros.  v.  Cedar  Rapids,  176      Co.,  121  Ta.  117,  96  N.  W.  716. 
Fed.  86,  99  C.  C.  A.  606.  » Steltzer  v.   Chicago,  Milwaukee  & 

20  Boonton   v.   United  Water  Supply      St.  Paul  Ry.  Co.,  156  la.  1,  134  N.  W. 
Co.,  83  N.  J.  Eq.  536,  91  .Atl.  814  [af-       573. 
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tion  which  supports  such  original  transaction.21  If  the  original 
transaction  was  entered  into  in  reliance  upon  the  promise  of  the 
debtor  to  furnish  security,  the  consideration  for  such  original 
transaction  will  support  a  subsequent  guaranty.28  A  purchase  of 
a  wife's  realty  is  a  consideration  for  a  contemporaneous  promise  by 
the  husband.21  If  A,  who  holds  a  mortgage  upon  B's  realty,  prom- 
ises B  that  in  consideration  of  B's  selling  a  part  of  such  realty  to 
X  for  certain  shares  of  stock,  A  would  accept  payment  of  his  mort- 
gage debt  in  such  shares  of  stock,  B's  sale  of  such  realty  to  X  is 
an  acceptance  of  A's  promise,  and  it  is  sufficient  consideration 
therefor.27 

A  loan  is  consideration  for  a  mortgage  given  to  secure  it  and  for 
a  contract  entered  into  at  the  same  time  and  as  part  of  the  same 
transaction ; n  or  for  a  promise  by  the  debtor  to  assume  a  debt  due 
to  the  creditor  from  a  third  person.29  In  a  contract  whereby  A 
agrees  to  sell  goods  for  B  to  customers  living  in  a  county  outside 
a  city,  and  B  agrees  to  pay  A  commissions  on  all  sales  to  persons 
living  in  the  city,  whether  A  has  helped  make  such  sales  or  not, 
and  on  all  sales  in  the  county  outside  the  city,  made  by  A,  Brs 
promises  are  both  supported  by  consideration.30  A  transfer  of  the 
good  will  of  a  business  and  a  promise  not  to  compete  therein  and 
to  send  to  the  vendee  all  communications  concerning  the  business 
constitute  a  consideration  for  a  promise  to  pay  a  certain  sum  for 
the  business  and  a  certain  further  sum  monthly  thereafter.31    Ren- 


24  United  States.  Bowen  v.  Bank,  87 
Fed.  430;  Dunlap  v.  Hopkins,  95  Fed. 
231,  37  C.  C.  A.  52. 

Alabama.  McDonald  v.  Wood,  118 
Ala.  589,  24  So.  86. 

California.  Lompoc  Valley  Bank  v. 
Stephenson,  156  Cal.  350,  104  Pac.  449. 

Illinois.  Dillman  v.  Nadelhoffer,  160 
111.  121,  43  N.  E.  378. 

Kansas.  Winans  v.  Mfg.  Co.,  48  Kan. 
777,  30  Pac.  163. 

Kentucky.  Allen  v.  Pryor,  10  Ky. 
(3  A.  K.  Mar.)  305. 

Maine.  International  Harvester  Co. 
v.  Fleming,  109  Me.  104,  82  Atl.  843. 

Maryland.  Union  Trust  Co.  v. 
Knabe,  122  Md.  584,  89  Atl.  1106. 

Minnesota.  Bowen  v.  Thwing,  56 
Minn.  177,  57  N.  W.  468. 

Nebraska.  Lindsey  v.  Heaton,  27  Neb. 
«62,  43  N.  W.  420. 


North    Carolina.     Partin    v.   Prince, 
159  N.  Car.  553,  75  S.  E.  1080. 

Utah.  Gogan  v.  Stevens,  4  Utah 
348,  9  Pac.  706. 

» Williams  v.  Perkins,  21  Ark.  18; 
J.  I.  Case  Threshing  Machine  Co.  v. 
Patterson,  137  Ky.  180,  125  S.  W.  287; 
Paul  v.  Stackhouse,  38  Pa.  St.  302. 
See  §§629  et  fieq. 

2«Beatty  v.  Coble,  142  Ind.  329,  41 
N.  E.   590. 

27  McKenzie  v.  Stewart,  196  Ala.  241, 
72  So.  109. 

» Phelps  v.  Lowell  Institution  for 
Savings,  198  Mass.  179,  83  N.  E.  989. 

» Schlatter  v.  Triebel,  284  HI.  412, 
120  N.  E.  289. 

»Boyd  v.  Watson,  101  la.  214,  70 
N.  W.  120. 

SI  Lee  v.  United  States  Graphite  Co., 
161  Mich.  157,  125  N.  W.  748. 
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ditibn  of  services  is  a  consideration  for  a  covenanat  to  pay  both  for 
such  services  and  for  services  already  rendered  for  which  the 
promisor  was  not  legally  liable.32  If  A  makes  a  promise  to  B  to 
the  effect  that  if  B  ships  certain  goods  over  A's  line,  and  pays  the 
regular  freight  charges  therefor,  A  will  furnish  free  storage  for 
such  goods,  B's  shipment  of  such  goods  and  payment  of  freight 
is  a  sufficient  consideration  to  support  A's  promise  to  furnish  free 
storage  charges ;  and  if  B  has  been  obliged  to  pay  storage  charges 
to  obtain  possession  of  such  goods,  B  may  recover  such  payment 
from  A.33  If  the  consideration  which  is  furnished  by  A  is  a  money 
consideration,  or  one  which  is  fixed  by  law  in  money,  and  one  of 
B's  covenants  is  to  repay  such  amount  of  money  or  to  perform 
some  act,  the  value  of  which  is  fixed  by  law  in  money  and  which  is 
of  the  same  value  as  the  consideration  furnished  by  A,  a  question 
arises,  as  to  whether  the  rule  that  the  consideration  must 
be  adequate  where  the  duty  on  each  side  is  to  pay  money  or 
to  perform  something,  the  value  of  which  is  fixed  by  law  in 
money,34  permits  the  consideration  furnished  by  A  to  support  the 
remaining  covenants  on  the  part  of  B.  If  A  is  indebted  to  B,  and 
A  subsequently  borrows  an  additional  amount  and  gives  his  note 
for  the  amount  thus  borrowed,  it  is  said  that  B's  promise,  entered 
into  as  a  part  of  such  transaction  not  to  enforce  such  prior  obliga- 
tion is  without  consideration.31  On  the  other  hand,  A's  act  in 
transferring  his  account  to  a  bank,  B,  is  consideration  for  B's 
promise  to  lend  a  certain  specified  sum  of  money  if  A  should  wish 
to  borrow  it  in  addition  to  B's  liability  to  repay  the  amount  of 
such  deposit.31  If  A  lends  money  to  B,  which  is  secured  by  a  mort- 
gage on  realty  which  is  possibly  insufficient  as  security  for  the 
debt,  such  loan  is  consideration  for  B's  covenants  to  pay  such  debt 
and  to  sell  A's  beer  exclusively  for  a  certain  period  of  time.37  A 
further  qualification  of  this  doctrine  must  be  noted  in  cases  where 
A  does  some  act  whereon  B -becomes  bound  in  law  to  do  certain 
things,  but  as  consideration  for  agreeing  to  do  what  he  is  thus 
bound  in  law  to  do,  he  exacts  a  further  promise  from  A.  In  such 
cases  B's  promise  is  no  consideration  for  A's  further  promise.    An 

MBlackwelT    v.    Kercheval,    27    Ida.  3S  Farabee-Treadwell  Co.  v.  Union  & 

537,  149  Pac.  1060.  Planters'  Bank  &  Trust  Co.,  135  Tenn. 

33  Atlantic  Pebble  Co.  v.  Lehigh  Val-  208,  L.  R.  A.  1916F,  501,  186  S.  W.  92. 
ley  Ry.,  89  N.  J.  L.  336,  98  Atl.  410.  ST  Feigenspan  v.  Nizolek,  71  N.  J.  Eq. 

34  See  §  643.  382,  65  Atl.  703. 

35  Cuthbertson     v.     First     National 
Bank,  158  la.  144,  138  N.  W.  1000. 
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illustration  of  this  principle  is  found  where  B?  a  common  carrier, 
requires  A,  a  shipper,  to  assent  to  a  limitation  of  B's  common-law 
liability  before  he  agrees  to  transport  B's  goods  at  regular  rates. 
In  such  cases  B's  agreement  to  relieve  A  from  his  common-law  lia- 
bility is  held  in  many  states  to  be  without  consideration.*  If, 
however,  B  makes  a  reduction  in  the  regular  rates  in  consideration 
of  two  or  more  covenants  limiting  his  liability,  such  reduction,  if 
authorized  by  law,  is  consideration  for  all  of  such  covenants,  and 
it  is  not  necessary  that  there  should  be  a  separate*  consideration 
for  each  separate  covenant.83 

If,  by  the  terms  of  the  contract,  the  consideration  which  A  fur- 
nishes is  apportioned  to  one  of  B's  covenants  exclusively,  and  the 
other  covenant  is  avowedly  gratuitous,  and  this  appears  to  be  the 
actual  intention  of  the  parties  from  the  entire  contract,  the  courts 
will  not  treat  a  consideration  as  supporting  such  gratuitous  cove- 
nants.40 If  a  contract  between  A  and  B,  whereby  B  agrees  to  do 
certain  specified  work  for  A  at  a  certain  specified  price,  and  A 
agrees  to  pay  therefor,  contains  a  further  provision  by  which  B 
promises  to  do  certain  other  work  for  A  at  a  certain  specified  price 
if  A  requests  him  so  to  do,  it  has  been  held  that  such  offer  is  to  be 
treated  as  an  independent  offer,  and  accordingly  that  it  is  not 
'  supported  by  B's  promise  to  pay  the  stipulated  price  for  the  re- 
maining work.41  If,  by  the  terms  of  an  oil  lease,,  the  lessee  is  to 
pay  a  certain  sum  for  the  right  to  occupy  such  land  during  a  cer- 
tain period  in  order  to  complete  a  well,  the  payment  of  such  sum 
can  not  be  regarded  as  a  consideration  for  the  remaining  covenants 
of  such  lease.42  The  courts,  however,  will,  ignore  specific  provisions 
of  a  contract  reciting  an  insufficient  consideration  for  a  covenant 
if  a  sufficient  consideration  appears  to  be  taken  as  a  whole.43  The 
promise  of  A,  who  is  a  promoter  of  a  corporation,  to  purchase  the 
stock  of  B,  a  subscriber,  is  supported  by  B's  promise  to  sell  it,  and 
the  contract  is  supported  by  sufficient  consideration,  although  the 
contract  provides  that  the  consideration  for  such  promise  is  that 
B  shall  pay  his  subscription.44 

»  See  §§740  et  seq.                                        42  Brown  v.  Wilson,  —  Okla.  — ,  L. 

» Rose  v.  Northern  Pacific  Ry.  Co.,  R.  A.  1917B,  1184,  160  Pac.  94. 

35  Mont.  70,  119  Am.  St.  Rep.  836,  88          43  Fourth    National    Bank   v.  Stahl- 

Pac.  767.  man,   132  Tenn.  367,  L.  R.   A.  1916A, 

40Lemler   v.  Bord,   80  Or.   224,   156  568,  178  S.  W.  942. 

Pac.  427,  1034.                                                      44  Fourth    National    Bank    v.  Stahl- 

41Lemler   v.   Bord,   80  Or.   224,   156  man,  132  Tenn.  367,  L.  R.  A.  1916A, 

Pac.  427,  1034.  568,  178  S.  W.  942. 
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It  has  been  said  that  if  A  makes  two  promises  to  B  and  that  B 
furnishes  a  consideration,  such  consideration  will  not  support  both 
promises  unless  it  is  shown  that  both  promises  were  considered  in 
fixing  the  amount  in  the  consideration.41  This  rule,  however,  has 
been  laid  down  where  the  consideration  and  one  of  such  promises 
appeared  in  a  written  contract  and  the  other  of  such  promises  was 
oral.48  Under  such  circumstances  the  result  is  probably  correct, 
since,  at  law,  under  the  parol  evidence  rule,47  such  oral  promise 
can  not  be  sh*own  to  be  a  part  of  the  original  transaction.  This 
principle  can  not  be  applied  generally,  where  all  the  covenants  are 
in  writing  or  where  they  are  all  oral.  As  is  shown  by  the  author- 
ities already  cited  in  this  section,  the  consideration  furnished  by 
the  one  party  is  presumed  to  support  all  the  covenants  of  the  ad- 
versary party  unless  it  is  expressly  apportioned  to  less  than  all. 

§526.  Consideration  and  motive.  While  consideration  is  the 
legal  motive  for  a  promise,  a  motive  for  a  promise  may  exist  and 
yet  not  amount  to  a  consideration.1     Thus  a  desire  to  protect  a 


WWooten  v.  S.  R.  Biggs  Drug  Co., 
169  N.  Car.  64,  85  S.  E.  140. 

MWooten  v.  S.  R.  Biggs  Drug  Co., 
169  N.  Car.  64,  85  S.  E.  140/ 

47  See  ch.  LXIX.   . 

1  Alabama.  Thompson  v.  Hudgins, 
116  Ala.  93,  22  So.  632. 

California.  Peek  v.  Peek,  77  Cal.  106, 
11  Am.  St.  Rep.  244,  1  L.  R.  A.  185,  19 
Pac.  227. 

Connecticut.  Cook  v.  Bradley,  7 
Conn.  57,  18  Am.  Dec.  79. 

Georgia.  Brosseau  v.  Jacobs'  Phar- 
macy Co.,  147  Ga.  185,  93  S.  E.  293. 

Illinois.  Vehon  v.  Vehon,  70  111.  App. 
40. 

Kentucky.  Holloway  v.  Rudy  (Ky.), 
€0  S.  W.  650  [sub  nomine,  Trimble  v. 
Hudy,  53  L.  R.  A.  353].  • 

Maine.  Warren  v.  Whitney,  24  Me. 
561,  41  Am.  Dec.  406. 

Maryland.  Duttera  v.  Babylon,  83 
Md.  536,  35  Atl.  64. 

Massachusetts.  Hale  v.  Rice,  124 
Mass.  292. 

Pennsylvania.  Martin's  Estate,  131 
Pa.  St.  638,  18  Atl.  987. 


Vermont.  Cobb  v.  Cowdery,  40  Vt. 
25,  94  Am.  Dec.  370;  Valentine  v.  Bell, 
66  Vt.  280,  29  Atl.  251.  "It  is,  however,  , 
not  to  be  doubted  that  there  is  a  clear 
distinction  sometimes  between  the  mo- 
tive that  may  induce  to  entering  into  a 
contract  and  the  consideration  of  the 
contract.  Nothing  is  consideration  that  w 
is  not  regarded  as  such  by  both  parties.  \ 
It  is  the  price  voluntarily  paid  for  a 
promissor's  undertaking.  An  expecta- 
tion of  results  often  leads  to  the  for- 
mation of  a  contract,  but  neither  the 
expectation  nor  the  result  is  'the  cause 
or  meritorious  occasion  requiring  a 
mutual  recompense  in  fact  or  in  law.' 
Surely  a  creditor  may  do  a  favor  to  his 
debtor,  or  may  enter  into  a  new  and 
independent  contract  with  him,  induced 
by  which  the  debtor  may  assent  to 
giving  a  note  for  the  previously  exist- 
ing indebtedness.  Without  the  favor 
or  the  new  contract  there  is  in  such  a 
case  a  full  consideration  for  the  note, 
and  the  parties  may  not  have  contem- 
plated that  the  favor  or  the  new 'con- 
tract was  to  be  paid  for.     To  regard 
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husband's  reputation,2  or  to  support  an  illegitimate  child,3  or  a 
desire  to  equalize  distribution  of  maker's  estate,4  or  a  desire  to 
adjust  the  interest,  of  stockholders  by  having  the  corporation  as- 
sume the  debts  of  majority  stockholders  to  minority  stockholders, 
to  be  paid  out  of  the  profits  of  the  corporation,5  are  not  considera- 
tions. Natural  love  and  affection,6  or  past  considerations,7  or  moral 
obligations,1  are  motives  of  the  strongest  kind,  but  they  are  not 
considerations.  Indeed,  if  a  motive  alone  were  equivalent  to  a 
consideration,  every  promise  fnade  free  from  fraud,  duress,  and  the 
like,  would  necessarily  be  enforceable  without  any  consideration. 
If  a  valuable  consideration  exists,  the  motive  is  immaterial.9 


► 


III. 

PARTIES  TO  CONSIDERATION. 

§527.  To  whom  and  from  whom  consideration  must  move- 
Classification  of  transactions.  It  'will  be  noticed  that  in  the  defini- 
tion already  given,  a  consideration  is  spoken  of  as  a  benefit  to  the 
promisor,  or  a  detriment  to  the  promisee.  The  alternative  is  used 
regularly  in  this  definition,1  and  clearly  implies  that  a  legal  right, 
acquired  by  the  promisor,  whether  from  the  promise  or  not,  must 
be  a  consideration.  The  question  of  the  accuracy  of  this  definition, 
and  of  the  sufficiency  of  a  consideration  which  moves  to  the  prom- 
isor from  some  one  other  than  the  promisee,  has  unfortunately  been 
complicated  with  the  question  of  whether  a  promise  made  by  A 
to  B  upon  consideration  moving  from  B  to  A,  whereby  A  agrees  to 
do  something  for  C's  benefit  can  be  enforced  by  C.2  Some  courts 
hold  that  C  can  not  sue  on  such  contract,3  and  the  confusion  of 


them  as  entering  into  the  considera- 
tion of  the  note  would  be  to  make  a 
contract  for  the  parties  to  which  their 
minds  never  assented."  Philpot  v. 
Gruninger,  81  U.  S.  (14  Wall.)  570,  20 
L.  ed.  743.  See,  Consideration  and  Mo- 
tive as  Essentials  to  a  Binding  Agree- 
ment, by  R.  H.  Gwynne,  4?  American 
Law  Review  220.    See  §§  516  et  seq. 

1  Mawhinney  v.  Cassio,  63  N.  J.  L. 
412,  43  Atl.  676. 

3  Mercer  v.  Mercer,  87  Ky.  30,  7  S. 
W.  401.  (The  legal  duty  not  being 
affected  or  discharged  by  the  promise.) 

4  Parish  v.  Stone,  31  Mass.  (14  Pick.) 


198,  25  Am.  Dec.  378;  Conrad  v.  Man- 
ning, 1^  Mich.  77,  83  N.  W.  1038. 

B  National  Electric  Signaling  Co.  v. 
Fessenden,  207  Fed.  915. 

8  See  §§516  et  seq. 

7  See  §§  629  et  seq. 

•  See  §§  632  et  seq. 

•  Brosseau.v.  Jacobs'  Pharmacy  Co., 
147  Ga.  185,  93  S.  *E.  293;  Sellars  v. 
Jones,  164  tfy.  458,  175  S.  W.  1002. 

1  Currie  v.  Misa,  L.  R.  10  Exch.  153, 
162  [citing,  Comyn's  Digest,  Action  on 
the  Case  Assumpsit,  B  1-15].  See  §  514, 

2  See  ch.  LXIII. 

3  See  ch.  LXIII. 
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ideas  has  resulted  in  applying  decisions  in  cases  in  which  a 
stranger,  both  to  the  contract  and  to  the  consideration,  sought  to 
bring  an  action  upon  the  contract,  to  cases  in  which  a  party  to  the 
contract  who  was  a  stranger  to  the  consideration  sought  to  bring 
an  action  upon  the  contract.  Some  courts  have  sometimes  ex- 
pressed the  theory  that  a  stranger  to  the  contract  can  not  sue 
thereon  in  the  form  that  a  consideration  moving  to  the  promisor 
from  a  third  person  will  not  support  the  promise.  This  rule  has 
been  laid  down  by  the  English  courts,4  and  is  followed  in  some  of 
the  United  States.1 

With  reference  to  the  relations  of  promisor,  promisee  and  the 
party  who  furnishes  the  consideration,  a  contract  may  be  one  of 
at  least  eight  classes  with  an  indefinite  number  of  subdivisions: 

1.  A  may  make  a  promise  to  B  for  B's  benefit,  and  B  may  fur- 
nish the  consideration.  This  is  the  normal  type  of  contract  as  we 
shall  see  later ;  •  the  consideration  which  moves  from  B  may  move 
to  A,  or  it  may  move  to  X,  if  such  is  the  provision  of  the  contract. 
*  2.  A  may  make  a  promise  to  B  for  B's  benefit,  and  X  may  fur- 
nish the  consideration  to  A.  In  such  cases  X's  motive  is  either  ta 
make  a  gift  to  B,  or  in  some  way  to  discharge  some  liability  either 
to  B  or  to  a  third  person. 

3.  A  may  make  a  promise  to  B  for  the  benefit  of  X,  and  B  may 
furnish  the  consideration.  Cases  of  this  sort,  in  which  the  promisee 
furnishes  the  consideration  and  the  beneficiary  seeks  to  enforce  the 
contract,  are  discussed  elsewhere.7 

4.  A  may  make  a  promise  to  B  for  the  benefit  of  X,  and  X 
may  furnish  the  consideration.  If  B  is  the  agent  of  X,  the  case  is 
a  very  common  one,8  and  it  is  in  legal  effect  a  contract  between  A 
and  X,  to  which  B  is  not  a  party,  except  insofar  as  A  may  hold  B 
upon  such  contract  if  B  has  not  disclosed  the  fact  that  X  was  his 
principal.  If  B  is  not  the  agent  of  X,  the  case  might  be  imagined, 
but  it  could  not  readily  be  found  in  reported  decisions. 

5.  A  may  make  a  promise  to  B  and  X.  In  such  a  case  a  num- 
ber of  subdivisions  must  be  made,  based  on  the  question  of  the 
party  who  furnishes  the  consideration  and  the  party  for  whose 
benefit  the  contract  is  made. 

*  Thomas    v.   Thomas,  2  Q.  B.   851.      Bell,  53  N.  Car.    (8  Jones  Law)    222. 
See  cases  cited  in  §530.  See  §  531. 

S  Marsten  v.  Bigelow,  150  Mass.  45,  5  *  See  §  629. 

L.  R.  A.   43,  22  N.  E.  71;   Styron  v.    .      7  See  ch.  LXIIT. 

•  See  ch.  LIV. 
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a.  B  and  X  may  furnish  the  consideration  and  the  promise  may 
be  for  the  benefit  of  B  and  X.  This  is  the  same  case  as  case  1, 
except  that  there  are  two  promisees  instead  of  one. 

b.  B  and  X  may  furnish  the  consideration  and  B  may  be  the 
sole  beneficiary. 

c.  B  may  furnish  the  consideration  and  B  may  be  the  sole 
beneficiary.  This,  again,  is  like  case  1,  except  that  X  is  a  party  to 
the  contract. 

d.  B  may  furnish  the  consideration  and  B  and  X  may  both  be 
beneficiaries. 

e.  B  may  furnish  the  consideration  and  X  may  be  the  bene- 
ficiary. This  differs  from  case  3  above  only  in  that  X  is  a  party 
to  the  contract  as  well  as  the  beneficiary  thereof. 

f.  A  and  B  may  make  a  promise  to  X,  and  the  consideration 
may  move  from  X  to  A,  and  not  to  B. 

g.  Cases  may  be  imagined  and  occasionally  found,  in  which 
the  consideration  moves  neither  from  the  promisee  nor  to  the 
promisor.  A  may  make  a  promise  to  B,  the  consideration  of  which 
is  to  be  an  act  done  by  X  for  the  benefit  of  Y.9 

h.  Occasionally  the  promisor  confers  a  benefit  upon  the  prom- 
isee which  is  claimed  to  be  a  consideration  sufficient  to  support  a 
promise  from  such  promisor  to  such  promisee. 

§  528.  Consideration  moving  from  promisee  to  promisor.  In 
case  where  A  makes  a  promise  to  B,  the  consideration  may  (a) 
consist  of  a  legal  right  which  B  gives  up  to  A,  and  which  A  ac- 
quires from  B.  This  is  the  most  usual  and  natural  form  of  con- 
sideration and  is,  of  course,  sufficient.1  A  promise  by  a  remainder- 
man to  pay  a  debt  of  the  life  tenant  is  sufficient  consideration  for 
a  promise  by  the  life  tenant  to  pay  interest  to  the  remainder-man.2 
A  loan  by  A  to  B  is  consideration  for  B's  promise  to  assume  X's 
debt  to  A.3 

§  529.  Consideration  moving  from  promisee,  but  not  to  prom- 
isor. The  consideration  may  consist  (b)  of  a  legal  right  which  B 
gives  up  often  to  some  third  person,  X,  and  of  which  A  does  not 
receive  the  benefit.    Such  consideration  is  sufficient.1    A  discharge 

•  See  §  535.  3  Schlatter   v.   Triebel,   284   Til.   412, 

1  Schlatter  v.  Triebel,  284  111.  412,  120       120  N.  E.  289. 

N.  E.  289;   Roller  v.  McOraw,  63  W.  1  United  States.     Townsley  v.  Sum- 

Va.  462,  60  S.  E.  410;  see  §§  542  et  seq.  rail,  27  U.  S.  (2  Pet.)  170,  7  L.  ed.  386; 

2  Roberts    v.    Lamberton,    117    Wis.  United    States   v.  Linn,  40   U.   S.    (15 
635,  94  N.  W.  650.  Pet.)    290,    10   L.   ed.   742;    Rucker   v. 

Bolles,  80  Fed.  504,  25  C.  C.  A.  600. 
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of  a  debt  due  from  a  third  person  to  the  promisee ; 2  or  .a  claim  in 
tort ; '  or  f orbearanee  to  sue  for  a  certain  time  on  a  debt  due  from 
a  third  person ; 4  assuming  contract  obligations  of  a  third  person ;  • 


Colorado.  Reed  v.  Bank,  23  Colo. 
380,  48  Pac.  507. 

Connecticut.  Cowles  v.  Peck,  55 
Conn.  251,  3  Am.  St.  Rep.  44,  10  Atl. 
569;  Garland  v.  Gaines,  73  Conn.  662, 
84  Am.  St.  Rep.  182,  49  Atl.  19;  Markel 
v.  De  Francesco,  —  Conn.  — ,  105  AtL 
703. 

Georgia.  Sandere  v.  Carter,  91  Ga. 
450,  17  S.  E.  345. 

Illinois.  Harris  v.  Harris,  180  111. 
157,  54  N.  E.  180  [affirming,  80  HI.  App. 
310,  79  111.  App.  2881;  Andrews  v. 
Kingsbury,  212  111.  97,  72  N.  E.  11. 

Indiana.  Crawford  v.  Shaw,  18  Ind. 
495. 

Iowa.  Pratt  v.  Fishwild,  121  la.  W2, 
96  N.  W.  1089 ;  Moench  v.  Hower,  137 
la.  621,  115  N.  W.  229;  Anderson  v. 
Lemker,  180  la.  167,  162  N.  W.  7. 

Kansas.  Emerson-Brantinghara  Co. 
v.  Lyons,  102  Kan.  733,  172  Pac.  513. 

Kentucky.  Allen  v.  Pryor,  10  Ky.  (3 
A.  K.  Mar.)  305;  Brady  v.  Equitable 
Trust  Co.,  178  Ky.  693,  199  S.  W.  1082. 

Michigan.  First  National  Bank  v. 
Johnson,  133  Mich.  700,  103  Am.  St. 
Rep.  .468,  95  N.  W.  975. 

Minnesota.  Osborne  v.  Gullikson,  64 
Minn.  218,  66  N.  W.  965. 

Missouri.  Houck  v.  Frisbee,  66  Mo. 
App.  16. 

Nebraska.  Faulkner  v.  Gilbert,  57 
Neb.  544,  77  N.  W.  1072;  Henry  v.  Dus- 
sell  71  Neb.  691,  99  N.  W.  484;  Patrick 
v.  Barker,  78  Neb.  823,  112  N.  W.  358. 

New  Hampshire.  Woodward  v.  Bix- 
by,  68  N.  H.  219,  44  Atl.  298. 

New  Jersey.  Holt  v.  United  Security 
Life  Ins.  &  Trust  Co.,  74  N.  J.  L.  795, 
67  Atl.  118;  Thompson  v.  Peppier,  91 
N.  J.  160,  102  Atl.  379. 

New  York.  Beakes  v.  Da  Cunha,  126 
N.  Y.  293,  27  N.  E.  251. 

North  Carolina.  Bank  v.  Bridgers, 
98  N.  Car.  67,  2  Am.  St.  Rep.  317,  3 
S.  E.  826;  Cherokee  County  v.  Meroney, 
173  N.  Car.  653,  92  S.  E.  616. 


Ohio.  Dalrymple  v.  Wyker,  60  O.  S. 
108,  53  N.  E.  713. 

Oklahoma.  Riddle  v.  Hudson,  — 
Okla.  — ,  172  Pac.  921. 

Oregon.  Manary  v.  Runyon,  43  Or. 
495,  73  Pac.  1028. 

South  Carolina.  Davis  v.  Blum,  104 
S.  Car.  218,  88  S.  E.  465. 

South  Dakota.  Clement  v.  Rowe,  33 
S.  D.  499,  146  N.  W.  700. 

Vermont.  Lyndon  Savings  Bank  v. 
International  Co.,  78  Vt.  169,  112  Am. 
St.  Rep.  900,  62  Atl.  50. 

Wyoming.  Barrett  v.  Mahnken,  6 
Wyom.  541,  71  Am.  St  Rep.  953,  48 
Pac.  202. 

2  Alabama.  Hughes  v.  Young,  25  Ala. 
483. 

New  Hampshire.  Peterborough  & 
Shirley  Railroad  v.  Chamberiin,  44  N. 
H.  494. 

Illinois.  Harris  v.  Harris,  180  III 
157,  54  N.  E.  180^aflirming,  80  HI.  App. 
310;  same  case,  79  111.  App.  2881. 

Kansas.  Wright  v.  McKitrick,  2  Kan. 
App.  508,  43  Pac.  977. 

Wisconsin.  Union,  etc.,  Bank  v.  Jef- 
ferson, 101  Wis.  452,  77  N.  W.  889. 

3  Barrett  v.  Mahnken,  6  Wyom.  541, 
71  Am.  St.  Rep.  953,  48  Pac.  202. 

4  Connecticut.  Markel  v.  De  Fran- 
cesco,  —  Conn.  — ,  105  Atl.  703. 

Illinois.  Webb  v.  Stone  Co.,  58  111. 
App.  222;  McMicken  v.  Safford,  100  HI. 
App.  102,  64  N.  E.  540. 

Indiana.  Fulton  v.  Lough  1  in,  118 
Ind.  286,  20  N.  E.  796. 

Kentucky.  Cooper  v.  Jackson  (Ky.), 
57  S.  W.  254;  Howard  v.  Lawrence 
(Ky.),  63  S.  W.  589. 

Minnesota.  Osborne  v.  Doherty,  38 
Minn.  430,  38  N.  W.  111. 

South  Carolina.  Fowler  v.  Allen,  32 
S.  Car.  229,  7  L.  R.  A.  745,  10  S.  E.  947. 

I  Ford  v.  Ingles  Coal  Co.  (Ky.),  102 
S.  W.  332. 
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a  waiver  of  a  right  to  rescind  a  contract  with  a  third  person  on 
account  of  fraud ; 8  conveyance  of  realty  to  a  third  person ; 7  a  sale 
of  realty  for  which  the  purchase  price  is  to  be  paid  to  a  third 
person ;  •  a  release  of  an  estate  expectant  in  curtesy  to  a  third  per- 
son, the  grantee  of  the  wife ;  •  a  purchase  of  realty,  in  reliance  on 
a  tenant's  promise  to  surrender;10  a  sale  of  business  by  a  tenant 
and  surrender  to  the  purchaser,11  or  conveying  personalty  to  a 
third  person,12  as  a  direction  by  the  owner  of  a  house  to  a 
sub-contractor  to  furnish  material  and  labor  for  extras  makes 
the  owner  liable  for  the  same  when  furnished ; l3  consenting  to  a 
former  lessee's  remaining  in  possession  of  chattels  after  the  ex- 
piration of  his  lease  as  consideration  for  a  promise  by  the  lessor 
to  furnish  another  machine  to  the  lessee ; 14  an  agreement  by  the 
promisee  to  give  something  of  value  to  a  third  person ; 18  advancing 
money  to  a  third  person- in  reliance  upon  the  promisor's  contract,18 
as  by  way  of  loan ; "  or  giving  a  receipt  which  cost  the  promisee 
nothing,  but  enabled  the  promisor  to  settle  accounts  with  a  third 


•  Waters  v.  White,  75  Conn.  88,  52 
Atl.  401. 

?  Johnson  v.  Rodeger,  119  N.  Car.  446, 
25  S.  E.  1021. 

•  Garten  v.  Layton,  76  W.  Va.  .63,  84 
S.  E.  1058. 

*Demarest  v.  Terhune,  62  N.  J.  Eq. 
663,  50  Atl.  664  (consideration  for  a 
note  given  by  the  wife). 

10  Moore  v.  Davis,  49  N.  H.  45,  6  Am. 
Rep.  460. 

11  Donah  oe  v.  Rich,  2  Ind.  App.  540, 
28  N.  E.  1001. 

12  Lipsmeier  v.  Vehslage,  29  Fed.  175 ; 
Anderson  v.  Lemker,  180  la.  167,  162  N. 
W.  7;  Akers  v.  Phillips  (Ky.),  58  S.  W. 
790;  Thompson  v.  Peppier,  91  N.  J.  160, 
102  Atl.  379. 

13  Foley  v.  Hotel  Association,  102  la. 
272,  71  N.  W.  236. 

1*  Phoenix  Cement  Sidewalk  Co.  v. 
Russellville  Water  &  Light  Co.,  101 
Ark.  22,  140  S.  W.  996. 

« United  States.  Violett  v.  Patton, 
9  U.  S.  (5  Cranch)  142,  3  L.  ed.  61;  Chi- 
cago, etc.,  Ry.  Co.  v.  Ry.  Co.,  47  Fed. 
15. 

California.  Westphal  v.  Neville,  92 
Cal.  545,  28  Pac.  678. 


Illinois.  Wickham  v.  Loan  Associa- 
tion, 80  111.  App.  523. 

Indiana,  Shaffer  v.  Ryan,  84  Ind. 
140. 

Iowa.  Marr  v.  Ry.,  121  la.  117,  96 
N.  W.  716. 

Maryland.  Holland  v.  Lee,  71  Md. 
338,  18  Atl.  661;  Heyman  v.  Dooley,  77 
Md.  162,  20  L.  R.  A.  257,  26  Atl.  117. 

Minnesota.  Osborne  v.  Gullikson,  64 
Minn.  218,  66  N.  W.  965. 

Missouri.  Strode  v.  St.  Louis  Tran- 
sit Co.,  197  Mo.  616,  95  S.  W.  851. 

Nebraska.  Lewis  v.  Owen,  26  Neb. 
156,  42  N.  W.  285. 

Pennsylvania.  Freed  v.  Richey,  115 
Pa.  St.  361,  8  Atl.  626. 

In  some  of  these  cases  the  payee  of 
the  obligation  is  a  corporation  in  which 
promisor  holds  stock.  Chicago,  etc., 
Ry.  Co.  v.  Ry.  Co.,  47  Fed.  15;  Holland 
v.  Lee,  71  Md.  338,  18  Atl.  661. 

IfKnapp  v.  Tidewater  Coal  Co.,  85 
Conn.  147,  81  Atl.  1063;  First  National 
Bank  v.  Johnson,  139  Mich.  700,  103 
Am.  St.  Rep.  468,  95  N.  W.  975;  Elmer 
v.  Loper,  66  N.  J.  L.  50,  48  Atl.  550; 
see  §  549. 

17  Lackey  v.  Boruff,  152  Ind.  371,  53 
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person,11  are  all  valuable  considerations  for  a  promise  by  one  who 
does  not  receive  the  benefits  of  the  right  forborne  by  the  promisee. 
So  extension  of  credit  by  A  to  B  is  consideration  for  C's  promise 
to  A  to  guarantee  B's  debt.1*  So  a  promise  by  a  grantee  of  realty 
to  pay  a  debt  of  the  grantor's  to  a  third  person  finds  sufficient 
consideration  in  the  conveyance  to  such  grantee.20  An  extension  of 
time  given  by  B  to  X  is  consideration  for  A's  promise  to  B  to  pay 
such  debt  if  X  does  not.21  The  consent  of  one  partner  to  the  ad- 
mission of  a  purchaser  of  another  partner's  interest  as  a  member 
of  the  firm  is  sufficient  consideration  for  the  promise  of  a  third 
person  to  such  consenting  partner  to  pay  one-half  of  the  debts  of 
such  firm,  so  that  such  consenting  partner  can  enforce  such  prom- 
ise.22 A  promise  by  A,  a  creditor  of  a  corporation,  who  wishes  a 
sale  of  the  property  of  the  corporation,  which  is  made  to  B,  who 
was  the  only  creditor  of  such  corporation  who  has  paid  his  sub- 
scription, by  the  terms  of  which  A  agrees  to  pay  a  certain  sum  of 
money  to  B,  in  consideration  of  B's  consent  to  the  sale  of  the  cor- 
poration property,  is  supported  by  sufficient  consideration.21  A's 
sale  of  goods  to  X  is  a  consideration  for  B's  promise  to  A  to  with- 
hold for  A's  security,  money  due  from  B  to  X,  to  which  X  as- 
sents.24 A's  making  a  contract  with  X  is  a  consideration  for  B's 
endorsement  of  X's  note  to  A.21  The  doctrines  discussed  in  this 
section  are  often  modified  by  the  doctrines  of  status.  Thus  where 
a  married  woman  can  contract  only  for  her  separate  estate,  a  re- 
lease of  a  claim  by  a  third  person  against  her  husband  for  assault, 
is  no  consideration  for  her  promise  in  some  jurisdictions. 


N.  E.  412;  Fassnacht  v.  Gagen  Co.,  18 
Ind.  App.  80,  63  Am.  St.  Rep.  322,  46 
N.  E.  45,  47  N.  E.  480;  Clare  County 
Savings  Bank  v.  Goodman,  119  Mich. 
338,  78  N.  W.  135;  Mahoney  v.  Barber, 
67  Minn.  308,  69  N.  W.  886. 

It  Sanders  v.  Carter,  91  Ga.  450,  17 
S.  E.  345. 

It  Reed  v.  Bank,  23  Colo.  380,  48  Pac 
507;  Cowles  v.  Peck,  55  Conn.  251,  3 
Am.  St.  Rep.  44,  10  Atl.  569;  Garland  v. 
Gaines,  73  Conn.  662,  84  Am.  St.  Rep. 
182,  49  Atl.  19;  Firat  National  Bank  v. 
Johnson,  133  Mich.  700,  103  Am.  St. 
Rep.  468,  95  N.  W.  9T5;  Woodward  v. 
Bixby,  68  N.  H.  219,  44  Atl.  298. 

M  See  {  642  and  ch.  LXXIIT. 

21  Knight  A  Wall  Co.  v.  Tampa  Sand 
Lime  Brick  Co.,  55  Fla.  728,  46  So.  2&; 


Queal  v.  Peterson,  138  la.  514,  116  K 
W.  593. 

22  Pratt  v.  Fishwild,  121  Ta.  642,  96 
N.  W.  1089.  (Such  third  person  was 
already  liable  as  surety  for  many  of 
the  debts  of  such  firm,  of  which  his 
son  was  a  member;  and  the  admission 
of  the  purchaser  of  such  interest  into 
the  firm  was  a  part  of  the  sale  of  such 
interest,  the  proceeds  of  which  were 
paid  to  such  third  person.) 

23  Bauer  v.  Northwest  Blowpipe  Co., 
76  Or.  1,  146  Pac.  129. 

24  Fairbanks  v.  Tafel,  159  Ky.  602, 
167  S.  W.  887. 

2tHobson  v.  Marsh,  69  Wash.  326, 
124  Pac.  912;  Mawhinney  v.  Cassio,  63 
N.  J.  L.  412,  43  Atl.  676. 
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§  530.  Consideration  moving  to  promisor,  bnt  not  from  prom- 
isee— English  theory.  In  case  2,  the  consideration  may  consist  of 
a  legal  right  which  A  acquires  from  a  third  person,  X,  and  which 
B  does  not  give  up  to  A.  Whether  a  consideration  moving  from 
X  can  support  a  promise  by  A  to  B,  is  a  question  upon  which,  in 
obiter  at  least,  there  has  long  been  a  division  of  judicial  authority* 

In  the  English  text-books  on  contract  law,  it  has  frequently 
been  laid  down  in  varying  terms  that  the  consideration  must  move 
from  the  promisee.1  An  examination  of  the  authorities  relied  upon, 
as  well  as  of  the  general  discussion  in  the  text,  shows,  however, 
that  Chitty  really  had  in  mind  an  action  by  a  beneficiary  who  was 
neither  a  party  to  the  contract  nor  to  the  consideration.  While 
the  standard  definition  of  consideration  is  quoted  in  Pollock  on 
Contracts,2  he  also  adds  as  his  own  definition:  "An  act  or  for- 
bearance of  the  one  party,  or  the  promise  thereof,  is  the  price  for 
which  the  promise  of  the  other  is  bought,  and  the  promise  thus 
given  for  value  is  enf orceable, ' ' 8  and  this  definition  has  been  re- 
garded in  a  recent  decision  as  equivalent  to  denying  the  sufficiency 
of  a  consideration  which  moves  from  a  third  person.4  In  Leake  on 
Contracts,8  a  qualified  and  more  rational  statement  of  the  rule  is 
given:  "It  is  further  laid  down  as  a  rule  that  'the  consideration 
in  all  cases  must  move  from  the  promisee.'  The  meaning  of  this 
rule  seems  to  be  that  the  matter  of  the  consideration  must  be  given, 
done  or  suffered  by  the  promisee  himself,  or,  if  by  a  third  party, 
at  the  request  and  by  the  procurement  of  the  promisee,  and  as  the 
agreed  equivalent  for  the  promise ;  and,  with  this  meaning,  the  rule 
seems  to  import  no  more  than  is  necessarily  implied  in  the  con- 
ception of  a  consideration  as  an  essential  part  of  the  agreement. 
If  the  consideration  moves  from  a  third  party  without  the  request 
or  procurement  of  the  promisee,  the  contract,  if  any,  must  be  made 
with  the  third  party,  and  the  promisee  could  acquire  no  right  in 
his  own  person.' '  This  explanation,  however,  ignores  the  case 
which  undoubtedly  might  arise  where  the  promisor  made  the  con- 
tract with  the  promisee  conditioned  upon  the  receipt  of  the  value 
from  a  third  person,  and  such  third  person,  upon  learning  of  such 

1  Chitty  on  Contracts  (Second  Edi-         3  Pollock  on  Contracts  (Eighth  Edi- 
tion,  1894),  5§  46  et  seq.     Chitty  on      tion),  175. 

Contracts  (Seventeenth  Edition),  §§38  *Dunlop  Pneumatic  Tyre  Co.,  Ltd., 

et  seq.  v.  Selfridge  [1915],  A.  C.  847. 

2  Pollock  on  Contracts  (Eighth  Edi-  •  I  Leake  on  Contracts  (Sixth  Edition), 
tion).  175,  quoting  Currie  v.  Misa,  L.  439. 

R.  10  Ex.  153  (162). 
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promise  from  the  promisor,  delivered  such  valuable  consideration 
to  the  promisor.  If  we  explain  this  case  by  saying  that  the  con- 
tract is  really  one  between  the  promisor  and  the  third  person,  we 
are  resorting  to  a  fiction  in  order  to  avoid  an  undoubted  difficulty. 
The  English  cases  will  be  considered  before  the  American  cases 
«as  it  is  the  statements  there  found,  which  have  given  currency  to 
the  theory  that  the  consideration  can  move  only  from  the  prom- 
isee, and  which  have  been  repeated  in  the  English  text-books.8  An 
analysis  of  the  cases  in  which  this  view  has  been  expressed,  shows 
that  they  are  for  the  most  part  either  (a)  cases  in  which  A  made  a 
promise  to  B,  from  whom  the  consideration  moved,  for  the  benefit 
of  X,  who  was  not  at  the  time  a  party  to  such  contract,  but  who 
seeks  to  enforce  it  subsequently  on  the  theory  that  it  was  made 
for  his  benefit;7  or  (b)  cases  in  which  there  was  no  consideration 
from  anyone.1  An  illustration  of  class  (a)  is  to  be  found  where 
B  agreed  to  make  title  to  a  house  to  A,  and  in  consideration 
thereof,  A  agreed  with  B  to  pay  to  X  seventy  pounds,  which  B 
owned,  to  X.  X  was  not  a  party  to  the  contract  originally,  but 
subsequently  he  brought  suit  on  it  on  the  theory  that  it  was  made 
for  his  benefit.  He  was  not  allowed  to  maintain  such  action,  the 
reason  assigned  being  that  he  was  a  stranger  to  the  consideration.1 
Another  example  is  found  where  B  filed  a  declaration  in  which  he 
alleged  that  X  owed  B  thirteen  pounds,  that  X  had  agreed  to  work 
for  A,  and  that  in  consideration  thereof,  A  had  agreed  to  pay  to 
B  such  thirteen  pounds.  The  declaration  did  not.  allege  to  whom 
A's  promise  was  made,  and  it  was  held  that  B  could  not  recover 
under  such  declaration,  even  with  a  verdict  in  his  favor.  Under  the 
declaration  he  might  not  have  been  a  party  to  the  contract.10  An 
illustration  of  class  (b)  is  found  in  a  promise  by  A  to  B,  based  on 
A's  prior  legal  liability  to  B,  but  leaving  such  prior  liability  still 
in  force.11     Cases  of  these  two  classes  do  not  really  support  the 

•  Thomas  v.   Thomas,   2   Q.  B.  851;  R.  2   C.   L.   226.     English   authorities 

TSmart  v.  Chell,  7  Dowl.  Pr.  781.    "The  deny  B's  right  to  enforce  such  prom- 

■declaration  can  not  be  supported,  as  it  ise,    while    the    American    authorities 

does  not   show  any  consideration   for  generally  recognize  it.    See  ch.  LXXTII. 
the  promise  moving  from  the  plaintiff  •  Smart  v.  Chell,  7  Dowl.  Pr.  781. 

to  the  defendant."    Price  v.  Easton,  4  ICrow  v.  Rogers,  1  Strange  592. 

Barn.  &  Ad.  433.     "The  consideration  10  Price  v.  Easton,  4  B.  &  Ad.  433, 

must  move  from  the  party  entitled  to  1  N.  &  M.  303.     (Said  here  to  be  the 

sue  upon  the  contract."     Tweddle   v.  same  kind  of  a  case  as  1  Strange  592 
Atkinson,  1  B.  &  S.  393.                              "  supra.)    For  a  similar  case  see  M'Coul- 

7  Tweddle    v.    Atkinson,    1    Best    &  ray  v.  Thomson,  Ir.  R.  2  C.  L.  226. 
Smith  393;  M'CouIray  v.  Thomson,  Ir.  1«  Smart  v.  Chell,  7  Dowl.  Pr.  781. 
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proposition  that  the  consideration  must  move  from  the  promisee. 
The  result  in  each  case  would  have  been  the  same  if  the  courts  had 
begun  by  laying  down  the  opposite  rule. 

If,  on  the  other  hand,  the  contract  between  A  and  B  provides 
that  the  consideration  for  A's  promise  "to  B  is  to  be%  furnished  by 
X,  and  X  assents  thereto,  no  difficulty  has  been  found,  even  by  the  • 
English  courts,  in  holding  that  such  consideration  is  sufficient  to 
support  A's  promise.12  Thus  in  a  recent  case  A  had  agreed  with  a 
bank,  B,  that  if  A  would  give  security  for  a  thousand  pounds  he 
would  be  allowed  to  overdraw  to  that  amount.  A  then  made  an 
arrangement  with  X,  by  which  X  was  to  advance  a  thousand 
pounds  to  A  in  the  form  of  security  furnished  by  X  to  B,  to  se- 
cure A's  prospective  overdrafts.  B  and  X  then  agreed  that  X 
should  deposit  a  storage  receipt  for  sheep  instead  of  cash.  A  then 
bought  sheep  and  gave  checks  upon  the  bank  B  against  such  addi- 
tional credit.  B,  however,  applied  the  proceeds  of  X's  deposit  to 
a  prior  overdraft  of  A's,  and  dishonored  A's  checks.  It  was  held 
that  the  contract  between  A  and  B  was  supported  by  a  sufficient 
consideration.  X's  act  in  making  this  deposit  was  spoken  of  as 
an  act  of  agency  on  behalf  of  A.  The  funds  thus  deposited  were 
not  furnished  by  A,  however,  but  by  X,  and  when  X  furnished . 
them,  A  became  indebted  to  X  for  such  amount.13  B  and  X  dis- 
solved partnership.  B  gave  X  a  bill  for  the  balance  supposed  to 
be  due  from  B  to  X.  X  endorsed  to  A,  who  advanced  a  part  of 
the  amount  of  the  bill.  A  and  X  then  agreed  to  raise  an  additional 
amount  upon  such  bill  for  the  use  of  A,  to  whom  X  owed  more 
than  the  entire  amount  of  the  bill.  B  and  X  then  found  that  the 
bill  was  drawn  for  an  excessive  amount.  A,  B  and  X  agreed  that 
A  should  surrender  the  bill,  that  B  and  X  should  arbitrate  the 
amount,  and  that  B  should  give  a  bill  for  the  true  amount.  The 
arbitrators  found  that  the  first  bill  was  too  large  by  some  three 


UDisborne  v.  Denobie,  1  Roll  abr. 
action  sur  case,  (2)  Qui  avera  Taction 
pi.  5,  pp.  30,  31;  Fleming  v.  Bank 
TlflOO],  A.  C.  577;  Bailey  v.  Croft,  4 
Taunt.  611;  Seaman  v.  Price,  2  Bing. 
437;  West  Yorkshire  Darracq  Agency, 
Lim.  v.  Coleridge  \m\]t  2  K.  B.  326 
[citing,  Slater  v.  Jones,  L.  R.  8  Ex. 
186]. 

See  for  an  action  in  use  and  occupa- 
tion by  A  against  B,  where  the  benefit 
was  received  by  B  from  A's  predecessor 


in  interest,  X.  Davis  v.  Morgan,  6  D.  & 
R.  42,  4  B.  &  C.  8. 

In  Wilson  v.  Coupland,  5  Barn  & 
Aid.  228,  consideration  may  have 
moved  from  a  third  person  alone.  Tn 
argument  of  counsel  this  was  claimed 
to  be  the  case;  but  no  discussion  of 
the  question  is  found  in  the  opinion. 
The  action  was  for  money  had  and 
received. 

«  Fleming  v.  Bank  ri900],  A.  C.  577. 
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hundred  pounds.  A  refused  to  surrender  the  original  bilL  It  was 
held  that  the  promise  to  give  the  second  bill  was  a  benefit  to  X, 
and  that  a  sufficient  consideration  for  A's  promise  to  surrender 
the  original  bill  existed.14  At  the  prosecution  of  A  and  others  as 
church  wardens,  B  was  excommunicated  for  not  paying  a  tax  for 
the  repair  of  the  church.  B  promised  to  pay  such  tax  to  A  in 
consideration  that  the  bishop  would  absolve  B.  It  was  held  that 
this  was  sufficient  consideration,  but  on  the  ground  that  the  bishop 
must  have  absolved  B  at  the  instance  of  A.1S 

No  trouble  has  been  found  in  upholding  contracts  whereby  A 
and  X,  both  creditors  of  B,  agree  to  accept  less  than  the  amount 
due  from  B  to  each  of  them  in  full  satisfaction  of  the  entire  debt, 
so  as  to  enable  B  to  take  advantage  thereof  in  an  action  by  A  to 
recover  the  balance  due  upon  such  debt,  if  B  is  a  party  to  such 
contract,  although  B  does  not  furnish  any  part  of  the  considera- 
tion for  such  discharge.18  For  the  same  reason  a  contract  by  which 
A  and  X,  both  creditors  of  B,  agree  to  give  him  longer  time  for 
the  payment  of  his  debts,  is  binding  upon  A  and  X,  and  B  may  take 
advantage  of  such  contract.17  The  distinction  between  the  con- 
tracts to  which  A,  B  and  X  are  all  parties,  and  in  which  X  fur- 
nishes the  consideration  for  A's  promise  to  B,  which  contracts  are 
held  to  be  valid  and  enforceable  by  B,  and  the  cases  in  which  only 
A  and  X  are  parties  to  the  contract,  and  X  furnishes  the  consider- 
ation for  A's  promise  to  B,  in  which  case  it  is  held  that  B  can  not 
enforce  such  contract,  is  illustrated  by  a  recent  case,11  in  which  A 
and  X  were  directors  of  an  insolvent  corporation  B,  and  D  was 
the  official  liquidator  thereof;  and  in  a  contract  in  which  A,  B  and 
X  were  parties,  B,  being  represented  by  D,  it  was  mutually  agreed 
that  A  and  X  would  forego  all  claims  for  the  unpaid  balances  of 
their  fees  as  directors.  It  was  held  that  such  contract  was  en- 
forceable and  that  B  could  take  advantage  thereof. 

In  a  contract  of  compromise  the  consideration  may  move  from 
a  third  person.19    In  a  contract  of  novation,  it  is  only  necessary 

1«  Bailey  v.  Croft,  4  Taunt.  611.  B.  326  [citing,  Slater  v.  Jones,  L.  R.  8 

«  Curtis  v.  Collingwood,  1  Vent.  297.  Ex.  186]. 

It  Good  v.  Cheesman,  2  Barn.  &  Ad.  If  Boothbey  v.  Sowden,  3  Camp.  175. 

328,  4  C.  &  P.  513;  Norman  v.  Thomp-  It  West    Yorkshire   Darracq    Agency, 

eon,  4  Exch.  755;  Hawley  v.  Beverley,  6  Lim.  v.  Coleridge    [1011],  2  K.  B.  320 

M.  &  G.  221 ;  Pfleger  v.  Brown,  28  Beav.  [citing,   Slater  v.   Jones,   L.  R.    S  Ex. 

391.    See  also,  Slater  v.  Jones,  L.  R.  8  186]. 

Ex.     186;     West     Yorkshire     Darracq  HPunamchand   v.   Temple   [1911],  2 

Agency,  Lim.  v.  Coleridge  [1911],  2  K.  K.  B.  330. 
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that  the  promisor  in  the  new  obligation  should  be  released  by  the 
obligee  in  the  original  obligation.  If  this  is  done,  sufficient  con- 
sideration exists,  even  though  no  consideration  moves  from  the 
promisee  in  the  new#  obligation.20  In  most  of  the  cases,  however, 
there  is  usually  a  consideration  moving  from  the  promisee  in  the 
new  obligation  to  the  promisee  in  the  original  obligation,  cs  well 
as  one  moving  from  the  promisee  in  the  original  obligation  to  the 
%  promisor  in  the  new  obligation.  For  a  technical  novation  it  is,  of 
course,  absolutely  necessary  that  the  original  debt  should  be  dis- 
charged.21 If  the  original  debt  remains  in  existence,  it  is  neces- 
sary to  find  some  consideration  for  the  new  promise;  and,  since  it 
is  a  promise  to  pay- the  debt  or  default  of  another,  it  is  necessary 
to  find  some  note  or  memorandum  in  writing  if  the  new  contract 
is  not  itself  in  writing. 

A  promise  by  an  executor  personally  to  pay  a  debt  of  his  dece- 
dent is  enforceable  against  the  executor  personally,  at  least  up  to 
the  amount  of  assets  received  by  him.22  The  consideration  for  such 
promise  is  the  receipt  of  the  assets  of  the  decedent.  A  promise  by 
an  executor  personally,  to  pay  a  legacy,  is  also  enforceable  against 
the  executor  personally  up  to  the  amount  of  assets  received  by 
him,  and  is  supported  by  the  receipt  of  such  assets  as-  a  con- 
sideration.23 

No  trouble  has  been  found  in  upholding  negotiable  instruments, 
although  there  may  have  been  no  consideration  moving  from  the 


20  That  the  consideration  must  move 
to  the  promisor  in  the  new  obligation, 
see  Cuxon  v.  Chadley,  3  Barn.  &  Cress. 
591. 

21  Indiana.  Kelso  v.  Fleming,  104 
Ind.  180,  3  N.  E.  830. 

Louisiana.  Studebaker  Bros.  Mfg. 
Co.  v.  Endora,  51  La.  Ann.  1263,  72  Am. 
St.  Rep.  480,  26  So.  90. 

Michigan.  Fuller  &  Rice  Lumber  & 
Manufacturing  Co.  v.  Houseman,  117 
Mich.  553,  76  N.  W.  77;  Wierman  t. 
Bay  City,  Michigan,  Sugar  Co.,  142 
Mich.  42&,  106  N.  W.  75. 

Minnesota.  Johnson  v.  Rumsey,  28 
Minn,  531,  11  N.  W.  69;  Cornwell  v. 
Megins,  39  Minn.  407,  40  N.  W.  610; 
Nelson  v.  Larson,  57  Minn.  133,  58  N. 
W.  687;  Hanson  v.  Kelson,  82  Minn. 
220,  84  N.  W.  742. 


Oregon.  Miles  ▼.  Bowers,  40  Or. 
429,  00  Pac.  905. 

Texas.    Scott  t.  Atchison,  36  Tex.  76. 

Virginia.  State  Bank  r.  Domestic 
6ewing  Machine  Co.,  99  Va.  411,  86 
Am.  St.  Rep.  891,  39  S.  E.  141. 

22  Trewinian  ▼.  Howell,  Cro.  Eliz.  91. 
See  also  Ridout  v.  Bristow,  1  Tyrwh. 
84,  1  Cr.  A  J.  231.  In  1  Viner  Abr.  310 
(pi.  82),  the  marginal  note  is  in  accord 
with  this  statement,  but  the  text  Is 
contra. 

2S  Atkins  r.  Hill,  1  Cowp.  284; 
Hawkes  t.  Saunders,  1  Cowp.  289.  A 
promise  by  an  heir  to  pay  an  obliga- 
tion of  his  ancestors  was  held  to  be 
without  consideration  if  no  assets  de- 
scended to  the  heir.  Lord  Gray's  case, 
cited  in  Monning  v.  Knopp,  1  Viner 
Abr.  316  (pi.  57). 


§530 


Page  on  Contracts 


880 


payee  to  the  maker.24  While  the  case  of  the  negotiable  instrument 
may  be  explained  away,  as  a  case  governed  by  the  law-merchant, 
and,  therefore,  not  controlled  by  common-law  principles,  the  other 
cases  can  not  thus  be  explained.  , 

The  existence  of  this  rule  has  been  assumed  in  order  to  show 
that  it  did  not  apply  in  the  particular  case.  A  written  guaranty 
recited  a  payment  as  consideration  without  showing  by  whom  such 
payment  was  made,  it  was  held  that  it  would  be  assumed  that  it  , 
was  paid  by  the  promisee.29  It  seems  to  have  meant  merely  that 
the  consideration  must  be  that  contemplated  in  the  contract  be- 
tween the  promisor  and  the  promisee;  that  a  benefit  received  by 
the  promisor  from  a  third  person,  not  provided  for  by  such  con- 
tract, can  not  be  used  as  a  consideration  to  support  the  promise; 
and  that  in  England  the  beneficiary  can  not  sue  .on  a  contract  to 
which  he  is  not  a  party. 

The  rule  that  the  consideration  must  move  from  the  promisee 
is,  therefore,  even  in  England,  supported  by  more  dicta  than  de- 
cisions. Few  of  the  cases  that  lay  the  rule  down  really  need  it  as 
the  basis  of  decision ;  while  the  strict  application  of  the  rule  would 
necessitate  the  reversal  of  some  well-settled  lines  of  cases. 

As  is*  so  often  the  case,  there  have  been  two  lines  of  authorities, 
each  of  which,  without  discussing  the  other,  has  laid  down  its  own 
rule,  avoiding,  by  silence,  the  difficulty  of  distinguishing  or  recon- 
ciling its  rule  with  the  other  rule  on  the  same  subject. 

Recently,  however,  the  rule  that  the  consideration  must  move 
from  the  promisee  has  been  taken  literally  and  applied  seriously.21 
In  a  recent  case,  A  sold  goods  to  B  under  a  contract  by  which  B 
agreed  to  require  all  purchasers  from  him  to  enter  into  a  contract 


24  Scott  v.  Lifford,  1  Camp.  246 ;  In  re 
Overend,  L.  R.  6  Eq.  344;  Sturtevant 
v.  Ford,  4  M.  &  G.  101;  Carruthers  v. 
West,  11  Q.  B.  143. 

M  Dutchman  v.  Tooth,  5  Bing.  N.  C. 
577. 

M"My  Lords,  in  the  law  of  England 
certain  principles  are  fundamental.  One 
is  that  only  a  person  who  is  a  party 
to  a  contract  can  sue  on  it.  Our  law 
knows  nothing  of  a  jus  quaesitum  tertio 
arising  by  way  of  contract.  Such  a  right 
may  be  conferred  by  way  of  property, 
as,  for  example,  under  a  trust,  but  it 
can  not  be  conferred  on  a  stranger  to 


a  contract  as  a  right  to  enforce  the 
contract  in  personam.  A  second  prin- 
ciple is  that  if  a  person  with  whom  a 
contract  not  under  seal  has  been  made 
is  to  be  able  to  enforce  it  consideration 
must  have  been  given  by  him  to  the 
promisor  or  to  some  other  person  at 
the  promisor's  request.  These  two 
principles  are  not  recognized  in  the 
same  fashion  by  the  jurisprudence  of 
certain  continental  countries  or  of 
Scotland,  but  here  they  are  well  estab- 
lished." Dunlop  Pneumatic  Tyre  Go.  v. 
SeMridge  [1915],  A.  a  M7. 
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to  retail  such  goods  at  a  certain  fixed  price.  8  sold  such  goods  to 
X  under  such  contract  as  to  retail  price.  X  sold  such  goods  at 
less  than  the  retail  price  and  A  brought  an  action  against  X  upon 
the  contract  to  recover  the  amount  agreed  upon  as  a  penalty  in 
case  of  default.  It  was  held  that  even  if  the  contract  could  be 
regarded  as  a  contract  which  X  made  with  A  through  B  as  A's 
agent,  such  contract  could  not  be  enforced,  since  there  was  no 
consideration  from  A  to  X  to  support  such  covenant.27  This  deci- 
sion was  based  on  the  express  ground  that  if  the  contract  was 
between  B  and  X,  A  was  not  a  party  thereto,  and  could  not  sue; 
while  if  it  was  a  contract  between  A  and  X,  B  and  not  A  had  fur- 
nished the  consideration.  Since  the  result  that  was  reached  was 
that  in  spite  of  the  actual  agreement  upon  a  valuable  consideration 
which  X  received  from  B,  A  had  no  right  of  any  kind,  it  is  not  to 
be  wondered  that  part  of  the  court  expressed  a  disgust  for  the 
entire  doctrine  of  consideration.21  The  unwelcome  result  was 
reached  by  the  literal  application  of  an  oft-repeated  rule  which  did 
no  harm  and  which  led  to  no  unjust  results  as  long  as  it  was  con- 
fined to  obiter,  but  which  resulted  disastrously  as  soon  as  it  was 
taken  seriously. 


§  531*  Consideration  moving  to  promisor,  but  not  from  prom- 
isee— American  theory.  In  the  United  States  the  cases  have  been 
practically  harmonious,  and  whatever  discussion  has  arisen  has 
been  due  to  text-writers  and  to  legal  essayists.1  The  courts  have, 
often  without  discussion,  assumed  as  a  rule  that  the  definitions  of 
consideration  already  given,2  were  literally  true;  and  that  if  a 
sufficient  consideration  moved  to  the  promisor,  it  made  no  differ- 
ence from  whom  it  moved.1    In  a  jurisdiction  in  which  a  beneficiary 


27Dunlop  Pneumatic  Tyre  Co.  ▼. 
Selfridge  [1915],  A.  C.  847. 

8  "My  Lords,  I  confess  that  this 
case  is  to  my  mind  apt  to  nip  any  bud- 
ding affection  which  one  might  have 
had  for  the  doctrine  of  consideration. 
For  the  effect  of  that  doctrine  in  the 
present  case  is  to  make  it  possible  for  a 
person  to  snap  his  fingers  at  a  bargain 
deliberately  made,  a  bargain  not  in  it- 
self unfair,  and  which  the  person  seek- 
ing to  enforce  it  has  a  legitimate  inter- 
est to  enforce."  Dunlop  Pneumatic 
Tyre  Co.  t.  Selfridge  [1915],  A.  C.  847. 


1  See,  Considerations  Moving  from 
Third  Persons,  by  Edmund  H.  Bennett, 
9  Harvard  Law  Review  233;  Is  Mere 
Gain  to  a  Promisor  a  Good  Considera- 
tion for  His  Promise?  by  Edmund  H. 
Bennett,  10  Harvard  Law  Review  257; 
Two  Theories  of  Consideration,  by 
James  Barr  Ames,  12  Harvard  Law  Re- 
view 515,  13  Harvard  Law  Review,  29. 

2  See  S  514. 

•  California.  Schroeder  v.  Pissis,  128 
Cal.  200,  60  Pac.  758. 

Georgia.  Bing  v.  Bank,  5  Ga.  App. 
578,  63  S.  E.  652. 
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can  not  enforce  a  contract  to  which  he  is  not  a  party,4  it  was  held 
that  if  A  makes  a  contract  with  B,  by  which  A  agrees  to  settle  a 
certain  sum  of  money  upon  B's  child,  X,  in  consideration  of  A's 
being  permitted  to  name  such  child,  such  contract  was  enforceable 
on  the  theory  that  X,  the  child,  made  the  contract  with  A  through 
its  parent,  B,  as  its  agent.  In  this  case  it  was  either  assumed  that 
the  consideration  might  come  from  B,  or  else  the  fiction  that  the 
child  was  really  selecting  its  own  name,  was  resorted  to.1  If  B, 
the  broker,  releases  A,  the  vendor,  from  his  promise  to  pay  a  com- 
mission for  obtaining  a  buyer,  X,  and  X  promises  to  pay  a  corn- 


Indiana.  Raymond  v.  Pritchard,  24 
Ind.  318;  Moore  v.  Hubbard,  15  Ind. 
App.  84,  42  N.  E.  962. 

Iowa.  Brown  v.  Jennett,  130  la.  311, 
5  L.  R.  A.  (N.S.)  725,  106  N.  W.  747. 

Kentucky.  Reynolds  v.  Reyiolds,  92 
Ky.  556,  18  S.  W.  517. 

Massachusetts.  Stearns  v.  Foote,  37 
Mass.  (20  Pick.)  432. 

Michigan.  Palmer  v.  Bray,  136  Mich. 
85,  98  N.  W.  849. 

New  Hampshire.  Gage  v.  De  Cour- 
cey,  68  N.  H.  579,  41  Atl.  183. 

New  York.  White  v.  Kuntz,  107  N. 
Y.  018,  1  Am.  St.  Rep.  886,  14  N.  E. 
423. 

North  Carolina.  Craig  v.  Stewart, 
163  N.  Car.  531,  79  S.  E.  1100.       - 

Oklahoma.  Huber  v.  Culp,  46  Okla. 
570,  149  Pac.  216. 

Wisconsin.  Continental  National 
Bank  v.  McGeoch,  92  Wis.  286,  66  N. 
W.  606.  "The  consideration  for  a  con- 
tract need  not  have  moved  from  the 
party  to  whom  the  contract  is  made 
and  who  seeks  to  enforce  it."  Raymond 
v.  Pritchard,  24  Ind.  318.  See,  to  the 
same  effect,  Bing  v.  Bank,  5  Ga.  App. 
578,  63  S.  E.  652.  "Whether  or  not  the 
consideration  for  the  execution  of  the 
instrument  sued  on,  passed  to  appel- 
lant from  the  payees  of  the  note  or 
from  some  one  else,  it  would  still  be 
sufficient  to  sustain  it  if  there  was  a 
valuable  consideration  passing  to  her 
from  any  one,  by  reason  of  which  the 
instrument  was  executed.    This  is  true 


in  Indiana,  even  though  the  promise  be 
not  made  directly  to  him  who  sues 
upon  it.  Miller  v.  Billingsly,  41  Ind. 
489;  Rodenbarger  v.  Bramblett,  78  Ind. 
213;  Waterman  v.  Morgan,  114  Ind. 
237';  Bateman  v.  Butler,  124  Ind.  223; 
Stanton  v.  Kenrick,  135  Ind.  382;  Jud- 
son  v.  Romaine,  8  Ind.  App.  390." 
Moore  v.  Hubbard,  15  Ind.  App.  84,  42 
N.  E.  962. 

It  will  be  noticed  from  the  last  quo- 
tation which  is  given  that  the  court 
regarded  cases  in  which  B  was  not  a 
party  to  the  contract  between  A  and 
X  as  authority  for  allowing  B  to  en- 
force a  contract  with  A  to  which  X 
was  not  a  party,  bat  for  which  X  fur- 
nished the  consideration. 

"A  consideration  moving  from  one 
person  will  uphold  a  promise  to^or  an 
agreement  made  with  a  third  person." 
Williamson  v.  Yager,  91  Ky.  282,  34 
Am.  St.  Rep.  184,  15  S.  W.  660.  If  B 
agrees  to  convey  realty  to  A  in  con- 
sideration of  work  and  labor  to  be  per- 
formed by  X,  A  may  enforce  such  con- 
tract against  B.  Raymond  v.  Pritch- 
ard, 24  Ind.  318. 

4 -See  ch.  LXXIII. 

•  In  fact  the  court  said,  "The  con- 
sideration moves  in  part  from  the 
child,'  although  he  is  not  in  position 
personally  to  yield  an  assent  to  the 
promise  at  the  time  it  is  made."  Gard- 
ner v.  Denison,  217  Mass.  492,  51  L.  R. 
A.  (N.S.)  1108,  105  N.  E.  359. 
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mission  to  B  if  A  releases  X,  A's  release  of  a  bona  fide  claim  is  a 
consideration  for  B's  promise.9  A  promise  by  a  trustee  to  pay  a 
certain  sum  out  of  the  proceeds  of  the  trust  property  to  the 
creditor  of  the  cestui  que  trust  is  supported  by  sufficient  considera- 
tion in  that  the  cestui  que  trust  will  discharge  the  trustee  from  his 
duty  to  account  for  the  amount  of  such  payment.7  A  promise  by 
A  to  B  in  consideration  of  B's  promise  to  convey  to  A  property 
which  belongs  to  C,  is  enforceable,  if  C  actually  conveys  such  prop- 
erty to  A.1  The  receipt  of  property  by  A  from  X  is  consideration 
for  a  promise  by  A  to  B  to  pay  to  B  a  debt  due  from  X  to  B.f  The 
promise  of  X  to  organize  a  corporation  and  to  deliver  certain 
shares  of  stock  therein  to  A,  is  consideration  for  a  negotiable  note 
therefor  given  by  A  to  B.10  A's  indebtedness  to  X  is  a  considera- 
tion for  a  promise  by  A  to  pay  money  to  B,  if  X  directs  A  to  make 
such  payment.11  In  a  contract  of  compromise  or  accord  and  satis- 
faction the  consideration  may  move  from  a  stranger  to  the 
creditor.11 

In  a  composition  with  creditors,  the  promise  of  each  creditor  to 
take  less  than  the  full  amount  of  his  debt  and  to  surrender  the 
residue,  is  a  consideration  for  the  promise  of  every  other  creditor 
of  which   the   debtor  may  avail  himself.18     A  contract  between 


•  Brown  v.  Jennet tf  130  la.  311,  5  L. 
R.  A.  (N.S.)  725,  106  N.  W.  747.  (B's 
release  of  A  may  also  be  regarded  here 
as  the  consideration.) 

7  Schumacher  v.  Dolan,  154  la.  207, 
134  N.  W.  624. 

•  Stearns  v.  Foote,  37  Mass.  (20 
Fick.)  432;  Trask  v.  Vinson,  37  Mass. 
(20  Pick.)  105. 

•  Vincent  v.  Watson,  18  Pa.  St.  (6 
Harris)  96. 

lOBing  v.  Bank,  5  Ga.  App.  578,  63 
*  S.  E.  652. 

tf  Reynolds  v.  Reynolds,  92  Ky.  556, 
18  S.  W.  517. 

12  Iowa.  Marshall  v.  Bullard,  114  la. 
462,  54  L.  R.  A.  862,  87  N.  W.  427. 

Kansas.  Sigler  v.  Sigler,  98  Kan. 
524,  L.  R.  A.  1917A,  725,  158  Pac.  864. 

Michigan.  Cunningham  v.  Irwin,  182 
Mich.  629,  148  N.  W.  786. 

New  Jersey.  Jackson  v.  Pennsyl- 
yania  R.  R.,  66  N.  J.  L.  319,  55  L.  R.  A. 
87,  49  Atl.  730. 


Ohio.    Leavitt  v.  Morrow,  6  O.  S.  71. 

Pennsylvania.  Melroy  v.  Kemmerer, 
218  Pa.  St.  381,  120  Am.  St.  Rep.  888, 
11  L.  R.  A.  (N.S.)  1018,  67  Atl.  699. 

South  Carolina.  Ex  parte  Zeigler,  83 
S.  Car.  78,  21  L.  R.  A.  (NJS.)  1005,  64 
S.  E.  513,  916. 

13  Alabama.  Bank  v.  Ohio  Buggy 
Co.,  100  Ala.  626,  13  So.  621.  ^ 

California.  Schroeder  v.  Pissis,  128 
Cal.  209,  60  Pac.  758. 

Georgia.  Stewart  v.  Langston,  103 
Ga.  290,  30  S.  E.  35. 

Iowa.  Williams  Shoe  Co.  t.  Gotzian, 
130  la.  710,  107  N.  W.  807. 

Kentucky.  Ricketts  v.  Fall,  65  Ky. 
(2  Bush.)  249. 

Maryland.  Pistel  v.  Ins.  Co.,  88  Md. 
552,  43  L.  R.  A.  219,  42  Atl.  210. 

Massachusetts.  Perkins  v.  Lockwood, 
100  Mass.  249,  1  Am.  Rep.  103. 

Minnesota.  Newell  ▼.  Higgins,  55 
Minn.  82,  56  N.  W.  577. 
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several  creditors  and  a  debtor,  whereby  the  creditors  agree  to 
forbear  suit  for  a  certain  time,  has  been  said  in  obiter  to  possess 
no  consideration  as  between  the  debtor  and  his  creditors,  although 
possibly  the  creditors  who  forbore  might  maintain  an  action  against 
those  who  did  not.  It  was  said  that  the  promises  were  wholly  for 
the  benefit  of  the  debtor  and  could  not,  therefore,  amount  to  a 
consideration  of  which  he  could  avail  himself.14  In  one  case,  how- 
ever, the  debtor  made  no  attempt  to  enforce  the  contract,  and  the 
action  was  brought  by  one  of  the  creditors  to  have  an  execution 
sale  on  a  judgment  of  another  creditor  in  violation  of  such  con- 
tract, treated  as  a  nullity  and  to  have  the  property  resold.18  In 
another  case,  it  was  held  that  even  if  such  contract  were  good,  it 
could  not,  in  a  state  in  which  common-law  pleading  was  in  force, 
be  pleaded  in  bar,  but  that  it  could  be  pleaded  only  in  abatement.11 
If  extension  of  time  is  wholly  for  the  benefit  of  the  debtor,  it  is 
hard  to  see  why  an  agreement  among  the  creditors  to  take  less 
than  that  full  amount  due,  is  not  wholly  for  the  benefit  of  the" 
debtor.  The  two  classes  of  cases  should  be  treated  alike,  and  the 
obiter  in  one  of  the  foregoing  cases  must  be  wrong. 

If  C  has  brought  an  action  against  A  for  alienating  the  affec- 
tions of  C's  wife,  B,  a  contract  between  A  and  B,  by  which  A 
agrees  to  pay  a  certain  sum  of  money  to  B  if  such  action  for  the 
alienation  of  B's  affections  is  dismissed,  is  supported  by  a  suffi- 
cient consideration.17 

A  note  by  A  to  B  may  be  supported  by  a  consideration  fur- 
nished to  A  by  X.11  If  consideration  moves  from  X,  the  drawer  of 
a  bill  of  exchange  or  an  order  to  A,  the  drawee,  such  consideration 


New  Hampshire.  Gage  v.  De  Cour- 
cey,  68  tf.  H.  579,  41  Atl.  183. 

New  Jersey.  Daniels  v.  Hatch,  21  N. 
J.  L.  391,  47  Am.  Dec.  169. 

New  York.  White  v.  Kuntz,  107  N. 
Y.  518,  1  Am.  St.  Rep.  886,  14  N.  E. 
423. 

Ohio.    Way  v.  Langley,  15  O.  S.  392. 

Pennsylvania.  Laird  v.  Campbell,  92 
Pa.  St.  470. 

Wisconsin.  Continental  National 
Bank  v.  McGeoch,  92  Wis.  286,  66  N. 
W.  606. 

M  Henry  v.  Patterson,  57  Pa.  St.  346. 

15  Henry  v.  Patterson,  57  Pa.  St.  346. 

16  Pitts  Sons'  Mfg.  Co.  v.  Commercial 


National  Bank,  121  HI.  582,  13  N.  E. 
156. 

ITHuber  v.  Culp,  46  Okla.  570,  149 
Pac.  216. 

18  Alabama.  Hughes  v.  Young,  25 
Ala.  483;  Carter  v.  Long,  125  Ala.  280, 
28  So.  74. 

Georgia.  Bing  v.  Bank,  5  Ga.  App. 
57S,  63  S.  E.  652. 

Illinois.  Cobb  v.  Heron,  180  111.  49, 
54  N.  E.  189. 

Indiana.  Moore  v.  Hubbard,  15  Ind. 
App.  84,  42  N.  E.  962. 

Kentucky.  Farrow  v.  Turner,  9  Ky. 
(2  A.  K.  Marsh)  495;  Clay  v.  Johnson, 
15  Ky.  (5  Litt.)  176;  Reynolds  v.  Key- 
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is  sufficient  to  support  a  promise  by  A  to  B,  the  payee  of  such  bill.19 
Payment  by  the  payee  of  a  bill  of  exchange  to  the  drawer  will  sup- 
port a  subsequent  promise  by  the  acceptor  to  the  payee.20  Per- 
mission to  a  national  bank  by  the  comptroller  to  resume  business 
and  a  restoration  of  the  directors  of  the  bank  to  their  lawful  rela- 
tions with  it,  is  consideration  for  a  contract  by  which  a  third  per- 
son furnished  collateral  to  secure  excessive  loans  theretofore  made 
by  a  bank  to  a  director,  and  such  bank  can  enforce  such  promise 
and  foreclose  its  lien  upon  such  collateral.  Whatever  consideration 
there  was  in  this  case  moved  from  the  United  States  in  allowing 
the  bank  to  resume  business,  or  from  those  dealing  with  the  bank 
thereafter,  but  not  from  the  bank  itself.21  It  might  be  explained 
on  the  ground  that  a  pledge  for  a  pre-existing  debt  needs  no  con- 
sideration. The  same  result  has  been  reached  where  a  note  was 
given  to  enable  the  bank  to  pass  examination  by  the  state  bank 
examiner.22  The  withdrawal  by  the  mother  of  her  demand  upon  the 
poormaster  for  the  support  of  a  bastard  child,  resulting  in  the 
poormaster's  dismissing  his  action  against  the  father,  is  considera- 
tion for  a  promise  to  her  to  furnish  such  support.23  A  promise  by 
an  officer  of  a  corporation  to  accept  a  reduction  in  salary  in  con- 
sideration of  the  acceptance  of  a  like  reduction  by  other  officers, 
is  supported  by  sufficient  consideration.24 


noldfl,  92  Ky.  556,  18  S.  W.  517;  Hale  v. 
Harris  (Ky.),  5  L.  R.  A.  (N.S.)  295,  91 
S.  W.  660,  28  Ky.  Law  Rep.  1172. 

Michigan.  Palmer  v.  Bray,  136  Mich. 
85,  98  N.  W.  849. 

Missouri.  Russell  v.  Barcroft,  1  Mo. 
514. 

Nebraska.  Tecumseh  National  Bank 
v.  Chamberlain  Banking  House,  63  Neb. 
163,  57  L.  R.  A.  811,  88  N.  W.  186. 

New  Hampshire.  Bank  v.  Rand,  38 
N.  H.  166;  Peterborough  &  Shirley  Ry. 
v.  Chamberlain,  44  N.  H.  494. 

Oklahoma.  Doxy  v.  Perry  Exchange 
Bank,  19  Okla.  183,  92  Pac.  150. 

Texas.  Dolson  v.  De  Ganahl,  70  Tex. 
620,  8  S.  W.  321. 

Utah.  Utah  National  Bank  v.  Nel- 
son, 38   Utah   169,   111   Pac.   907. 

Washington.  Skagit  State  Bank  v. 
Moody,  86  Wash.  286,  L.  R.  A.  19ft  A, 
1215,  150  Pac.  425. 

19  Alabama.  Hunt  v.  Johnson,  96 
Ala.  130,  11  So.  387. 


Indiana.  Olds  Wagon  Works  ▼. 
Coombs,  124  Ind.  62,  24  N.  £.  569. 

Iowa.  First  National  Bank  v.  Snell, 
32  la.  167. 

New  York.  Briggs  v.  Sizer,  30  N.  Y. 
647. 

North  Carolina.  Mason  t.  Wilson, 
84  N.  Car.  51,  37  Am.  Rep.  612;  Craig 
v.  Stewart,  163  N.  Car.  531,  79  S.  E. 
1100. 

20Arpin  v.  Owens,  140  Mass.  144,  3 
N.  E.  25. 

21  Teeumseh  National  Bank  v.  Cham- 
merlain,  63  Neb.  163,  57  L.  R.  A.  811, 
88  N.  W.  186. 

22  Skagit  State  Bank  v.  Moody,  86 
Wash.  286,  L.  R.  A.  19 16 A,  1215,  150 
Pac.  425. 

23  Beach  v.  Voegtlen,  68  N.  J.  L.  472, 
53  Atl.  695. 

24  Puller  v.  Royal  Casualty  Co.,  271 
Mo.  369,  196  S.  W.  755. 
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Subscription  contracts  in  which  the  mutual  promises  of  the  sub- 
scribers are  treated  as  considerations,  are  discussed  later.21  ' 

Some  of  the  little  authority  there  is  for  the  proposition  that  a 
stranger  to  the  consideration  can  not  sue  is  found  in  cases  where  A 
makes  a  promise  to  B,  who  furnishes  the  consideration,  which 
promise  may  result  in  a  benefit  to  X  if  performed,  but  which  is 
not  intended  primarily  for  the  benefit  of  X.28 

Payment  by  a  third  person  not  already  bound  is  a  valuable  con- 
sideration.27 A  check  of  a  third  person  is  a  consideration  for  a 
promise  to  stay  execution.2*  Payment  of  part  of  a  debt  by  a  third 
person  is  a  consideration  for  a  release  of  the  entire  debt.29  Pay- 
ment out  of  a  relief  fund  is  consideration  for  release  of  a  right  of 
action  against  a  railroad.30 

The  attempt  has  been  made  to  define  the  promisee  as  the  person 
from  whom  the  consideration  moves.  If  this  definition  is  correct, 
it  is  safe,  but  not  helpful  to  say  that  the  consideration  must  move 
from  the  promisee.  If  this  is  to  be  applied  so  as  to  prevent  B 
from  suing  if  A  makes  a  promise  to  B,  the  consideration  for  which 
moves  from  X  to  A,  it  is  not  true  according  to  the  great  weight  of 
authority.  The  only  effect  of  such  a  definition  will  be  to  force  us 
to  find  a  name  other  than  promisee  for  B,  to  whom  the  promise 
has  been  made  and  who  may  sue  upon  it,  according  to  the  weight 
of  authority.  The  cases  seem  to  regard  the  promisee  as  the  person 
to  whom  the  promise  is  made,  which  seems  a  most  plausible  defini- 
tion. Thus  where  A,  a  partner,  sells  his  interest  in  the  partnership 
to  his  co-partner,  B,  who  agrees  to  pay  all  the  debts  of  the  firm, 
and  X  is  surety  for  B's  performance,  C,  a  creditor  of  the  partner- 
ship, can  not  maintain  an  action  against  X  on  such  contract;11 
while  in  the  same  jurisdiction  a  promise  by  A,  made  directly  to  B 
to  pay  to  B  a  debt  owing  from  X  to  B,  in  consideration  of  prop- 


8  See  §550. 

2*  "Where  the  contract  ia  for  the 
benefit  of  the  contracting  party  and 
the  third  person  is  a  stranger  to  the 
contract  and  consideration,  the  action 
must  be  by  the  promisee."  Campbell 
v.  Lacock,  40  Pa.  St.   (4  Wright)   448. 

27  Farmer  v.  Sellers,  137  Ala.  112,  33 
So.  829. 

21  Standard  Oil .  Co.  v.  Drug  Co.,  1 
Neb.  Rep.  (unofficial)  443,  95  N.  W. 
667. 

29  Marshall  v.   Bullard,   114   Ia.  462, 


54  L.  R.  A.  862,  87  N.  W.  427;  Jack- 
son v.  Pennsylvania  R.  R.  Co.,  66  N. 
J.  L.  319,  55  L.  R.  A.  87,  49  Atl.  730; 
Ebert  v.  Johns,  206  Pa.  St.  395,  55 
Atl.  1064;  Ex  parte  Zefgfer,  83  S.  Car. 
78,  21  L.  R.  A.  (N.S.)  1005,  64  S.  E. 
513,  916.  This  question  was  raised  but 
not  decided  in  Saunders  v.  Whitcomb, 
177  Mass.  457,  59  N.  E.  192. 

MEckman  v.  R.  R.,  169  111.  312,  38 
L.  R.  A.  750,  48  N.  E.  496. 

31  Campbell  v.  Lacock,  40  Pa.  St.  (4 
Wright)    448. 
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erty  belonging  to  X,  which  X  has  placed  in  B's  hands,  is  sup- 
ported by  a  sufficient  consideration.32  B  is  here  a  stranger  to  the 
consideration,  but  not  to  the  promise. 

In  some  of  the  cases  in.  which  this  question  has  been  discussed, 
the  promise  may  have  been  made  to  the  person  from  whom  the 
consideration  moved,  for  the  benefit  of  a  third  person  who  is  now 
attempting  to  enforce  it. 

The  courts  do  not  always  distinguish  cases  in  which  A  makes  a 
promise  to  B,  and  X  furnishes  the  consideration  from  contracts  be- 
tween A  and  B,  for  which  X  furnishes  the  consideration,  when  they 
hold  both  classes  of  contracts  to  be  equally  enforceable.  If  X  can 
enforce  a  promise  by  A  to  B  when  the  consideration  moves  from 
B,  much  more  should  X  enforce  a  promise  which  is  made  directly 
by  A  to  him,  and  the  consideration  of  which  moves  from  B  to  A. 
A  special  reason  for  disregarding  this  distinction  is  found  in  the 
cases  in  which  a  contract,  which  at  the  outset  is  made  between  A 
and  B  for  X's  benefit,. is  regarded  in  legal  effect  upon  acceptance 
by  X  as  one  between  A  and  X,  under  which  B  has  no  rights  what- 
ever* In  such  jurisdictions  the  promise  is  in  legal  effect  one 
which  is  made  to  X  by  A,  and  for  which  B  merely  furnishes  the 
consideration.  In  such  cases  it  has  occasionally  been  thought  nec- 
essary to  explain  that  both  promise  and  consideration  inures  to  the 
benefit  of  the  beneficiary.31  If  A  has  a  valid  claim  against  the  X 
company,  a  corporation,  and  B.  one  of  the  stockholders,  agrees 
with  C,  the  other  stockholder,  for  value  moving  from  C,  to  assume 
all  the  debts  of  the  corporation  and  to  protect  C  against  liability, 
A  may  enforce  such  contract  against  B,*  on  the  theory  that  "the 
consideration  moving  between  the  parties  named,  like  the  obliga- 
tion, inures  to  the  benefit  of  the  claimant  and  will  sustain  a  re- 
covery on  the  contract."31 

If  we  are  to  reject  cases  in  which  A  makes  a  promise  to  B  for 
the  benefit  of  X,  practically  all  the  English  authority  to  the  effect 
that  the  consideration  must  move  from  the  promisee,  will  have  to 
be  rejected,  leaving  very  little  in  England  and  less  in  the  United 
States  to  support  it. 

»  Vincent  ▼.  Watson,  18  Pa.  St.   (6  SI  Withers  ▼.  Poe,  167  N.  Car.  372, 

Harris)    96.     (A's  promise  was  made  83  S.  E.  614. 

first  to  X  and   then   repeated  to  B.)  *  Withers  v.  Poe,   167  N.  Car.  372, 

»  Gardner  v.  Den i son,  217  Mass.  492,  83  S.  E.  614. 

51    L.  R.  A.    (N.6.)    1108,   106  N.   E*  "Withers  v.  Poe,  167  N.  Car.  37B, 

359;   Poe  ▼.  Dixon,  60  O.   S.   124,  71  83  S.  E.  614. 
Am.  St.  Rep.  713,  54  N.  E.  86. 
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§532.  Consideration  moving  from  two  or  more— Promise  to 
one.  If  A  makes  a  promise  to  B,  the  fact  that  the  consideration 
moves  from  B  and  X  does  not  render  such  contract  invalid.1  A 
sale  of  a  partnership  by  B  and  X  to  A,  is  consideration  for  A's 
promise  to  pay  to  B  such  sums  as  B  had  advanced  for  such  part- 
nership;2 and  B  may  maintain  such  action  without  joining  X  as 
plaintiff.8 

§533.  Consideration  moving  from  one  of  two  or  more  prom- 
isees. Contracts  in  which  the  consideration  is  furnished  to  the 
promisor  by  one  of  the  adversary  parties,  and  the  promise  is  made 
for  the  sole  benefit  of  the  other,  do  not  appear  to  be  common.  An 
example  of  a  case  where  A  makes  a  promise  to  B  and  C,  for  which 
the  consideration  is  to  be  furnished  by  B,  and.  C  is  the  sole  bene- 
ficiary can  be  suggested  where  A  is  indebted  to  B,  and  A,  B  and  C 
agree  that  A  shall  pay  such  amount  to  C  and  shall  be  discharged 
from  liability  to  B.  Here  there  is  a  consideration  for  A's  promise 
in  the  discharge  of  his  debt  to  B.  It  is  not  necessary  that  there 
should  be  any  consideration  between  B  and  C,  nor  any  moving 
from  C  to  A.1  It  is  quite  likely  that,  in  fact,  many  contracts  in 
which  A  makes  a  promise  to  B  for  the  benefit  of  X  are  really  cases 
of  this  type,  and  X  was  really  a  party  to  such  contract;  but  if  X 
can  sue,  even  if  not  a  party  to  the  contract,  his  actual  participation 
in  such  contract  is  likely  to  escape  attention. 

§  534.  Consideration  moving  from  promisee  to  one  of  two  or 
more  promisors.  Since  B's  giving  up  a  right  to  a  third  person 
would  be  a  consideration,  B's  giving  up  a  right  to  one  of  two 
promisors  is  a  consideration  for  the  promise  of  both.  So  where  A, 
a  physician,  entered  into  a  contract  with  B  and  C,  whereby  A 
bought  B's  practice,  and  B  and  C  both  agreed  not  to  compete  with 
A,  C's  promise  was  supported  by  a  sufficient  consideration.1 

On  the  other  hand,  it  has  been  held  without  much  thought  upon 
the  question  that  if  A  owns  certain  land  and  conveys  it  to  B,  who 
buys  it  in  reliance  on  the  promises  of  A,  of  X  who  is  A's  husband, 
and  of  Y,  to  whom  B  conveys  as  trustee  for  A  to  secure  the  unpaid 
purchase  price,  that  the  purchase  money  paid  in  by  A  will  first  be 

1  Jones  v.  Robinson,  1  Exch.  454.  517,  96  Am.  St.  Rep.  1003,  61  L.  R.  A 

*  Jones  v.  Robinson,  1  Exch.  454.  509.  93  N\  W.  440. 

3  Jones  v.  Robinson,  1  Exch.  454.  1  Ryan  v.  Hamilton,  205  HI.  191,  68 

ITweeddale  v.  Tweeddale,  116  Wis.  N.  E.  781  (reversing  108  HI.  App.  2121. 
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applied  to  discharge  a  lien  on  such  land,  there  is  no  consideration 
for  the  promises  of  X  and  Y.2 

* 

§535.  Consideration  neither  from  promisee  nor  to  promisor. 

In  a  number  of  groups  of  cases  promises  have  been  enforced 
although  the  consideration  did  not  move  from  the  promisee  and  it 
did  not  move  to  the  promisor.  In  accommodation  paper  no  con- 
sideration moves  from  the  payee  or  to  the  maker,  and  yet  the 
maker  is  liable  to  the  holder  for  value,  even  though  the  holder 
knew  that  it  was  accommodation  paper  when  he  acquired  it.1 
Outside  of  negotiable  instruments,  contracts  of  this  sort  are  rare. 
A  possible  illustration  of  a  case  in  which  the  consideration  moved 
neither  from  nor  to  a  party  to  the  contract  can  be  found  in  a  case 
in  which  settlement  and  dismissal  of  litigation  between  X  and  Y 
was  held  to  be  consideration  for  a  promise  by  A  to  B,  who  was  X's 
attorney,  to  pay  B's  fees  in  the  event  of  such  settlement.2  A  con- 
veyance by  A  to  B  is  a  sufficient  consideration  for  a  promise  by 
B's  father,  X,  to  pay  a  specified  amount  to  A's  child,  Y.* 

In  subscription  contracts  the  promise  of  each  subscriber  may  be 
supported  by  the  promises  of  the  other  subscribers.  If  the  prom- 
ise is  made  directly  to  the  payee,  the  consideration,  therefore,  is 
one  which  does  not  move  from  the  promisee  and  which  does  not 
inure  to  the  promisor.4    In  some  of  these  cases  the  contract  was 


2  Savage  v.  Cauthorn,  109  Va.  694, 
64  S.  E.  1052. 

1  England.  Charles  v.  Marsden,  1 
Taunt.  224;  Smith  v.  Knox,  3  Esp.  46. 

United  States.  Yeaton  v.  Bank,  9 
U.  S.  (5  Cranch)  49,  3  L.  ed.  33. 

Illinois.  Huston  v.  Newgaas,  234  111. 
285,  84  N.  E.  910. 

Iowa.  German  American  Savings 
Bank  v.  Hanna,  124  la.  374,  100  N. 
W.  57. 

New  York.  Davis  v.  Bly,  164  N.  Y. 
527,  79  Am.  St.  Rep.  670,  58  N.  E. 
648. 

Tennessee.  Tradesmen's  National 
Bank  v.  Looney,  99  Tenn.  278,  63  Am. 
St.  Rep.  830,  38  L.  R.  A.  837,  42  S.  W. 
149. 

This  rule  has  been  re-enacted  in  the 
Negotiable  Instruments  Law.    Tatum 


v.  Commercial  Bank  &  Trust  Co.,  185 
Ala.  249,  64  So.  561. 

The  accommodation  maker  is  of 
course  liable  if  the  purchaser  acquires 
such  instrument  without  notice  that  it 
is  an  accommodation  instrument.  Car- 
ruthers  v.  West,  11  Q.  B.  143;  Meh- 
linger  v.  Harriman,  185  Mass.  245,  70 
N.  E.  51. 

2  Van  Winkle  v.  King,  145  Ky.  691, 
141  S.  W.  46.  (The  court  finds  the 
consideration  in  this  case  to  be  B's 
granting  permission  to  A  to  go  to  B's 
clients  directly  to  settle  the  case  and 
surrendering  his  right  to  prosecute  the 
suit.) 

3  Faust  v.  Faust,  144  N.  Car.  383, 
57  S.  E.  22. 

4  Arizona.  Hurley  v.  Young  Men's 
Christian  Association,  16  Ariz.  26,  52 
L.  R.  A.  (N.S.)  220,  140  Pac.  816. 
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probably  entered  into  between  the  subscribers,  and  the  beneficiary 
was  not  a  party  thereto.  Cases  of  all  these  classes  fall  outside  of 
the  most  liberal  definition  of  consideration  known  to  the  common 
law. 

§  536.  Consideration  moving  from  promisor  to  promisee.  Occa- 
sionally the  transaction,  as  viewed  by  the  court,  is  one  in  which 
the  promisor  agrees  to  confer  two  or  more  independent  benefits 
upon  the  promisee.  The  transaction  really  consists  of  two  gratui- 
tous promises  from  the  same  promisor  to  the  same  promisee.  It 
might  be  suggested  that  the  promisee  is  not  bound  in  law  to  accept 
the  benefit  of  one  of  the  gratuitous  promises  and  that  if  he  agrees 
to  accept  such  benefit,  such  acceptance  on  his  part  is  a  considera- 
tion for  the  other  promise.  This  view,  however,  has  not  been  con- 
sidered by  the  courts  or  even  urged  upon  them  seriously,  and  no 
consideration  has  been  held  to  exist  when  the  alleged  consideration 
passes  from  the  promisor  to  the  promisee.1  If  a  deposit  to  secure 
performance  is  released  and  the  contract  is  cancelled,  it  is  held 
that  if  such  cancellation  is  a  benefit  to  A,  such  transaction  is  not 
a  consideration  for  a  new  promise  by  B  to  A.2  A  promise  by  an 
executor  to  buy  a  part  interest  in  the  estate  of  the  decedent  is  not 
supported  by  his  promise  to  pay  a  legacy  to  a  legatee  before  it  is 
legally  due,  even  though  the  contract  recites  that  the  executor  is 
.  desirous  of  winding  up  the  estate.3 


Connecticut.  Berkeley  Divinity 
School  v.  Jarvis,  32  Conn.  412. 

Indiana.  Petty  v.  Church,  95  Ind. 
278. 

Iowa.  Brokaw  v.  McElroy,  162  la. 
288,  50  L.  R.  A.  (N.§.)  835,  143  N.  W. 
1087. 

Michigan.  Allen  v.  Duffie,  43  Mich. 
1,  38  Am.  Rep.  159,  4  N.  W.  427; 
Waters  v.  Union  Trust  Co.,  129  Mich. 
040,  89  N.  W.  687. 

Nebraska.  Armann  v.  Buel,  40  Neb. 
803,  59  N.  W.  515. 

New  Hampshire.  Osborn  v.  Crosby, 
63  N.  H.  583,  3  Atl.  429. 

North  Carolina.  Rousseau  v.  Call, 
169  N.  Car.  173,  85  S.  E.  414. 


Pennsylvania.  Converse's  Estate,  240 
Pa.  St.  458,  87  Atl.  849. 

South  Carolina.  Bates  v.  Taylor, 
28  S.  Car.  476,  6  S.  E.  327. 

Wisconsin.  Lathrop  v.  Knapp,  27 
Wis.  214. 

Contra,  Cottage  Street  M.  E.  Church 
v.  Kendall,  121  Mass.  528;  Presbyterian 
Church  v.  Cooper,  112  N.  Y.  517,  8  Am. 
St.  Rep.  767,  3  L.  R.  A.  468,  20  N.  E. 
352. 

1  Brown  v.  Brew,  99  Wash.  560,  169 
Pac.  992;  Gates  v.  Herr,  102  Wash.  131, 
172  Pac.  912. 

2  Brown  v.  Brew,  99  Wash.  560,  169 
Pac.  992. 

3  Gates  v.  Herr,  102  Wash.  131,  172 
Pac.  912. 
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IV. 

NECESSITY  OP  CONSIDERATION. 

§  537.  Gratuitous  executory  promises.  According  to  the  formal 
statements  of  law  as  laid  down  by  the  courts,  it  is  well  settled  that 
a  simple  executory  promise  which  is  not  supported  by  a  valuable 
consideration  is  unenforceable  as  between  the  parties  thereto,1  and 


1  England.  Rann  v.  Hughes,  7  T. 
R.  (D.  &  E.)   350,  note  a;  Cary  5. 

United  States.  Arnold  v.  Scharbauer, 
116  Fed.  492;  Patton  v.  Wells,  121  Fed. 
337;  Kirby -Carpenter  Co.  v.  Burnett, 
144  Fed.  635;  United  States  v.  Cooke, 
207  Fed.  682. 

Alabama.  Maness  v.  Henry,  96  Ala. 
454,  11  So.  410;  Johnson  v.  Washburn, 
98  Ala.  258,  13  So.  48;  Mobile,  etc.,  Co. 
v.  Owen,  121  Ala.  505,  25  So.  612; 
Consolidated  Portrait  &  Frame  Co.  v. 
Barnett,   165  Ala.  655,  51   So.  936. 

Arkansas.  Thornton  v.  Bowie,  123 
Ark.  463,  185  S.  W.  793. 

California.  Peek  v.  Peek,  77  Cal.  106, 
11  Am.  St.  Rep.  244,  1  L.  R.  A.  185,  19 
Pac  227;  Lewis  v.  Ogram,  149  Cal. 
505,  10  L.  R.  A.  (N.S.)  610,  87  Pac.  60; 
Dore  v.  Southern  Pacific  Co.,  163  Cal. 
182,  124  Pac.  817. 

Colorado.  Currier  v.  Clark,  15  Colo. 
App.  6,  60  Pac.  958;  Cowan  v.  Howard, 
51  Colo.  157,  116  Pac.  153. 

Connecticut  Howe  v.  Raymond,  7*4 
Conn.  68,  49  Atl.  854. 

Delaware.  Corletto  v.  Morgan,  27 
Del.  (4  Boyce)  530,  89  Atl.  738. 

District  of  Columbia.  Gross  v. 
6teinfe,  9  Mackey  (D.  C.)  339. 

Florida.  Maloy  v.  Boyett,  53  Fla. 
956,  43  So.  243. 

Georgia.  Bramblet  v.  Lumsden,  80 
Ga.  707,  6  S.  E.  470;  Russell  v.  Smith, 
97  Ga.  287,  23  S.  E.  5;  Fowler  v.  Coker, 
107  Ga.  817,  33  S.  E.  661. 

Illinois.  Heartt  v.  Sherman,  229  III. 
581,  82  N.  E.  417;  Schlatter  v.  Triebel, 
284  111.  412?  120  N.  E.  289;  South  Park 
C6mmissioners  v.  Chicago  City  Ry.  Co., 


286  111.  504,  122  N.  E.  89;  Nelson  v. 
Pickwick  Associated  Co.,  30  111.  App. 
333;  Gaffield  v.  Scott,  33  111.  App.  317. 

Indiana.  First  National  Bank  v. 
Henry,  156  Ind.  1,  58  N.  E.  1057;  Mader 
v.  Coal,  14  Ind.  App.  299,  56  Am.  St. 
Rep.  304,  42  N.  E.  945. 

Iowa.  Mills  County  Bank  v.  Perry, 
72  la.  15,  2  Am.  St.  Rep.  228,  38  N. 
W.  341;  Smith  v.  Knight,  88  la.  257, 
55  N.  W.  189;  First  National  Bank 
v.  Felt,  100  la.  680,  69  N.  W.  1057; 
East  Omaha  Land  Co.  .v.  Hansen,  117 
la.  96, 90  N.  W.  705;  Forrest  v.  O'Bryan, 
126  la.  571,  102  N.  W.  492;  Meginnes 
v.  McChesney,  17*9  la.  563,  160  N.  W. 
50  [sub  nomine,  Meginnes  v.  Copeland, 
L.  R.  A.  1917E,  1060]. 

Kentucky.  Litz  v.  Goosling,  93  Ky. 
185,  21  L.  R.  A.  127,  19  S.  W.  527; 
Robinson  v.  Randall,  147  Ky.  45,  143 
S.  W.  769;  F.  T.  Gunther  Grocery  Co. 
v.  Koll,  153  Ky.  446,  155  S.  W.  1145. 

Maine.  Howe  v.  Klein,  89  Me.  376,  36 
Atl.  620. 

Maryland.  Coleman  v.  Applegarth, 
68  Md.  21,  11  Atl.  284. 

Massachusetts.  Dickinson  v.  Hall,  31 
Mass.  (14  Pick.)  217,  25  Am.  Dec.  390; 
Hendrick  v.  Ry.,  170  Mass.  44,  48  N. 
E.  835;  Houghton  v.  Granite  Co.,  171 
Mass.  354,  50  N.  E.  646. 

Michigan.  Stewart  v.  Jerome,  71 
Mich.  201,  15  Am.  St.  Rep.  252,  38 
N.  W.  895;  Harris  v.  Creveling,  80 
Mich.  249,  45  N.  W.  85;  Damon  v.  De 
Bar,  83  Mich.  262,  47  N.  W.  216. 

Minnesota.  Bardwell  v.  Witt,  42 
Minn.  468,  44  N.  W.  983. 

Missouri.     Kelly  v.  Thuey,  143  Mo. 
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as  to  third  persons  apart  from  questions  of  negotiability2  and 
estoppel.3  Consideration  is  one  of  the  essential  elements  of  a 
simple  executory  contract,  upon  which  the  parties  must  agree  in 
order  to  make  a  contract.4  This  proposition  is  so  thoroughly  set- 
tled in  most  jurisdictions  that  it  has  become  an  elementary  prin- 


422,  45  S.  W.  300;  Hicks  v.  Hamilton, 
144  Mo.  495,  66  Am.  St.  Rep.  431,  46 
S.  W.  432;  George  v.  Chicago,  Rock 
Island  &  Pacific  Ry.  Co.,  214  Mo.  551, 
113  S.  W.  1099. 

Montana.  Murphy  v.  Nett,  51  Mont. 
82,  L.  R.  A.   1915E,  797,  149  Pac.  713. 

Nebraska.  First  National  Bank  v. 
Estate  of  Lehnhoff,  77  Neb.  307,  112 
N.  W.  563  [affirming  on  rehearing,  First 
National  Bank  v.  Estate  of  Lehnhoff, 
7?  Neb.  303,  109  N.  W.  164] ;  Western 
Brick  &  Supply  Co.  v.  Mid-West  Con- 
struction Co.,  101  Neb.  254,  162  N.  W. 
635. 

New  Hampshire.  Portsmouth  Brew- 
ing Co.  v.  Mudge,  68  N.  H.  462,  44  Atl. 
600. 

New  Jersey.  Tulane  v.  Clifton,  47 
N.  J.  Eq.  361,  20  Atl.  1086  [affirmed, 
48  N.  J.  Eq.  310,  24  Atl.  131];  Drake 
v.  Lanning,  49  N.  J.  Eq.  452,  24  Atl. 
378;  East  Ridgelawn  Cemetery  Co.  v. 
Frank,  —  N.  J.  Eq.  — ,   104  Atl.  594. 

New  York.  Arend  v.  Smith,  151  N. 
Y.  502,  45  N.  E.  872;  Olmatead  v.  Lati- 
mer, 158  N.  Y.  313,  43  L.  R.  A.  685, 
53  N.  E.  5;  Hollins  v.  Hubbard,  165 
N.  Y.  534,  59  N.  E.  317;  Adams  v.  Gillig, 
199  N.  Y.  314,  92  N.  E.  670. 

North  Carolina.  Sugg  v.  Farrar,  107 
N.  Car.  123,  12  S.  E.  236;  Gardner  v. 
Ry.,  127  N.  Car.  293,  37  S.  E.  328; 
Hardison  v.  Reel,  154  N.  Car.  273,  70 
S.  E.  463. 

North  Dakota.  Peckham  v.  Van 
Bergen,  10  N.  D.  43,  84  N.  W.  566. 

Oklahoma.  Zebold  v.  Hurst,  -—  Okla. 
— ,  L.  R.  A.   1917F,  579,  166  Pac.  99. 

Oregon.     Dodson   v.  Dodson,   26  Or. 
349,   37   Pnc.   542. 
.   Pennsylvania.  Crawford's  Appeal,  61 


Pa.  St.  52,  100  Am.  Dec.  609;  Martin's 
Estate,  131  Pa.  St.  638,  18  Atl.  987; 
Cleaver  v.  Lenhart,  182  Pa.  St.  285,  37 
Atl.  811;  Lennig's  Estate,  182  Pa.  St. 
485,  61  Am.  St.  Rep.  725,  38  L.  R.  A. 
378,  38  Atl.  466. 

South  Carolina.  Gourdin  v.  Tren- 
holm,  25  S.  Car.  362. 

Tennessee.  Bradford  v.  Foster,  87 
Tenn.  4,  9  S.  W.  195. 

Utah.  Walker  v.  Bamberger,  17  Utah 
239,  54  Pac.  108;  Price  v.  Lloyd,  31 
Utah  86,  86  Pac.  767. 

Washington.  Washington  Mill  Co. 
v.  Lumber  Co.,  19  Wash.  165,  52  Pac. 
1067. 

West  Virginia.  Weaver  v.  Burr,  31 
W.  Va.  736,  3  L.  R.  A.  94,  8  S.  E.  743; 
Thomas  v.  Mott,  74  W.  Va.  493,  82 
S.  E.  325. 

Wisconsin.  Templeton  v.  Butler,  117 
Wis.  455,  94  N.  W.  306.  "Price  is  as 
essential  as  any  other  of  the  terms  of 
a  contract  and  without  this  agreed  upon 
no  contract  exists."  State  v.  Associated 
Press,  159  Mo.  410,  81  Am.  St.  Rep.  368, 
51  L.  R.  A.  151,  60  S.  W.  91.  See  on 
this  question,  Gratuitous  Undertakings, 
by  Joseph  H.  Beale,  5  Harvard  Law 
Review,  222;  The  Doctrine  of  Considera- 
tion, by  Clarence  D.  Ashley,  26  Harvard 
Law  Review,  429. 

2  See,  The  Want  of  Consideration  as 
a  Defense  to  Negotiable  Paperj  by 
Francis  M.  Burdick,  37  American  Law 
Register  (N.S.)  337.    See  ch.  LXXII. 

3  See  §§  731  et  seq. 

4  South  Park  Commissioners  v.  Chi- 
cago City  Ry.  Co.,  286  111.  504,  122  N. 
E.  89;  Gross  v.  Bibo,  19  N.  M.  495,  145 
Pac.  480. 
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ciple  in  so  far  that  gratuitous  promises  are  rarely  presented  to  the 
courts  except  when  the  absence  of  consideration  is  in  some  way 
disguised.1  A  promise  to  extend  the  time  of  payment  of  a  debt 
due  is  unenforceable  if  made  without  consideration,8  and  such 
promise  does  not  discharge  a  surety  in  jurisdictions  in  which  a 
binding  contract  for  the  extension  of  time  without  the  consent  of 
the  surety  operates  as  a  discharge  of  such  surety.7  A  promise  to 
extend  the  time  of  an  option  is  unenforceable.1  So  a  promise  to 
release  salary  already  due ; •  a  promise  by  an  embezzling  treasurer 
to  repay  in  addition  to  his  own  shortage  that  made  by  his  pre- 
decessor ; ,0  a  promise  to  make  a  testamentary  disposition  of  prop- 
erty ;  "  a  promise  by  A  to  divide  certain  property  with  his  father ;  n 
a  promise  to  release  one  from  a  contract,13  or  to  release  a  retiring 
partner  from  a  debt ; 14  a  promise  to  lend  money ; 1§  a  promise  not 
to  sue ; 1S  a  promise  by  a  judgment  creditor  not  to  enforce  a  judg- 
ment against  a  third  person  (the  father-in-law  of  the  promisee) 
until  promisee's  claim  against  a  firm,  of  which  the  judgment  cred- 
itor was  a  member,  should  have  been  settled ; n  a  promise  to  assign 
a  mortgage ; 1I  a  promise  to  waive  a  lien ; w  a  promise  to  pay  pre- 


t  See  §§  564  et  seq. 

6  California.  Peachy  v.  Witter,  131 
Cal.  316,  63  Pac.  468. 

Georgia.  Tatum  v.  Morgan,  108  Ga. 
336,  33  S.  E.  940. 

Kansas.  Ott  v.  Anderson,  9  Kan. 
App.  320,  61  Pac.  330;  Conklin  v.  Lori- 
mer,  10  Kan.  App.  550,  63  Pac.  23. 

Michigan.  Bartlett  v.  Smith,  146 
Mich.  188,  109  N.  W.   260. 

Montana.  Burton  v.  Kipp,  30  Mont. 
275,  76  Pac.  563. 

New  Mexico.  Southard  v.  Latham, 
18  N.  M.  503,  138  Pac.  205. 

Thus  a  promise  for  an  extension  of 
time,  "subject  to  the  same  terms  and 
conditions,  including  tax  insurance  and 
interest  clauses  as  at  present,"  is  void. 
Olmstead  v.  Latimer,  158  N.  Y.  313,  43 
L.  R.  A.  685,  53  N.  E.  5.  Compare  Angel 
v.  Miller,  16  Tex.  Civ.  App.  679;  39  S. 
W.  1092;  Buffington  v.  Bronson,  61  O. 
S.  231,  56  N.  E.  762. 

1  Alabama  Fidelity  &  Casualty  Co.  v. 
Alabama  Fuel  &  Iron  Co.,  190  Ala.  397, 
67  So.  318. 

t  Coleman  t.  Applegarth,  68  Md.  21, 
6  Am.  St.  Rep.  417,  11  Atl.  284. 


•  Mobile,  etc.,  Co.  v.  Owen,  121  Ala. 
505,  25  So.  612. 

10  Portsmouth  Brewing  Co.  v.  Mudge, 
68  N.  H.  462,  44  Atl.  600. 

11  Caylor  v.  Caylor,  22  Tnd.  App.  666, 
72  Am.  St.  Rep.  331,  52  N.  E.  465; 
Drake  v.  Lanning,  49  N.  J.  Eq.  452,  24 
Atl.  378. 

UDodson  v.  Dodson,  26  Or.  349,  37 
Pac.  542. 

13  0u11aban  v.  Baldwin,  100  Cal.  648, 
35  Pac.  310;  Templeton  v.  Butler,  117 
Wis.  455,  94  N.  W.  306. 

14  Bays  v.  Johnson,  80  W.  Va.  559,  92 
S.  E.  792. 

«Gutheil  v.  Schmidt,  8  Colo.  App.  71, 
44  Pac.  853;  Rice  v.  Rice,  46  La.  Ann. 
711,  15  So.  538. 

ItGrunwald  v.  Freese  (Cal.),  34  Pac. 
73. 

"Burton  v.  Kipp,  30  Mont.  275,  76 
Pac.  563. 

Illsham  v.  Therasson,  53  N.  J.  Eq. 
10,  30  Atl.  969.  (Where  no  promise  to 
pay  therefor  has  been  made.) 

it  Sugg  v.  Farrar,  107  N.  Car.  123,  12 
S.  E.  236. 
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miums  on  a  life  insurance  policy  payable  to  another;20  a  promise 
to  deal  with  a  certain  firm  exclusively;21  a  promise  to  pay  an 
annuity ; n  a  promise  to  pay  commissions  without  service  in  re- 
turn ; M  a  promise  to  give  to  another  a  share  of  profits  in  an  enter- 
prise to  which  such  other  contributes  nothing;24  a  promise  by  the 
prospective  purchaser  of  land  at  a  sheriff's  sale  to  divide  it  with 
the  original  owner ; a  a  promise  by  A  to  buy  certain  land  with  his 
own  money,  sell  it  to  X  and  pay  one-half  of  the  profits  of  such 
transaction  to  B,  who  was  X's  agent; w  a  promise  to  cancel  notes; n 
a  promise  by  a  bona  fide  holder  of  a  note  to  look  to  the  payee  and 
not  to  sue  the  maker ; n  a  promise  to  surrender  a  bill  of  lading ; M 
to  locate  the  boundary  line  between  two  adjoining  tracts  of  land 
at  a  place  which  is  known  not  to  be  the  true  place  so  as  to  transfer 
a  tract  of  land  from  one  to  the  other;30  to  notify  a  prospective 
bidder  when  bids  would  be  let,  the  adversary  party  not  promising 
to  bid;81  or  a  promise  to  act  as  a  bailee,82  are  none  of  them  en- 
forceable where  nothing  was  given  or  promised  in  return.  The 
practical  experience  of  a  new  stockholder  is  no  consideration  for 
the  corporation's  pledging  its  property  to  secure  his  note  given  for 
the  stock.83  In  a  renewal  of  a  contract,  void  for  want  of  considera- 
tion, the  original  contract  is  no  consideration  for  the  new  one.34 
Such  a  contract  can  not  be  made  valid  by  ratification  unless  a 
valuable  consideration  for  such  ratification  exists.30 

The  fact  that  a  covenant  to  pay  uses  the  word  "give,"  does  not 
show  conclusively  that  it  is  a  gratuitous  promise.30 


20Kessler  v.  Kuhn,  1  Ind.  App.  511, 
27  N.  E.  980. 

21  Chapin  v.  Brown,  83  la.  156,  32  Am. 
St.  Rep.  297,  12  L.  R.  A.  428,  48  N. 
W.   1074. 

22  Tulane  v.  Clifton,  47  N.  J.  Eq.  351, 
20  Atl.  1086  [affirmed,  48  N.  J.  Eq. 
310,  24  Atl.  1311. 

23  Myers  v.  Dean,  132  N.  Y.  65,  30  N. 
E.  259.  (A  promise  to  pay  a  broker  for 
securing  a  lease  which  could  only  be 
obtained  at  public  auction.) 

24Trayes  v.  Johns,  11  Colo.  App.  219, 
52  Pac.  1113  [citing  Mitchell  v.  O'Neal, 
4  Nev.  504]. 

28  Gloeckner  v.  Kittlaus,  192  Mo.  477, 
91  S.  W.  126. 

26  Forrest  v.  CBryan,  126  la.  571,  102 
N.  W.  492. 


27Templeton  v.  Butler,  117  Wis.  455, 
94  N.  W.  306. 

21  Muller  v.  Swanton,  140  Cal.  249,  73 
Pac.  994. 

26  Hollins  v.  Hubbard,  165  N.  Y.  534, 
50  N.  E.  317. 

30  Lewis  v.  Ogram,  149  Cal.  505,  10 
L.  R.  A.   (N.S.)   610,  87  Pac.  60. 

31Wooten  v.  S.  R.  Biggs  Drug  Co., 
169  N.  Car.  64,  85  S.  E.  140. 

32Tomko  v.  Sharp,  87  N.  J.  L.  385, 
94  Atl.  793. 

33  Washington  Mill  Co.  v.  Lumber  Co., 
19  Wash.  165,  52  Pac.  1067. 

34Heimann  v.  Hainz,  65  111.  App.  316. 

SSBeland  v.  Brewing  Association,  157 
Mo.  593,  58  S.  W.  1. 

36  Wilkinson  v.  Oliveira,  1  Bing.  (N. 
C.)  490;  Fearnley  v.  Fearnley,  44  Colo, 
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Consideration  in  the  common-law  meaning  is  unknown  to  the 
civil  law."  Thus  the  existence  of  A's  debt  to  B  is  a  consideration 
for  C  's  promise  to  pay  it.31 

While  there  was  at  one  time  a  tendency  to  restrict  the  applica- 
tion of  the  rule  requiring  consideration  to  oral  contracts,  and  to 
hold  that  this  rule  did  not  apply  to  written  contracts  by  reason  of 
the  greater  deliberation  with  which  the  latter  were  executed,39  it 
now  is  well  settled  that  a  written  contract  needs  a  valuable  con- 
sideration,40 and  that  the  principles  of  consideration  apply  alike  to 
both  kinds  of  contracts  in  the  absence  of  statute.  The  Statute  of 
Frauds  requires  written  evidence,  but  it  does  not  purport  to  do 
away  with  any  of  the  elements  of  a  valid  contract.  Accordingly, 
consideration  is  necessary,  although  the  contract  is  one  which,  by 
the  Statute  of  Frauds,  must  be  proved  by  writing,  and  although  it 
is  actually  reduced  to  writing.41  A  written  declaration  of  sale  is 
unenforceable  without  consideration.42  A  gratuitous  written  prom- 
ise to  keep  an  offer  open  for  a  specified  length  of  time  does  not 
prevent  the  offeror  from  revoking  such  offer.43 

Consideration  is  necessary  in  case  of  a  negotiable  instrument 
which  is  not  in  the  hands  of  a  bona  fide  holder  for  value.44 

There  are,  however,  a  number  of  promises  to  which  legal  effect 
is  given,  although  they  are  not  regarded  as  contracts,  and,  accord- 
ingly, consideration  is  not  made  a  requisite.  One  who  has  been 
induced  to  enter  into  a  contract  through  fraud,48  or  misrepresenta- 
tion,48 or  undue  influence,47  or  duress,48  or  one  who  has  been  in- 


417,  98  Pac.  819;  Spencer  v.  Potter** 
Estate,  85  Vt.  1,  80  Atl.  821. 

WPritchard  v.  Norton,  106  U.  S.  124, 
27  L.  ed.  104;  Mouton  v.  Noble,  1  La. 
Ann.  192;  Causa  and  Consideration 
in  the  Law  of  Contracts,  by  Ernest  G. 
Lorenzen,  28  Yale  Law  Journal,  621. 

*  New  Orleans,  etc.,  Ry.  v.  Chapman, 
8  La.  Ann.  97;  Pritchard  v.  Norton, 
106  U.  S.  124,  27  L.  ed.  104. 

Si  See  §511. 

40  England.  Rann  v.  Hughes,  7  T. 
R.  (D.  &  E.)  350,  note  a. 

Alabama.  Brown  v.  Adams,  1  Stew. 
(Ala.)  51,  18  Am.  Dec.  36. 

California.  Lewis  v.  Ogram,  149  Cal. 
505,  10  L.  R.  A.  (N.S.)  610,  87  Pac.  60. 

Massachusetts.  Thacher  v.  Di&more, 
5  Mass.  299,  4  Am.  Dec.  61. 


Oklahoma.  Zebold  v.  Hurst,  —  Okla. 
— ,  L.  R.  A.    1917F,  579,   166  Pac.   99. 

Texas.  Jones  v.  Holliday,  11  Tex. 
412,  62  Am.  Dec.  487. 

Virginia.  Beverleys  v.  Holmes,  18 
Va.   (4  Munf.)  95. 

41  Rann  v.  Hughes,  7  T.  R.  (D.  &  E.) 
350,  note  a;  Wright  v.  Threatt,  146 
Ga.  778,  92  S.  E.  640. 

42  Tiinmons  v.  Bostwick,  141  Ga.  713, 
82  S.  E.  29. 

43  Kirby-Carpenter  Co.  v.  Burnett,  144 
Fed.  635. 

44  See  ch.  LXXH. 

45  See  §§  354  et  seq. 
4SSee  §378. 

47  See  §480. 

48  See  §  506. 
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duced  to  enter  into  a  transaction  by  constructive  fraud,11  may 
elect  to  disaffirm  such  contract  or  transaction,  on  the  one  hand,  or 
to  affirm  it,  on  the  other.  If  he  elects  to  affirm  the  transaction, 
the  transaction  is  thus  rendered  valid ;  and  from  the  nature  of  his 
right  to  elect  between  affirming  and  disaffirming  the  contract,  it  is 
not  necessary  that  there  should  be  any  additional  consideration  for 
his  election  to  affirm.  In  a  like  manner,  one  who  has  been  induced 
to  enter  into  a  so-called  contract  by  reason  of  a  mistake  as  to  an 
essential  element,  may  elect  to  accept  the  offer  of  the  adversary 
party  upon  discovering  the  true  state  of  facts.10  Such  election  is 
final  and  conclusive  without  any  new  consideration.  From  the 
nature  of  the  original  transaction,  this  is  not  a  true  case  of  ratifi- 
cation, although  this  name  is  often  given  to  it.11 

One  who  has  entered  into  a  contract  which  he  may  avoid,  be- 
cause of  personal  incapacity,  such  as  an  infant,12  an  insane  person,18 
a  drunkard,54  and  the  like,  has  the  election  to  affirm  such  contract 
or  to  disaffirm  it ;  and  when  he  has  exercised  his  election  with  full 
knowledge  of  the  facts,  such  election  is  final.  Accordingly,  if 
such  person  elects  to  affirm  the  transaction,  his  election  is  final  and 
conclusive  without  any  new  consideration. 

Some  forms  of  discharge,  such  as  certain  types  of  breach  of  the 
covenants  of  the  contract,"  certain  types  of  breach  of  express  con- 
dition,16 and  alteration,17  give  to  the  party  who  is  not  in  default 
and  who  is  not  guilty  of  any  wrongful  act,  the  right  to  treat  the 
contract  as  discharged  or  as  in  full  force  and  effect  at  his  election. 
Such  election  to  treat  the  contract  in  effect  is  final  and  conclusive, 
without  a  new  consideration. 

The  extent  to  which  the  foregoing  principles  apply  to  waiver  of 
demand  and  notice  of  a  negotiable  instrument  by  one  who  is  en- 
titled thereto,  and  who  has  been  discharged  by  failure  to  make 
demand  or  to  give  notice,  is  a  question  upon  which  there  has  been 
a  slight  conflict  of  authority.  While  it  is  ordinarily  said  that  an 
endorser  is  liable  only  upon  condition  of  presentment,  demand,  and 
notice,  it  has,  nevertheless,  been  held  by  the  great  weight  of  numer- 
ical authority  that  presentment,  demand,  and  notice,  are  not  condi- 
tions  in  the  ordinary  common-law  sense ;  and  that  failure  to  make 
presentment  and  demand  and  to  give  notice,  do  not  automatically 

49  See  §  435.  M  See  ch.  XLTX. 

■0  See  §  276.  »  See  ch.  LXXXIV. 

•1  See  §  27«.  *•  See  ch.  LXXVII. 

•2  See  ch.  XLVI.  *7  See  ch.  LXXXV. 
M  See  ch.  XLVII. 
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discharge  the  indorser,  but  that  they  merely  give  him  a  defense 
which  he  may  interpose  at  his  election  or  which  he  may  waive  if 
he  chooses  to  do  so.  In  applying  this  principle,  it  has  been  held 
that  after  an  indorser  has  been  discharged  by  failure  to  present 
the  negotiable  instrument  for  payment,  or  to  make  demand  there- 
for, or  to  give  notice  to  him,  he  may,  nevertheless,  waive  such 
presentment,  demand,  and  notice;  and  that  he  may  thus  render 
himself  absolutely  liable  without  any  new  consideration.11    In  a  few 


WSigerson  v.  Matthews,  61  U.  S.  (20 
Haw.)  496,  15  L.  ed.  989;  Yeager  v. 
Farwell,  80  U.  S.  (13  Wall.)  6,  20  L. 
ed.  476;  Neal  v.  Wood,  23  Ind.  623; 
Cheshire  v.  Taylor,  29  la.  492;  Schwartz 
v.  Wilmer,  90  Md.  136,  44  Atl.  1059; 
Rindge  v.  Kimball,  124  Mass.  209;  Toole 
v.  Crafts,  193  Mass.  110,  118  Am.  St. 
Rep.  456,  78  N.  E.  775;  Lockwood  v. 
Bock,  50  Minn.  142,  52  N.  W.  391;  Shel- 
don v.  Horton,  43  N*.  Y.  93,  3  Am.  Rep. 
669;  Ross  v.  Hurd,  71  N.  Y.  14,  27  Am. 
Rep.  1;  Burgettstown  National  Bank 
v.  Nill,  213  Pa.  St.  456,  8  L.  R.  A. 
(N.S.)   1079,  63  Atl.  186. 

"'The  sole  question  is:  Did  the 
waiver  of  protest,  made  eighteen 
months  after  the  maturity  of  the  note 
and  under  the  circumstances  sworn  to 
by  the  appellant,  relate  back  to  the 
date  of  the  maturity  of  the  note  and 
bind  him  as  indorser,  as  though  he  had 
received  due  notice  of  dishonor?' 

"We  think  this  question  must  be 
answered  in  the  affirmative,  and  that, 
therefore,  there  was  no  error  in  making 
the  rule  absolute,  and  entering  judg- 
ment against  the  defendant.  There  is 
a  clear  admission  in  the  affidavit  that 
the  defendant  knew  the  laches  of  the 
plaintiff  before  he  signed  the  waiver  of 
protest.  The  plaintiff's  cashier  called 
on  the  defendant  in  March  or  April, 
1904,  and  secured  his  signature  to  the 
writing  on  the  back  of  the  note  waiv- 
ing protest.  Until  that  time  the  de- 
fendant says  he  had  no  notice  that 
Swaney,  the  maker,  had  not  paid  the 
note.     He  was  then  told,  as  averred 


in  the  affidavit,  'that  the  note  in  the 
form  in  which  it  then  was,  not  hav- 
ing been  protested  and  no  notice  of  dis- 
honor having  been  given  to  affiant  or 
demand  made  upon  affiant  for  the  pay- 
ment thereof,  was  objected  to  by  the 
bank  examiner.'  The  defendant,  there- 
fore, knew  before  he  signed  the  waiver 
of  protest  that  no  demand  for  pay- 
ment had  been  made,  and  that  no  notice 
of  the  dishonor  of  the  note  had  been 
given  him  as  the  indorser.  Hence,  he' 
had  full  knowledge  of  the  laches  of  the 
holder  of  the  note  when  he  waived 
protest  of  the  instrument.  Under  these 
facts,  which  are  disclosed  by  the  affi- 
davit of  defense,  the  defendant  could 
waive  the  laches  of  the  holder  in  mak- 
ing demand  for  payment,  and  in  giving 
notice  of  tfee  dishonor  of  the  note.  4 
Am.  &  Eng.  Enc.  Law  (Second  Edition)  T 
p.  453;  Day  v.  Ridgeway,  17  Pa.  303; 
Annville  Nat.  Bank  v.  Kettering,  106 
Pa.  531,  51  Am.  Rep.  536.  'An  in- 
dorser is  entitled  to  notice  of  protest 
of  a  negotiable  note,'  says  Mr.  Justice 
Coulter  in  delivering  the  opinion  in  Day 
v.  Ridgway,  'because  the  contract  is 
that  the  maker  will  pay  at  maturity; 
and  the  strict  punctuality,  which  is 
the  life  of  the  commercial  law,  au- 
thorizes the  indorser  to  presume  that 
he  has  paid,  in  the  absence  of  any 
notice  to  the  contrary.  But  the  right 
to  receive  notice  in  order  to  make  him 
liable,  like  any  other  right,  may  be 
waived  by  the  indorser.'  In  the  Ket- 
tering Case,  Sterrett,  J.,  delivering  the 
opinion  says  (p.  538  of  106  Pa.,  p.  536 
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jurisdictions,  however,  failure  to  make  presentment  and  demand, 
or  to  give  notice,  has  been  regarded  as  terminating  the  obligation 


of  51'  Am.  Rep):  'No  principle  of  the 
law -merchant  is  better  settled  than 
that  demand  and  notice  of  the  non- 
payment of  a  negotiable  note  may  be 
waived  by  the  indorser,  either  orally 
or  in  writing,  or  by  acts  clearly  cal- 
culated to  mislead  the  holder  and  pre- 
vent him  from  treating  the  note  as  he 
otherwise  would;  but  there  is  some 
diversity  of  opinion  as  to  what  con- 
stitutes a  waiver  of  these  necessary 
prerequisites  to  charge  the  indorser.' 
The  indorser  may  waive  protest 
after  the  date  of  maturity  of 
the  note  with  like  effect  as  if 
done  prior  to  that  date.  Barclay  v. 
Weaver,  19  Pa.  396,  57  Am.  Dec.  681; 
Hoadley  v.  Bliss,  9  Ga.  303;  Sheldon 
«v.  Horton,  43  N.  Y.  93,  3  Am.  Rep. 
669;  Ross  v.  Hurd,  71  N.  Y.  14,  27 
Am.  Rep.  1;  Rindge  v.  Kimball,  124 
Mass.  209;  1  Parsons,  Notes  &  Bills, 
594;  2  Randolph,  Com.  Paper,  §  1356. 
In  Barclay  v.  Weaver,  this  court  said 
(p.  401  of  19  Pa.,  p.  664  of  57  Am. 
Dec) :  'It  seems,  therefore,  that  the 
duty  of  demand  and  notice,  in  order 
to  hold  an  indorser,  is  not  a  part  of 
the  contract,  but  a  step  in  the  legal 
remedy,  that  may  be  waived  at  any 
time  in  accordance  with  the  maxim 
quilibet  potest  renunciare  juri  pro  se 
introducto.'  In  some  jurisdictions  it 
is  held  that  the  waiver,  when  made 
after  the  maturity  of  the  note,  must 
be  with  full  knowledge  of  the  indorser 'a 
laches,  and  that  it  requires  a  new  con- 
sideration. But  it  is  settled  by  numer- 
ous American  authorities  that  a  waiver 
of  protest  need  not  be  supported  by  a 
new  consideration.  Neal  v.  Wood,  23 
Ind.  523;  Hughes  v.  Bowen,  15  Iowa 
446;  Cheshire  v.  Taylor,  29  Iowa  492; 
Sheldon  v.  Horton,  supra;  Tebbetts  v. 
Dowd,  23  Wend.  379;  Wall  v.  Bry,  1 
La.  Ann.  312;  Lane  v.  Steward,  20 
Me.  98. 


"We  know  of  no  decision  of  this 
court  holding  that  such  waiver  must 
be  supported  by  a  new  consideration. 
The  contrary  rule,  however,  is  dis- 
tinctly recognized  in  Barclay  v. 
Weaver,  supra.  In  that  case  Mr.  Jus- 
tice Lowrie,  in  construing  the  contract 
of  an  indorser  of  negotiable  paper, 
says  (p*  400  of  19  Pa.,  p.  663  of  57  Am. 
Dec.) :  'The  most,  therefore,  that  can 
be  said  of  an  indorsement  of  nego- 
tiable paper,  is  that  from  it  there  is 
implied  a  contract  to  pay,  on  condi- 
tion of  the  usual  demand  and  notice, 
and  that  this  implication  is  liable  to 
be  changed  on  the  appearance  of  cir- 
cumstances inconsistent  with  it, 
whether  those  circumstances  be  shown 
orally  or  in  writing.  But  it  may  well 
be  questioned  whether  the  condition  of 
demand  and  notice  is  truly  part  of  the 
contract,  or  only  a  step  in  the  legal 
remedy  upon  it.  If  it  is  part  of  the 
contract,  how  can  it  be  effectually  dis- 
pensed with  without  a  new  contract 
for  a  sufficient  consideration,  especially 
after  the  maturity  of  the  note?  Yet 
there  are  decisions  without  number 
that  a  waiver  of  it  during  the  currency 
or  after  the  maturity  of  the  note  will 
save  from  the  consequences  of  its  omis- 
sion. This  could  not  be  if  it  was  a 
condition  of  the  contract,  for  then  the 
omission  of  it  would  discharge  the  in- 
dorser both  morally  and  legally;  and 
no  new  promise  afterwards,  even  with 
full  knowledge  of  the  facts,  could  be 
of  any  validity.  If,  however,  an  in- 
dorsement without  other  circumstances 
be  regarded  as  an  implied  contract  to 
pay,  provided  the  holder  use  such  dili- 
gence that  the  indorser  loses  nothing 
by  his  negligence  or  indulgence,  then 
it  accords  with  all  these  decisions. 
Then  the  law,  and  not  the  contract, 
declares  the  usual  demand  and  notice 
to  be  in  all  cases  conclusive,  and  in 
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of  the  indorser  absolutely,10  and  accordingly  the  subsequent  prom- 
ise of  the  indorser  to  pay  such  instrument  in  spite  of  such  omis- 
sion to  make  presentment  and  demand,  or  to  give  notice,  is  in- 
operative unless  it  is  supported  by  a  new  consideration.80  In  one 
of  the  cases  in  which  this  view  was  expressed,  however,  the  actual 
decision  was  not  based  upon  this  rule,  but  on  the  rule  that  even 
if  such  waiver  had  been  operative,  it  did  not  discharge  the  holder 
of  the  instrument  from  his  obligation  to  use  due  diligence  in  the 
future;  and  since  it  appeared  that  if  he  had  used  diligence  after 
such  waiver,  he  could  have  collected  the  full  amount  of  the  in- 


some  cases  necessary  evidence  of  such 
diligence.  *  *  *  It  (the  law)  is 
therefore  perfectly  consistent  in  declar- 
ing that  an  indorser  is  hound  by  a 
new  promise,  after  he  knows  of  the 
omission  of  demand  and  notice;  for 
this  is  an  admission  that  he  was  not 
entitled  to  it,  or  has  not  suffered  for 
want  of  it.  It  declares  demand  and 
notice  necessary,  in  some  cases,  to  save 
the  indorser  from  loss,  and  it  declares 
that  his  own  admission  may  be  sub- 
stituted for  them.'  It  is  manifest,  there- 
fore, that  from  the  nature  of  the  in- 
dorsees contract  a  new  consideration 
is  not  required  to  support  a  waiver  of 
protest  before  or  after  maturity  of  the 
paper."  Burgettstown  National  Bank 
v.  Nill,  213  Pa.  St.  456,  3  L.  R.  A. 
(N.S.)    1079,  63  AtL   186. 

••  Huntington  v.  Harvey,  4  Conn.  124. 

M  Huntington  v.  Harvey,  4  Conn. 
124;  Sebree  Deposit  Bank  v.  More- 
land,  96  Ky.  150,  29  L.  R.  A.  305,  28 
S.  W.   153. 

"There  is  no  doctrine  more  firmly 
established  than  that  negotiable  paper, 
when  dishonored,  requires  actual  pro- 
test and  notice  to  those  who  are  the 
mere  accommodation  indorsers  or  draw- 
ers in  order  to  hold  them  responsible. 
This  is  the  rule  of  the  law-merchant, 
and  applicable  to  notes  discounted  in 
bank  and  placed  on  the  footing  of 
foreign  bills  by  our  statute.  And  to 
recognize  a  doctrine  that  in  effect  dis- 
penses with  the  performance  of  condi- 


tions by  the  holder  upon  which  the 
indorser  agrees  to  become  bound,  and 
hold  him  liable  upon  a  subsequent 
promise  to  pay,  although  released,  de- 
stroys the  virtue  of  commercial  paper, 
and  places  the  indorser  at  the  mercy 
of  those  who,  in  great  commercial 
transactions,  are  seeking  to  hold  those 
liable  who  have  been  once  released, 
upon  the  plea  that  the  laches  of  the 
holder  redounds  at  last  to  his  bene- 
fit, if  he  can  establish  a  promise  on 
the  part  of  the  indorser,  although  re- 
leased from  the  payment  of  the  dis- 
honored paper. 

"There  is  no  rule  of  commercial  law 
more  rigidly  applied  than  that  requir- 
ing notice  of  protest  to  those  who  are 
the  mere  indorsers  of  negotiable  paper, 
and  there  is  but  little  reason,  it  seems 
to  us,  for  dispensing  with  this  rule, 
or  nullifying  the  conditions  upon  which 
the  indorser  becomes  and  is  to  remain 
bound,  for  the  purpose  of  releasing 
the  holder  from  the  effect  of  his  own 
laches.  When  the  question  of  a  want 
of  notice  is  in  issue,  it  would  be  com- 
petent to  show  a  subsequent  promise 
to  pay,  as  a  circumstance  showing  that 
the  party  had  received  notice,  but  to 
make  such  a  promise  conclusive,  or  a 
waiver  of  the  right  to  a  notice,  is  a 
doctrine  in  which  we  can  not  concur." 
Sebree  Deposit  Bank  v.  Moreland,  96 
Ky.  150,  29  L.  R.  A.  305,  28  S.  W. 
153. 
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strument  from  the  party  who  was  primarily  liable  thereon,  the 
indorser  was  held  to  be  discharged.  Statements  as  to  the  effect  of 
his  waiver  were  therefore  in  part  obiter.61 

The  Negotiable  Instruments  Law  provides:  "Notice  of  dishonor 
may  be  waived,  either  before  the  time  of  giving  notice  has  arrived, 
or  after  the  omission  to  give  due  notice,  and  the  waiver  may  be 
express  or  implied. ' ' tt  Such  statute  is  undoubtedly  intended  to 
change  the  pre-existing  rule  of  law  and  to  make  waiver  by  the 
indorser  final  and  conclusive,  although  no  consideration  exists 
therefor.  While  this  has  been  recognized  in  jurisdictions  in  which 
it  had  been  held  before  the  passage  of  the  Negotiable  Instruments 
Law,  that  such  waiver  needed  a  consideration,  this  holding  was 
made  in  a  case  in  which  the  indorser  agreed  to  renew,  but  did  not 
agree  to  pay  the  instrument  without  a  renewal,  and  in  which,  ac- 
cordingly, it  was  held  that  no  waiver  existed.88     Such  holding, 

■ 

although  clearly  correct,  was  an  obiter  in  this  case. 

§538.  Gratuitous  bailment.  The  discussion  of  contractual 
liability  in  case  of  a  gratuitous  bailment,  and  the  consequent  nec- 
essity of  a  consideration  in  such  cases,  is  complicated  by  the  fact 
that  liability  in  bailment  is  not  necessarily  contractual.  The  Eng- 
lish rule  was  that  breach  of  common-law  duty  in  bailment  might 
give  rise  to  an  action  in  tort ; 1  while  breach  of  an  obligation  ex- 
tending beyond  the  common-law  duty  in  bailment  and  arising  out 
of  a  special  agreement  alone  can  not  give  rise  to  an  action  in  tort, 
but  the  action  must  be  in  contract.2  The  bailor  might  waive  the 
tort  and  sue  in  assumpsit,  since  the  relation  originated  in  agree- 
ment,8 but  he  could  not  waive  assumpsit  and  sue  in  tort  if  his 
action  was  based  on  a  special  contract  and  not  on  a  breach  of  com- 
mon-law duty.4  „ Accordingly,  while  liability  is  imposed  upon  the 
bailee  without  a  special  contract,  this  liability  is  not  contractual 
and  does  not  need  a  consideration,  since  it  is  not  necessary  to  as- 
sume a  contract.  - 

•1  Huntington  v.  Harvey,  4  Conn.  124.  2  Corbett  v.  Packington,  6  Barn.  & 

« Section    100,   Negotiable   Inst  mm-  Cr.  26S.    See,  A  Difficulty  in  the  Doc- 

ments  Law.  trine     of     Consideration,     by     Erwin 

•3  Mechanics'   and   Farmers'   Savings  Grueber,  2  Law  Quarterly  Review,  33. 

Bank  v.  Katterjohn, '  137  Ky.  427,  22  3  Nelson  v.  Aldridge,  2  Stark.  435. 

Am.  &  Eng.  Ann.  Cas.  439,  125  S.  W.  4  Corbett  v.  Packington,  6  Barn.  & 

1071.  Cr.  268. 

1  Turner  v.  Stallibrass  [1898],  1  Q. 
B.  56. 
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Certain  duties  and  liabilities  are  imposed  by  law  in  bailments. 
If  the  bailment  is  for  the  sole  benefit  of  the  bailor,  and  the  bailee 
performs,  he  must  exercise  the  requisite  amount  of  care  and  skill.1 
What  that  degree  of  care  and  skill  may  be,  is  a  matter  that  does 
not  concern  us  here.  He  is  liable  for  violation  of  his  instructions, 
even  if  he  uses  due  care  after  he  has  violated  them,6  and  still  more, 
if  he  has  failed  to  use  due  care.7  If  the  bailment  is  for  the  sole 
benefit  of  the  bailee,  he  is  liable  if  he  makes  use  of  the  thing 
bailed  in  a  manner  different  from  that  agreed  upon,  irrespective 
of  his  want  of  due  care.1  While  the  liability  thus  arising  is  not 
contractual,  it  is  sometimes  explained  as  being  contractual,  and  the 
possession  of  the  chattel  is  said  to  be  the  consideration.  If  the 
bailment  is  for  the  sole  benefit  of  the  bailee,  the  surrender  of 
possession  of  th&  thing  bailed  is  evidently  a  consideration  for  an 
express  promise  by  the  bailee.  B  was  in  possession  of  two  bills  of 
exchange,  to  the  possession  of  which  A  was  entitled.  B  promised 
to  apply  the  proceeds  in  a  certain  way  if  he  could  procure  the  bills 
to  be  discounted  in  consideration  of  A's  permitting  B  to  keep  pos- 
session of  such  bills.  This  was  held  to  be  sufficient  consideration 
for  B's  promise.1  Surrender  of  the  possession  of  a  chattel  by  A, 
an  officer  who  has  taken  such  chattel  under  a  writ  of  attachment 
to  B,  is  consideration  for  B's  promise  to  redeliver  it  to  A.10  These 
are  all  cases  in  which  the  bailee  has  received  the  chattel  or  the 
fund  apparently  for  his  own  benefit  under  a  promise  to  make  a 
certain  disposition  thereof,  and  he  is  instead  seeking  to  retain  the 
chattel,  or  to  restore  it  to  its  original  form. 


I  Arkansas.  Baker  v.  Bailey,  103  Ark. 
12,  145  S.  W.  532. 

Illinois.    Skellv  v.  Kahn,  17  111.  170. 

Missouri.  Eddy  v.  Livingston,  35  Ma. 
487,  88  Am.  Dec.  122. 

North  Carolina.  Bland  v.  Womack, 
6  N.  Car.   (2  Murph.)   373. 

Tennessee.  Kirkland  v.  Montgomery, 
31  Tenn.  (1  Swan)  452;  Jenkins  v. 
Motlow,  33  Tenn.  (1  Sneed)  248,  60 
Am.  Dec.  154. 

Vermont.  Carpenter  v.  Branch,  13 
Vt.  161,  37  Am.  Dec.  587. 

Wisconsin.  Jones  v.  Parish,  1  Pinn. 
(Wis.)  494. 

I  Jenkins  v.  Bacon,  111  Mass.  373,  15 
Am.  Rep.  33. 


7  Tracy  v.  Wood,  3  Mason  (U.  S.)  132, 
Fed.  Case  No.  14,130;  Colyar  v.  Taylor, 
41  Tenn.  (1  Coldw.)  372. 

•  United  States.  Ross  v.  Southern 
Cotton  Oil  Co.,  41  Fed.  152. 

Iowa.    Cullen  v.  Lord,  39  la.  302. 

Kentucky.  Kennedy  v.  Ashcraft,  67 
Ky.    (4  Bush.)    530. 

New  York.  Buchanan  v.  Smith,  10 
Hun  474. 

Pennsylvania.  Persch  v.  Quiggle,  57 
Pa.  St.  (7  P.  F.  Smith)  247. 

Wisconsin.  Lane  v.  Cameron,  38  Wis. 
603. 

9  Hart  v.  Miles,  4  C.  B.  (N.S.)   371. 
See  also  Rutgers  v.  Lucet,  2  Johns. 

Cases  92. 

10  Clark  v.  Gaylord,  24  Conn.  484. 
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A,  who  owned  some  boilers  and  was  in  possession  thereof,  gave 
B  permission  to  weigh  them,  which  involved  taking  them  apart,  in 
consideration  of  which  B  agreed  to  return  them  in  as  good  condi- 
tion as  when  they  were  received.  Such  permission  and  transfer  of 
possession  was  held  to  be  sufficient  consideration  for  A's  promise.11 
Even  a  gratuitous  bailee  acting  for  the  sole  benefit  of  the  bailor 
must  account  for  the  property  which  comes  into  his  hands,  even  if 
he  has  not  expressly  agreed  to  do  so.12  In  some  cases  the  courts 
attempt  to  find  a  consideration  on  each  side,  so  as  to  avoid  the 
difficulties  arising  in  the  gratuitous  bailment.  A  person  or  society 
which  conducts  an  exhibition  is  said  to  be  a  bailee  for  hire,  so  as 
to  be  liable  for  breach  of  a  covenant  to  keep  an  efficient  police 
force  on  the  grounds  night  and  day,13  or  for  breach  of  a  covenant 
to  return  the  thing  bailed.14  The  same  result  would  have  been 
reached  if  it  had  been  held  to  be  a  bailment  for  the  sole  benefit  of 
the  bailee.  A  different  question  might  arise  if  the  bailee  had  not 
retained  the  thing  bailed.  In  such  pase,  would  the  surrender  of 
possession  support  an  express  promise  to  make  a  certain  disposi- 
tion thereof?  In  a  gratuitous  bailment  for  the  benefit  of  the 
bailor,  it  was  held  that  no  action  lay  on  an  express  promise  to 
carry  a  sum  of  money  and  to  deliver  it,  without  also  showing  gross 
negligence  on  the  part  of  the  bailee.18  The  bailee  might  take  pos- 
session under  the  bailment  and  then  tender  the  chattel  to  the 
bailor,  refusing  to  perform  the  bailment.  If  such  bailment  were 
gratuitous,  would  not  such  tender  relieve  the  bailee  of  liability 
under  the  express  contract?  A  promise  to  perform  work  without 
any  counter-promise  for  compensation  is  unenforceable  while  still 
executory,18  though  if  the  promisor  has  done  the  work  without 
complying  with  the  terms  of  the  contract,  he  is  liable  to  the  prom- 
isee for  the  damage  caused  by  such  non-compliance ; IT  and  while 
this  question  is  usually  raised  where  A  has  promised  to  use  B's 
materials  to  construct  a  building  on  B's  land,  the  principle  would 
apply  where  A  has  promised  to   perform   certain  work  upon  a 

11  Bainbridge  v.  Firmstone,  8  Ad.  &  HBeardslee  v.  Richardson,  11  Wend. 

El.    743.  (N.  Y.)    25,  25  Am.  Dec.  596. 

« Charlesworth  v.  Whitlow,  74  Ark.  1SY.  B.  11  Hen.  IV  33,  pi.  60;  Elsee 

277,  85  S.  W.  423.  v.  Gatward,  5T.R.  143. 

13  Vigo  Agricultural  Society  v.  Brum-  17  Elsee  v.  Gatward,  5  T.  R,  143; 
fiel,  102  Ind.  146,  52  Am.  Rep.  657,  1  McGee  v.  Bast,  29  Ky.  (6  J.  J.  Mar.) 
N.   E.   382.  453. 

14  Prince  v.  Alabama  State  Fair,  106 
Ala.  340,  28  L.  R.  A.  716,  17  So.  449. 
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chattel  belonging  to  B.  The  bailor,  in  a  bailment  for  the  benefit 
of  the  bailee  or  a  third  person,  may  revoke  his  promise  as  long  as 
it  has  not  been  so  acted  upon  that  the  bailee  would  be  prejudiced 
by  such  revocation.  Thus  if  A  has  bailed  money  to  B  to  deliver 
to  C,  A  may  revoke  before  such  delivery.11  It  seems  doubtful, 
therefore,  if  there  is  a  true  contract  in  a  gratuitous  bailment.  On 
analogy  the  bailee  should  be  able  to  relieve  himself  of  all  liability 
as  to  the  executory  provisions  by  restoring  the  property  to  the 
bailor  in  such  condition  that  the  bailor  is  not  injured  by  so  much 
of  the  performance  as  has  taken  place.  The  authorities  are  too 
meager  to  enable  us  to  say  with  confidence  that  this  is  the  law. 

§  539.  Gratuitous  agency.  If  one  promises  to  act  as  agent  for 
another  without  consideration  for  such  promise,  no  contract  ex- 
ists, and  the  promisor  may  refuse  to  perform  without  incurring  any 
legal  liability,1  even  if  the  promisee,  in  reliance  upon  such  promise, 
has  omitted  to  take  any  other  steps  for  accomplishing  the  result, 
which  thus  fails.2  Thus,  if  gratuitous,  A's  promise  to  collect  a 
claim,3  A's  promise  to  effect  insurance  in  an  insurance  company 
on  property  which  belonged  to  A  and  B,4  or  A's  promise  to  send 
a  policy  of  fire  insurance  by  mail  to  the  local  agents  of  the  fire 
insurance  company,  to  obtain  their  consent  to  the  assignment  of 
such  policy  to  B,  the  policy  being  left  in  A's  possession  for  such 
purpose,1  are  none  of  them  enforceable,  even  if  B  did  not  know  in 
time  of  A's  failure  to  perform,  and  B,  in  reliance  on  A's  promise, 
did  not  make  any  other  arrangements  for  securing  the  intended 
result.  A,  who  acts  as  steward  for  a  horse  race,  gratuitously,  is 
not  liable  to  B,  who  entered  a  horse,  if  it  is  not  shown  that  A 
entered  upon  the  duties  of  his  office.8  If,  on  the  other  hand,  A 
attempts  to  perform  his  gratuitous  promise  to  act  as  B's  agent, 
A  is  liable  for  breach  or  default.  The  liability  of  a  gratuitous 
agent  to  account  to  his  principal  is  clear.  Thus  A  agrees  to  secure 
the  highest  possible  bounty  for  the  enlistment  of  B's  son,  to  collect 

MLyte  v.   Peny,  l>yer  49a;    anony-  Atl.    544;    Thome    v.   Deas,  4    Johns, 

mous,  Cary  9;  Winkley  v.  Foye,  33  N.  (N.  Y.)   84. 

H.  171,  66  Am.  Dec.  715.  3  Morrison   v.  Orr,  4   Ala.    (3   Stew. 

1  Morrison  v.  Orr,  4  Ala.  (3  Stew.  &  &  P.)   49,  23  Am.  Dec.  319. 

P.)    49,   23   Am.   Dec.    319;    Brawn   v.  4  Thome  v.  Deas,   4  Johns.    0*.  Y.) 

Lyford,    103    Me.    362,    69    Atl.    544;  84. 

Thome  v.  Deas,  4  Johns.   (N.  Y.)   84.  •  Brawn  v.  Lyford,  103  Me.  362,  69 

2  Brawn  v.  Lyford,  103  Me.  362,  69  Atl.  544. 

•  Balfe  v.  West,  13  C.  B.  466. 
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it  and  pay  it  to  B,  is  liable  to  B  for  money  had  and  received  upon 
A's  collecting  such  bounty.7  It  is  not  surprising  to  find  that  the 
gratuitous  agent  is  liable  for  deviation  from  his  instructions.1  A 
gratuitous  agent  who  lends  money  in  disregard  of  his  principal's 
instructions  as  to  the  security  to  be  taken  is  liable  for  such  viola- 
tion.9 Thus  if  B  violates  the  instructions  of  his  principal,  A,  and 
instead  of  taking  a  deed  of  trust  from  C  to  secure  a  loan  made  by 
A  to  €  through  B,  B  includes  in  such  deed  of  trust  a  debt  due 
from  C  to  B,  A  may  recover  from  B  the  amount  which  A  advanced 
to  B,  in  order  to  make  such  loan  to  C,  even  if  B  was  acting  without 
compensation.10  Where  A  delivered  a  note  to  B,  his  agent,  for 
collection  or  renewal,  only  if  security  were  given,  and  B  sur- 
rendered such  note  to  the  maker,  taking  therefor  a  fiote  without 
security,  for  a  longer  time,  payable  to  B,  B  was  held  liable  to  A 
for  the  amount  of  the  original  note.11 

It  seems  anomalous,  however,  to  find  that  if  A  attempts  per- 
formance he  is  liable  for  negligence,  even  if  he  violates  no  instruc- 
tions, though  if  he  had  done  greater  damage  by  not  attempting 
performance,  he  would  not  have  been  liable.12  Some  explanation 
of  the  anomaly  may  be  found  in  the  fact  that  in  some  of  the  cases 
the  principal  would  not  have  suffered  damage  if  the  agent  had 
taken  no  step  towards  performance.  A  gratuitous  agent  has  been 
held  liable  for  negligence  in  pointing  out  the  wrong  property  to 
his  principal  who  bought  in  reliance  on  such  statement.13  In  other 
cases,  however,  the  injury  to  the  principal  would  have  been  at 
least  as  great  if  the  agent  had  not  attempted  to  perform.  It  has 
been  said  that  one  who  agrees  gratuitously  to  effect  insurance  for 
another  is  liable  for  his  negligence  in  so  effecting  such  insurance 
that  it  was  wholly  void,  and  that  a  plea  of  want  of  consideration 


T  Spencer  v.  Towles,  18  Mich.  9. 

t  Passano  v.  Acosta,  4  La.  26,  23  Am. 
Dec  470;  Williams  v.  Higgins,  30  Md. 
404;  Opie  v.  Serrill,  6  Watte  &  Serg. 
(Pa.  St.)   264. 

9  Williams  v.  Higgins,  30  Md.  404. 

10  Marshall  v.  Ferguson,  94  Mo.  App. 
175,  67  S.  W.  935. 

11  Passano  v.  Acosta,  4  La.  26,  23  Am. 
Dec.  470.  For  a  similar  case,  see  Opie 
v.  Serrill,  6  Watts  &  Serg.  (Pa.  St.) 
264. 

1 J  Wilkinson  v.  Coverdale,  1  Esp.  75; 
Johnson  v.  Graham,  14  U.  G.  C.  P.  9; 


Charlesworth  v.  Whitlow,  74  Ark.  277, 
85  S.  W.  423;  Battelle  v.  dishing,  21 
D.  C.  App.  59.  See  obiter  in  Vickery 
v.  Lanier,  58  Ky.  (1  Met.)  133.  The 
degree  of  care  for  which  the  gratuitous 
agent  or  bailee  may  be  held  does  not 
concern  us  here.  See  discussion  by  Pro- 
fessor Beale,  5  H.  L.  R.  222. 

13  Battelle  v.  Cushing,  21  D.  C.  59. 
(On  the  facts,  however,  A  might  have 
been  interested  as  a  trustee  selling  the 
realty  in  question;  and  the  erroneous 
location  may  have  been  the  result  of 
design  and  not  of  negligence.) 
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was  bad.14  In  this  case,  however,  the  declaration  was  held  to  be 
insufficient  for  want  of  proper  averments  as  to  breach.  So  it  was 
held  that  an  action  would  lie  on  a  gratuitous  promise  to  effect  a 
renewal  of  insurance  if  the  agent  renewed  such  insurance  without 
notifying  the  insurance  company  of  an  assignment  or  mortgage  of 
the  owner's  interest  and  securing  the  proper  indorsement  of  the 
consent  of  the  insurance  company.18  In  this  case,  however,  the 
plaintiff  failed  to  prove  the  promise  of  the  defendant  to  effect  such 
renewal.  In  some  cases  the  gratuitous  agent  has  received  money 
or  some  other  thing  of  value,  and  his  liability  may  be  explained 
upon  the  same  ground  as  that  of  the  gratuitous  bailee.10  If  a  grat- 
uitous agent  receives  his  principal's  money,  he  is  liable  for  negli- 
gence with  reference  thereto.17  If  A  agrees  to  lend  money  for  B 
upon  security,  gratuitously,  A  is  liable  for  negligence  in  accepting 
as  security  stock  certificates  which  have  been  altered  by  raising 
the  number  of  shares  of  stock  for  which  they  were  issued,11  or  for 
making  a  loan  without  security.19  If  a  note  is  placed  in  the  hands 
of  a  gratuitous  agent,  he  is  liable  for  negligence  with  reference 
thereto.10  A  gratuitous  agent,  in  whose  hands  a  note  is  placed  for 
collection,  may  be  liable  for  negligently  failing  to  bring  an  action 
thereon,  until  the  parties  thereto  Tiave  become  insolvent.21  A  bank 
which  collects  notes  without  charge  is  liable  for  the  negligence  of 
the  notary  whom  the  bank  employed  to  protest  the  note,  whereby 
an  indorser  is  released.22 

It  will  be  seen,  therefore,  that  while  there  are  a  number  of 
dicta  to  the  effect  that  a  gratuitous  agent  is  liable  for  negligence 


M Johnson  v.  Graham,  14  U.  C.  C. 
P.  9. 

H  Wilkinson  v.  Coverdale,  1  Esp.  75. 

M  Arkansas.  Charlesworth  v.  Whit- 
low, 74  Ark.  277,  85  S.  W.  423. 

California.  Samonset  v.  Mesnager, 
108  Cal.  354,  41   Pax;.  337. 

Louisiana.  Durnford  v.  Patterson, 
7  Mart.  (O.S.)  460;  Montillet  v.  Bank 
of  United  States,  1  Mart.  (N.S.)  365. 

Maryland.  Williams  v.  Higgins,  30 
Md.  404. 

Tennessee.  Anthony  v.  Smith,  28 
Tenn.   (9  Humph.)   508.     See  §538. 

17  Samonset  v.  Mesnager,  108  Cal.  354, 
41  Pae.  337;  Williams  v.  Higgins,  30 
Md.  404. 


«Tsham  v.  Post,  141  N.  Y.  100,  38 
Am.  St.  Rep.  766,  35  N.  E.  1084  (re- 
versed on  the  ground  that  failure  to 
discover  such  alteration  was  not  negli- 
gence as  a  matter  of  law,  and  that 
evidence  tending  to  show  that  such  al- 
terations had  deceived  the  vigilant 
was  excluded). 

W  Samonset  v.  Mesnager,  108  Cal. 
354,  41  Pac.  337. 

20  Durnford  v.  Patterson,  7  Mart. 
(O.S.)  460;  Montillet  v.  Bank  of  United 
States,  1  Mart.  (N.S.)  366;  Anthony 
v.  Smith,  28  Tenn.  (9  Humph.)  508. 

21  Anthony  v.  Smith,  28  Tenn.  (0 
Humph.)  508. 

22  Montillet  v.  Bank,  1  Mart  (N&) 
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or  \::v  "  cf  skill,  even  where  he  violates  no  instructions,  and  where 
he  has  received  nothing  of  value  under  his  employment,  there  is 
little  direct  authority  upon  the  question.  What  there  is,  however, 
is  in  favor  of  the  liability  of  the  agent  under  such  circumstances. 


§  540.  Executed  contracts.  If  a  contract  is  fully  performed  on 
both  sides  and  each  has  received  what  he  agreed  to  take,  the  ques- 
tion of  consideration  becomes  immaterial.  While  it  is  sometimes 
said  that  an  executed  contract  needs  no  consideration,  this  is  a 
misuse  of  language.  If  no  consideration  ever  existed,  there  never 
was  a  contract.  It  is  more  correct  to  say  that  a  promise,  if  fully 
performed,1  even  of  a  promise  to  make  a  gift,2  can  not  after  per- 
formance be  rescinded  by  the  promisor,  although  he  could  have 
resisted  performance  successfully.  This  is  true  in  gifts  executed 
by  delivery,  even  if  the  donor  subsequently  regains  possession  of 
the  gift.8 

If  A  has  rendered  services  to  B  under  an  agreement  that  they 
are  to  be  gratuitous,  A  can  not  recover  reasonable  compensation 


1  Maxwell  v.  Graves,  59  la.  613,  13 
N.  W.  758;  Lamb's  Estate  v.  Morrow, 
140  la.  89,  18  L.  R.  A.  (N.S.)  226,  117 
N.  W.  1118;  Oregon,  etc.,  Ry.  v.  Forrest, 
128  N.  Y.  83,  28  N.  E.  137. 

2  Arkansas.  Williams  v.  Smith,  66 
Ark.  299,  50  S.  W.  513;  Smith  v.  Young- 
blood,  68  Ark.  255,  58  S.  W.  42. 

California.  Soberanes  v.  Soberanes, 
97  Cal.  140,  31  Pac.  910. 

Connecticut.  Camp's  Appeal,  36 
Conn.  88,  4  Am.  Rep.  39;  Minor  v. 
Rogers,  40  Conn.  512,  16  Am.  Rep.  69. 

Illinois.  Welsch  v.  Belleville  Savings 
Bank,  94  111.  191. 

Indiana.  Martin  v.  McCullough,  136 
Ind.  331,  34  N.  E.  819. 

Kentucky.  Gault  v.  Trumbo,  56  Ky. 
(17  B.  Mon.)  682;  Besry  v.  Kinnaird 
(Ky.),  20  S.  W.  511. 

Massachusetts.  Grover  v.  Grover,  41 
Mass.  (24  Pick.)  261,  35  Am.  Dec.  319; 
Rockwood  v.  Wiggin,  82  Mass.  (16 
Gray)  402. 

Michigan.  Ellis  v.  Secor,  31  Mich. 
185,  18  Am.  Rep.  178;  Holmes  v.  Mc- 
Donald, 119  Mich.  563,  75  Am.  St  Rep. 


430,  78  N.  W.  647;  Richmond  v.  Ny«, 
126  Mich.  602,  85  N.  W.  1120. 

New  Jersey.  Walker  v.  Crucible  Co., 
47  N.  J.  Eq.  342,  20  Atl.  885. 

New  York.  Pickslay  v.  Starr,  149 
N.  Y.  432,  52  Am.  St.  Rep.  740,  32  L. 
R.  A.  703,  44  N.  E.  163. 

Pennsylvania.  Fasset's  Appeal,  167 
Pa.  St.  448,  31  Atl.  686. 

South  Carolina.  Thompson  v.  Gor- 
don, 3  Strobh.   (S.  Car.)    196. 

Tennessee.  Marshall  v.  Russell,  93 
Tenn.  261,  25  S.  W.  1070. 

Vermont.  Williamson  v.  Johnson,  62 
Vt.  378,  22  Am.  St,  Rep.  117,  9  L.  R. 
A.  277,  20  Atl.  279. 

Viijinia.  Brown  v.  Handley,  34  Va. 
(7  Leigh)   119. 

West  Virginia.  Fleshman  v.  Hoyl- 
man,  27  W.  Va.  728. 

Wisconsin.  Miller  v.  Slater,  154  Wis. 
35,  142  N.  W.  124. 

*  Whiting  v.  Ralph,  75  Conn.  41,  52 
Atl.  406;  Whitford  v.  Horn,  J8  Kan. 
455;  Grover  v.  Grover,  41  Mass.  (24 
Pick.)  261,  35  Am.  Dec.  319;  Allen  v. 
Knowlton,  47  Vt.  512. 
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therefor  after  performance.4  If  A  promises  to  furnish  free  storage 
to  B,  A  can  not  compel  B  to  pay  for  storage  which  has  been  fur- 
nished under  such  contract,  nor  can  A  withhold  B's  goods  until 
such  storage  charges  are  paid ; 5  and  if  B  is  compelled  to  pay  such 
storage  charges  to  secure  such  goods,  he  can  recover  such  payment 
from  A.6  If  A  is  appointed  receiver  under  an  agreement  to  charge 
no  fees,  it  is  said  that  he  can  not  recover  compensation  for  his 
services.7  In  these  cases  it  is  assumed  that  the  promise  to  render 
gratuitous  service  is  not  contrary  to  the  public  policy  of  that  par- 
ticular jurisdiction,  and  that  such  services  are  not  of  the  sort  the 
value  of  which  is  fixed  in  money  by  the  law.  Different  conse- 
quences would  follow  if  either  were  the  case. 

It  has  been  said  that  property  pledged  for  the  debt  of  another 
is  prima  facie  pledged  on  valuable  consideration.8  It  is  more  ac- 
curate, possibly,  to  say  that  a  pre-existing  debt  is  sufficient  con- 
sideration for  a  pledge,9  although  it  would  be  a  past  consideration 
for  an  executory  contract,10  as,  indeed,  it  is  for  an  executory  prom- 
ise to  make  a  pledge  in  the  future.11  After  the  pledge  has  actually 
been  made,  it  is  governed,  as  far  as  consideration  is  concerned,  by 
the  principles  which  govern  transactions  which  are  performed  fully 
on  both  sides,  rather  than  by  the  principles  which  govern  execu- 
tory promises. 


§  541.  Consideration  unnecessary  by  statute.  The  rule  requir- 
ing consideration  in  executory  contracts  is  a  rule  of  common  law 
and  equity,  which  are  both  subordinate  to  statute  law.  If  the 
legislature  sees  fit  to  provide  a  means  at  law  of  enforcing  promises 


4  Polk  v.  Johnson,  160  Ind.  292,  66 
N.  E.  752;  Richmond  Guano  Co.  v. 
Bennett,  170  N.  Car.  343,  87  S.  E.  102; 
Cadle  v.  Black  (Wyom.),  154  Pac.  997. 

•  Atlantic  Pebble  Co.  v.  Lehigh  Val- 
ley Ry.,  89  N.  J.  L.  336,  98  Atl.  410. 

•  Atlantic  Pebble  Co.  v.  Lehigh  Val- 
ley Ry.,  89  N.  J.  L.  336,  98  Atl.  410. 

7  Polk  v.  Johnson,  160  Ind.  292,  66 
N.  E.  752. 

•  Robinson  v.  Boyd,  60  O.  S.  57,  53 
N.  E.  494. 

•  United  States.  Swift  v.  Tyson,  41 
U.  S.  (16  Pet.)  1,  10  L.  ed.  865;  Oates 
v.  First  National  Bank,  100  U.  S.  239, 
25  L.  ed.  580. 


Alabama.  Bynum  Mercantile  Co.  v. 
First  National  Bank,  187  Ala.  281,  65 
So.  815. 

Illinois.  Manning  v.  MoClure,  36  111. 
490. 

Indiana.  Spencer  v.  Sloan,  108  Ind. 
183,  58  Am.  Rep.  35,  9  N.  E.  150. 

Massachusetts.  Jewett  v.  Warren, 
12  Mass.  300,  7  Am.  Dec.  74. 

New  York.  Hickok  v.  Cowperthwait, 
210  N.  Y.  137,  103  N.  E.  1111. 

Vermont.  Thomas  v.  Graves,  89  Vfc. 
339,  95  Atl.  643. 

!•  See  §§  625  et  seq. 

11  Huntington  v.  Sherman,  60  Conn. 
463,  22  Atl.  769. 
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which  lack  consideration,  such  promises  are  valid  contracts.  The 
chief  examples  of  such  contracts  are  public  grants  and  subscrip- 
tions to  the  stock  of  corporations  to  be  formed.  A  legislative  grant 
needs  no  consideration  other  than  the  public  good  as  viewed  by  the 
legislature.1  Where  persons  subscribe  to  corporations  to  be  formed, 
there  is  no  adversary  party  to  the  contract  and  nothing  then  in 
existence  to  serve  as  a  consideration.  There  is  not  even  an  en- 
forceable promise  to  issue  the  stock,  since  the  company  which  is  to 
issue  it  does  not  exist.  Yet  by  general  incorporation  acts  sub- 
scriptions to  stock  must  be  made  before  the  corporation  can  be 
created.  While  it  is  sometimes  sought  to  find  a  legal  consideration 
in  such  subscriptions,2  the  most  logical  view  is  that  by  statute  such 
subscriptions  become  enforceable  on  the  formation  of  the  corpora- 
tion, without  any  consideration.3  Where  a  statute  requires  a  bond 
and  provides  what  liability  shall  attach  upon  executing  such  bond, 
no  consideration  is  necessary  to  support  it.4  A  contract  to  furnish 
gas  at  a  certain  price  without  specifying  time  or  quantity,  or  im- 
posing on  the  purchaser  the  duty  to  buy  any  gas  at  all,  is  valid 
under  a  statute  which  compelled  gas  companies  to  supply  gas  on 
demand  and  gave  them  the  power  to  shut  off  gas  if  prompt  pay- 
ment therefor  was  not  made.8 

Under  some  statutes  no  consideration  is  necessary  to  discharge 
a  debt  if  a  written  acknowledgment  of  satisfaction  is  given.6 


1  Roberts  v.  Brooks,  71  Fed.  914. 
{This  question  was  not  discussed  on 
affirmance  in  Roberts  v.  Brooks,  78  Fed. 
411,  24  C.  C.  A.  158.) 

2  Walter  A.  Wood  Harvester  Co.  ▼. 
Bobbins,  56  Minn.  48,  57  N.  W.  317. 

3  For  different  theories  see  I  Thomp- 
son on  Corporations  (Second  Edition), 
■§§523  et  seq;  I  Cook  on  Corporations 
(Sixth  Edition),  §§  71  et  seq;  I  Machen 
•on  Corporations,  §§238  et  seq. 

4  Thompson  v.  Blanchard,  3  N.  T. 
335;  Buffington  v.  Bronson,  61  0.  S. 
231,  56  N.  E.  762;  Sterner  v.  Palmer, 
34  Pa.  St.  131.  The  consideration  for 
an  indemnity  bond  given  to  protect 
sureties  on  an  executor's  bond  is  the 
•continuance  of  the  executor  in  his 
trust;  and  that  the  Indemnity  is  piven 
-pursuant  to  an  order  of  court.  Buff- 
ington v.  Bronson,  61  0.  8.  291,  56  N. 


E.  762.  If  the  bond  is  not  a  good 
statutory  bond,  it  needs  a  considera- 
tion, if  not  under  seal,  to  be  a  good 
common-law  contract.  Mittnacht  v. 
Kellermann,  105  N.  Y.  461,  12  N.  E.  28. 

B  Gallagher  v.  Equitable  Gas  Light 
Co.,  141  CaL  699,  75  Pac.  329. 

•  So  under  Compiled  Laws  of  North 
Dakota,  §§  5627,  5828  and  6833.  Stro* 
beck  v.  Blackmore,  38  N.  D.  593,  165 
N.  W.  980. 

Section  1177  of  the  Civil  Code  of 
South  Dakota  (Compiled  Laws  of  South 
Dakota,  1913)  has  been  amended  by 
eliminating  the  words  "or  less  than" 
the  amount  actually  due,  so  that  as 
it  now  stands,  a  consideration  is  neces- 
sary for  a  promise  to  accept  less  than 
the  amount  due  in  full  satisfaction. 
England  v.  South,  22  S.  D.  467,  118  K. 
W.  719. 
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Under  Section  122  of  the  Negotiable  Instrument  Act,  the  holder 
of  an  instrument  may  discharge  a  party  by  a  written  renunciation. 
Section  122  of  the  Negotiable  Instrument  Law  is  as  follows :  * '  The 
holder  may  expressly  renounce  his  rights  against  any  party  to  the 
instrument,  before,  at  or  after  its  maturity.  An  absolute  and  un- 
conditional renunciation  of  his  rights  against  the  principal  debtor 
made  at  or  after  maturity  of  the  instrument  discharges  the  in- 
strument. But  a  renunciation  does  not  affect  the  rights  of  a 
holder  in  due  course  without  notice.  A  renunciation  must  be  in 
writing,  unless  the  instrument  is  delivered  up  to  the  person  pri- 
marily liable  thereon.' '  Under  this  statute  such  renunciation  is 
undoubtedly  sufficient,  although  no  consideration  therefor  exists. 
The  question  which  has  thus  far  arisen  under  this  statute  is 
whether  it  applies  to  agreements  by  which  the  holder  agrees  for 
value  to  discharge  parties  to  the  instrument.7  Under  a  statute 
which  provides  that  part  performance  of  an  obligation  may  operate 
as  a  discharge  if  the  creditor  accepts  such  performance  in  writing 
as  satisfaction,  although  no  new  consideration  therefor  exists,  an 
oral  agreement  for  an  extension  of  time  without  consideration  is 
inoperative.1 

A  legal  transaction,  which  is  not  in  the  nature  of  a  contract 
which  does  not  require  a  valuable  consideration,  is  not  rendered 
inoperative  by  the  fact  that  the  parties  enter  into  such  transaction 
for  what  they  regard  to  be  a  consideration,  but  which  in  legal 
effect  is  not  a  sufficient  consideration.9  It  is  not  necessary  that 
there  be  a  valuable  consideration  for  a  husband's  written  consent 
to  his  wife's  devise  of  her  realty;  and  such  consent  is  not  rendered 
inoperative  by  the  fact  that  it  was  given  in  pursuance  of  a  trans- 
action by  which  one  attempted  to  release  to  the  other  dower  in  the 
property  of  such  other,10  at  least  in  view  of  the  fact  that  each  party 
to  such  transaction  had  performed. 

V. 

ACQUISITION  OR  FORBEARANCE  OF  LEGAL  RIGHTS 
AMOUNTING  TO  CONSIDERATION. 

§  542.  Conveyance  of  rights  In  realty.  A  transfer  of  property 
rights  in  realty  is  a  valuable  consideration.1    Even  a  conveyance  of 

tSee  81480.  WErlckson  v.  Robertson,  116  Minn. 

•  ScTieelfne  v.  MosMer,  172  Cal.  B60,  90,  8T  L.  R.  A  (N.S.)  1133,  133  N.  W. 
158  V*c.  222.  164. 

•  Erickson  v.  Rdbertson,  116  Minn.  90,  1 1ndiana.    Case  ▼.  Collins,  8T  Ind. 
37  L.  R.  A.  (N.S.)  1133,  133  N.  W.  164.  App.  491,  7«  N.  E.  781. 


§542 


Page  on  Contracts 


910 


the  mere  legal  title  is  a  consideration.  Thus  a  conveyance  of  prop- 
erty to  be  held  in  trust  is  a  consideration  for  a  promise  by  trustee 
to  undertake  the  trust.2  The  release  by  a  trustee  of  his  legal  title, 
the  trustee  being  entitled  to  commissions  for  his  services,  is  con- 
sideration.1 The  conveyance  need  not  be  in  fee.  Thus  the  assign- 
ment of  a  lease,4  even  if  voidable  by  re-entry  by  grantor;1  the 
surrender  of  rentals  of  realty  to  a  lienholder ;  •  a  life  tenant's  per- 
mission to  allow  his  realty  to  be  leased  for  the  benefit  of  others;7 
surrender  of  possession  by  a  lessee,9  and  a  contract  between  land- 
lord and  tenant  to  work  land  on  shares,1  are  each  valuable  con- 
siderations. Release  of  contingent  interests  in  realty  is  a  valuable 
consideration,  such  as  the  release  of  a  husband's  interest  in  his 
wife's  property,10  or  a  wife's  inchoate  right  of  dower,11  or  of  home- 


Michigan.  Hanold  v.  Kays,  64  Mich. 
439,  8  Am.  St.  Rep.  835,  31  N.  W.  42ft). 

Minnesota.  Wilson  v.  Fairchild,  45 
Minn.  203,  47  N.  W.  642;  Baxter  v. 
Brandenburg,  137  Minn.  250,  163  N.  W. 
516. 

Nebraska.  Goos  v.  Goos,  57  Neb.  294, 
77  N.  W.  687. 

South  Carolina.  Alexander  v.  Mc- 
Daniel,  56  S.   Car.   252,  34  S.   E.  405. 

Texas.  Busby  v.  Bush,  79  Tex.  656, 
15  S.  W.  638. 

2  United  States.  McKee  v.  Lamon, 
159  U.  S.  317,  40  L.  ed.  165. 

Illinois.  Switzer  v.  Skiles,  8  111.  529, 
44  Am.  Dec.  723. 

Indiana.  Ransdel  v.  Moore,  153  Ind. 
399,  53  L.  R.  A.  963,  53  N.  E.  767. 

Kentucky.  Cumberland  Valley  Bank's 
Assignee  v.  Bank  (Ky.),  78  S.  W.  889. 

New  Hampshire.  Hammond  v.  Hus- 
sey,  51  N.  H.  40,  12  Am.  Rep.  41. 

North  Carolina.  Brown  v.  Ray,  32 
N.  Car.  (10  Ired.  Law)  72,  51  Am.  Dee. 
379. 

Texas.  Pires  v.  Snodgrass,  91  Tex. 
105,  41  S.  W.  68.  But  the  receipt  of 
trust  property  by  a  bishop  is  no  con- 
sideration for  a  promise  by  him  to  pay 
the  debts  of  his  predecessor.  Baxter 
v.  McDonnell,  155  N.  T.  83,  40  L.  R.  A. 
670,  49  N.  E.  667. 


3  Hiss  v.  Hiss,  228  III.  414,  81  N.  E. 
1056. 

4  Edwards  v.  Spalding,  20  Mont.  54, 
60,  49  Pac.  443  [rehearing  refused,  49 
Pac.  591]. 

I  Spear  v.  Fuller,  8  N.  H.  174,  28  Am. 
Dec.  391. 

(Rogers  v.  Central  Loan  &  Trust 
Co.,  49  Neb.  676,  68  N.  W.  1048.  The 
use  of  the  upper  floor  of  a  building 
rent  free  is  a  consideration  for  the  as- 
signment of  a  lease  of  the  building. 
Curtis  v.  Portsmouth,  67  N.  H.  506,  39 
Atl.  439. 

7 Riddle  v.  Riddle  (Ky.),  80  S.  W. 
1129. 

t  Wilke  v.  Weedman,  149  la.  398,  128 
N.  W.  356. 

•  Reynolds  v.  Chynoweth,  68  Vt.  104, 
34  Atl.  36. 

lOLuttrell  v.  Boggs,  168  HI.  361,  48 
N.  E.  171;  Wall  v.  Stapleton,  177  111. 
357,  52  N.  E.  477  [affirming  72  111.  App. 
614];  McNutt  v.  McNutt,  116  Ind.  545, 
2L.R.A.  372,  19  N.  E.  115;  Huffman 
v.  Copeland,  139  Ind.  221,  38  N.  E.  861. 

11  Illinois.  Clay  v.  Clay,  23  HI.  App. 
109;  Gould  ▼.  Banking  Co.,  36  HI. 
App.  390. 

Indiana.  Worley  v.  Sipe,  HI  Tnd. 
238,  12  N.  E.  385;  McNutt  v.  McNutt, 
116  Ind.  545,  2  L.  R.  A.  372,  19  N.  E. 
115. 
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stead  and  dower,12  or  the  interest  of  a  grantee  by  deed  in  escrow.13 
An  instrument  delivered  by  B  to  his  father,  A,  whereby  B  waives 
all  claim  to  A's  estate,  is  sufficient  consideration  for  a  note  given 
by  A  to  B.14  If  such  interest  passes  by  a  warranty  deed  it  will 
pass  whatever  interest  descends  to  the  heir,  and  is  a  consideration.18 
If  such  interest  passes  by  a  quitclaim  deed  no  interest  of  any  sort 
passes,11  and  such  conveyance  is  no  consideration.  So  the  convey- 
ance of  an  equitable  interest,17  such  as  an  equity  of  redemption ; 1t 
forbearance  to  redeem  after  sale  of  mortgaged  property  in  fore- 
closure proceedings,19  even  if  the  right  to  redeem  belongs  only  to 
the  creditors  and  not  to  the  mortgagor ; w  or  a  right  to  redeem 
from  a  tax  sale;21  or  rights  under  an  executory  contract  for  the 
sale  of  certain  realty ; n  or  a  transfer  by  a  defective  deed  good  in 
equity,23  is  a  consideration.  So  a  conveyance  of  mere  possessory 
rights,  such  as  the  surrender  of  a  timber  culture  entry,24  or  a 


\ 


Iowa.  Kinkead  v.  Peet,  136  la.  590, 
111  N.  W.  48. 

Kentucky.  Ward  v.  Crotty,  61  Ky. 
(4  Met.)   59. 

Massachusetts.     Nichols   v.  Nichols, 

136  Mass.  256;  Fitcher  v.  Griffiths,  216 
Mass.  174,  103  N.  E.  471. 

Michigan.     Farwell   v.  Johnston,   34 
Mich.  342. 
Minnesota.    Baxter  v.  Brandenburg, 

137  Minn.  259,  163  N.  W.  516. 
Virginia.     Ficklin   v.  Rixey,  89  Va. 

832,  37  Am.  St.  Rep.  891,  17  S.  E. 
325. 

West  Virginia.  Beverlin  v.  Casto,  62 
W.  Va.  .158,  57  S.  E.  411. 

But  in  some  jurisdictions  inchoate 
dower,  Miller  v.  Miller,  104  la.  186, 
73  N.  W.  484;  Le  Saulnier  v.  Krueger, 
85  Wis.  214,  54  N.  W.  774,  or  unas- 
signed  dower,  Rltt  v.  Dodge,  20  R.  I. 
133,  37  Atl.  810,  can  not  be  sold  or 
contracted  for. 

ttRacek  v.  Bank,  62  Neb.  669,  87  N. 
W.  542;  Fiedler  v.  Howard,  99  Wis. 
388,  67  Am.  St.  Rep.  865,  75  N.  W.  163. 

1*  Griel  v.  Lomax,  89  Ala.  420,  6  So. 
741. 

W  Weston  v.  Hight,  18  Me.  281. 


II  Trull  v.  Eastman,  44  Mass.  (3 
Met.)   121,  37  Am.  Dec.  126. 

II  Hart  v.  Gregg,  32  O.  S.  502. 

17  Miner  v.  OTIarrow,  60  Mich.  91,  26 
N.  W.  843;  Lamprey  v.  Ry.,  89  Minn. 
187,  94  N.  W.  555;  Whitebeck  v.  White- 
beck,  9  Cow.  (N.  Y.)  266,  18  Am.  Dec. 
503.  But  a  conveyance  which  bars  a 
husband's  rights  in  his  wife's  property, 
though  informal,  leaves  no  interest  to 
serve  as  a  consideration.  Long  v. 
Rankin,  108  N.  Car.  333,  12  S.  E.  987. 

II  Shade  v.  Creviston,  93  Ind.  591; 
Storms  v.  Storms,  21  Ind.  App.  191,  51 
N.  E.  955;  Lane  v.  Flint,  217  Mass.  96, 
104  N.  E.  570;  Gunnell  v.  Emerson,  80 
Mo.  App.  322. 

tIBickell  v.  Wessinger,  58  Or.  98, 
113  Pac.  34. 

20 Chytraus  v.  Smith,  141  111.  231,  30 
N.  E.  450. 

21  Lennox  v.  Brower,  160  Pa.  St.  191, 
28  Atl.  839. 

22  Reed  v.  Crane,  89  Mo.  App.  670. 
21  Clinch  River  Veneer  Co.  v.  Kurth, 

90  Va.  737,  19  S.  E.  878. 

24  Peoples  v.  Evens,  8  N.  D.  121,  77 
N.  W.  93  [citing  Lindersmith  ▼. 
Schwiso,   17  Minn.  26]. 
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homestead  entry,28  even  if  the  promisor  does  not  acquire  such 
property ; M  a  promise  by  one  holding  under  a  homestead  entry  to 
perfect  his  title  and  give  a  new  mortgage ;nora  promise  to  assign 
a  claim  to  an  entry  on  land  on  affirmance  of  the  decision  of  the 
local  land  office  in  favor  of  such  claimant ; M  or  the  right  of  occu- 
pancy of  realty,  the  title  to  which  is  in  an  Indian  nation,29  are  con- 
siderations. A  promise  by  one  who  is  in  wrongful  possession  of  a 
damaged  building  after  buying  the  damaged  stock,  that  he  will 
vacate  the  premises  in  eight  days  and  remove  all  rubbish,  has  suffi- 
cient consideration  in  the  promise  of  the  owner  of  the  building  not 
to  take  steps  to  secure  possession  of  such  building  for  eight  days.* 
So  entering  on  the  land  of  another  and  erecting  buildings,'1  or 
other  improvements,22  or  doing  work  thereon,22  as  working  a  mine 
and  paying  royalties,24  or  even  merely  occupying  it,25  are  valuable 
considerations.  So  the  conveyance  of  an  easement,26  as  a  right  of 
way,27  a  party  wall,28  or  mutual  promises  to  drill  no  oil  wells  within 


MHardesty  v.  Service,  45  Kan.  614 
[sub  nomine,  Pelham  v.  Service,  26 
Pac.  29]. 

See  also  Waring  v.  Loom  is,  35  Wash. 
85,  76  Pac.  510. 

MDohr  v.  Wolfgang,  151  Wis.  95, 
138  N.  W.  75. 

CTMcKinnon  v.  Palen,  62  Minn.  188, 
64  N.  W.  387. 

BTecumseh  State  Bank  v.  Maddox, 
4  Okla.  583,  46  Pac.  563. 

»Tye  v.  Town  Co.,- 2  Ind.  Ter.  113, 
48  S.  W.  1021. 

SOHeineman  v.  Gans,  142  Mich.  289, 
105  N.  W.  763.  (This  is  not  affected 
by  the  fact  that  the  release  of  the 
lessees  to  the  owner  was  to  give  posses- 
sion to  the  contractor  to  repair  such 
building  from  and  after  ten  days,  which 
ten-day  period  expired  two  days  before 
the  eight-day  period.) 

31  Burlingame  v.  Rowland,  7T  Cal. 
315,  1  L.  R.  A.  829,  19  Pac.  526;  Puter- 
baugh  v.  Puterbaugh,  131  Ind.  288,  15 
L.  R.  A.  341,  30  N.  E.  519. 

» Gilpin  v.  Adams,  14  Colo.  512,  24 
Pac.  566  (ditch,  fences,  repairs  and 
taxes) ;  Wood  worth  v.  Thompson,  44 
Neb.  311,  62  N.  W.  450. 

*3Wysor  Land  Co.  v.  Jones,  24  Ind. 
App.  451,  56  N.  E.  46. 


« United  Mines  Co.  v.  Hatcher,  79 
Fed.  517  [partly  affirming  and  partly 
reversing,  75  Fed.  3681 ;  Clarno  v.  Gray- 
son, 30  Or.  Ill,  46  Pac.  426. 

•  Remaining  on  property  which 
lessee  was  not  required  by  the  lease 
to  use  or  occupy  is  a  consideration  for 
a  promise  by  lessor  to  reduce  the  rent. 
Ten  Eyck  v.  Sleeper,  65'  Minn.  413,  67 
N.  W.  1026. 

Contra,  entering  on  land  without 
making  valuable  improvements  is  no 
consideration  for  a  promise  by  a  father 
to  make  a  gift  to  his  son.  Geer  v. 
Goudy,  174  111.  514,  51  N.  E.  623. 

MBarr  v.  Lamaster,  48  Neb.  114,  32 
L.  R.  A.  451,  66  N.  W.  1110;  Post  v. 
Ry.  Co.,  123  N.  Y.  580,  26  N.  E.  7. 

37  United  States  v.  Chicago,  Milwau- 
kee A  St.  Paul  Ry.  Co.,  207  Fed.  164. 
(Consideration  for  a  promise  by  the 
grantee  to  protect  the  forest  along  the 
railway.)  Fish  v.  Dunn,  50  Minn.  99, 
60  N.  W.  843;  Post  v.  Ry.  Co.,  123  N. 
Y.  580,  26  N.  E.  7 ;  Shields  v.  Titus,  46 
O.  S.  528,  22  N.  E.  717. 

SBQrimely  v.  Davidson,  133  111.  116, 
24  N.  E.  439.  (Even  if  located  entirely 
on  the  land  of  one  party.) 
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two  hundred  feet  of  the  boundary  of  the  lands  of  the  two  contract- 
ing parties,39  or  mutual  promises  to  leave  adjoining  strips  of  land 
for  light,40  or  conveyance  of  a  franchise,  as  to  operate  a  street  rail- 
way,41 are  all  valuable  considerations.  A  license  may  be  a  valuable 
consideration.  A  grant  of  the  right  to  remove  gravel  by  A  to  B, 
is  a  consideration  for  a  covenant  by  B  not  to  excavate  so  close  to 
A's  line  as  to  cause  an  adjoining  cemetery  to  cave  in.42 

The  conveyance  may  be  reciprocal.  So  an  oral  partition,43  or 
other  amicable  partition,44  or  an  exchange  of  realty,48  is  a  consider- 
ation. Such  a  transfer  of  realty  is  a  consideration  for  a  promise 
to  reconvey,46  or  to  repay  any  surplus  remaining  after  paying  debts 
or  expenses  out  of  the  property.47 

§  543.  Transfer  of  rights  in  personalty.  A  transfer  of  personal 
property  or  any  interest  therein  is  a  sufficient  consideration,1  even 
though  such  property  is  sold  subject  to  mortgage.2    The  transfer 


M  Ware  v.  Langmadg,  9  Ohio  C.  G.  85. 

40  Knoch  v.  Haizlip,  163  Cal.  146,  124 
Pac.  998. 

41  City  Railway  Co.  v.  Ry.  Co.,  166 
U.  S.  557,  41  L.  ed.  1114;  People  v. 
Ry.  Co.,  178  111.  594,  49  L.  R.  A.  650, 
53  N.  E.  349;  Western,  etc,  Co.  v.  Ry. 
Co.,  128  Ind.  540,  26  N.  E.  188,  28  N. 
E.  88;  Cincinnati  v.  Ry.  Co.,  2  Ohio 
Dec.  468.  Unless  the  council  which 
attempts  to  grant  the  franchise  has  no 
power  to  grant  the  same.  Amestoy  v. 
Transit  Co.,  95  Cal.  311,  30  Pac.  550. 

42  0rr  v.  Dayton  &  Muncie  Traction 
Co.,  178  Ind.  40,  96  N.  E.  462. 

4*  Borden  v.  Curtis,  46  N.  J.  Eq.  468, 
19  Atl.  127.  (Consideration  for  sur- 
render of  a  lease  on  part  of  the  prop- 
erty.) 

44  Badger  y.  Stephens,  61  Mo.  App. 
387;  Stephens  v.  Stephens,  60  Tenn.  (1 
Baxt.)  52. 

a  Clark  y.  Belt,  223  Fed.  573,  138  C. 
C.  A.  1;  Hart  v.  Strong,  183  111.  349, 
55  N.  E.  629  [reversing  83  111.  App. 
213]. 

4i  Wilson  y.  Fairchild,  45  Minn.  203, 
47  N.  W.  642. 

47  Adams   v.   Lombard,  80   Gal.   426, 


22  Pac.  180;  Visalia,  etc.,  Co.  v.  Sims, 
104  Cal.  326,  37  Pac.  1042;  Linscott  v. 
Mclntire,  15  Me.  201,  33  Am.  Dec.  602. 

1  Alabama.  McCurry  v.  Gibson,  108 
Ala.  451,  54  Am.  St.  Rep.  177,  18  So. 
806. 

Colorado.  Lemmon  v.  Sibert,  15  Colo. 
App.  131,  61  Pac.  202. 

Illinois.  Hallman  v.  Schwartz,  44  HI. 
App.  84. 

Iowa.  Phillips  v.  Qifford,  104  la.  458, 
73  N.  W.  1033. 

Massachusetts.  Gunther  v.  Gunther, 
181  Mass.  217,.  63  N.  E.  402. 

Michigan.  Richmond  v.  Nye,  126 
Mich.  602,  85  N.  W.  1120. 

Mississippi.  De  Marco  v.  Williams 
(Miss.),  12  So.  552. 

North  Dakota.  Lumber  Co.  v.  Tour- 
telot,  7  N.  D.  587,  75  N".  W.  901. 

Oregon.  Davidson  y.  Madden,  89  Or. 
209,  173  Pac.  320. 

Tennessee.  Maloney  v.  Moore  (Tenn. 
Ch.  App.),  42  S.  W.  805. 

ZGunnell  v.  Emerson,  73  Mo.  App. 
291 ;  Provenchee  v.  Piper,  68  N.  H.  31, 
36  Atl.  552;  Lessel  v.  Zilmer,  105  Wis. 
334,  81  N.  W.  403  (as  for  a  promise  to 
pay  part  of  the  mortgage). 
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of  stock  in  a  corporation ; 3  or  corporate  bonds ; 4  or  good  will ;  ■  or 
an  interest  in  a  partnership ; 8  or  an  assignment  of  a  judgment ; T  or 
a  note;8  or  a  deposit  of  money  in  a  bank;9  or  of  bank  checks 
signed  by  a  third  person;10  or  assent  of  an  insurance  company  to 
an  assignment  of  a  policy ; n  or  a  sale  of  rights  in  an  unperfected 
invention,12  are  all  valuable  considerations.  The  transfer  by  a 
debtor  to  a  creditor  of  property  already  pledged  to  such  creditor 
is  a  consideration  for  a  release  of  the  debt  by  payment  of  a  part 
thereof.13  So  is  a  payment  of  money  to  which  the  payee  was  not 
already  entitled,14  such  as  a  loan,11  as  one  made  by  a  wife  to  a 


3  California.  Sayward  v.  Houghton, 
119  Cal.  543,  51  Pac.  833  [rehearing  re- 
fused, 52  Pac.  44]. 

Indiana.  Knarr  v.  Turnpike  Co.,  45 
Ind.  278. 

Michigan.  Up  River  Ice  Co.  v.  Denier, 
114  Mich.  296,  66  Am.  St.  Rep.  480,  72 
N.  W.  157. 

Minnesota.  Wyatt  v.  Jackson,  55 
Minn.  87,  56  N.  W.  578;  Atwater  v. 
Stromberg,  75  Minn.  277,  77  N.  W.  963. 

South  Dakota.  Gardner  v.  Haines, 
19  S.  D.  514,  104  N.  W.  244. 

Consideration  for  a  promise  to  re- 
convey.  Sayward  v.  Houghton,  119 
Cal.  545,  51  Pac.  853  [rehearing  re- 
fused, 52  Pac.  44]. 

Consideration  for  a  promise  not  to 
compete  in  business.  Up  River  Ice  Co. 
v.  Denier,  114  Mich.  296,  66  Am.  St. 
Rep.  480,  72  N.  W.  157. 

Consideration  for  a  promise  to  pay 
judgments  and  attorney's  fees  due 
from  the  vendor.  Sutton  v.  Dudley, 
193  Pa.  St.  194,  44  Atl.  438. 

4  Erie  City  Iron  Works  v.  Thomas, 
139  Fed.  995. 

•  McCurry  v.  Gibson,  108  Ala.  451, 
64  Am.  St.  Rep.  177,  18  So.  806;  Smock 
v.  Pierson,  68  Ind.  405,  34  Am.  Rep. 
269;  Davis  v.  Garrison,  85  la.  447,  62  N. 
W.  359;  Phillips  v.  Gifford,  104  la.  458, 
73  N.  W.  1033. 

5  DaVidson  v.  Madden,  89  Or.  209,  173 
Pac.  320. 

7  Cox  v.  Robinson,  70  Fed.  760;  Dick- 
erson  v.  Derrickson,  39  111.  574;  State 
National  Bank  v.  Walser,  46  Mo.  348. 

•  Farber  v.  Iron  Co.,  140  Ind.  54,  39 


N.  E.  249;   Dockray  v.  Dunn,  37   Me. 
442;  Backus  v.  Spaulding,  116  Mass.  418. 

9  Deal  v.  Bank,  79  Mo.  App.  262; 
Pollock  v.  Loan  Association,  51  S.  Car. 
420,  64  Am.  St.  Rep.  683,  29  S.  E.  77; 
Farabee-Treadwell  Co.  v.  Union  & 
Planters'  Bank  &  Trust  Co.,  135  Tenn. 
208,  L.  R.  A.  1916F,  501,  186  S.  W.  92. 

10  Deal  v.  Bank,  79  Mo.  App.  262. 

11  Equitable  Marine  Ins.  Co.  v. 
Adams,  173  Mass.  436,  53  N.  E.  883; 
Hughson  v.  Hardy,  62  Minn.  209,  64 
N.  W.  389.  (A  consideration  for  the 
promise  of  assignee  to  pay  premiums 
thereon.). 

12  Watson  v.  Deeds,  3  Ind.  App.  75, 
29  N.  E.  151. 

13  Herman  v.  Schlesinger,  114  Wis. 
382,  91  Am.  St.  Rep.  922,  90  tt.  W.  460. 

M  Dunn  v.  Abrams,  97  Ga.  762,  25  S. 
E.  766;  McHenry  v.  Brown,  66  Minn. 
123,  68  N.  W.  847;  Black  v.  Oliva,  80 
Minn.  396,  83  N.  W.  386;  Loewen  v. 
Forsee,  137  Mo.  29,  59  Am.  St.  Rep. 
489,  38  S.  W.  712  [reversing,  35  S.  W. 
1138,  on  rehearing]. 

A  payment  to  the  surety  on  the 
bond  of  a  defaulting  contract  of  the 
unpaid  price  due  under  the  contract  is 
a  consideration  for  his  promise  to  com- 
plete the  building  and  discharge  liens  to 
the  extent  of  his  obligation  on  the  bond 
and  the  money  paid  to  him.  McHenry 
v.  Brown,  66  Minn.  123,  68  N.  W.  847. 

A  payment  of  partnership  funds  to 
one  partner  is  consideration  for  his 
promise  to  pay  a  firm  note.  Black  v. 
Oliva,  80  Minn.  396,  83  N.  W.  386. 

is  Massachusetts.     Phelps  v.  Lowell 
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husband,18  or  a  payment  by  mistake  of  fact.17  The  payment  of  the 
premium  of  an  insurance  policy  by  an  agent  is  consideration  for  a 
note  therefor  given  to  the  agent  by  the  insured,11  and  such  note  can 
be  enforced,  even  if  the  insurance  company  is  then  insolvent,  and 
the  policy  is  practically  worthless.19  A's  waiver  of  his  right  in  a 
chattel  under  a  contract  with  B  is  consideration  for  C's  promise  to 
give  to  A  an  option  on  the  same  chattel  which  G  is  about  to  buy 
from  B.20  So  change  of  possession  of  personal  property  is  a  con- 
sideration ; 21  as  for  a  promise  to  pay  a  third  person;22  as  to  pay 
debts  of  the  person  delivering  the  property ; n  or  to  accept  an  order 
drawn  by  the  party  delivering  the  goods,24  or  to  insure  such  prop- 
erty,21 or  to  care  for  it,  as  where  a  consignee  of  coal  barges  agrees 
to  protect  them  from  the  ice.28  A  transfer  of  a  special  property 
right  in  personalty,  as  the  transfer  by  a  sheriff  of  his  special  prop- 
erty in  personalty  on  which  he  has  levied  an  execution,27  is  a  suffi- 
cient consideration.  Transfer  of  possession  in  bailment  is  consider- 
ation for  a  promise  made  by  the  bailee.21    So  a  loan  of  a  painting 


Institution,  198  Mass.  179,  83  N.  E.  989. 

Missouri.  Loewen  v.  Forsee,  137  Mo. 
29,  59  Am.  St.  Rep.  489,  38  S.  W.  712 
[reversing,  35  S.  W.  1138]. 

New  Jersey.  Cole  v.  Lee,  45  N.  J. 
Eq.  779,  18  Atl.  854. 

South  Carolina.  Norwood  v.  Faulk- 
ner, 22  S.  Car.  367,  53  Am.  Rep.  717. 

Vermont.  Bruce  ▼.  Hastings,  41  Vt. 
380,  98  Am.  Dec.  592. 

UMuir  v.  Miller,  103  la.  127,  72  N. 
W.  409. 

"DeVoin  v.  DeVoin,  76  Wis.  66,  44 
N.  W.  839. 

It  Dunn  ▼.  Abrams,  97  Ga.  762,  25  S. 
E.  766.  (Even  where  the  policy  waa 
not  to  go  into  effect  till  the  premium 
was  paid  and  the  application  which 
was  a  part  thereof  mistakenly  recited 
that  the  premium  was  unpaid.) 

It  Hudson  v.  Compere,  94  Tex.  449, 
61  S.  W.  389. 

MStrother  v.  Miller  (Ky.),  124  8.  W. 
358. 

21Hellmao  v.  Schwartz,  44  111.  App. 
84.  (A  promise  by  a  creditor  to  re- 
lease one  partner  if  firm  goods  were 
surrendered  to  the  other.)      State   v.* 


McDuffle,  34  N.  H.  523,  69  Am.  Dec. 
516;  McDaniels  v.  Robinson,  26  Vt. 
316,  62  Am.  Dec.  574. 

«Keyes  v.  Allen,  65  Vt.  667,  27  Atl. 
319. 

M  Clark  y.  Chapman,  98  Cal.  110,  32 
Pac.  812,  33  Pac.  750.  (A  promise  to 
indemnify  A  against  claims,  settled  by 
arbitration  on  his  delivering  certain 
property  to  arbitrators.)  Runkle  v. 
Kettering,  127  la.  6,  102  N.  W.  142; 
Drye  v.  Cunningham  (Ky.),  74  S.  W. 
272;  Hind  v.  Holdship,  2  Watts.  (Pa.) 
104,  26  Am.  Dec.  107.  (A  promise  by 
assignee  to  pay  creditors  of  assignor.) 

»H.  fl.  Olds  Wagon  Works  v. 
Coombs,  124  Ind.  62,  24  N.  E.  589. 

» Keller  v.  Smith,  59  Minn.  203,  60 
N.  W.  1102. 

»  Pierce  v.  Walton,  20  Ind.  App.  66, 
50  N.  E.  309. 

27  Lamb  v.  Zundell,  78  Vt.  232,  62 
Atl.  33. 

» United  States.  Sturm  v.  Boker, 
150  TJ.  S.  312,  38  L.  ed.  1093. 

Alabama.  Prince  v.  State  Fair,  106 
Ala.  340,  28  L.  R.  A.  716,  17  So.  449. 

Indiana.    Miller  v.  Upton,  6  Ind.  53. 
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for  competitive  exhibition  at  a  fair  is  a  consideration  for  a  promise 
to  redeliver  it.29  The  consent  of  a  lessee,  A,  that  a  former  lessee, 
B,  may  retain  possession  of  the  leased  machine  until  B  has  com- 
pleted a  certain  amount  of  work,  is  consideration  for  a  promise  by 
B  to  furnish  another  machine  to  A.w 

§  544,  Change  of  farm  of  obligation.  A  change  in  the  form  of 
a  debt  is  held  by  some  courts  to  be  a  consideration  for  a  promise 
based  upon  such  change.  Thus  the  giving  of  a  note  for  a  debt 
which  was  not  before  evidenced  by  a  negotiable  instrument  is  a 
consideration.1  The  opposite  view  has  been  expressed  in  some 
cases,2  and  it  has  been  held  that  if  no  additional  security  is  given, 
the  change  in  the  form  of  the  debt  is  not  of  itself  a  valuable  con- 
sideration.3 

Giving  a  check  has  been  held  to  be  consideration,4  but  this  is 
contrary  to  the  weight  of  authority.  Neither  a  bank  check,1  nor  a 
cashier's  check,6  are  regarded  as  anything  but  a  form  of  payment. 

The  giving  of  security  consisting  of  some  lien  upon  the  property 
of  the  debtor,  for  a  pre-existing  debt,7  such  as  a  chattel  mortgage,1 
even  if  in  fact  nothing  is  realized  from  such  security,9  has  been 
held  to  be  a  valuable  consideration. 


Michigan.  Rickey  v.  Morrison,  69 
Mich.  130,  37  N.  W.  56.      * 

Minnesota.  Smith  v.  Library,  58 
Minn.  108,  25  L.  R.  A.  280,  59  N.  W. 
979;  Keller  v.  Smith,  59  Minn.  203,  60 
N.  W.  1102. 

M  Prince  v.  State  Fair,  106  Ala.  340, 
28  L.  R.  A.  716,  17  So.  449.  To  the 
same  effect  is  Smith  v.  Library,  58 
Minn.  108,  25  L.  R.  A.  280,  59  N.  W. 
979. 

W  Phoenix  Cement  Sidewalk  Co.  v. 
Russellville  Water  &  Light  Co.,  101 
Ark.  22,  140  S.  W.  996. 

ISibree  v.  Tripp,  15  M.  &  W.  23; 
Bugh  v.  Crum,  26  Ind.  App.  465,  59  N. 
E.  1076;  Jaffray  v.  Davis,  124  N.  Y. 
164,  11  L.  R.  A.  710,  26  N.  E.  351. 

2  Cumber  v.  Wane,  1  Strange  426 
[see  discussion  in  Foakes  v.  Beer,  9 
App.  Cas.  605];  Hooker  v.  Hyde,  61 
Wis.  204,  21  N.  W.  52. 


3  Jenness  v.  Lane,  26  Me.  475;  Tobey 
v.  Barber,  5  Johns.  (N.  Y.)  68,  4  Am. 
Dec.  326;  Frank  v.  Gump,  104  Va.  306, 
51  S.  E.  358;  Hooker  v.  Hyde,  61  Wis. 
204,  21  N.  W.  52.  See  also,  Arend  v. 
Smith,  151  N.  Y.  502,  45  N.  E.  872. 

4  Wells  v.  Morrison,  91  Ind.  51. 

■  Amsler  v.  McClure,  238  Pa.  St.  409, 
86  Atl.  294. 

•  Jordy  v.  Maxwell,  62  Fla.  236,  56 
So.  946. 

Tin  re  Black  Diamond  Copper  Min- 
ing Co.,  11  Ariz.  415,  95  Pac.  117;  Kerr 
v.  Topping,  109  la.  150,  80  N.  W.  321; 
Jaffray  v.  Davis,  124  N.  Y.  164,  11  L.  R. 
A.  710,  26  N.  E.  351;  Brown  v.  Kern, 
21  Wash.  211,  57  Pac.  798. 

•  Jaffray  v.  Davis,  124  N.  Y.  164,  11 
L.  R.  A.  710,  26  N.  E.  351. 

•  Kerr  v.  Topping,  109  la.  1«>,  80  N. 
W.  321. 
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If  personal  security  of  a  third  person  is  given,10  or  if  a  third 
person  assumes  and  agrees  to  pay  the  debt,11  or  mortgages  his  land 
to  secure  such  debt,12  the  creditor  clearly  gets  a  substantial  legal 
right  to  which  he  was  not  already  entitled,  which  can  fairly  be 
regarded  as  a  consideration.  If  the  debtor  gives  as  security  a 
mortgage  on  his  own  property,  the  creditor  is  taking  less  than  he 
was  entitled,  and  in  a  different  form  only  because  the  debtor  can 
not  or  wTill  not  perform  his  contract.  If  the  debtor  gives  his  own 
unsecured  note  or  check,  the  anomaly  is  still  more  apparent.  Here, 
according  to  some  authorities,  a  payment  in  money  of  less  than 
the  entire  debt  is  not  a  consideration,19  but  giving  a  note  or  check 
for  the  same  amount  is  consideration,  although  the  creditor  would 
much  prefer  the  money.  The  courts  which  take  this  view  have 
done  away  with  the  necessity  of  consideration  except  as  a  mere 
outward  form,  which  is  retained  for  historical  reasons. 

§545.  Work  and  labor  and  support.  Performing  work  and 
labor  which  the  party  performing  was  not  otherwise  bound  to  do, 
forms  a  consideration  for  a  promise  made  in  return  for  such  work 
and  labor.1  Examples  of  such  considerations  are  agreements  either 
express 2  or  implied,8  to  work  as  agent  or  employe,  doing  work  not 


lOSteinman  v.  Magnus,  11  East  900; 
Jenness  v.  Lane,  26  Me.  475. 

11  Schmidt  v.  Ludwig,  26  Minn.  85,  1 
N.  W.  803. 

12  Post  v.  First  National  Bank,  138 
111.  559,  28  N.  E.  978. 

13  See  §  596. 

1  Colorado.  Patrick  v.  Morrow,  33 
Colo.  509,  108  Am.  St.  Rep.  107,  81  Pac. 
242. 

Indiana.  Steves  v.  Frazee,  19  Ind. 
App.  284,  49  N.  £.  385. 

Kentucky.  Harper  v.  Ry.  Co.  (Ky?), 
22  S.  W.  849. 

Louisiana.  Murray  v.  Kennedy,  15 
La.  Ann.  385,  77  Am.  Dec.  189. 

Michigan.  Johnston  v.  Stearns,  160 
Mich.  247,  125  N.  W.  29. 

Missouri.  Crosby  v.  Emerson-Brant- 
ingham  Implement  Co.  (Ma),  189  S. 
W.  506. 


New  York.  Cowee  v.  Cornell,  75  N. 
Y.  91,  31  Am.  Rep.  428. 

Oklahoma.  Fairchild  v.  Cartwright 
(Okla.),  178  Pac.  333. 

Pennsylvania.  McFeaters  v.  Patti- 
son,  188  Pa.  St.  270,  41  Atl.  609. 

2  Forbes  v.  Bushnell,  47  Minn.  402, 
50  N.  W.  368.  And  the  additional 
promise  of  the  agent* to  take  a  certain 
amount  of  goods  is  still  more  clearly  a 
consideration.  Condi t  v.  Bergmeier,  63 
Fed.  937;  Weiboldt  v.  Fashion  Co.,  80 
111.  App.  67. 

3  Thus  it  is  a  consideration  for  a 
promise  to  pay  commissions.  Travel- 
ers' Ins.  Co.  v.  Parker,  92  Md.  22,  47 
Atl.  1042;  or  to  give  the  agent  exclu- 
sive territory:  Condit  v.  Bergmeier,  63 
Fed.  937;  Mueller  v.  Spring  Co.,  88 
Mich.  390,  50  N.  W.  319. 


§546 


Page  on  Contracts 


918 


called  for  by  pre-existing  contract ; 4  making  repairs ; •  perfecting  a 
patent ; s  sinking  an  oil  well,7  and  furnishing  water  to  cattle.1  So 
furnishing  service  by  quasi-public  corporations,  such  as  by  a  water- 
works company,9  or  a  gas  company,19  operating  a  street  railway,11 
or  changing  the  service  from  horse  cars  to  electric  cars,12  are  suffi- 
cient considerations. 

Support,  whether  of  the  promisor  or  of  a  third  person,  is  a 
valuable  consideration  for  a  promise  based  thereon.13  Taking  care 
of  a  third  person  is  sufficient  consideration.14  Care  and  support 
amount  to  a  consideration  for  a  promise  to  discharge  a  note  and  to 
cancel  a  mortgage.11 


§  546.  Forbearance  of  legal  rights— Release  of  debts  and  con- 
tracts.   A  forbearance  of  any  legal  right  may  be  a  consideration.1 


•  Barley  ▼.  Buell,  70  Cal.  335,  11  Pac. 
632. 

Additional  work  is  a  consideration 
for  a  promise  to  pay  an  invalid  assess- 
ment. Bernstein  v.  Downs,  112  CaL 
197,  44  Pac.  557. 

A  promise  by  employees  of  a  sub- 
contractor to  continue  work  is  a  con- 
sideration for  the  promise  of  the  con- 
tractor to  pay  them.  McDonald  v.  Fer- 
nald,  68  N.  H.  171,  38  Atl.  729. 

So  where  a  partner  who  purchases 
the  entire  business  makes  a  similar 
promise  to  one  who  was  working  for 
the  old  firm.  Franks  v.  Stevens,  82 
Mich.  192,  46  N.  W.  369. 

The  agent's  maintaining  an  addi- 
tional office  is '  consideration  for  a 
promise  of  his  principal  to  pay  a  speci- 
fied amount  for  office  expenses,  includ- 
ing rent.  Keck  v.  Michigan  Quartz 
Silica  Co.,  158  Wis.  500,  149  N.  W.  208. 

i  Crosby  v.  Emerson  -Bran  tingham 
Implement  Co.  (Mo.),  189  S.  W.  596. 

•  Barry  v.  Colville,  129  N.  Y.  302,  29 
N.  E.  307. 

7Stahl  v.  Van  VJeck,  53  O.  S.  136, 
41  N.  E.  35  (though  it  is  not  operated). 

•  Osmundson  v.  Thompson,  90  la.  755, 
57  N.  W.  863. 

•  Muscatine  Waterworks  Co.  v.  Lum- 
ber Co.,  85  la.  112,  39  Am.  St.  Rep.  284, 


52  N.  W.  108;  Harsky  v.  Water  Co.,  13 
Mont.  229,  33  Pac.  689. 

to  Chicago,  etc.,  Co.  v.  Lake,  130  111. 
42,  22  N.  E.  616. 

11  City  Railway  Co.  v.  Ry.  Co.,  166 
U.  S.  557,  41  L.  ed.  1114. 

1*  Cincinnati  v.  Ry.  Co.,  2  Ohio  Dec 
468. 

13  Pellizzarro  v.  ReppeTt,  83  la.  497, 
50  N.  W.  19;  Taylor  v.  Crockett,  123 
Mo.  300,  27  S.  W.  620;  Campbell  v. 
McLaughlin,  —  Mo.  — ,  205  S.  W.  18; 
Brown  v.  Taylor,  174  N.  Car.  423,  L.  R. 
A.  1918B,  293,  93  S.  E.  982;  Lytle  v. 
Ramp,  88  Or.  505,  172  Pac.  503. 

14  Buell  v.  Adams,  157  Mich.  248,  121 
N.  W.  752;  Brown  v.  Taylor,  174  N. 
Car.  423,  L.  R.  A.  1918B,  293,  93  S.  E. 
982. 

« Lytle  v.  Ramp,  88  Or.  505,  172 
Pac.  503. 

"  1  Arkansas.  Brinkley  Car  Works  & 
Mfg.  Co.  v.  Cook,  110  Ark.  325,  161  S. 
W.  1065. 

Michigan.  Detroit,  Grand  Haven  & 
Milwaukee  Ry.  Co.  v.  "Owosso  Sugar 
Co.,  192  Mich.  533,  159  N.  W.  378. 

Minnesota.  Bank  v.  Beecher,  133 
Minn.  81,  157  N.  W.  1070. 

North  Carolina.  Virginia-Carolina 
Chemical  Co.  v.  McNair,  139  N.  Car. 
326,  51  S.  E.  949. 
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The  right  forborne  is  usually  a  legal  right  to  property  of  some  sort, 
either  in  possession  or  in  action.2  A  discharge  of  a  prior  contract ; 3 
a  discharge  of  a  note;4  a  release  of  a  guarantor's  right  to  sue  the 
maker  of  the  note ; s  a  release  of  a  pre-existing  debt,6  especially  if 
secured ; 7  release  of  liability  on  a  bond ;  •  release  from  a  valid  con- 
tract to  marry;9  and  A's  assistance  to  B  in  effecting  the  sale  of  a 
department  of  B's  store  and  A's  release  of  his  right  to  commis- 


Oklahoma.  Hays  v.  Smith,  —  Okla. 
— ,  164  Pac.  470. 

Vermont  Ballard  v.  Burton,  64  Vt. 
387,  16  L.  R.  A.  664,  24  Atl.  T69. 

Washington.  Nicholson  v.  Neary,  77 
Wash.  294,  137  Pac.  492. 

2  See  §  543. 

a  Fisher  v.  Skinner,  112^ Ark.  190,  164 
S.  W.  735. 

4  United  States.  Safe  Deposit  & 
Trust  Co.  v.  Wright,  106  Fed.  156,  44 
C.  C.  A.  421. 

California.  Scribner  v.  Hanke,  116 
Cal.  613,  48  Pac.  714;  Hart  v.  Church, 
128  Cal.  471,  77  Am.  St.  Rep.  196,  58 
Pac.  910;  Whelan  v.  Swain,  132  Cal. 
389,  64  Pac.  560. 

Illinois.  Post  v.  Bank,  138  III.  559, 
28  N.  E.  978;  First  National  Bank  v. 
Tile  Works,  91  111.  App.  116. 

Massachusetts.  Wooley  v.  Cobb,  166 
Mass.  503,  43  N.  E.  497. 

Ohio.  Judy  v.  Louderman,  48  O.  S. 
562,  29  N.  E.  181. 

Tennessee.  First  National  Bank  v. 
Reid  (Tenn.  Ch.  App.),  58  S.  W.  1124. 

Wisconsin.  Union,  etc.,  Bank  v.  Jef- 
ferson, 101  Wis.  452,  77  N.  W.  889. 

IDitmar  v.  West,  7  Ind.  App.  637, 
35  N.  E.  47. 

•  Alabama.  Hunt  v.  Johnson,  96  Ala. 
130,  11  So.  387. 

Arkansas.  Bevens  v.  Barnett  (Ark.), 
22  S.  W.  160. 

California.  Hart  v.  Church,  126  Cal. 
471,  77  Am.  St.  Rep.  195,  58  Pac.  910. 

Georgia.  Sutton  v.  Ford,  144  Ga.  587, 
87  S.  E.  799. 

Indiana.  Pope  v.  Vajen,  121  Ind. 
317,  6  L.  R.  A.  686,  22  N.  E.  308. 


Iowa.  Reed  v.  Brown,  89  la.  454,  48 
Am.  St.  Rep.  406,  56  N.  W.  661. 

Louisiana.  Levert  v.  Hebert,  51  La. 
Ann.  222,25  So.  118. 

Massachusetts.  Spaulding  v.  Ken- 
drick,  172  Mass.  71,  51  N.  E.  453. 

Michigan.  Hanold  v.  Kays,  64  Mich. 
439,  8  Am.  St.  Rep.  835,  31  N.  W.  420; 
Hilbert  v.  Barry,  111  Mich.  698,  70 
N.  W.  318. 

Missouri.  Lancaster  v.  Elliott,  56 
Mo.  App.  249;  Decocq  v.  Decocq,  69 
Mo.  App.  558/ 

New  Hampshire.  O'Dowd  v.  Elliott, 
77  N.  H.  319,  91  Atl.  872. 

New  York.  Lamkin  v.  Palmer,  164 
N.  Y.  201,  58  N.  E.  123. 

Oregon.  Denny  v.  Bean,  51  Or.  180, 
93  Pac.  693  [modified  on  rehearing,  51 
Or.  180,  94  Pac.  503J. 

A  release  of  part  of  premiums  due 
a  loan  association  is  a  consideration 
for  release  of  a  claim  for  usurious  in- 
terest paid  in.  International,  etc.,  As- 
sociation v.  Fortassaln  (Tex.  Civ. 
App.),  23  S.  W.  496. 

7  Cahill  v.  Smith,  9  Ohio  C.  C.  4. 

(Booth  v.  Dexter  Steam  Fire  Engine 
Co.,  118  Ala.  369,  24  So.  405;  Court 
Valhalla  v.  Olson,  14  Colo.  App.  -243, 
59  Pac.  883  (though  made  payable  to 
the  state  instead  of  the  real  obligee). 
As  the  discharge  of  a  bond,  though 
unenforceable  because  not  returned  for 
taxation.  Spence  v.  Repass,  94  Va. 
716,  27  S.  E.  583. 

i  Henderson  v.  Spratlen,  44  Colo.  278, 
98  Pac  14. 
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sions  from  sales  in  such  department  under  a  former  contract  with 
B,10  are  all  considerations.  A  prior  debt  for  the  purchase  price  is 
consideration  for  a  contract  that  the  title  shall  remain  in  the 
seller.11  An  agreement  by  A,  an  attorney,  to  release  B  from  a  debt 
due  from  B  to  A,  and  to  collect  certain  debts  due  to  B  if  possible, 
is  a  consideration  for  B's  assignment  to  A  of  one-sixth  of  the 
amount  collected.12  The  release  of  a  right  to  buy  property  under 
a  prior  contract  is  sufficient  consideration  for  a  subsequent  prom- 
ise.13 The  release  by  the  promisee  of  a  claim  against  a  third  person 
is  a  sufficient  consideration.14  A's  promise  to  release  his  claim 
against  X  is  a  consideration  for  B's  promise  to  release  his  claim 
against  X,  if  such  is  the  actual  agreement  of  the  parties.11  Omis- 
sion by  a  creditor  to  file  his  claim  against  decedent's  estate  is  con- 
sideration for  the  promise  of  the  executor  to  pay  such  debt  person- 
ally in  consideration  of  such  creditor's  not  pressing  such  claim.11 

§  547.  Release  of  claims  not  arising  in  contract.  A  release  of 
a  claim  not  originating  on  contract  is  a  consideration.1  A  release 
by  A  of  a  claim  for  goods  stolen  by  B  and  used  in  C's  business 
without  C's  knowledge  of  the  theft,2  or  a  release  of  a  claim  for 
money  embezzled,3  or  for  fraud,4  or  misrepresentation,1  are  con- 
siderations. The  release  by  stockholders  of  their  right  of  action 
against  directors  for  negligence,  is  consideration  for  the  promise 
of  the  directors  to  pay  the  creditors  of  such  corporation.1  The  act 
of  the  state  in  permitting  a  bank  to  continue  business  with  assets 
diminished  below  the  legal  requirement,  is  consideration  for  a  note 


lOMuir  v.  Kalamazoo  Corset  Co.,  155 
Mich.  624,  119  N.  W.  1079. 

11  Brown  v.  Mitchell,  168  N.  Car.  312, 
84  S.  E.  404. 

"Fairbanks  v.  Sargent,  117  N.  Y. 
320,  6  L.  R.  A.  475,  22  N.  E.  1039. 

13  Skinner  v.  Fisher,  120  Ark.  91,  178 
S.  W.  922. 

14  Brown  v.  Jennett,  130  la.  311,  106 
N.  W.  747. 

11  See  §§  566  et  seq. ;  West  Yorkshire 
Darracq  Agency  v.  Coleridge  [1911],  2 
K.  B.  326. 

II  Blake  v.  Robinson,  129  la.  196,  105 
N.  W.  401. 

1  Caldwell  v.  Ryan,  173  Ky.  233,  190 
S.  W.  1078;  Brem  v.  Covington,  104  N. 
Car.  589,  10  S.  E.  706;  Dusenberry  v. 


Mutual  Life  Insurance  Co.,  188  Pa.  St. 
454,  41  Atl.  736. 

2  Barrett  v.  Weber,  125  K.  Y.  18,  25 
N.  E.  1068. 

3  A  discharge  of  a  defaulting  church 
treasurer  from  civil  and  criminal  lia- 
bility is  a  consideration  for  an  assign- 
ment by  his  wife  of  an  insurance  policy 
payable  to  her.  Dusenberry  v.  Life 
Insurance  Co.,  188  Pa.  St.  454,  41  Atl. 
736. 

4  Kemp  v.  Bank,  109  Fed.  48,  48  C.  C. 
A.  213. 

■  Charvat  v.  Myers,  5  Wash.  799,  32 
Pac.  726. 

6  Caldwell  v.  Ryan,  173  Ey.  233,  190 
S.  W.  1078. 
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given  to  the  bank  to  bring  its  otherwise  deficient  assets  up  to  the 
legal  requirement.7 

§  548.  Release  of  liens.  The  release  of  a  lien,1  such  as  a  mort- 
gage,2 or  a  vendor's  lien,3  or  a  mechanic's  lien,4  or  a  judgment 
lien,1  or  a  levy,'  or  a  lien  on  chattels,7  a  chattel  mortgage,  defective 


7  State,  ex  rel.,  v.  Hills,  94  0.  S.  171, 
L.  R.  A.  1917B,  684,  113  N.  E.  1045; 
Skagit  State  Bank  v.  Moody,  86 
Wash.  286,  L.  R.  A.  1916A,  1215,  150 
Pac.  425.  (There  was  said  to  be  an- 
other consideration  in  the  bank's 
waiver  of  its  right  of  action  against  the 
original  debtor  for  overdue  interest.) 

In  some  cases,  such  promises  are 
held  to  be  enforceable  on  the  theory 
of  estoppel.  Skordal  v.  Stanton,  89 
Minn.  511,  95  N.  W.  449;  Hurd  v. 
Kelly,  78  N.  Y.  58S,  34  Am.  Rep.  567. 

A  covenant  by  the  bank  to  continue 
in  business  is  a  consideration  for  such 
promise.    Hurd  v.  Kelly,  78  N.  Y.  588, 

34  Am.  Rep.  567. 

1  Bluthenthal  v.  Moore,  106  Ga.  424, 
32  S.  E.  344 ;  Day  v.  Gardner,  42  N.  J. 
Eq.  199,  7  Atl.  365;  Le  Page  v.  Slade, 
79  Tex.  473,  15  S.  W.  496;  Finks  v. 
Buck  (Tex.  Civ.  App.),  27  S.  W.  1094. 
Such  release  is  consideration  for  a 
guaranty  of  the  debt  secured  by  the 
lien.  Bluthenthal  v.  Moore,  106  Ga. 
424,  32  S.  E.  344.  As  where  a  stock- 
holder guarantees  a  corporation  debt  in 
consideration  of  a  discharge  of  a  lien 
on  corporation  property.  Koenigsberg 
v.  Lennig,  161  Pa.  St.  171,  28  Atl.  1016. 
Or  several  purchasers  of  several  tracts 
promise  to  pay  any  deficiency  in  a  lien 
held  on  an  undivided  interest  in  one  of 
the  tracts  to  induce  the  owner  of  such 
unliquidated  lien  to  agree  to  the  value 
apportioned  to  the  tract  covered  by  the 
lien.  Sloan  v.  Courteney,  54  S.  Car. 
314,  32  S.  E.  431. 

2  Cliff  Foy  v.  Dawkins,  138  Ala.  232, 

35  So.  41;  Blagborne  v.  Hunger,  101 
Mich.  375,  59  N.  W.  657.  A  satisfaction 
of  a  mortgage  upon  other  realty  and 
also  on  realty  conveyed  is  a  considera- 
tion for  such  conveyance.     Brown   v. 


Bank,  55  S.  Car.  51,  32  S.  E.  816.  A 
promise  by  remainder-men  to  treat 
mortgages  made  by  a  life  tenant  as 
valid  is  supported  by  the  consideration 
of  the  mortgagee's  promise  to  release 
all  the  realty  but  one  parcel  from  the 
lien  and  to  aid  in  preventing  a  sale  of 
the  premises  by  the  sheriff.  Columbia 
Avenue  S.  F.,  S.  D.,  T.  &  T.  Co.  v. 
Lewis,  190  Pa.  St.  558,  42  Atl.  1094. 
(Even  though  the  premises  were  sold 
at  public  sale,  but  not  by  sheriff.) 

3  Lane  v.  Logue,  80  Tenn.  (12  Lea) 
681. 

4  California.  Wilson  v.  Samuels,  100 
Cal.  514,  35  Pac.  148. 

Illinois.  Allmendinger  v.  Lumber 
Co.,  82  111.  App.  166. 

Kentucky.  Hillenbrand  v.  Shippen 
(Ky.),  58  S.  W.  525. 

Missouri.  Mason  v.  Gass,  62  Mo. 
App.  449. 

Oregon.  Hughes  v.  Lansing,  34  Or. 
118,  75  Am.  St.  Rep.  574,  55  Pac.  95. 

•  Bradshaw  v.  Bratton,  96  Va.  577, 
32  S.  E.  56.  (The  purchaser  of  realty 
encumbered  by  a  judgment  lien  prom- 
ised to  pay  it  personally  in  considera- 
tion of  delay  in  enforcing  such  lien.) 
A  promise  not  to  attack  a  fraudulent 
judgment  lien  is  a  consideration  for  an 
agreement  to  postpone  such  lien.  Han- 
chett  v.  Ives,  171  111.  122,  49  N.  E.  206 
[affirming,  69  111.  App.  83]. 

•  Mygatt  v.  Tarbell,  78  Wis.  351,  47 
N.  W.  618.  But  if  the  property  is 
clearly  exempt  from  execution,  for- 
bearance to  levy  thereon  is  no  consid- 
eration for  the  promise  of  a  third  per- 
son.   Hennessey  v.  Hill,  52  111.  281. 

7  Rollins  v.  Hare,  15  Ind.  App.  677,  44 
N.  E.  374;   Sharp  v.  Cannody  (Ky.) 
32  S.  W.  749. 
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but  not  void,1  or  a  pledge,9  a  release  of  an  attachment,1*  or  a 
waiver  of  an  attorney's  lien  on  papers,11  are  all  considerations.  So 
the  waiver  of  a  right  to  obtain  a  lien,12  or  an  agreement  to  refrain 
from  obtaining  garnishment,19  is  a  consideration. 

§549.  Extension  of  time.  A  promise  to  extend  for  a  definite 
time  the  payment  of  a  debt  due  the  promisor,1  or  for  a  "reasonable 
time,"2  or  since  if  no  time  is  mentioned,  a  reasonable  time  is  in- 
tended;8 a  promise  to  extend  payment  for  an  indefinite  time,  if 


•  Green  v.  Hadfield,  89  Wis.  138,  61 
N.  W.  310.  But  waiver  of  a  void  chat- 
tel mortgage  is  no  consideration.  Man- 
deville  v.  Avery,  124  N.  Y.  376,  21  Am. 
St  Rep.  678,  26  N.  E.  951. 

•  Saunders  v.  Pope,  1  Ohio  486. 

to  Smith  v.  Taylor,  39  Me.  242;  Bart- 
lett  v.  Wood  worth -Mason  Co.,  69  N.  H. 
316,  41  Atl.  264.  It  is  a  consideration 
for  a  guaranty  by  a  third  person. 
Smith  v.  Weed,  20  Wend.  (N.  Y.)  184, 
32  Am.  Dec.  525.  Or  for  a  promise  by 
other  creditors  to  take  eighty  cents  on 
the  dollar.  Bartlett  v.  Woodworth- 
Mason  Co.,  69  N.  H.  316,  41  Atl.  264. 

11  Rollins  v.  Hare,  15  Ind.  App.  677, 
44  N.  E.  374. 

1*  Harness  v.  McKee-Brown  Lumber 
Co.,  17  Okla.  624,  89  Pac.  1020;  Culver 
v.  Ice  Co.,  206  Pa.  St.  481,  56  Atl.  29. 

It  First  National  Bank  v.  Border,  9 
Tex.  Civ.  App.  670,  29  S.  W.  659  (for  a 
guaranty).  But  a  promise  not  to  at- 
tach, where  no  ground  for  attachment 
exists,  is  no  consideration  for  a  guar- 
anty by  a  third  person.  Bates  v. 
Sandy,  27  111.  App.  552. 

1  Canada.  Lyons  v.  Donkin,  23  N.  S. 
258. 

California.  Hobson  v.  Haasett,  76 
Cal.  203,  9  Am.  St.  Rep.  193,  18  Pac. 
320. 

Connecticut.  Tuttle  v.  Bigelow,  1 
Root  (Conn.)  108,  1  Am.  Dec.  35. 

Illinois.  Martin  v.  Stubbings,  126  111. 
387,  9  Am.  St.  Rep.  620,  18  N.  E.  657; 
Sweeney  v.  Kaufmann,  64  111.  App.  151 ; 
Wickham  v.  Loan  Association,  80  HL 
App.  523. 


Iowa.  Burke  v.  Dillin,  92  la.  557,  61 
N.  W.  370;  Robertson  v.  United  States 
Live  Stock  Co.,  164  la.  230,  145  N.  W. 
535. 

Kentucky.  Pulliam  v.  Withers,  38 
Ky.  (8  Dana)  98,  33  Am.  Dec.  479; 
Whitt  v.  Bailey  (Ky.),  50  S.  W.  514. 

Massachusetts.  Wooley  v.  Cobb,  105 
Mass.  503,  43  N.  E.  497. 

Michigan.  Union  Trust  Co.  v.  Zyn- 
da,  129  Mich.  156,  88  N.  W.  407. 

Minnesota.  Lundberg  v.  Elevator 
Co.,  42  Minn.  37,  43  N.  W.  685;  Peter- 
son v.  Russell,  62  Minn.  220,  54  Am.  St. 
Rep.  634,  29  L.  R.  A.  612,  64  N.  W.  555. 

Missouri.  Murdock  v.  Lewis,  26  Mo. 
App.  234. 

Nebraska.  Deering  v.  Walter,*  2  Neb. 
(Unoff.)  361,  364,  96  N.  W.  517. 

Ohio.  Brainard  v.  Harris.  14  Ohio 
107;  Farmers',  etc.,  Bank  v.  Wallace, 
45  O.  S.  152,  12  N.  E.  439. 

Pennsylvania.  Hamaker  v.  Eberley, 
2  Binn.  (Pa.)  506,  4  Am.  Dec.  477;  Sid- 
well  v.  Evans,  1  Pen.  &  Watts  (Pa.) 
383,  21  Am.  Dec.  387. 

Texas.  Walker  v.  Cole  (Tex.  Civ. 
App.),  28  S.  W.  1012. 

Wisconsin.  Washburn  Co.  v.  Thomp- 
son, 99  Wis.  585,  75  N.  W.  300. 

2  Morgan  v.  Bank,  44  111.  App.  562. 

3  Moore  v.  McKenney,  83  Me.  80,  23 
Am.  St.  Rep.  753,  21  Atl.  749;  United 
&  Globe  Rubber  Mfg.  Co.  v.  Conard,  80 
N.  J.  L.  '286,  78  Atl.  203;  Traders'  Na- 
tional Bank  v.  Parker,  130  N.  Y.  415, 
29  N.  E.  1094. 
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followed  by  delay  for  a  reasonable  time  in  pursuance  of  such  prom- 
ise, and  in  reliance  thereon  to  the  knowledge  of  the  promisor,4  are 
considerations  for  promises  made  in  reliance  on  such  extension,  and 
therefore  will  support  a  promise  for  additional  security  by  others 
than  the  original  debtor;1  or  a  new  note  given  to  evidence  such 
debt ;  •  or  a  bond  given  for  such  purpose ; 7  or  for  a  note  given  by 
the  debtor  as  collateral  security  for  the  debt  thus  extended;8  or 
the  indorsement  by  the  debtor  of  a  note  signed  by  other  makers  as 
collateral  security  for  the  debt  extended ; 9  or  a  promise  by  a  third 


4  England.     Barnehurst    v.    Cabbott, 

I  Hardres  5. 

United  States.  In  re  All  Star  Fea- 
ture Corporation,  232  Fed.  1004. 

Colorado.  Marshall  v.  Old,  14  Colo. 
App.  32,  59  Pac.  217. 

Connecticut  Breed  v.  Hillhouse,  7 
Conn.  523. 

Illinois.  Webbe  v.  Stone  Co.,  58  HI. 
App.  222;  McMicken  v.  Safford,  100  111. 
App.  102,  64  N.  E.  540. 

Kentucky.  Cooper  v.  Jackson  (Ky.), 
57  S.  W.  254. 

Maine.  Moore  v.  McKenney,  83  Me. 
80,  23  Am.  St.  Rep.  753,  21  Atl.  749; 
Haskell  v.  Tukesbury,  92  Me.  551,  69 
Am.  St.  Rep.  529,  43  Atl.  500. 

Massachusetts.  Howe  v.  Taggart, 
133  Mass.  284. 

Minnesota.  Security  National  Bank 
v.  Pulver,  131  Minn.  454,  185  N.  W. 
641.  See  also  Skagit  State  Bank  v. 
Moody,  86  Wash.  286,  L.  R.  A.  1916A, 
1215,  150  Pac.  425. 

•  California.     Scribner  v.  Hanke,  116" 
Cal.  613,  48  Pac.  714;  Stroud  v.  Thom- 
as, 139  Cal.  274,  96  Am.  St.  Rep.  Ill, 
72  Pac.  1008. 

Connecticut  Elton  v.  Johnson,  16 
Conn.  253,  41  Am  Dec.  141. 

District  of  Columbia.  Metzerott  v. 
Wood,  10  D.  C.  App.  514. 

Georgia.    Jones  v.  Sikes,  85  Ga.  546, 

II  S.  E.  664. 

Illinois.  Webbe  v.  Stone  Co.,  58  111. 
App.  222. 

Kentucky.  Jackson  v.  Cooper  (Ky.), 
39  S.  W.  39. 


Maine.  King  v.  Upton,  4  Me.  387,  16 
Am.  Dec.  266;  Moore  v.  Kenney,  83  Me. 
80,  23  Am.  St.  Rep.  753;  Haskell  v. 
Tukesbury,  92  Me.  551,  69  Am.  St.  Rep. 
529,  43  Atl.  500. 

Massachusetts.  Robinson  v.  Gould, 
65  Mass.  (11  Cush.)  55;  Prouty  v.  Wil- 
son, 123  Mass.  297;  Howe  v.  Taggart, 
133  Mass.  284;  Robertson  v.  Rowell, 
168  Mass.  94,  35  Am.  St.  Rep.  466,  32 
N.  E.  898. 

Michigan.  Union  Banking  Co.  v. 
Martin,  113  Mich.  521,  71  N.  W.  867. 

Minnesota.  Nichols  &  S.  Co.  v.  Ded- 
rick,  61  Minn.  513,  63  N.  W.  1110; 
Peterson  v.  Russell,  62  Minn.  220,  54 
Am.  St.  Rep.  634,  29  L.  R.  A.  612,  64 
N.  W.  555;  Hooper  v.  Pike,  70  Minn. 
84,  68  Am.  St.  Rep.  512,  72  N.  W.  829; 
Bank  v.  Beecher,  133  Minn.  81,  157 
N.  W.  1070. 

Missouri.  North  Atchison  Bank  v. 
Gay,  114  Mo.  203,  21  S.  W.  479;  Grandy 
v.  Campbell,  78  Mo.  App.  502. 

Pennsylvania.  Giles  v.  Ackles,  9  Pa. 
St.  147,  49  Am.  Dec.  551;  Saalfield  v. 
Manrow,  165  Pa.  St.  114,  30  Atl.  823. 

South  Carolina.  Fowler  v.  Allen,  32 
S.  Car.  229,  7  L.  R.  A.  745,  10  S.  E.  947. 

•  Cox  v.  Sloan,  158  Mo.  411,  57  S.  W. 
1062. 

T  Union  Trust  Co.  v.  Zynda,  129  Mich. 
156,  88  N.  W.  407. 

•  Red  River  Valley  National  Bank  v. 
Barnes,  8  N.  D.  432,  79  N.  W.  880.  ' 

•  Mansur,  etc.,  Co.  v.  Beer,  19  Tex. 
Civ.  App.  311,  45  S.  W.  972. 
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person  to  pay  such  debt  personally.10  Agreeing  to  forbear  a  right 
to  withdraw  money  from  a  bank  without  fixing  any  time,  followed 
by  forbearance  for  a  reasonable  time,  is  consideration  for  a  third 
person's  signing  a  certificate  of  deposit  as  surety  to  secure  such 
indebtedness.11 

If  A  surrenders  two  notes,  both  overdue,  to  B,  and  takes  one 
note  for  the  aggregate  for  the  amount  of  the  note,  which  new  note 
is  payable  in  th§  future,  such  extension  of  time  is  consideration  for 
B's  promise,  even  if  one  of  such  notes  were  a  forgery.12  A  con- 
tinuance of  a  proceeding  in  garnishment  so  as  to  enable  the  gar- 
nishee to  attend  to  certain  business  in  another  place,  is  a  considera- 
tion for  a  promise  to  pay  a  specified  sum.13 

These  cases  rest  on  the  theory  that  from  the  facts  given  it  can 
be  inferred  that  the  parties  intended  delay  for  a  reasonable  time.14 
If,  on  the  other  hand,  such  inference  can  not  be  drawn,  and  if  the 
promisee  did  not  agree,  expressly  or  impliedly,  to  give  an  extension 
of  time,  and  could  have  sued  at  any  time  without  breaking  his 
contract,  actual  extension  of  time  is  no  consideration.11  On  the 
same  principle  a  promise  to  delay  a  "short  time"  has  been  held  no 
consideration.18  If,  however,  the  party  agreeing  to  extend  the  time 
is  bound  by  such  extension  even  for  a  short  time,  such  extension 
is  a  consideration.  Thus  extension  of  time  for  one  day  has  been 
held  a  consideration.17  Extension  of  time  on  a  valid  note  is  con- 
sideration for  a  new  note  given  to  take  up  such  valid  note  and 
also  a  forged  note.11 


10  Knight  &  Wall  Co.  v.  Tampa  Sand 
Lime  Brick  Co.,  55  Fla.  728,  46  So.  285; 
Queal  v.  Peterson,  138  la.  514,  116  N. 
W.  603. 

11  Ballard  v.  Burton,  64  Vt.  387,  16 
L.  R.  A.  664,  24  Atl.  769. 

12  First  State  Bank  v.  Williams,  143 
la.  177,  136  Am.  St.  Rep.  750,  121  N. 
W.  702. 

13Townsend  v.  Neuhardt,  139  Tenn. 
695,  203  S.  W.  255. 

14  Boyd  v.  Frieze,  71  Mass.  (5  Gray) 
553;  First  National  Bank  v.  Cecil,  23 
Or.  58,  31  Pac.  61,  32  Pac.  393. 

1J  Georgia.  Luden  v.  Enterprise 
Lumber  Co.,  146  Ga.  284,  L.  R.  A  1017C/ 
485,  91  S.  E.  102. 


Indiana.  Blumenthal  v.  Tibbits,  160 
Ind.  70,  66  N.  E.  159. 

Massachusetts.  Manter  v.  Churchill, 
127  Mass.  31. 

-  Oregon.     First  National  Bank  v.  Ce- 
cil, 23  Or.  58,  31  Pac.  61,  32  Pac.  393. 

Vermont.  Bedford's  Executor  v. 
Chandler,  81  Vt.  270,  69  Atl.  874. 

II  Gates  v.  Hackethal,  57  111.  534,  11 
Am.  Rep.  45. 

ITWhelan  v.  Swain,  132  Cal.  389,  64 
Pac.  560. 

It  First  State  Bank  v.  Williams,  143 
la.  177,  136  Am.  St.  Rep.  750,  121  N. 
W.  702. 
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§550.  Forbearance  to  sue.  Forbearance  to  bring  an  action 
upon  a  claim  which  is  asserted  in  good  faith  is  sufficient  considera- 
tion for  a  promise  to  induce  such  forbearance.' 

Forbearance  to  bring. a  proceeding  in  bastardy  or  an  agreement 
not  to  bring  such  proceeding,  is  sufficient  consideration  for  a  prom- 
ise to  induce  such  forbearance.2  Such  forbearance  or  waiver  is 
consideration  where  the  action  has  been  begun,3  as  well  as  where 
the  action  has  not  been  begun/  or  where  the  action  has  not  even 
been  threatened.8  The  only  difficulty  in  holding  such  forbearance 
or  waiver  to  be  a  consideration  is  that  such  promise  is  not  a  bar 
to  an  action  by  the  public,8  and,  accordingly,  it  may  be  urged  that 
the  promisor  receives  nothing  in  return  for  his  promise,  since  he 
is  contracting  for  immunity  from  further  liability  and  not  merely 
for  speaking  or  writing  words  which  make  such  promise.  A  con- 
tract by  which  the  putative  father  of  a  bastard  child  agrees  with 
its  mother  to  pay  a  certain  sum  of  money  for  its  support  in  con- 
sideration of  her  promise  not  to  institute  proceedings  against  him, 
is  not  a  bar  to  the  jurisdiction  of  the  court  in  a  proceeding  in 


1  Delaware.  Corletto  v.  Morgan,  27 
Del.  530,  89  Atl.  738. 

Idaho.  Heath  v.  Potlatch  Lumber 
Co.,  18  Ida.  42,  108  Pac.  343. 

Illinois.  Wickham  v.  Hyde  Park, 
etc.,  Association,  80  III.  App.  §23. 

Indiana.  Johnson  v.  Staley,  32  Ind. 
App.  628,  70  N.  E.  541. 

Massachusetts.  Attorney  General  v. 
Supreme  Council  American  Legion  of 
Honor,  206  Mass.  193,  92  N.  E.  151. 

Michigan.  Mosher  v.  Lumber  Co.,  112 
Mich.  517,  71  N.  W.  161. 

Minnesota.  Minneapolis  Land  Co.  v. 
McMillan,  79  Minn.  287,  82  N.  W.  691. 

Missouri.  Hills  v.  Ry.  Co.,  82  Mo. 
App.  188. 

Nebraska.  Matthews  v.  Seaver,  34 
Neb.  592,  52  N.  W.  283;  Mack  v.  Mack, 
87  Neb.  819,  31  L.  R.  A.  (N.S.)  441,  128 
N.  W.  527. 

Ohio.  Manahan  v.  Smith,  19  O.  S. 
384;  Holzworth  v.  Koch,  26  O.  S.  33; 
Brownell  v.  Harsh,  29  O.  S.  631. 

Oklahoma.  Hays  v.  Smith,  —  Okla. 
— ,  164  Pac.  470. 

West  Virginia.    Bolyard  v.  Bolyard, 


79  W.  Va.  554,  L.  R.  A.  1917D,  440,  91 
S.  E.  529. 

Forbearance  to  sue  must  not,  of 
course,  be  illegal.  See  §§657  et  seq. 
See,  Forbearance  to  Sue,  by  Edmund 
H.  Bennett,  10  Harvard  Law  Review, 
113. 

2  Davis  v.  Harrington,  53  Ark.  5,  13 
S.  W.  215;  Van  Epps  v.  Redfield,  68 
Conn.  39,  34  L.  R.  A.  360,  35  Atl.  809. 
But  a  promise  by  the  father  to  support 
the  child  has  no  consideration  where 
no  right  against  him  is  waived.  Mer- 
cer v.  Mercer,  87  Ky.  30,  7  S.  W.  401. 

3Merritt  v.  Flemming,  42  Ala.  234; 
Jones  v.  Peterson,  117  Ga.  58,  43  S.  E. 
417;  Griffin  v.  Chriswisser,  84  Neb. 
196,  120  N.  W.  909;  Billingsley  v.  Clel- 
land,  41  W.  Va.  234,  23  S.  E.  812. 

4  Burton  v.  Belvin,  142  N.  Car.  151, 
55  S.  E.  71. 

8  Van  Epps  v.  Redfield,  68  Conn.  39, 
34  L.  R.  A.  360,  35  Atl.  809. 

•  Commonwealth  v.  Turner,  34  Ky. 
(4  Dana)  511;  State  v.  Dougher,  47 
Minn.  436,  50  N.  W.  475;  Humphrey  v. 
Kasson,  26  Vt.  760. 


§550 


Page  on  Contracts 


926 


bastardy;7  but  the  court  has  jurisdiction  to  consider  the  amount 
paid  in  under  such  contract  in  fixing  the  amount  in  which  the 
putative  father  is  to  be  held  liable.*  Such  a  promise  is,  however, 
a  bar  to  a  subsequent  action  by  the  mother  of  the  bastard  child  or 
on  her  behalf ; 9  and  for  this  reason  such  promise  is  a  consideration 
for  the  promise  which  it  is  sought  to  enforce.  Such  waiver  or 
forbearance  is  consideration  for  the  promise  of  the  putative  father 
to  pay  a  certain  sum  of  money  to  the  mother  for  the  future  sup- 
port of  the  bastard  child.10 

The  act  of  one  who  has  grounds  for  a  suit  for  divorce,  in  giving 
up  his  right  to  bring  such  suit ; 11  or  a  delay  in  bringing  such  suit ;  M 
or  to  sue  for  personal  injuries ; M  or  to  sue  on  a  bond ; M  or  on  a 
note ; !B  or  to  sue  in  ejectment ; 18  or  to  enforce  a  lien ; "  or  the 
withdrawal  of  a  claim  on  a  fund  held  by  the  government,18  are 
considerations.  Thus  if  circumstances  exist,  under  which  a  wife 
has  a  claim  against  her  husband  for  alimony,  her  forbearance  to 
sue  therefor  is  a  valuable  consideration.19    "Waiver  of  a  right  to  sue 


tPollit  v.  Koetzow,  2  E.  &  E.  730, 
121  Reprint  274. 

•  Follit  v.  Koetzow,  2  E.  &  E.  730, 
121  Reprint  274. 

•  State  ex  rel.  v.  Meier,  140  la.  540, 
118  N.  W.  792;  Ingwaldson  v.  Skriv- 
seth,  7  N.  D.  388,  75  N.  W.  772;  State 
ex  rel.  v.  Pickering,  29  S.  D.  207,  40  L. 
R.  A.  (N.S.)  144,  136  N.  W.  106. 

10  Hook  v.  Pratt,  78  N.  Y.  371,  34 
Am.  Rep.  539.  (The  mother  also  fur- 
nished support  to  the  child.) 

11  Kentucky.  Moayon  ▼.  Moayon, 
114  Ky.  855,  102  Am.  St.  Rep.  303,  60 
L.  R.  A.  415,  72  S.  W.  33. 

Massachusetts.  Poison  v.  Stewart, 
167  Mass.  211,  57  Am.  St.  Rep.  452,  36 
L.  R.  A.  771,  45  N.  E.  737. 

Nebraska.  Mack  v.  Mack,  87  Neb. 
S19,  31  L.  R.  A.  (N.S.)  441,  128  N.  W. 
527. 

New  York.  Adams  v.  Adams,  91  N. 
Y.  381,  43  Am.  Rep.  675. 

Rhode  Island.  Darcey  v.  Darcey,  29 
R.  I.  384,  71  Atl.  595. 

Contra,  such  consideration  is  not 
valid  as  against  the  creditors  of  the 
husband.  Oppenheimer  v.  Collins,  115 
Wis.  283,  60  L.  R.  A.  406,  91  N.  W.  690. 


12  Stein  v.  Blake,  56  111.  App.  525. 

13  Sax  v.  Ry.,  125  Mich.  252,  84  Am. 
St.  Rep.  672,  84  N.  W.  314. 

14 Howard  v.  Lawrence  (Ky.),  63  S. 
W.  589;  Fink  v.  Bank,  178  Pa.  St.  164, 
56  Am.  St.  Rep.  746,  35  Atl.  636. 

UPollak  v.  Billing,  131  Ala.  519,  32 
So.  639;  Colver  v.  Wheeler,  11  Ohio 
C.  C.  604. 

IS  Bochterle  y.  Saunders,  36  R.  I.  30, 
88  Atl.  803. 

17  Cornell  v.  Electric  Co.,  61  111.  App. 
325;  Rollins  v.  Hare,  15  Ind.  App.  677, 
44  N.  E.  374;  Sharp  v.  Carmody  (Ky.), 
32  S.  W.  749;  Hillenbrand  v.  Shippen 
(Ky.),58  S.  W.  525. 

II  Barber  v.  Coburn,  165  MasB.  323, 
43  N.  E.  95. 

II  Droop  v.  Ridenour,  11  D.  C.  App. 
224;  Roll  v.  Roll,  51  Minn.  353,  53  N. 
W.  716;  Pettit  v.  Pettit,  107  N.  Y.  677, 
14  N.  E.  500;  Galusha  v.  Qalusha,  116 
N.  Y.  633,  15  Am.  St.  Rep.  463,  22  N. 
E.  1114;  Henderson  v.  Henderson,  37 
Or.  141,  82  Am.  St.  Rep.  741,  48  L.  R. 
A.  766,  60  Pac.  597,  61  Pac.  136. 
Whether  such  promise  is  legal,  see 
§947. 
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for  a  violation  of  the  provisions  of  a  decree  for  alimony  is  a  con- 
sideration.20 Such  contracts  are  not  favorites  of  the  law.  If  the 
separation  is  voluntary,  the  wife  has  no  claim  for  alimony,  and  her 
forbearance  to  sue  is  no  consideration.21  If  a  wife  has  instituted 
criminal  proceedings  against  her  husband  for  non-support,  her  dis- 
missal of  such  proceedings,  together  with  his  duty  to  support  the 
family,  amount  to  sufficient  consideration  for  a  bond  executed  by 
the  husband  by  a  surety,  even  if  such  bond  is  invalid  as  against 
the  husband,22  on  the  ground  that  it  is  a  contract  between  husband 
and  wife.23  If  cohabitation  continues,  a  promise  by  a  wife  to  live 
harmoniously,  manage  the  house  properly,  and  the  like,  is  a  prom- 
ise to  do  "just  what  is  demanded  by  her  marital  relations/ '  and, 
therefore,  no  consideration.24 

Forbearance  to  sue  is  consideration  for  a  promise  not  to  plead 
limitations;25  or  for  a  promise  by  a  third  person  to  pay  such 
debt;26  or  for  a  promise  to  pay  the  creditor  "well"  for  waiting  till 
the  death  of  the  debtor.27  Forbearance  to  bring  an  action  on  a 
debt  owing  by  a  corporation  is  consideration  for  a  contract  made 
by  the  corporation  and  its  officers,  to  give  a  note  for  such  debt.21 


20  Lancaster  v.  Elliott,  55  Mo.  App. 
240. 

21  Sdherer  v.  Scherer,  23  Ind.  App. 
384,  77  Am.  St.  Rep.  437,  55  N.  E.  494. 

22  Bolyard  v.  Bolyard,  79  W.  Va.  554, 
L.  R.  A.  1917D,  440,  91  S.  E.  529. 

23  See  ch.  LII. 

21  Miller  v.  Miller,  78  la.  177,  16  Am. 
St.  Rep.  431,  35  N.  W.  464,  42  N.  W. 
641. 

21  Wells  v.  Enright,  127  Cal.  669,  49 
L.  R.  A.  647,  60  Pac.  439;  Bridges  v. 
Stephens,  132  Mo.  524,  34  S.  W.  555. 

21  England.  Barnehurst  v.  Cabboi,  1 
Hardres  5. 

Colorado.  Marshall  v.  Old,  14  Colo. 
App.  32,  59  Pac.  217. 

Connecticut.  Mascolo  v.  Montesanto, 
61  Conn.  50,  29  Am.  St.  Rep.  170,  23 
Atl.  714. 

Indiana.  Coffin  v.  Asbury  Univer- 
sity, 92  Ind.  337. 

Kentucky.  Lemaster  v.  Burkhart,  5 
Ky.  (2  Bitto.)  25;  Miller  v.  Davis,  168 
Ky.  661,  182  S.  W.  839. 

Massachusetts.     Howe    v.    Taggart, 


133  Mass.  284;  Barber  v.  Coburn,  165 
Mass.  323,  43  N.  E.  95. 

Michigan.  Mosher  v.  Lumber  Co., 
112  Mich.  517,  521,  71  N.  W.  161;  Union 
Banking  Co.  v.  Martin,  113  Mich.  521, 
71  N.  W.  867;  Harris  v.  Gates,  121 
Mich.  163,  79  N.  W.  1098. 

New  Hampshire.  Bartlett  v.  Wood- 
worth-Mason  Co.,  69  N.  H.  316,  41  Atl. 
264. 

New  York.  Traders'  National  Bank 
v.  Parker,  130  N.  Y.  415,  29  N.  E.  1094. 

Ohio.  Holzworth  v.  Koch,  26  O.  S. 
33;  Brownell  v.  Harsh,  29  O.  S.  631. 

Pennsylvania.  Bailey  v.  Marshall, 
174  Pa.  St.  602,  34  Atl.  326;  Brown  v. 
McCreight,  187  Pa.  St.  18a,  41  Atl.  45. 

Tennessee.  Allen  v.  Morgan,  2K 
Tenn.  (5  Humph.)  624. 

27  Davis  v.  Teachout,  126  Mich.  135, 
86  Am.  St.  Rep.  591,  85  N.  W.  475. 
(Hence  limitation  does  not  ran  till 
the  death  of  the  debtor.) 

21  Illinois  Roofing  &  Supply  Co.  v. 
Aerial  Advertising  Co.,  142  Mich.  698 
[sub  nomine,  Illinois  Roofing  &  Supply 
Co.  v.  Cribbs,  106  N.  W.  274]. 


§552 


Page  on  Contracts 


928 


The  forbearance  of  the  state,29  to  close  a  bank  which  is  operating 
with  insufficient  assets,  is  sufficient  consideration  for  a  note  which 
is  given  to  make  good  such  deficiency. 

§  551.  Dismissal  of  action.  Dismissal  of  an  action  instituted  in 
good  faith  is  a  valuable  consideration ; 1  as  discontinuance  of  attach- 
ment proceedings,2  or  a  suit  contesting  a  will,3  or  the  dismissal  of 
a  prosecution  for  removing  goods  of  a  debtor  to  prevent  a  levy.4 
Thus  such  dismissal  by  A  is  consideration  for  B's  promise  to  pay 
A's  attorney's  fees,1  or  costs,*  or  money.7  The  act  of  a  creditor  in 
dismissing  proceedings  in  involuntary  bankruptcy  against  a  debtor 
is  consideration  for  the  promise  of  a  third  person  to  give  his  note 
to  such  creditor  for  such  debt.1 

§552.  Waiver  of  rights  to  legal  process  and  procedure.    A 

waiver  of  rights  concerning  procedure,  mode  of  trial  and  remedies 
given  by  law  to  parties  litigant,1  such  as  a  promise  to  submit  a 
cause  to  the  court  without  summons  or  jury ; 2  or  to  waive  a  jury ;  * 
or  to  refrain  from  causing  a  writ  of  garnishment  to  issue;4  or 
continuing  a  writ  of  garnishment  which  has  issued  already;1  or 
withdrawing  an  appeal ;  •  or  abandonment  of  a  right  to  appeal  and 


29  State  ex  rel.  v.  Hills,  94  0.  S.  171, 
L.  R.  A.  1917B,  684,  113  N.  E.  1045. 

See  also  §  547,  n.  7. 

1  California.  Spielberger  v.  Thomp- 
son, 131  Cal.  56,  63  Pac.  132  [rehearing 
denied,  63  Pac.  678]. 

Illinois.  Murphy  v.  Murphy,  93  HI. 
App.  671. 

Iowa.  Watroua  v.  Watrous,  180  la. 
884,  163  N.  W.  439. 

Nebraska.  Weilage  v.  Abbott  (Neb.), 
90  N.  W.  1128. 

West  Virginia.  County  Court  v.  Hall, 
51  W.  Va.  269,  41  S.  E.  119. 

JBartlett  v.  Woodworth-Mason  Co., 
69  N.  H.  316,  41  Atl.  264;  Bolln  v.  Met- 
calf,  6  Wyom.  1,  71  Am.  St.  Rep.  898, 
42  Pac.  12,  44  Pac.  694. 

•  Murphy  v.  Murphy,  93  111.  App.  671 ; 
Watrous  v.  Watrous,  180  la.  884,  163 
N.  W.  439. 

•  Brown  v.  McCreight,  187  Pa.  St.  181, 
41  Atl.  45. 

•  Spielberger  v.  Thompson,  131  Cal. 
55,  63  Pac.  132   [rehearing  denied,  63 


Pac.  678];  Weilage  v.  Abbott,  3  Neb. 
(unoff.)  157,  90  N.  W.  1128. 

•  Weilage  v.  Abbott,  3  Neb.  (unoff.) 
157,  90  N.  W.  1128;  County  Court  v. 
Hall,  51  W.  Va.  269,  41  S.  E.  119. 

7  Murphy  v.  Murphy,  93  111.  App.  671. 

•  Taylor  v.  Ewing,  74  Wash.  214,  132 
Pac.  1009. 

t  Jonesboro  Hardware  Co.  v.  Western 
Tie  &  Timber  Co.,  134  Ark.  543,  204  S. 
W.  418;  Townsend  v.  Neuhardt,  139 
Tenn.  695,  203  S.  W.  255. 

2  Pendleton  v.  Electric  Light  Co.,  121 
N.  Car.  20,  27  S.  E.  1003. 

•  Lanahan  v.  Heaver,  77  Md.  600,  20 
L.  R.  A.  759,  26  Atl.  866. 

4  Jonesboro  Hardware  Co.  v.  Western 
Tie  &  Timber  Co.,  134  Ark.  643,  204  S. 
W.  418. 

•  Townsend  v.  Neuhardt,  139  Tenn. 
695,  203  S.  W.  255. 

•  Danheiser  v.  Germania  Savings 
Bank  &  Trust  Co.,  137  Tenn.  050,  194 
S.  W.  1094. 
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withdrawal  of  motion  for  a  new  trial ;]  or  a  motion  to  set  aside  a 
judgment;1  or  to  prosecute  error;1  or  dismissing  proceedings  in 
error ; 10  or  forbearing  to  go  into  bankruptcy ;"  or  a  waiver  of  a 
right  to  a  detailed  accounting  by  a  partner ; 12  a  waiver  of  the  right 
to  plead  the  statute  of  frauds ; 13  waiving  a  defense ; 14  or  allowing 
default  judgment ; 18  the  continuance  of  an  injunction  in  force ; 1ft 
a  relinquishment  of  costs  by  a  party ; 1T  or  a  saving  of  costs  to  the 
adversary  party;11  or  B's  permission  to  A  to  manage  a  suit  to 
which  B  is  a  party ; 19  as  where  B,  a  subcontractor,  agrees  with  A, 
the  contractor,  not  to  sue  the  city  for  damages  for  delaying  work, 
but  to  co-operate  with  A  in  A's  suit,  A  to  pay  B  his  share  of  the 


7  Russell  v.  Daniels,  5  Colo.  App.  224, 
37  Pac.  726;  Lundon  v.  Waddick,  98  la. 
478,  67  N.  W.  388;  Collins  v.  Fawcett 
(Ky.),39  S.  W.  250. 

•  Read  v.  French,  28  N.  Y.  285. 

SGering  v.  School  District,  76  Neb. 
219,  107  N.  W.  250. 

MMcSweeney  Packing  Co.  v.  Beshlin, 
211  Fed.  922. 

11  Dawson  v.  Beall,  68  Ga.  328; 
Hinckley  v.  Arey,  27  Me.  362;  Melroy 
v.  Kemmerer,  218  Pa.  St.  381,  11  L.  R. 
A.  (N.S.)  1018,  120  Am.  St.  Rep.  888, 
67  Atl.  699;  Herman  v.  Schlesinger,  114 
Wis.  382,  91  Am.  St.  Rep.  922,  90  N. 
W.  460.  If  the  debt  would  not  be  dis- 
charged by  bankruptcy  such  forbear- 
ance is  not  sufficient  consideration. 
Schlessinger  v.  Schlessinger,  39  Colo. 
44,  8  L.  R.  A.  (N.S.)  863,  88  Pac.  970. 

12McCullough  v.  Barr,  145  Pa.  St. 
459,  22  Atl.  962  (for  a  promise  that  all 
property  held  by  such  partner  shall  be 
divided  equally  with  the  other). 

ISWohl  v.  Barnum,  116  N.  Y.  87,  5 
L.  R.  A.  623,  22  N.  E.  280. 

14  Roller  v.  McGraw,  63  W.  Va.  462, 
60  S.  E.  410. 

To  amount  to  a  consideration,  the 
waiver  of  a  defense  must,  as  a  rule, 
be  a  waiver  of  a  defense  which  is  as- 
serted in  good  faith.    See  §§612  et  seq. 

« Moore  v.  First  National  Bank,  139 
Ala.  595,  36  So.  777;  Heim  v.  Butin, 
109  Cal.  500,  50  Am.  St.  Rep.  54,  40 


Pac.  39  (a  promise  by  mortgagee  not  to 
take  a  deficiency  judgment,  but  to  bid 
off  the  property  for  the  full  amount  of 
his  judgment) ;  McDaniel  v.  Evans,  90 
Ky.  568,  14  S.  W.  541;  Ryan  v.  Trim- 
ble (Ky.),  60  S.  W.  633  (for  a  promise 
that  a  certain  minimum  price  should 
be  paid  for  the  land  when  sold) ;  Dab- 
ney  v.  McFarlen  (Tex.  Civ.  App.),  34 
S.  W.  142;  Ward  v.  Gibbs,  10  Tex.  Civ. 
App.  287,  30  S.  W.  1125.  But  where 
no  such  right  exists,  a  waiver  of  a  pre- 
tended right  by  one  having  no  interest 
in  land  to  prevent  confirmation  of  a 
judicial  sale  is  no  consideration.  Dave- 
zac  v.  Seiler  (Ky.),  14  S.  W.  590. 

IBTerre  Haute,  etc.,  Ry.  v.  Ry.  Co., 
81  111.  App.  435. 

"Berry  v.  Ry.  Co.,  89  Me.  658,  36 
Atl.  904. 

11  Gemberling  v.  Spaulding,  104  Mich. 
217,  62  N.  W.  342;  MoLane  v.  Mackey 
(Tex.  Civ.  App.),  59  S.  W.  944.  So  a 
promise  of  a  vendor  to  pay  the  widow 
of  a  vendee  ten  per  cent,  of  the  value 
of  the  land  subject  to  the  vendor's  lien 
if  she  would  be  appointed  an  independ- 
ent administratrix,  so  that  she  could 
convey  the  land  without  suit,  is  sup- 
ported by  a  consideration.  McLane  v. 
Mackey  (Tex.  Civ.  App.),  59  S.  W.  944. 

HGoodspeed  v.  Fuller,  46  Me.  141,  71 
Am.  Dec.  572  (for  A's  promise  to  pay- 
costs)  ;  Tarbell  v.  Linehan,  151  Mass. 
448,  24  N.  E.  325. 
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amount  recovered,20  are  considerations.  So  consent  by  an  heir  to 
a  suit  to  contest  a  will,  payment  of  $1  and  a  promise  to  pay 
costs  and  attorney  fees  is  consideration  for  a  promise  by  another 
heir  to  contest  the  will  and  pay  the  first  heir  a  specified  sum  in 
case  of  success.21  So  reducing  a  claim  to  judgment  is  a  considera- 
tion.22 Allowing  a  judgment  to  be  revived  and  withdrawing  a  plea 
of  payment;23  A's  promise  to  pay  the  expenses  of  an  action  to  be 
brought  by  B  against  C,  if  not  champertous ; 24  or  A's  promise  to 
pay  the  costs  if  B  defends  a  suit  against  A,*  are  considerations. 
A  promise  not  to  defend  an  action  upon  a  debt  secured  by  a  mort- 
gage, has  been  said  to  be  a  consideration  for  a  promise  not  to 
enforce  a  personal  liability  against  the  debtor.28  As  far  as  these 
promises  are  binding  upon  the  promisor,  it  is  clear  that  he  is  giving 
up  a  legal  right,  and  that  such  promise  is  a  sufficient  consideration ; 
but  some  of  these  promises  are  to  renounce  rights  which  the  law 
will  not  permit  him  to  renounce.  The  sufficiency  of  a  promise  not 
to  go  into  bankruptcy  as  a  valuable  consideration  may  be  ques- 
tioned. If  the  party  who  promises  not  to  resort  to  voluntary  bank- 
ruptcy proceedings,  breaks  his  promise  and  institutes  such  pro- 
ceedings, it  is  difficult  to  see  how  such  promise  could  prevent  him 
from  resorting  to  the  court  for  such  relief.27  If  the  party  who 
makes  such  promise  does  not  really  renounce  his  right  to  institute 
voluntary  bankruptcy  proceedings  by  making  such  promise,  it  is 
difficult  to  find  a  consideration  in  such  transaction. 

§  553.  Abstinence  from  competition,  Abstinence  from  compe- 
tition, whenever  lawful,  is  a  valuable  consideration.1  Thus  lawful 
agreements  to  abstain  from  bidding  at  public  sales;2  or  to  refrain 


MTarbell  v.  Linehan,  151  Mass.  448, 
24  N.  E.  325. 

21  Ridenbaugh  v.  Young,  145  Mo.  274, 
46  S.  W.  959. 

22  Beckwith  v.  Brackett,  97  N.  Y.  52. 
23Timmons  v.  Boyd,  89  S.  Car.  11,  71 

S.  E.  298. 

24  A,  an  insurance  company  indebted 
to  B  on  a  policy,  promised  to  pay  the 
expenses  if  B  would  sue  the  railroad 
company  for  the  negligence  causing 
loss  on  the  policy.  Norwich,  etc.,  Ins. 
Co.  v.  Stang,  9  Ohio  C.  D.  576. 

25  Wells  v.  Mann,  45  N.  Y.  827,  6  Am. 
Rep.  93. 


21  Gaar  v.  Vanhook,  162  Ky.  332,  172 
S.  W.  680. 
27  See  §§  719  et  seq. 

1  Moore  v.  First  National  Bank,  139 
Ala.  595,  36  So.  777;  Marshalltown 
Stone  Co.  v.  Mfg.  Co.,  114  la.  574,  87 
N.  W.  496;  Camden  v.  Dewing,  47  W. 
Va.  310,  81  Am.  St.  Rep.  797,  34  S.  E. 
911. 

2  United  States.  Kearney  v.  Taylor, 
56  U.  S.  (15  How.)  4Mt  14  L.  ed.  787; 
Wicker  v.  Hoppock,  73  U.  S.  (6  Wall.) 
94,  18  L.  ed.  752. 

Illinois.    Garrett  v.  Moss,  20  III.  549. 
Massachusetts.    Phippen  v.  Stickney, 
44  Mass.  (3  Met.)  384. 
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from  competition  in  business;3  or  to  refrain  from  accepting  an 
offer  made  by  a  third  person,  which  offer  the  promisor  wished  to 
accept;4  a  promise  not  to  engage  in  practice  as  a  physician  in  a 
certain  territory;8  or  to  "pool"  stock  belonging  to  different 
owners,6  are  valuable  considerations.  The  act  of  a  saloonkeeper 
in  retiring  voluntarily  is  sufficient  consideration  for  the  promise  of 
other  saloonkeepers  to  pay  him  a  certain  sum  of  money  if  more 
saloonkeepers  are  already  in  business  than  will  be  allowed  by  law.7 

§554.  Bights  in  decedent's  estate.  A  waiver  of  rights  in  a 
decedent's  estate  is  a  valuable  consideration:1  such  as,  an  agree- 
ment between  the  heirs  or  next  of  kin  for  an  amicable  settlement 
of  the  estate ; 2  or  to  waive  a  claim  for  advancement ; 3  or  to  waive 
a  right  to  administer  an  estate;4  or  to  waive  bona  fide  objections 


Missouri.  German  v.  Gilbert,  83  Mo. 
App.  411. 

Nebraska.  Carter  v.  Gibson,  20  Neb. 
324,  26  Am.  St.  Rep.  381,  45  ».  W.  634. 

New  Jersey.  National  Bank  v. 
Sprague,  20  N.  J.  Eq.  159. 

New  York.  Marie  v.  Garrison,  83  N. 
Y.  14;  Hopkins  v.  Ensign,  122  N.  Y. 
144,  9  L.  R.  A.  731,  25  N.  E.  306. 

North  Carolina.  Satterfield  v.  Kind- 
ley,  144  N.  Car.  455,  57  S.  E.  145. 

Ohio.    Tom  v.  Daily,  4  Ohio  368. 

Pennsylvania.  Maffat  v.  Ijams,  103 
Pa.  St.  266;  Gregg  v.  Allen,  130  Pa.  St. 
611,  18  Atl.  1020. 

Texas.  Brown  v.  Jackson  (Tex.  Civ. 
App.),  40  S.  W.  162. 

West  Virginia.  Camden  v.  Dewing, 
47  W.  Va.  310,  81  Am.  St.  Rep.  797, 
34  S.  E.  911.  As  to  whether  such  con- 
tracts are  legal,  see  §  876. 

3  Marsha  11  town  Stone  Co.  v.  Mfg.  Co., 
114  la.  574,  87  N.  W.  496. 

See  ch..  XXV. 

4  White  v.  McMath,  127  Tenn.  713, 
156  S.  W.  470. 

I  Ryan  v.  Hamilton,  205  HI.  191,  68 
N.  E.  781  [reversing,  Hamilton  v.  Ryan, 
103  111.  App.  2121. 

•  Green  v.  Higham,  161  Mo.  333,  61 
S.  W.  798. 

7  Jones  v.  Maes,  76  Wash.  517,  136 
Pac.  680. 


1 1llinois,  Merchants'  &  Farmers' 
State  Bank  v.  Dawdy,  230  111.  199,  82 
N.  E.  606. 

Iowa.  Blake  v.  Robinson,  129  la. 
196,  105  N.  W.  401;  Watrous  v.  Wat- 
rous,  180  la.  884,  163  N.  W.  439. 

Kentucky.  Sell  are  v.  Jones,  104  Ky. 
458,  ITS  S.  W.  1002. 

Missouri.  Brandenburger  v.  Puller, 
266  Mo.  534,  181  S.  W.  1141. 

Tennessee.  Danheiser  v.  Germania 
Savings  Bank  and  Trust  Co.,  137  Tenn. 
060,  194  S.  W.  1094.    . 

2McDole  v.  Kingsley,  163  111.  438, 
45  N.  E.  281;  Merchants'  &  Farmers' 
State  Bank  v.  Dawdy,  230  111.  199,  82 
N.  E.  606;  Fain  v.  Turner,  96  Ky.  634, 
29  S.  W.  628;  Ralston's  Estate,  172 
Pa.  St.  104,  33  Atl.  273;  Supreme  As- 
sembly, etc.,  v.  Campbell,  17  R.  I.  402, 
13  L.  R.  A.  601,  2*?  Atl.  307. 

If  under  seal,  M  i)ole  v.  Kingsley, 
163  111.  433,  45  N.  E.  281.  Such  con- 
tract must  not  involve  setting  aside  a 
valid  will  by  consent.    See  §  950. 

3  Fain  v.  Turner,  96  Ky.  634,  29  S. 
W.  628. 

4  Mott  v.  Fowler,  85  Md.  676,  37  AtL 
717.  (As  for  a  promise  by  the  adver- 
sary party  to  serve  as  administrator 
without  compensation.) 
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to  the  probate  of  a  will ;  ■  or  to  withdraw  an  appeal  from  a  decree 
which  declares  that  a  will  of  a  married  woman  is  inoperative  as 
to  certain  personalty  ;•  or  to  refrain  from  filing  a  claim  against 
decedent's  estate.7 

The  waiver  of  an  alleged  right  to  contest  a  will,  for  which  no 
ground  exists,  is  no  consideration.1 

A  promise  on  consideration  of  forbearing  to  file  a  caveat  is  said 
to  be  without  consideration,  unless  it  is  shown  that  testator  left 
assets  after  payment  of  his  debts.9 

§555.  Waiver  of  other  rights  arising  out  of  contract.     A 

waiver  of  a  right  to  rescind  a  contract,1  as  for  fraud,2  or  for  breach 
by  the  adversary  party,3  or  for  inability  of  the  adversary  party  to 
perform ; 4  a  waiver  of  a  right  to  recoup  for  failure  of  title  to  part 
of  the  land  sold ; 8  a  waiver  of  a  right  to  be  released  from  a  bond,8 
as  by  surrender  of  the  principal;7  or  a  promise  to  indemnify  the 
adversary  party  against  certain  expense»%*in  consideration  of  his 
agreeing  to  leave  an  offer  open  for  a  certain  though  short  period ;  • 


•  United  States.  Sheppey  v.  Stevens, 
185  Fed.  147. 

Iowa.  Watrous  v.  Watrous,  180  la. 
884,  163  N.  W.  439. 

Kentucky.  Sellara  v.  Jones,  164  Ry. 
458,  175  S.  W.  1002. 

Massachusetts.  Silver  v.  Graves,  210 
Mass.  26,  95  N.  E.  948. 

Minnesota.  Thayer  v.  Pray's  Estate, 
111  Minn.  449  [sub  nomine,  In  re  Pray's 
Estate,  127  N.  W.  392]. 

Missouri.  Brandenburger  v.  Puller, 
266  Mo.  534,  181  S.  W.  1141. 

Nebraska.  Grochowski  v.  Grochow- 
ski,  77  Neb.  506,  109  N.  W.  742  [rehear- 
ing denied,  77  Neb.  510,  112  N.  W.  335]. 

New  York.  Rector,  etc.,  St.  Mark's 
Church  v.  Teed,  120  N.  Y.  583,  24  N.  E. 
1014. 

•  Danheiser  v.  Germania  Savings 
Bank  &  Trust  Co.,  13?  Tenn.  650,  194 
S.  W.  1094. 

7  Blake  v.  Robinson,  129  la.  196,  105 
N.  W.  401. 

•  Sheppey  v.  Stevens,  177  Fed.  484; 
Prater  v.  Miller,  25  Ala.  320,  60  Am. 
Dec.  521. 


•  Busby  v.  Conoway,  8  Md.  55,  63 
Am.  Dec.  688. 

1 0sborne  v.  O'Reilly,  42  N.  J.  Eq. 
467,  9  Atl.  209. 

J  Waters  v.  White,  75  Conn.  88,  52 
Atl.  401;  Sisson  v.  Kaper,  105  la.  599, 
15  N.  W.  490;  Pratt  v.  Coke  Co.,  155 
111.  531,  40  N.  E.  1032. 

3  Globe  Fertilizer  Co.  v.  Tennessee 
Phosphate  Co.  (Ky.),  85  S.  W.  1177; 
Moorman  v.  Plummer  Lumber  Co.,  113 
La.  429,  37  So.  17;  King  v.  Ry.  Co.,  61 
Minn.  482,  63  N.  W.  1105. 

4  Carolina  Hardware  Co.  v.  Raleigh 
Banking  &  Trust  Co.,  169  N.  Car.  744, 
86  S.  E.  706. 

■  Columbia  Trust  Co.  v.  Christopher, 
133  Ky.  335,  117  S.  W.  943.     . 

■  Sureties'  remaining  on  a  bond  and 
justifying  is  consideration  for  a  prom- 
ise by  the  attorney  to  indemnify  them. 
Esch*  v.  White,  76  Minn.  220,  78  N.  W. 
1114. 

7  Thomson  v.  Way,  172  Mass.  423,  52 
N.  E.  5r25. 

■  Manary  v.  Runyon,  43  Or.  495,  73 
Pac.  1028. 
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or  a  waiver  of  a  right;  to  share  in  a  pension  fund,9  are  all  con- 
siderations. If  A,  who  has  a  right  to  terminate  a  contract  accord- 
ing to  the  express  terms  thereof  if  he  is  dissatisfied  with  B's  per- 
formance, has  given  notice  to  B  of  such  dissatisfaction,  a  waiver 
of  his  right  to  terminate  such  contract  is  consideration  for  B's 
promise  to  pay  additional  compensation  to  A.10 

A  definite  promise  to  refrain  from  attempting  to  obtain  addi- 
tional security  has  been  held  a  consideration,11  and  actually  refrain- 
ing from  getting  security  without  any  agreement  to  refrain  has 
been  held  a  consideration.12 

§  556.  Waiver  of  other  rights  concerning  property.  A  waiver 
of  exemptions ; 1  the  waiver  by  an  indorser  of  his  right  to  demand 
and  notice ; 2  a  waiver  of  a  right  to  declare  dividends  and  an  agree- 
ment to  apply  the  surplus  to  making  certain  improvements ; z  the 
delivery  for  record  of  a  deed,  delivery  of  which  might  have  been 
withheld  lawfully ; 4  and  destroying  an  unrecorded  assignment  of  a 
patent  to  revest  the  title  in  the  assignor,8  are  valuable  considera- 
tions. So  A's  promise  to  B,  his  broker,  not  to  close  his  sales  of 
stock  to  avoid  loss,  is  a  consideration  for  B's  promise  to  carry  the 
stock  without  further  margin.8  It  has  been  held  that  the  agree- 
ment of  attorneys  to  permit  a  third  person  to  compromise  directly 
with  their  clients  is  a  consideration.7  What  legal  right  was  here 
given  up  by  the  promisee  or  acquired  by  the  promisor  is  not  made 
clear  in  the  opinion ;  unless  the  attorneys  had  a  legal  right  to  pre- 
vent third  persons  from  attempting  to  induce  their  clients  to  com- 
promise and  to  dismiss  a  pending  case,  no  consideration  appears. 
If  the  attorney  was  induced,  by  the  promise  of  the  third  person, 
that  he  would  pay  the  fees  of  such  attorney,  to  refrain  from  giving 
to  his  client  his  best  advice  and  thus  to  permit  the  action  to  be 
settled,  the  contract  would  be  contrary  to  public  policy.  The 
promise  by  A,  who  is  an  attorney  at  law,  to  refrain  from  taking 


•  Heinz  v.  National  Bank,  237  Fed. 
942,  150  C.  C.  A.  592. 

10  Moorman  v.  Plummer  Lumber  Co., 
113  La.  429,  3T  So.  17. 

ItHeitsch  v.  Cole,  4T  Minn.  320,  60 
N.  W.  235. 

« Robinson  v.  Boyd,  60  O.  S.  57,  53 
N.  E.  494;  Pollock  v.  Loan  Association, 
51  S.  Car.  420,  64  Am.  St.  Rep.  683,  29 
S.  E.  77.    But  see  $  522. 

1  Gunther  v.  Gnnther,  181  Mass.  217, 
63  N.  E.  402. 


IL'Amoreaux  v.  Gould,  7  N".  Y.  349, 
57  Am.  Dec.  524. 

3  Knickerbocker  v.   Athletic   Co.,  20 
Ohio  C.  C.  655. 

4  Hall   v.   Sears,   210  Mass.   185,   96 
N.  E.  141. 

•  Winfrey  v.  Gallatin,  72  Ma  App. 
191. 

•  Ropers  v.  Wiley,  131  N.  Y.  527,  30 
N.  E.  582. 

7  Van  Winkle  v.  King,  145  Ky.  691, 
141  S.  W.  46. 
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cases  against  B,  is  a  consideration  for  B's  promise  to  pay  therefor.1 
A  contract  whereby  a  judgment  creditor  agrees  not  to  enforce  his 
judgment  against  the  entire  interest  of  the  judgment  debtor,  and 
by  which  the  adversary  party  promises  to  refrain  from  bidding,  is 
supported  by  a  sufficient  consideration  if  otherwise  valid.9  A 
promise  whereby  A,  who  operates  a  theater,  agrees  to  place  B's 
advertisement  upon  the  show-curtain,  is  a  sufficient  consideration 
for  B's  promise  to  pay  therefor.10 

§  557.  Waiver  of  rights  not  involving  property.  The  examples 
of  benefits  or  detriments  thus  far  given  have  been  rights  involving 
property  directly  or  indirectly.  Consideration,  however,  is  not 
necessarily  limited  to  rights  of  this  kind.  Any  forbearance  of  any 
legal  right  is  a  consideration,  though  it  may  not  and  can  not  in- 
volve financial  loss  to  the  party  forbearing,  or  financial  gain  to  the 
other.1  Even  if  the  forbearance  may  be  shown  to  be  really  bene- 
ficial to  the  party  who  forbears  the  right,  the  forbearance  is,  never- 
theless, a  consideration.2  Thus  a  waiver  of  the  right  to  use 
tobacco,3  or  to  drink  liquor,  use  tobacco,  swear  or  play  cards,4 
or  to  abstain  from  the  use  of  intoxicating  liquor;1  a  waiver  by  a 
parent  of  the  right  to  name  a  child ;  *  surrender  of  the  control  of 
a  child 7  attending  a  university ;  •  a  promise  by  a  child  not  to  move 


•  Powell  v.  Union  Pacific  Railroad 
Co.,  255  Mo.  420,  164  S.  W.  628. 

•  Lay  v.  Brown,  106  Ark.  1,  151  S. 
W.  1001.    See  §8  8T6  et  seq. 

10  Burnett  v.  Marrs,  62  Or.  598,  125 
Pac.  838. 

IReed  v.  Golden,  28  Kan.  632;  Gard- 
ner v.  Denison,  217  Mass.  492,  51  L.  R. 
A.  (N.S.)  1108,  105  N.  E.  359;  Skagit 
State  Bank  v.  Moody,  86  Wash.  286, 
L.  R.  A.  1916A,  1215,  150  Pac.  425. 

2  01es  v.  Wilson,  57  Colo.  246,  141 
Pac.  489;  Dendy.  v.  Russell,  67  Kan. 
721,  74  Pac.  248. 

•  Talbott  v.  Stemmons,  89  Ky.  222, 
25  Am.  St.  Rep.  531,  5  L.  R.  A.  856,  12 
S.  W.  297. 

4Hamer  v.  Sidway,  124  N.  Y.  538, 
21  Am.  St.  Rep.  693,  12  L.  R.  A.  463, 
27  N.  E.  256. 

•  Lindell  v.  Rokes,  60  Mo.  249,  21  Am. 
Rep.  395. 

•  Indiana.  Wotford  v.  Powers,  85 
Ind.  294,  44  Am.  Rep.  16;  Diffenderfer 
v.  Scott,  5  Ind.  App.  243,  32  N.  E.  87. 


Iowa.  Daily  v.  Minnick,  117  la.  563, 
60  L.  R.  A.  840,  91  N.  W.  913. 

Massachusetts.  Eaton  v.  Libbey,  165 
Mass.  218,  52  Am.  St.  Rep.  511,  42  N.  E. 
1127;  Gardner  v.  Denison,  2J7  Mass. 
492,  51  L.  R.  A.  (N.S.)  1108,  105  N.  E. 
359. 

Vermont.  Parks  v.  Francis,  50  Vt. 
626,  28  Am.  Rep.  517. 

TOles  v.  Wilson,  57  Colo.  246,  141 
Pac.  489;  Healey  v.  Simpson,  113  Mo. 
340,  20  S.  W.  881. 

So  where  the  mother  of  an  illegiti- 
mate child,  who  has  the  exclusive  right 
to  its  custody,  surrenders  it  to  its  puta- 
tive father.  Berge  v.  Hiatt,  82  Ky.  666, 
56  Am.  Rep.  912;  Story  v.  Story  (Ky.), 
62  S.  W.  865.  So  a  father's  consent  to 
the  marriage  of  his  minor  daughter  is 
a  consideration.  Henry  v.  Dussell,  71 
Neb.  691,  99  N.  W.  484. 

•  Hoshor  v.  Kautz,  19  Wash.  258,  53 
Pac.  51.  (Consideration  for  a  promise 
by  A  to  pay  B  a  certain  sum  each  year 
that  B  attends.) 
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away ; 9  .mutual  agreements  among  merchants  to  close  their  stores 
at  six-thirty  P.  M.,10  are  all  considerations.  A  surrender  by  A  of 
the  custody  of  his  child,  B,  to  X,  is  a  consideration  for  a  promise 
by  X  to  A  to  devise  certain  property  to  B.11  While  the  courts 
usually  assume  that  the  surrender  of  the  custody  of  a  child  is  a 
sufficient  consideration,12  there  are  two  difficulties  in  the  way  of 
accepting  this  view.  One  is  that  in  many  of  these  cases  the  sur- 
render of  the  custody  of  the  child  is  really  intended  as  an  act  of 
charity  to  the  parent  of  the  child,  and  the  promise  to  devise  prop- 
erty to  such  child  is  intended  as  a  further  gratuitous  promise.  If 
the  surrender  of  the  custody  of  the  child  is  a  sufficient  considera- 
tion, it  is  a  consideration  which  moves  from  the  promisor,  and  we 
have  a  case  where  one  gratuitous  promise  is  a  consideration  for  a 
second  gratuitous  promise  made  by  the  same  promisor.  The  courts, 
however,  are  able  to  avoid  this  objection  if  they  can  find  that  the 
promisee  surrendered  a  legal  right  in  giving  up  the  custody  of 
such  child,  since  the  surrender  of  a  legal  right  is  a  consideration, 
whatever  the  real  motive  of  the  parties  may  be.  The  difficulty, 
however,  is  in  finding  that  the  promise  of  the  parent  with  reference 
to  the  custody  and  control  of  the  child  is  a  valid  promise  to  sur- 
render any  legal  right.  It  seems  to  be  held,  in  most  jurisdictions,18 
that  the  contract  for  the  custody  of  the  child  is  not  enforceable  as 
an  ordinary  contract,  but  that  if  questions  as  to  the  custody  and 
control  of  the  child  arise,  the  welfare  of  the  child  will  be  regarded 
by  the  court  without  much  regard  to  the  contract  between  the 
parties,  except  so  far  as  the  contract  is  one  of  the  surrounding 
facts  in  determining  what  is  for  the  welfare  of  the  child.  At  the 
same  time,  the  courts  have  ordinarily  held  such  promise  for  the 
custody  of  the  child  to  be  a  sufficient  consideration.  A  contract  by 
which  A,  the  mother  of  an  illegitimate  child,  agreed  to  surrender 
such  child  to  B,  in  consideration  of  B's  promise  to  support  such 
child  and  to  relieve  A  from  all  expense  therefor,  has  been  held  to 
be  unenforceable  on  the  ground  that  A  could  not  transfer  to  B  the 
obligations  toward  such  child  which  the  law  imposed  upon  A ;  and, 
accordingly,  A  could  not  maintain  an  action  against  B  for  breach 
of  such  contract.14    A's  act  in  attempting  to  prevent  C  from  re- 

•  Hull   v.   Hull,  16   Ohio  C.   C.  App.  92  Am.  St.  Rep.  373,  47  L.  R.  A.  287, 

688,  9  Ohio  C.  D.  19   [citing,  Law  v.  54  S.  W.  969. 

Henry,  39  Ind.  414;  Ungeley  v.  Ungeley,  H  Oles  v.  Wilson,  57  Colo.  246,  141 

L.  R.  4  Ch.  Div.  73] ;  Pond  v.  Pond's  Pac.  489. 

Estate.  79  Vt.  352,  65  Atl.  97 :  Second  12  See  cases  cited  in  this  section. 

Nat.  Bank  of  Beloit  v.  Merrill,  81  Wis.  13  See  §§  934  et  seq. 

142,  29  Am.  St.  Rep.  870,  50  N.  W.  503.  14  Humphreys  v.  Polak  [1901],  2  K. 

II  Stovall  v.  McCutchen,  107  Ky.  577,  B.  385. 
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maining  intimate  with  certain  women  who  probably  were  immoral, 
and  from  marrying  one  of  them,  is  sufficient  consideration  for  B's 
promise  to  divide  with  A  whatever  legacy  B  might  receive  from 
C.11  A  change  of  residence,18  such  as  a  promise  by  one  who  has 
been  intimate  with  a  married  woman  beyond  the  limits  of  pro- 
priety, though  not  of  morality,  to  influence  her  to  return  to  her 
husband,  and  for  himself  to  leave  the  country,17  may  be  a  considera- 
tion. If  A  agrees  to  convey  land  to  B,  in  consideration  of  B's 
moving  upon  such  land  and  taking  possession  thereof,  such  act  on 
B's  part  is  sufficient  consideration  for  A's  promise.18 

A  subscription  for  the  purpose  of  paying  the  pre-existing  debts 
of  a  parish,  which  is  made  upon  consideration  that  the  parish  raise 
by  subscription  a  fund  sufficient  to  pay  the  entire  debt,  and  that 
it  does  not  increase  the  current  expenses  of  the  parish  during  a 
period  of  five  years,  is  supported  by  a  sufficient  consideration  if  the 
parish  accepts  such  subscription,  raises  such  fund,  and  does  not 
increase  its  current  expenses  within  such  period  of  time.18  In 
almost  every  case  it  is  impossible  to  discover  any  trace  of  financial 
loss  or  gain.  In  most  of  them,  the  promisee  is  clearly  the  gainer 
by  his  act  or  forbearance,  and  the  promisor  gets  nothing  of  finan- 
cial value. 

Furnishing  information,20  the  act  of  a  real  estate  agent  in  giving 
to  one  to  whom  he  was  selling  his  business  a  list  of  the  realty  in 
his  hands  for  sale,  so  that  he  could  obtain  authority  from  the 
owners  to  act  as  their  agent,21  swearing  to  a  claim,22  attending  a 
funeral,28  going  to  Europe,24  and  guessing  at  the  weight  of  a  block 
of  soap,28  are  all  examples  of  forbearance  of  legal  rights  which  are 
considerations,  though  no  financial  loss  may  result  to  the  promisee 


HSheppey  v.  Stevens,  177  Fed.  484. 
(Such  contract  was,  however,  invalid  as 
in  restraint  of  marriage.     See  §  930. 

UBurgesser  v.  Wendel,  73  N.  J.  L. 
286,  62  Atl.  994. 

ITLyts  v.  Keevey,  5  Wash.  606,  32 
Pac.  534  (a  consideration  for  a  note 
from  the  husband). 

« Kelly  v.  Kelly  (la.),  130  N.  W.  380. 

«  Robinson  v.  Nutt,  185  Mass.  345, 
70  N.  E.  198. 

tt  Wilkinson  v.  Oliveira,  1  Bing  N". 
Cas.  490;  Green  v.  Brooks,  81  Cal.  328, 
22  Pac.  849;  Reed  v.  Golden,  28  Kan. 
632,  42  Am.  Rep.  180;  Cobb  v.  Cowdery, 
40  Vt.  25,  94  Am.  Dec.  370.  Informa- 
tion of  the  location  of  an  oil  well  on 
the  land  of  the  property   of   a  third 


person  is  sufficient  consideration  for  a 
promise  to  pay  a  certain  sum  to  the 
informant  if  such  property  could  be 
bought  from  such  third  person.  Reed 
v.  Golden,  28  Kan.  632. 

21  Roush  v.  Gesman,  126  la.  493,  102 
N.  W.  495. 

ttBretton  v.  Prettiman,  T.  Raym. 
153,  1  Sid.  283,  2  Keb.  26;  Amie  v. 
Andrews,  1  Mod.  166;  Brooks  v.  Ball, 
18  Johns.  (N.  Y.)  337. 

MEarle  v.  Angell,  157  Mass.  294,  32 
N.  E.  164. 

MDevecmon  v.  Shaw,  69  Md.  199,  9 
Am.  St.  Rep.  422,  14  Atl.  464. 

M  Dunham  v.  Soap  Mfg.  Co.,  34  N.  B. 
243. 
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or  gain  to  the  promisor.  The  waiver  by  a  city  of  the  right  to  pro- 
hibit interment  within  city  limits  is  consideration  for  a  promise  by 
a  cemetery  association  not  to  charge  more  than  a  certain  price  for 
burial  lots.26  A  debtor's  permission  to  his  creditor  to  take  out  in- 
surance on  the  life  of  the  debtor  is  consideration  for  the  creditor's 
promise  to  grant  an  extension  of  time.27  On  the  other  hand,  a 
promise  by  A  to  B  not  to  disclose  the  amount  of  B's  bid  to  the 
United  States,  which  promise  caused  B  to  inform  A  of  the  amount 
of  B's  bid,  was  said  not  to  be  supported  by  consideration,  though 
it  was  a  part  of  a  transaction  in  which  B  made  oath  before  A,  as 
notary,  which  was  required  by  law ;  and  B  paid  to  A  the  fee  fixed 
by  statute.21 

'  §  558.  Incurring  obligations.  If  a  person  not  otherwise  liable 
assumes  obligations  so  that  they  become  enforceable  against  him 
personally  or  against  his  property,  such  assumption  is  considera- 
tion for  a  promise  made  therefor.1  Security  for  a  claim,  whether 
personal  security2  or  mortgage  security,8  as  wife's  joining  in  a 


M  Austin  v.  Cemetery  Association, 
96  Tex.  384,  73  S.  W.  526. 

W  Acme  Manufacturing  Go.  v.  Mc- 
Cormick,  175  N.  Car.  277,  L  R.  A. 
1918F,  572,  95  S.  £.  556L 

MHardison  v.  Reel,  154  N.  Car.  273, 
70  S.  E.  463. 

1  California.  Golden  State,  etc, 
Works  y.  Angell,  89  Cal.  643,  27  Pac 
65. 

Indiana.  Fair  v.  Bach,  13  Ind.  App. 
125,  41  N.  E.  393. 

Massachusetts.  Martin  v.  Melee, 
179  Mass.  114,  60  N.  E.  307. 

Michigan.  Durgin  v.  Smith,  115 
Mich.  239,  73  N.  W.  361;  Beistle  v. 
MoConnell,  141  Mich.  463,  104  N.  W. 
729. 

New  York.  Sands  v.  Crooke,  46  N. 
Y.  564. 

Ohio.  Sterling  Wrench  Co.  v.  Am- 
stutz,  50  O.  S.  484,  34  N.  E.   794. 

Wisconsin.  Kountz  v.  Gates,  76 
Wis.  415,  47  N.  W.  729. 

2  Arkansas.  Bevens  v.  Barnett  (Ark.), 
22  fi.  W.  160.  (Indemnity  promised 
debtor.) 

California.  Grigsby  v.  Shwarz,  82 
Cal.  278,  22  Pac.  1041. 

Illinois.  Resseter  v.  Waterman,  151 
111.  160,  37  N.  E.  875  [reversing  45  HI. 


App.  155].  (A  promise  by  payee  to 
secure  collateral  so  as  to  protect 
surety.) 

Indiana.  Selz  v.  Mayer,  151  Ind.  422. 
51  N.  E.  485. 

Iowa.  Gibson  v.  Mclntire,  110  la. 
417,  81  N.  W.  699.  (Security  to  credi- 
tor.) 

Kansas.  Smith  v.  Rankin,  45  Kan. 
176,  25  Pac  586.  (Indemnity  to 
surety.) 

Kentucky.  Lucas  v.  Chamberlain,  38 
Ky.  (8  B.  Mon.)  276. 

Massachusetts.  Kempton  v.  Coffin, 
29  Mass.  (12  Pick.)  129. 

Washington.  Staver  v.  Missimer,  6 
Wash.  173,  36  Am.  St.  Rep.  142,  32  Pac 
995.  (Security  to  creditor.)  A  wish- 
ing to  give  his  mother  a  present,  had 
B  deed  her  property.  She  gave  B  a 
note  and  mortgage  for  the  purchase 
money  and  A  gave  her  his  note  for  the 
sam e  amount.  Her  incurring  such  lia- 
bility was  a  consideration  for  A's  note. 
Brooks  v.  Owen,  112  Mo.  251,  19  S.  W. 
723,  20  S.  W.  492.  A  promise  to  pay 
a  lien  is  a  consideration  for  the  con- 
veyance of  realty.  Drey  v.  Doyle,  99 . 
Mo.  459,  12  S.  W.  287. 

3  California.  Savings  Bank  v.  Aa- 
bury,  117  Cal.  96,  48  Pac.  1081. 
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mortgage  of  her  husband's  realty4  or  homestead,8  or  chattel  prop- 
erty;8 a  promise  to  support  one  whom  promisor  is  not  otherwise 
obliged  to  support,7  as  a  promise  to  care  for  a  brother,8  or  a 
father  who  is  financially  able  to  support  himself,8  or  where  the 
son  who  renders  the  support  is  an  emancipated  minor ; l8  purchas- 
ing property  in  reliance  on  the  promise  of  another  to  take  a  part,11 
or  all,12  thereof,  and  pay  for  it,  or  to  advance  a  part  of  the  pur- 
chase price ; 13  or  agreeing  to  erect  a  building ; M  or  to  rent  a  certain 
building ; 18  or  to  transport  property  at  certain  rates ; 18  or  giving 


Indiana.  Talbott  v.  Barber,  11  Ind. 
App.  1,  54  Am.  St.  Rep.  401,  38  N.  E. 
487. 

Kansas.  Stacy  v.  Cook,  62  Kan.  50, 
61  Pac.  300. 

Michigan.  Lamb  v.  Rathburn,  118 
Mich.  666,  77  N.  W.  268. 

Missouri.  Brooke  v.  Owen,  112  Ma 
261,   10  S.  W.   723,  20   S.   W.   402. 

Nebraska.  Sloan  v.  Van  Buskirk,  51 
Neb.  300,  70  N.  W.  048. 

Pennsylvania.  Columbia  Ave.,  ete^ 
Co.  v.  Lewis,  100  Pa.  St.  558,  42  Atl. 
1004. 

Washington.  Brown  v.  Kern,  21 
Wash.  211,  57  Pac.  708.  A  owed  B  a 
certain  amount,  but  had  the  right  to 
set  off  a  smaller  debt  owed  by  B  to  A 
A  agreed  to  pay  the  entire  debt,  waiv- 
ing set-off,  in  return  for  a  mortgage 
to  B  to  secure  his  debt.  A's  promise 
is  supported  by  a  consideration.  Stacy 
v.  Cook,  62  Kan.  50,  61  Pac.  300. 

4  Talbott  v.  Barber,  11  Ind.  App.  1, 
54   Am.   St.  Rep.   401,   38   N.   E.   487. 

8  Sloan  v.  Van  Buskirk,  51  Neb.  300, 
70  N.  W.  048. 

•  The  additional  security  as  of  prom- 
isee's wife  to  a  chattel  mortgage  is  a 
consideration  for  a  promise  to  reduce 
rent.  Lamb  v.  Rathburn,  118  Mich. 
666,  77  N.  W.  268  [citing,  Connelly  ▼. 
Devoe,  37  Conn.  570;  Rollins  v.  Marsh, 
128  Mass.  116;  Lawrence  v.  Davey,  28 
Vt.  264]. 

7  Illinois.  Waldron  v.  Alexander,  133 
111.  30,  24  N.  E.  557. 

Iowa.    Schneiter  v.  Carman,  08  la 


276,  67  N.  W.  240;  Harlan  v.  Harlan, 
102  la.  701,  72  N.  W.  286. 

Kentucky.  Braswell  v.  Braswell, 
100  Ky.  15,  58  S.  W.  42k 

Michigan.  Grimm  v.  Taylor,  06 
Mich.  5,  55  N.  W.  447. 

Missouri.  Taylor  v.  Crockett,  123 
Mo.  300,  27  S.  W.  620. 

New  Jersey.  Collins  v.  Collins,  45 
N.  J.  Eq.  813,  18  Atl.  860. 

Pennsylvania.  Fritz  v.  Menges,  170 
Pa.  St.  122,  36  Atl.  213. 

West  Virginia.     Keener  v.   Keener, 

34  W.  Va.  421,  12  S.  E.  720. 

•  Waldron  v.  Alexander,  133  111.  30, 
24  N.  E.  557. 

t  Collins  v.  Collins,  45  N.  J.  Eq.  813, 
18  Atl.  860;  Glasgow  v.  Turner,  01 
Tenn.  163,  18  S.  W.  261. 

10  Grimm  v.  Taylor,  06  Mich.  5,  55 
N.    W.   447. 

11  Steele  v.  Steele,  75  Md.  477,  33 
Atl.  050;  James  v.  Fulorod,  5  Tex.  512, 
55   Am.   Dec   743. 

12  Anderson  v.  Best,  176  Pfc.  St.  406, 

35  Atl.  104. 

19  Berry  v.  Graddy,  58  Ky.  (1  Met.) 
553. 

W  Brewer  v.  Bessinger,  25  Miss.  86. 
(Consideration  for  a  conveyance  of 
realty.) 

1*  Johnson  v.  Lawrence,  88  8.  Car. 
406,  70   S.   E.   1025. 

« Bald  Eagle  Valley  Ry.  Co.  ▼.  Ry. 
Co.,  171  Pa.  St  284,  50  Am.  St  Rep. 
807,  20  L.  R.  A.  423,  33  Atl.  230; 
Bigelow  v.  Ry.,  104  Wis.  100,  80  N.  W. 
96. 
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credit  to  A  on  B's  promise;17  or  assuming  contract  obligations  of 
a  third  person;11  or  effecting  insurance  on  one's  life  and  securing 
the  premiums  by  mortgage,19  are  all  considerations.  A  promise  by 
B  to  make- permanent  improvements,  to  pay  taxes  and  to  devise  to 
A,  is  consideration  for  A's  promise  to  convey  to  B.20  A  promise 
by  A,  who  is  the  sales  agent  of  B,  to  maintain  certain  offices,  is  a 
consideration  for  B's  promise  to  reimburse  A  for  the  rent  thereof.21 
A's  promise  to  pay  to  a  railway  company  a  certain  sum  of  money 
upon  the  construction  of  its  railway  to  a  certain  point,  is  supported 
by  sufficient  consideration,  although  the  money  expended  by  such 
railway  in  building  such  road  is  expended  for  its  own  benefit,22 
A's  entering  into  a  contract  with  B,  whereby  A  agrees  to  make 
certain  excavations,  is  consideration  for  C's  promise  to  remove 
such  dirt  by  rail.23  Becoming  security  on  the  note  of  another  is 
consideration  for  a  promise  of  indemnity,24  especially  where  such 
promise  is  made  by  one  primarily  liable,  to  induce  promisee  to  give 
his  note  to  the  former's  creditor.28  So  incurring  expenses  in  litiga- 
tion is  a  consideration  for  a  promise  by  interested  parties 'to  give 
indemnity.20  The  act  -of  a  mortgagee  in  becoming  security  for 
costs,  employing  an  attorney  and  paying  the  jury  fee  in  litigation 
between  the  mortgagor  and  the  insurance  company,  is  a  considera- 
tion for  a  promise  by  the  mortgagor  to  pay  to  the  mortgagee  a 
part  of  the  proceeds  of  such  litigation  to  apply  on  the  mortgage.21 
A's  promise  to  pay  costs  and  to  reimburse  B  for  the  amount  which 


HHartzell  ▼.  Saunders,  49  Mo.  433, 
8  Am.  Rep.  136.  (A  promise  to  hold 
A's  baggage  till  he  paid  his  bill  to  B 
and  to   the  promisee.) 

NFord  v.  Ingles  Coal  Co.  (Ky.),  102 
S.  W.  332. 

«Holt  v.  United  Security  Life  In- 
surance &  Trust  Co.,  74  N.  J.  L.  TO5, 
07  Atl.  118. 

20  Johnson  v.  Johnson,  100  Neb.  791, 
168  N.  W.  363. 

21  Keck  v.  Michigan  Quartz  Silica 
Co.,  158  Wis.  500,  149  N.  W.  208. 

22  Ward  v.  Missouri,  Kansas  &  Okla- 
homa Ry.  Co.,  —  Okla.  — ,  157  Pac. 
775. 

22  St.  Louis,  Iron  Mountain  &  South- 
ern Railway  Co.  v.  Clark,  90  Ark.  504, 
119  S.  W.  825. 

24Hagar  v.   Whitmore,  82.  Me.  248, 


19  Atl.  444.     (Indemnity  to  accommo- 
dation indorser.) 

21  Murphey  v.  Bank,  57  Neb.  519,  77 
N.  W.   1102. 

2IDendy  v.  Russell,  67  Kan.  721,  74 
Pac.  M8;  Martin  v.  Meles,  179  Mass. 
114,  60  N.  B.  397;  Beistle  v.  McCon-  ' 
nell,  141  Mich.  463,  104  N.  W.  729; 
Saudek  v.  Milwaukee  Electric  Ry.  & 
Light  Co.,  163  Wis.  109,  157  N.  W. 
579. 

But  it  has  been  held  that  B's  prom- 
ise to  contribute  to  the  expenses  of 
a  suit  defended  by  A,  which  A  has 
told  B  he  means  to  resist  Independent- 
ly of  B's  action,  has  no  consideration. 
Columbia  Incandescent  Lamp  Co.  v. 
Mfg.  Co.,  64  Mo.  App.  115. 

27  Beistle  v.  McConnell,  141  Mich. 
463,  104  N.  W.  729. 
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B  has  been  obliged  to  pay  to  A  under  the  workmen's  compensation 
act,  for  X's  death,  is  a  consideration  for  B's  assignment  to  A  of  B's 
claim  against  Y  for  X's  death,  which  B  has  acquired  by  reason  of 
such  payment.2*  So  A's  incurring  expenses  of  a  trip  to  Europe  in 
reliance  on  B's  promise  to  reimburse  him  therefor,  is  a  cbnsidera- 
tion  for  B's  promise.29  A's  incurring  expense  in  attending  a 
private  school  in  reliance  on  B's  promise  to  reimburse  A  therefor, 
is  consideration  for  such  promise.90  So  a  railroad's  agreement  to 
support  in  part  a  relief  department  for  its  employes  is  considera- 
tion for  a  promise  by  the  employes  to  release  rights  of  action  for 
personal  injury 81  at  any  time  before  acceptance. 

§559.  Subscriptions — Necessity  of  consideration.  A  promise 
to  donate  money  as  a  subscription  to  some  purpose  of  public  utility 
is  a  gratuitous  promise,  unenforceable  unless  some  consideration 
therefor  exists.1  Some  intimation  has  been  made  in  obiter  that  a 
promise  for  religious  or  charitable  purposes  needs  no  considera- 
tion,2 but  there  is  little  authority  and  less  reason  for  this  view, 
unless  the  entire  doctrine  of  consideration  is  to  be  abandoned.  It 
has  also  been  suggested  that  there  is  a  special  presumption  of  con- 
sideration in  written  subscriptions  to  religious  and  charitable 
purposes.8 


BSaudek  v.  Milwaukee  Electric  Ry. 
&  Light  Co.,  163  Wis.  109,  15T  N.  W. 
579. 

"MDevecmon  v.  Shaw,  69  Md.  199,  9 
Am.  St.  Rep.  422,  14  Atl.  464.  See 
$§  557  et  seq. 

»  Young  v.  Boyd,  107  Md.  449,  69 
Atl.  33. 

31  Chicago,  etc.,  R.  Co.  v.  Bell,  44  Neb. 
44,  62  N.  W.  314;  Pittsburg,  etc.,  Ry. 
t.  Cox,  55  O.  S.  497,  35  L.  R.  A.  507, 
45  N.  E.  641;  Ringle  v.  R.  R.  Co.,  164 
Pa.  St.  529,  44  Am.  St.  Rep.  628,  30 
Atl.  492. 

1  Georgia.  Young  Men's  Christian 
Association  v.  Estill,  140  Ga.  291,  78 
6.  E.  1075. 

Illinois.  Augustine  v.  Episcopal  So- 
ciety, 79  111.  App.  452. 

Indiana.  Bucklen  v.  Johnson,  19 
Ind.  App.  406,  49  N.  E.  612. 

Iowa,  University  v.  Livingstone,  57 
la.  307,  42  Am.  Rep.  42,  10  N.  W.  738; 
American  Life  Ins.  Co.  v.  Melcher,  132 
la.  324,  109  N.  W.  805. 


New  York.  Trustees  v.  Stewart,  1 
N.  Y.  581;  Presbyterian  Church  v. 
Cooper,  112  N.  Y.  517,  8  Am.  St.  Rep. 
767,  3  L.  R.  A.  468,  20  N.  E.  352; 
Twenty-third  Street  Baptist  Church  v. 
Cornell,  117  N.  Y.  601,  6  L.  R.  A.  807, 
23  N.  E.  177. 

Ohio.  Sutton  v.  University,  7  Ohio 
C.  C.  343;  Hassenzahl  v.  Bevans,  24 
Ohio  C.  C.  173. 

Vermont.  Montpelier  Seminary  v. 
Smith,  69  Vt.  382,  38  Atl.  66. 

Wisconsin.  Evangelish  Lutherish 
St.  Martin's  Gemeinde  v.  Pruess,  140 
Wis.  349,   122  N.  W.  719. 

*Garrigus  v.  Missionary  Society,  3 
Ind.  App.  91,  50  Am.  St.  Rep.  262,  28 
N.  E.  1009;  Irwin  v.  Lombard  Uni- 
versity, 56  O.  S.  9,  60  Am.  St.  Rep.  727, 
36  L.  R.  A.  239,  46  N.  E.  63. 

SFirst  Presbyterian  Church  v.  Den- 
nis, 178  la.  1352,  L.  R.  A.  1917C,  1005, 
161  N.  W.  183. 
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Until  an  offer  of  a  subscription  has  been  accepted,  it  is  to  be 
treated  like  any  other  offer,  subject  to  revocation,4  as  by  expressly 
withdrawing  it,8  or  by  the  death  of  the  subscriber,8  or  insanity.7 


§560.  Subscriptions — Incurring  obligations.  The  necessary 
consideration  to  render  a  subscription  enforceable  is  usually  found 
in  the  assumption  by  the  promisee  of  new  liabilities  in  reliance 
upon  the  promise,  such  liabilities  being  of  a  kind  contemplated  by 
the  offer.1    Examples  of  such  liabilities  are:  expending  money  in 


4  Sullivan  v.  Corbett,  3  Kan.  App. 
390,  42  Pac.  1105. 

•  Augustin  v.  M.  E.  Society,  72  HI. 
App.  432;  American  Life  Ins.  Co.  v. 
Melcher,  132  la.  324,  109  N.  W.  805; 
Solomon  v.  Penoyar,  89  Mich.  11,  50 
N.  W.  644;  Helfensteins'  Estate,  77  Pa. 
St.  328,  18  Am.  Rep.  449. 

e  Pratt  v.  Society,  93  HI.  475,  34 
Am.  Rep.  187;  First  Presbyterian 
Church  v.  Cooper,  112  N.  Y.  517,  8 
Am.  St.  Rep.  767,  3  L.  R.  A.  468, 
20  N.  E.  352;  Twenty-third  Street  Bap- 
tist Church  v.  Cornell,  117  N.  Y.  601, 
6  L.  R.  A.  807,  23  N.  E.  177;  Phipps 
y.  Jones,  20  Pa.  St.  260,  59  Am.  Dec. 
708. 

7  Beach  v.  Church,  96  111.  177. 

1  Arkansas.  Rogers  v.  College,  64 
Ark.  627,  39  L.  R.  A.  636,  44  S.  W. 
454. 

California.  Lasar  v.  Johnston,  125 
Cal.  549,  58  Pac.  161. 

Georgia.  Owenby  v.  Georgia  Baptist 
Assembly,  137  Ga.-  698,  74  S.  E.  56; 
Young  Men's  Christian  Association  v. 
Estill,   140  Ga.  291,  78  S.E.  1075. 

Illinois.  Trustees  of  Methodist 
Church  v.  Garvey,  53  III.  401,  5  Am. 
Rep.  51;  Whitsitt  v.  Church,  110  111. 
129;  Richelieu  Hotel  Co.  v.  Encamp- 
ment Co.,  140  111.  248,  33  Am.  St.  Rep. 
234,  29  N.  E.  1044  [affirming  41  111. 
App.  268];  Kinsley  v.  Encampment 
Co.,  41  111.  App.  259. 

Iowa.  University  v.  Livingston,  57 
la.  307,  42  Am.  Rep.  42,  10  N.  W.  738; 
McCabe  v.  O'Connor,  69  la.  134,  28  N. 


W.  573;  Brokaw  v.  McElroy,  162  la. 
288,    143  N.  W.    1087. 

Kansas.  White  v.  Scott,  26  Kan. 
476. 

Maine.     Haskell  v.  Oak,  75  Me.  510. 

Massachusetts.  Sherwin  v.  Fletcher, 
168  Mass.  413,  47  N.  E.  197. 

Mississippi.  Chicago,  etc.,  Co.,  v. 
Higginbotham  (Miss.),  29  So.  79. 

Minnesota.  Albert  Lea  College  v. 
Brown,  88  Minn.  524,  60  L.  R.  A.  870, 
93  N.  W.  672. 

Missouri.  Kansas  City  School  Dis- 
trict v.  Sheidley,  138  Mo.  672,  60  Am. 
St.  Rep.  57«,  37  L.  R.  A.  406,  %40  S. 
W.  656;  James  v.  Clough,  25  Mo.  App. 
147;   Swain  v.  Hill,  30  Mo.  App.  436. 

Nebraska.  Fremont  Bridge  Co.  v. 
Fuhrman,  8  Neb.  99;  Homan  v.  Steele, 
18  Neb.  652,  26  N.  W.  472. 

New  Hampshire.  Osborn  v.  Crosby, 
63  N.  H.  583,  3  Atl.  429. 

New  Mexico.  Miller  v.  Preston,  4  N. 
M.  396,  17  Pac.  565. 

Ohio.  Ohio,  etc.,  College  v.  Love,  16 
O.  S.  20. 

Texas.  Cooper  v.  McCrimmin,  33 
Tex.  383,  7   Am.  Rep.   268. 

Vermont.  Grand  Isle  v.  Kinney,  70 
Vt.  381,  41  Atl.  130. 

Virginia.  Catt  v.  Olivier,  98  Va.  580, 
36  S.  E.  980. 

West  Virginia.  National  Valley 
Bank  v.  Houston,  66  W.  Va.  336,  66 
S.  E.  465. 

Wisconsin.  Gibbons  v.  Grinsel,  79 
Wis.  365,  48  N.  W.  255. 
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continuing  an  institution  of  learning,2  erection  of  a  library  build- 
ing,3 a  hospital,4  a  church  edifice;1  maintaining  a  missionary  in  a 
certain  field,6  a  railroad,7  or  a  shoe  factory;*  construction  of  a 
bridge  by  a  town,9  locating  a  college,10  a  railroad,11  a  postoffice,12 
a  manufacturing  plant,11  or  a  stock  exchange;  u  making  a  survey ; tt 
holding  ah  election ; "  raising  money  by  taxation  to  meet  the  terms 
of  the  subscription ; 1T  giving  a  ball ; fl  assumption  of  certain  debts 
by  the  trustees  individually ; 19  the  promise  of  a  parish  not  to  in- 
crease its  current  expenses  during  a  certain  period,20  and  advances 
made  by  the  trustees,21  if  in  accordance  with  the  terms  of  the  re- 


2  Burlington  University  v.  Barrett, 
22  la.  60,  92  Am.  Dec.  376;  Commis- 
sioners Canal  Fund  v.  Perry,  5  Ohio  56; 
Ohio,  etc.,  College  v.  Love,  16  0.  S. 
20; Irwin  v.  Lombard  University,  56  0. 
S.  9,  60  Am.  St.  Rep.  727,  36  L.  R.  A. 
239,  46  N.  E.  63;  Irwin  v.  Webster,  7 
Ohio  C.  C.  269. 

3  Kansas  City  School  District  v. 
Sheidley,  138  Mo.  672,  60  Am.  St.  Rep. 
576,  37  L.  R.  A.  406,  40  S.  W.  656. 

•  Cottage  Hospital  v.  Merrill,  92  la. 
649,  61  N.  W.  490. 

•  Howell  v.  Church,  61  111.  App.  121; 
Evangel  ish  Lutherish  St.  Martin's 
Gemeinde  v.  Pruess,  140  Wis.  349,  122 
N.  W.  719. 

•  Presbyterian  Board  of  Foreign  Mis- 
sions v.  Smith,  209  Pa.  St.  361,  58  Atl. 
689. 

7  Judson  v.  Gage,  91  Cal.  304,  27  Pac. 
676;  Cook  v.  McNaughton,  128  Ind. 
410,  24  N.  E.  361,  28  N.  E.  74;  Ward 
v.  Missouri,  Kansas  &  Oklahoma  Ry. 
Co.,  —  Okla.  — ,   157  Pac.  775. 

•  Sherwin  v.  Fletcher,  168  Mass.  413, 
47  N.  E.  197;  Davis,  etc.,  Co.  v.  Caigle 
(Tenn.  Ch.  App.),  53  S.  W.  240. 

•  Grand  Isle  v.  Kinney,  70  Vt.  381, 
41  Atl.  130. 

10  Rogers  v.  College,  64  Ark.  627,  39 
L.  R.  A.  636,  44  S.  W.  454;  Schuler  v. 
Myton,  48  Kan.  282,  29  Pac.  163;  Keuka 
College  v.  Ray,  167  N.  Y.  96,  60  N.  E. 
325. 

11  Leaner  v.  Karehner,  47  O.  S.  302, 


24  N.  E.  882.  The  location  of  a  rail- 
road is  consideration  for  a  promise  to 
donate  land  for  right  of  way,  depot 
and  termini.  Dewey  v.  Spring  Valley 
Land  Co.,  98  Wis.  83,  73  N.  W.  566. 
12Fearnley  v.  De  Mainville,  5  Colo. 
App.  441,  39  Pac.  73. 

13  Rogers  v.  Burr,  105  Ga.  432,  70 
Am.  St.  Rep.  50,  31  S.  E.  438;  Bohn 
Mfg.  Co.  v.  Lewis,  45  Minn.  164,  47 
N.  W.  652. 

14  Merchants'  Building  Improvement 
Co.  v.  Chicago  Exchange  Building  Co., 
210  111.  26,  71  N.  E.  22. 

1*  National  Valley  Bank  v.  Houston, 
66  W.  Va.  336,  66  S.  E.  465. 

UThe  expense  of  holding  election 
and  issuing  of  bonds  voted  thereat  is 
consideration  for  a  note  given  to  the 
school  district.  Kansas  City  School 
District  v.  Sheidley,  138  Mo.  672,  60 
Am.  St.  Rep.  576,  37  L.  R.  A.  406,  40 
S.  W.  656. 

17  La  Fayette  Co.  Monument  Asso- 
ciation v.  Magoon,  73  Wis.  627,  3  L. 
R.  A.  761,  42  N.  W.  17. 

U  Laser  v.  Johnston,  125  Cal.  549,  58 
Pac.  161. 

W  United  Presbyterian  Church  v. 
Baird,  60  la.  237,  14  N.  W.  303;  First 
M.  E.  Church  v.  Donnell,  110  la.  5, 
46  L.  R.  A.  858,  81  N.  W.  171. 

20  Robinson  v.  Nutt,  185  Mass.  345, 
70  N.  E.  198. 

21  Board  of  Trustees  v.  Saunders,  84 
Wis.  570,  54  N.  W.  1094. 
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spective  subscriptions  and  in  reliance  upon  them.  Acceptance  of 
a  written  subscription  which  on  its  face  shows  that  it  is  to  be  used 
"in  foreign  missionary  work,"  refraining  from  soliciting  other 
subscriptions  and  employing  missionaries,  have  been  held  to  be 
sufficient  consideration.22  A  subscription  made  to  a  church  on  con- 
sideration of  its  raising  a  certain  amount  within  a  year  for  certain 
purposes  can  not  be  accepted  by  a  vote  to  apply  enough  of  a  legacy 
which  had  been  given  to  such  church  to  make  up  the  balance  of 
such  amount,  whenever  such  legacy  should  become  available,  since 
such  legacy  might  not  become  available,  and  the  church  had  not 
incurred  any  liability  by  such  vote.23 

To  amount  either  to  acceptance  or  to  consideration,  the  obliga- 
tion which  is  incurred  must  be  one  which  is  fairly  contemplated 
by  the  terms  of  the  subscription.24  The  expense  of  paying  com- 
missions for  securing  subscriptions  is  not  a  consideration  sufficient 
to  support  the  subscriptions  thus  secured.28 

Past  considerations  do  not  make  a  subscription  enforceable. 
Thus  the  work  of  a  pastor  of  a  church  in  obtaining  subscriptions 
is  no  consideration  for  subscriptions  already  made.28  So  a  "promise 
made  by  a  subscriber  to  enable  a  college  to  pay  its  pre-existing 
debts  lacks  consideration.27  If  A  subscribes  to  raise  a  fund  to  pay 
an  existing  indebtedness  of  a  church,  it  is  said  that  the  act  of  the 
trustees  in  borrowing  money  in  reliance  on  such  subscription  to 
pay  such  indebtedness  is  a  consideration.28  The  correctness  of  this 
decision  may  be  doubted,  since  it  does  not  appear  from  the  terms 
of  A's  subscription  that  A  intended  the  trustees  to  borrow  money 
in  reliance  upon  his  subscription ;  and  a  consideration  which  is  not 
contemplated  by  the  offer,  should  not  turn  a  gratuitous  promise 
into  an  enforceable  contract.29 

§561.  Subscriptions— Promises  of  other  subscribers,  officers, 
etc.  Consideration  for  subscriptions  is  sometimes  sought  in  the 
mutual  promises  of  the  subscribers.  By  the  great  weight  of  author- 
ity, the  promise  of  a  subscriber  is  sufficient  consideration  for  the 

22  Presbyterian     Board     of     Foreign  2§Brokaw  v.  McElroy,  162  la.  288,  50 

Missions  v.  Smith,  209  Pa.  St.  361,  58  L.  R.  A.  (N.S.)  835,  143  N.  W.  1087. 

Atl.  689.  21  Augustine  v.  Methodist  Episcopal 

»St.    Paul's    Episcopal    Church    v.  Society,  79  111.  App.  452. 

Fields,  81  Conn.  670,  72  Atl.  145.  27  Johnson  v.  Otterfcein,  41  0.  S.  527. 

MBrokaw  v.  McElroy,  162  la.  288,  50  » Trustees  v.  Garvey,  53  HI.  401,  5 

L.  It.  A.  (N.S.)  835,  143  N.  W.  1087.  Am.  Rep.  51. 

20  See  §522. 
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promise  of  the  other  subscribers  if  such  promises  were  in  fact  made 
each  upon  the  consideration  of  the  promise  of  the  other  sub- 
scribers.1 In  jurisdictions  in  which  the  consideration  may  move 
from  a  third  person,  the  mutual  promises  of  the  subscribers,  if 
actually  intended  by  them  as  considerations,  should  be  held  to  be 
sufficient  considerations  for  the  promise  to  pay  such  subscriptions 
to  the  charitable  organization,  if  such  organization,  or  the  repre- 
sentative thereof,  is  a  party  to  such  contract.2  The  great  weight 
of  authority  is  to  the  effect  that  if  the  contract  is  made  between 
the  subscriber  and  the  beneficiary,  so  that  the  beneficiary  is  a 
party  to  the  contract,  the  beneficiary  may  maintain  an  action  upon 
such  contract  in  all  jurisdictions  in  which  the  consideration  need 
not  move  from  the  promisee.  The  objection  to  this  theory  as  a 
basis  of  decision,  is  that  it  is  invoked  in  cases  in  which  the  sub- 
scribers did  not  really  intend  that  the  promises  of  other  subscribers 
should  be  the  consideration  for  such  subscription;  and  a  fiction  is 
resorted  to,  in  order  to  enforce  a  promise  if  made  for  a  charitable 
or  religious  purpose.  In  jurisdictions  in  which  the  consideration 
must  move  from  the  promisee,  the  beneficiary,  who  is  a  party  to 
such  contract,  can  not  maintain  an  action  thereon,  since  the  con- 
sideration did  not  move  from  the  promisee.1    In  fact,  such  a  con- 


1  Arizona.  Hurley  v.  Young  Men's 
Christian  Association,  16  Ariz.  26,  52  L. 
R.  A.    (N.S.)   220,   140  Pac.  816. 

Connecticut.  Berkeley  Divinity  School 
v.  Jarvis,  32  Conn.  412. 

Georgia.  Owenby  v.  Georgia  Baptist 
Assembly,  137  Ga.  698,  74  S.  E.  56. 

Indiana.  Petty  v.  Church,  95  Ind. 
278. 

Iowa.  Brokaw  v.  McElroy,  162  la. 
288,  50  L.  R.  A.  (N.S.)  835,  143  N.  W. 
1087. 

Kentucky.  Curry  v.  Kentucky  West- 
ern Ry.  Co.  (Ky.),  78  S.  W.  435. 

Massachusetts.  Trustees  v.  Stetson, 
22  Mass.  (5  Pick)  506.  (The  doctrine 
of  these  Massachusetts  cases  was  not 
followed  in  Cottage  Street  M.  E.  Church 
v.  Kendall,  121  Mass.  528,  23  Am.  Rep. 
286.)  Watkins  v.  Eames,  63  Mass.  (9 
Cush.)   537. 

Michigan.  Allen  v.  Duffie,  43  Mich. 
1,  38  Am.  Rep.   159,  4  N.  W.  427. 


Nebraska.  Armann  v.  Buel,  40  Neb. 
803,  59  N.  W.  515. 

New  Hampshire.  Congregational  So- 
ciety v.  Perry,  6  N.  H.  164,  25  Am.  Dec. 
455  [since  overruled,  Curry  ▼.  Rogers, 
21  N.  H.  £471. 

South  Carolina.  Bates  v.  Taylor,  28 
S.  Car.  476,  6  S.  E.  327.  If  the  liabil- 
ity of  one  subscriber  is  fixed,  as  by 
the  location  of  a  college,  his  promise 
to  pay  his  subscription  can  not  be  a 
consideration  for  a  subsequent  sub- 
scription. Schuler  v.  Mynton,  48  Kan. 
282,  29  Pac.   163. 

2  See  §§  531  et  seq. 

3  Cottage  Street  M.  E.  Church  v. 
Kendall,  121  Mass.  928;  Hamilton  Col- 
lege v.  Stewart,  1  N.  Y.  581;  First 
Presbyterian  Church  v.  Cooper,  112  N. 
Y.  517,  8  Am.  St.  Rep.  767,  3  L.  R.  A 
468,  20  N.  E.  352. 
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sideration  does  not  move  from  the  promisee  and  does  not  inure  to 
the  benefit  of  the  promisor.4  If  such  contract  is  made  between  the 
subscribers  and  the  beneficiary  is  not  a  party  thereto,  the  benefi- 
ciary may  sue  upon  such  contract  in  jurisdictions  in  which  the 
beneficiary  under  a  contract,  who  is  not  a  party  thereto,  may  sue 
upon  such  contract;  while  in  jurisdictions  in  which  the  beneficiary 
may  not  sue  if  he  is  not  a  party  to  the  contract,  the  beneficiary 
can  not  maintain  an  action  upon  such  contract  against  the  sub- 
scribers. The  promise  of  the  trustees  of  the  beneficiary  to  attempt 
to  add  a  certain  amount  to  a  given  subscription  is  a  consideration 
for  a  subscription.8 

§562.  Subscriptions — Promise  to  apply  proceeds.  Considera- 
tion is  also  sought  in  the  obligation  of  the  donee  to  use  the  donation 
for  the  purpose  specified.1  But  this  obligation  does  not  attach 
until  the  donation  is  paid  in,  and  is  nothing  more  than  the  legal 
duty  resting  upon  the  donee,  which  can  not  be  a  consideration,2 
and  is  held  not  to  be  a  consideration  for  a  subscription.9  If  the 
donee  undertakes  more  than  the  mere  application  of  the  donation 
to  the  purposes  thereof,  as  where  it  promises  to  give  "free  tuition 
to  twenty  students  forever,"4  a  consideration  exists.  If,  in  return 
for  their  subscription,  the  donors  are  to  receive  something  of 
value,9  such  as  corporate  stock,1  or  land,7  a  consideration  exists,  as 
this  is  an  executory  contract  of  sale  or  something  equivalent 
thereto. 

§  563.  Change  of  status.  Change  of  status  as  far  as  the  same 
can  be  changed  by  agreement  is  a  valuable  consideration.     Thus 


«  See  |  530. 

•  De  Pauw  University  v.  Ankeny,  07 
Wash.  451,  166  Pac.  1148. 

1  Barnett  v.  Franklin  College,  10  Ind. 
App.  103,  697,  37  K.  E.  427,  432;  Collier 
v.  Society,  47  Ky.  (8  B.  Mon.)  68; 
Trustees  v.  Ripley,  6  Me.  442;  Maine 
Central  Institute  v.  Haskell,  73  Me. 
140;  Ladies',  etc.,  Institute  v.  French, 
82  Mass.  (16  Gray)   196. 

2  See  §§  585  et  seq. 

3  Cottage  Street  Church  v.  Kendall, 
121  Mass.  528,  23  Am.  Rep.  286;  Mont- 
pelier  Seminary  v.  Smith,  69  Vt.  382, 
38  Atl.  66. 


4  Burlington  University  v.  Barrett, 
22  la.  60,  92  Am.  Dec.  376. 

•  Ives  v.  Sterling,  47  Mass.  (6  Met.) 
310. 

e  Fish  v.  Smith,  73  Conn.  377,  47  Atl. 
711;  Rotch  v.  French,  176  Mass.  1,  56 
N.  E.  893;  McDermott  v.  Squier,  1*4 
Mich.  523,  83  N.  W.  287. 

7  A  subscription  to  an  investment 
company  which  is  to  build  a  college 
building  with  the  proceeds  and  deed  it 
to  a  college  corporation,  and  to  deed 
land  to  such  subscribers,  is  valid.  Ful- 
ton v.  Investment  Co.,  47  Kan.  621,  28 
Pac.  720. 
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marriage !  is  a  valuable  consideration ;  as  for  a  marriage  settle- 
ment,2 even  by  a  third  party,3  or  for  a  contract  whereby  the  pro- 
spective husband  and  wife  waive  dower  rights,  each  in  the  property 
of  the  other.4 

VI. 

APPAEBNT  AND  ILLUSORY  CONSIDERATIONS. 

§  564.  Apparent  considerations  which  are  non-existent.  While 
the  parties  to  a  contract  may  make  such  terms  and  select  such 
consideration  as  they  choose,  the  consideration  selected  must  be 
the  forbearance  or  acquisition  of  some  legal  right.  If  they  select 
something  which  is  not  a  legal  right,  the  acquisition  or  forbearance 
of  it  constitutes  no  consideration,  though  the  parties  may  believe 
otherwise.     Thus  a  transfer  of  property  is  a  consideration,1  but  if 


1  United  States.  Prewit  v.  Wilson, 
103  U.  S.  22,  26  L.  ed."  360. 

Connecticut.  Andrews  v.  Andrews, 
8  Conn.  79. 

Illinois.  Parsons  v.  Ely,  45  HI.  232; 
Barth  v.  Lines,  118  111.  3T4,  59  Am. 
Rep.  374,  7  N.  E.  679. 

Indiana.  McNutt  v.  McNutt,  116 
Ind.  545,  2  L.  R.  A.  372,  19  N.  E.  115; 
Mannon  v.  White,  151  Ind.  445,  51  N. 
E.  930. 

Iowa.    Jacobs  v.  Jacobs,  42  la.  600. 

Kentucky.  Kinnard  v.  Daniel,  52 
Ky.   (13  B.  Mon.)    496. 

Maine.  Whitehouse  v.  Whitehouse, 
90  Me.  468,  60  Am.  St.  Rep.  278,  38  Atl. 
374. 

Maryland.  Dugan  v.  Gittings,  3  Gill 
(Md.)  138,  43  Am.  Dec.  306. 

Missouri.  Nowack  v.  Berger,  133 
Mo.  24,  54  Am.  St.  Rep.  663,  31  L.  R. 
A.  810,  34  S.  W.  489. 

New  Jersey,  Mellick  v.  Mellick,  47 
N.  J.  Eq.  86,  19  Atl.  870;  American 
Surety  Co.  v.  Conway,  88  N.  J.  Eq. 
370,  102  Atl.  839. 

New  York.  Wood  v.  Jackson,  8 
Wend.  (N.  Y.)  9,  22  Am.  Dec.  603; 
Pierce  v.  Pierce,  71  N.  Y.  154,  27  Am. 
Rep.  22;  De  Cicco  v.  Schweteer,  221 
N.  Y.  431,  117  N.  E.  807. 


North  Carolina.  Gurvin  v.  Cromartie, 
33  N.  Car.  (11  Ired.  Law)  174,  53  Am. 
Dec.  406. 

Ohio.     Finch  v.  Pinch,  10  O.  &  501. 

Pennsylvania.  Shea's  Appeal,  121 
Pa.  St.  302,  1  L.  R.  A.  422,  15  Atl.  629 

West  Virginia.  Beard  v.  Beard,  22 
W.  Va.  130;  Boggess  v.  Richards,  39 
W.  Va.  567,  45  Am.  St.  Rep.  938,  26 
L.  R.  A.  537,  20  S.  E.  599. 

2  Barnes  v.  Barnes,  110  Cal.  418,  42 
Pac.  904;  Whitehouse  v.  Whitehouse, 
90  Me.  468,  60  Am.  St.  Rep.  278,  38 
Atl.  374;  Finch  v.  Finch,  10  O.  S.  501. 

3  Wright  v.  Wright,  114  la.  748,  55 
L.  R.  A.  261,  87  N.  W.  709;  Thompson 
v.  Thompson,  17  O.  S.  649;  Cains  v. 
Jones,  11  Tenn.  (5  Yerg.)  249.  Where 
the  settlement  is  made  after  the  agree- 
ment to  marry  is  entered  into,  it  may 
be  questioned  whether  the  settlement 
has  any  consideration  as  the  parties 
do  only  what  they  have  bound  them- 
selves to  do.  See  §§  589  et  seq.  How- 
ever, such  settlements  are  held  to  be 
for  value. 

4  McNutt  v.  McNutt,  116  Ind.  546,  2 
L.  R.  A.  372,  19  N.  E.  116. 

1  See  §§  542  et  seq. 
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a  vendor  has  no  interest  of  any  sort  in  such  property,  an  attempted 
conveyance  thereof  is  no  consideration.2  Thus  a  sale  by  an  individ- 
ual of  vacant  public  land,3  as  where  the  vendor  has  neither  posses- 
sion of  such  land  nor  right  therein,4  and  has  merely  hopes  of  get- 
ting such  land ; 5  or  a  sale  of  improvements  thereon ;  •  or  of  land  to 
which  the  vendor  holds  a  government  homestead  certificate  which 
he  has  forfeited  by  abandoning  the  land  before  remaining  there 
the  necessary  period  of  five  years,7  are  not  considerations,  and  a 
promise  to  pay  rent  to  one  who  has  neither  title,  right  of  possession 
nor  possession,  has  no  consideration.8  Surrender  of  rights  under  a 
mining  lease,  invalid  as  being  a  verbal  lease  made  by  an  unauthor- 
ized agent,  is  not  a  consideration.9  So  a  promise  to  exhaust  the 
corporate  property  before  proceeding  against  the  stockholders  for 
their  unpaid  stock  subscriptions,  where  the  statute  provides  that 
the  corporate  assets  must  first  be  exhausted,  is  not  a  considera- 
tion.10 Money  paid  as  "part  payment  on  stock  •  *  *  to  be 
issued  shortly,"  the  officers  who  gave  such  receipt  having  no 
authority  to  bind  the  corporation  to  issue  such  stock,  is  paid  with- 
out consideration.11  Forbearance,  waiver,  and  the  like,  are  con- 
siderations where  a  right  is  asserted  in  good  faith,12  but  if  the  for- 
bearance is  of  what  the  promisee  has  no  legal  right  to  do,13  as  an 


2  Conqueror  Gold  Mining  &  Milling 
Co.  v.  Ashton,  39  Colo.  133,  90  Pac. 
1124. 

3Rayner  Cattle  Co.  v.  Bedford,  91 
Tex.  642,  45  S.  W.  554  [refusing  writ 
of  error  to  44  S.  W.  410]. 

4  Smith  v.  Rankin,  10  Tenn.  (4  Yerg.) 
1,  26  Am.  Dec.  213. 

« Telfener  v.  Rubs,  162  TJ.  S.  170,  40 
L.  ed.  930. 

•  Carson  v.  Clark,  1  Scam.  (HI.)  113, 
25  Am.  Dec.  79. 

TMcCollum  v.  Edmonds,  109  Ala. 
322,  19  So.  501;  Sumpter  v.  Bank,  69 
Ark.  224,  62  S.  W.  577. 

•  Clary  v.  O'Shea,  72  Minn.  105,  71 
Am.  St.  Rep.  465,  75  N.  W.  115. 

•  Conquerer  Gold  Mining  &  Milling 
Co.  v.  Ashton,  39  Colo.  133,  90  Pac. 
1124. 

10  First  National  Bank  v.  LehnhofFs 
Estate,  77  Neb.  303,  109  N.  W.  164 
[affirmed  on  rehearing,  First  National 


Bank  v.  LehnhofFs  Estate,  77  Neb.  307, 
112  N.  W.  563]. 

11  Wolf  v.  Chicago  Sign  Printing  Co., 
233  111.  501,  94  N.  E.  614  [reversing 
Chicago  Sign  Printing  Co.  v.  Wolf,  135 
111.  App.  366]. 

12  See  §§  612  et  seq. 

13  England.  Graham  v.  Johnson,  L. 
R.  8  Eq.  36. 

Alabama.  Kenan  v.  Holloway,  16 
Ala.  53,  50  Am.  Dec.  162. 

Massachusetts.  Palfrey  v.  Ry.  Co., 
86  Mass.   (4  All.)  55. 

Missouri.  Long  v.  Towl,  42  Mo.  545, 
97  Am.  Dec.  355. 

North  Dakota.  Sjlander  v.  Gronna, 
15  N.  D.  552,  108  N.  W.  544. 

Pennsylvania.  Lennig's  Estate,  182 
Pa.  St.  485,  61  Am.  St.  Rep.  725,  38  L. 
R.  A.  378,-  38  Atl.  466. 

Wisconsin.  Hibbert  v.  Mackinnon. 
79  Wis.  673,  49  N.  W.  21. 
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abandonment  of  an  effort  to  obtain  a  change  in  the  will  of  an- 
other ;M  or  a  promise  not  to  issue  execution  on  an  alleged  judg- 
ment which  clearly  has  no  existence ; l§  or  satisfying  an  execution 
which  has  been  perpetually  enjoined ; u  or  consent  by  one  joint 
owner  to  a  transfer  of  the  interests  of  the  other  owners ;"  or  a 
refusal  by  one  joint  owner  of  an  offer  for  the  property ; 1g  or  per- 
mission to  give  to  the  adversary  party  an  opportunity  to  examine 
her  own  books  of  account ; 19  or  to  forbear  obtaining  an  attach- 
ment ; M  or  the  act  of  a  confidential  agent  in  forbearing  to  induce 
the  principal  to  cancel  a  contract  to  buy  land,  as  a  consideration 
for  a  promise  to  pay  such  agent  one-half  of  the  commissions ; 21  or 
a  promise  to  waive  the  right  of  appeal  after  the  period  within 
which  an  appeal  could  be  taken  has  expired;22  or  forbearance  by 
a  trade  union  to  prevent  its  members  from  working  with  one  who 
was  not  yet  a  member ; B  or  to  accept  a  different  kind  of  perform- 
ance from  that  agreed  upon,  the  adversary  party  being  left  free  to 
perform  in  accordance  with  the  terms  of  the  original  contract  if 
he  wishes,24  no  consideration  exists.  If  a  bank  does  not  obtain  con- 
trol of  its  debtor's  funds,  no  consideration  exists  for  its  promise  to 
apply  such  funds  to  certain  specified  debts  on  which  the  promisee 
was  liable  as  surety.21  So  if  there  is  no  genuine  dispute  and  no 
cause  of  action,  a  promise  to  forbear  suit,28  or  a  promise  to  waive 
a  claim  which  is  void  and  can  not  be  maintained  in  good  faith,27 
are  neither  of  them  considerations.  Thus  the  seduction  or  aliena- 
tion of  affections  of  a  woman  is  no  consideration  for  a  note  given 
by  the  seducer  to  her  affianced.21    Since,  in  the  absence  of  special 


ULennig's  Estate,  182  Pa.  St.  485, 
61  Am.  St.  Rep.  725,  38  L.  R.  A.  378, 
38  Atl.  466. 

II  Price  v.  Bank,  62  Kan.  743,  64  Pac. 
639. 

II  Kenan  v.  Holloway,  16  Ala.  53,  50 
Am.  Dec.  162. 

"  Hibbert  v.  Mackinnon,  79  Wis.  673, 
49  N.  W.  21. 

II  Chase  v.  Soule,  76  Vt.  353,  57  Atl. 
754. 

II  Massachusetts  Mut.  Life  Ins.  Co. 
v.  Green,  185  Mass.  306,  70  N.  E.  202. 

MWierman  v.  Bay  City,  Michigan, 
Sugar  Co.,  142  Mich.  422,  106  N.  W.  7& 

21  Fox  v.  Seabury,  211  Pa.  St.  140,  60 
Atl.  508. 

22  Denny  v.  Bean,  51  Or.  180,  93  Pac 


693  [modified  on  rehearing,  51  Or.  180, 
94  Pac.  5031. 

23  Levin  v.  Cosgrove,  75  N.  J.  L.  344, 
67  Atl.  1070. 

24  Farley  v.  Letterman,  87  Wash.  641, 
152  Pac.  515. 

21  Bank  v.  Mahon,  78  S.  Car.  408,  59 
S.  E.  31. 

21  Newell  v.  Fisher,  11  S.  &  M.  (Miss.) 
431,  49  Am.  Dec.  66;  New  Hampshire 
Savings  Bank  v.  Colcord,  15  N.  H.  119, 
41   Am.   Dec.  685. 

27  Herbert  v.  Mueller,  83  HI.  App. 
391 ;  Corbyn  v.  Brokmeyer,  84  Mo.  App. 
649. 

21  Case  v.  Smith,  107  Mich.  416,  61 
Am.  St.  Rep.  341,  31  L.  R.  A.  282,  65 
N.  W.  279. 
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contractual  provisions,  a  broker  does  not  owe  to  his  principal  the 
duty  of  compelling  performance  of  the  contract  on  the  part  of  the 
purchaser  whom  the  broker  has  secured,  no  consideration  exists 
for  the  broker's  promise  to  pay  one-half  of  the  costs  of  an  action 
which  his  principal  has  brought  against  the  purchaser  to  enforce 
the  contract  of  sale.19  Magic  is  now  regarded  as  nothing  having 
existence  or  possessing  value ; M  and  a  note  which  A  gives  to  B  in 
consideration  of  certain  "conjurations,"  by  which  B  claims  to  have 
cured  A,  is  without  consideration.31 

§  565.  The  doctrine  of  mutuality.  The  courts  keep  reiterating, 
in  various  forms  of  expression,  that  promises,  in  order  to  be  en- 
forceable, must' be  mutual.1  In  other  words,  promises,  in  order  to 
amount  to  a  consideration,  must  each  impose  a  legal  liability  upon 


MPinkerton  v.  Hudson,  87  Ark.  506, 
113  S.  W.  36. 

JO  Cooper  v.  Livingston,  19  Fla.  684. 

II  Cooper  v.  Livingston,  19  Fla.  684. 

1  United  States.  Taber  Lumber  Co. 
v.  O'Neal,  160  Fed.  596,  87  C.  C.  A.  498; 
Oakland  Motor  Car  Co.  v.  Indiana 
Automobile  Co.,  201  Fed.  499,  121  C. 
C.  A.  319. 

Arkansas.  Eustice  v.  Meytrott,  100 
Ark.  510,  140  S.  W.  590;  Federal  Realty 
Co.  v.  Evins,  120  Ark.  259,  179  S.  W. 
344. 

California.  German  Savings  &  Loan 
Society  v.  McLellan,  154  Cal.  710,  99 
Pac.  194;  Harper  v.  Goldschmidt,  156 
Cal.  245,  104  Pac.  451. 

Colorado.  Strauss  v.  Brier,  57  Colo. 
65,  140  Pac.  183. 

Georgia.  Buick  Motor  Co.  v.  Thomp- 
son, 138  Ga.  282,  75  S.  E.  354;  Hall 
v.  Edwards,  140  Ga.  765,  79  S.  E.  852. 

Idaho.  Houser  v.  Hobart,  22  Ida. 
735,  43  L.  R.  A.  (N.S.)  410,  127  Pac. 
997. 

Illinois.  Weaver  v.  Weaver,  109  111. 
225;  Vogel  v.  Pekoe,  157  111.  339,  30  L. 
R.  A.  491,  42  N.  E.  386;  Schwerdt  v. 
Schwerdt,  235  I1L  386,  85  N.  E.  613 


[affirming  Schwerdt  v.   Schwerdt,   141 
III.  App.  386]. 

Iowa.  Neola  Elevator  Co.  v.  Kruck- 
man  (la.),  171  N.  W.  743. 

Kentucky.  Second  National  Bank  v. 
Rouse,  142  Ky.  612,  134  S.  W.  1121; 
Citizens'  National  Life  Ins.  Co.  v. 
Murphy,  154  Ky.  88,  156  S.  W.  1069. 

Montana.  Raiche  v.  Morrison,  37 
Mont.  244,  95  Pac.  1061. 

New  York.  New  York  v.  Paoli,  202 
N.  Y.  18,  94  N.  E.  1077;  Grossman  v. 
Schenker,  206  N.  Y.  466,  100  N.  E.  39. 

North  Carolina.  Holt  v.  Wellons,  163 
N.  Car.  124,  79  S.  E.  450. 

Oklahoma.  Baumhoff  v.  Oklahoma 
City  Electric  &  Gas  &  Power  Co.,  14 
Okla.  127,  77  Pac.  40;  Crosbie  v. 
Brewer,  —  Okla.  — ,  158  Pac.  388. 

Oregon.  Lemler  v.  Bord,  80  Or.  224, 
156  Pac.  427. 

Washington.  Brown  v.  Brew,  99 
Wash.  560,  169  Pac.  992.  See  Mutuali- 
ty and  Consideration,  by  Henry 
Winthrop  Ballantine,  28  Harvard  Law 
Review,  121;  Mutuality  of  Contracts; 
Promise  for  a  Promise;  Unilateral  Con- 
tracts; Consideration,  by  Alfred  F. 
Sears,  Jr.,  32  American  Law  Review, 
409. 
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the  promisor  by  whom  it  is  made.2  If  such  liability  is  imposed  by 
each  promise,  the  promises  are  enforceable,  since  each  is  a  con- 
sideration for  the  other.8  A  contract  whereby  B  agrees  to  take 
charge  of  A's  lands  and  to  give  as  much  time  as  might  be  neces- 
sary to  the  management  and  sale  thereof,  in  consideration  of  which 
B  is  to  receive  one-half  of  the  proceeds  of  all  the  sales,  possesses 
mutuality,  especially  if  such  contract  is  under  seal.4  A  contract 
between  A  and  B,  by  which  A  appoints  B  as  his  agent  to  sell  A's 
goods  for  a  specified  time  at  a  specified  commission,  and  B  agrees 
to  use  his  best  efforts  to  sell  such  goods,  possesses  mutuality.9  A 
similar  contract,  in  which  B  agrees  to  pay  a  certain  specified 
amount  for  the  goods  which  A  ships  to  B,  to  buy  goods  sufficient 
to  supply  the  trade  which  he  is  able  to  create,  to  provide  means  for 
shipping  such  goods,  to  pay  freight  charges  and  advertising  ex- 
penses, and  to  use  his  best  endeavors  to  push  the  sale  of  such 
goods,  possesses  mutuality.8  While  the  term  : 'mutuality"  is  fre- 
quently used  in  this  connection,  it  is  to  be  regretted  that  it  has 
come  into  such  general  use.  It  is  one  of  those  inexact  terms  which 
sound  so  well  and  which  mean  so  many  different  things,  that  its 
use  confuses  more  than  it  aids. 

The  form  in  wrhich  the  doctrine  of  mutuality  is  stated  has  occa- 
sionally led  to  a  misunderstanding  of  the  effect  of  an  offer  which 
the  promisor  for  a  valuable  consideration  has  agreed  not  to  revoke 
for  a  certain  length  of  time.  During  the  time  for  which  such  offer 
is  to  remain  open,  there  is  no  mutuality  in  the  proper  sense  of  the 
term,  until  the  offeree  has  accepted  such  offer.    From  the  nature  of 


*McGowin  Lumber  &  Export  Co.  v. 
R.  J.  &  B.  F.  Camp  Lumber  Co.,  192 
Ala.  35,  68  So.  263;  Neola  Elevator  Co. 
v.  Kruckman  (la.),  174  N.  W.  743. 

'Georgia.  Zipperer  v.  Helmnly,  — 
Ga.  — ,  97  S.  E.  74. 

Iowa.  Mail  &  Times  Pub.  Co.  v. 
Marks,  125  la.  622,  101  N.  W.  458. 

Kansas.  Spencer  v.  Taylor,  69  Kan. 
493,  77  Pac.  276. 

Massachusetts.  Milk  v.  Smith,  193 
Mass.  11,  6  L.  R.  A.  (N.S.)  865,  78  N. 
E.  765. 

Michigan.  Detroit  United  Ry.  v. 
Smith,   144  Mich.  235,  107  N.  W.  922. 

Minnesota.  Emerson  v.  Pacific  Coast 
&  Norway  Packing  Co.,  96  Minn.  1,  113 


Am.  St.  Rep.  603,   1  L.  R.  A.    (N.S.) 
445,  104  N.  W.  573. 

Oklahoma.  Baumhoff  v.  Oklahoma 
City  Electric  &  Gas  &  Power  Co.,  14 
Okla.  127,  77  Pac.  40. 

West  Virginia.  McGuire  v.  Old 
Sweet  Springs  Co.,  73  W.  Va.  321,  79 
S.  E.  350. 

4  Mills  v.  Smith,  193  Mass.  11,  6  L. 
R.  A.  (N.S.)  865,  78  N.  E.  765. 

•  Emerson  v.  Pacific  Coast  &  Nor- 
way Packing  Co.,  96  Minn.  1,  113  Am. 
St.  Rep.  603,  1  L.  R.  A.  (N.S.)  445,  104 
N.  W.  573. 

•  Spencer  v.  Taylor,  69  Kan,  493,  77 
Pac.  276. 
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the  transaction  he  is  not  bound  to  accept  the  offer,  and  he  may 
never  accept  it.  At  the  same  time,  such  offer  is  irrevocable,  since 
it  is  given  for  value,1  and  lack  of  mutuality  can  not  be  urged  by 
such  a  promisor  who  is  seeking  to  revoke  such  offer.1 

From  its  nature,  therefore,  the  doctrine  of  mutuality  applies  to 
contracts  in  which  the  consideration  for  the  promise  is  itself  a 
promise  made  in  return  therefor.  As  it  is  used  with  reference  to 
the  doctrine  of  consideration,  it  means  little  more  than  that  the 
promise  lacks  consideration,  although  it  is  generally  used  in  cases 
in  which  the  lack  of  consideration  is  disguised  in  some  way  and  in 
.which  a  promise  of  some  sort  has  been  made  by  the  adversary 
party  which  is  offered  as  the  consideration.  It  is  said  to  mean  that 
the  contract  is  binding  on  both  parties.9  As  it  is  always  unadvis- 
able  to  use  two  or  more  terms  for  the  same  legal  idea,  the  use  of 
the  term  ' 'mutuality"  should  be  avoided  in  this  connection  as  un- 
necessary. There  is,  however,  another  disadvantage  in  using  this 
term.  Since  it  is  sometimes  used  as  equivalent  to  "bilateral"  in 
the  sense  which  the  courts  sometimes  employ  that  term,  and  as 
distinguished  from  "unilateral"  in  the  sense  in  which  the  courts 
sometimes  employ  that  term,10  we  find  the  same  ambiguity  in  the 
use  of  the  term  " mutuality' '  that  we  find  in  the  use  of  the  term 
"unilateral."11 

It  really  includes  a  number  of  different  ideas :  (1)  The  contract 
may,  by  its  terms,  attempt  to  impose  an  obligation  upon  one  party 
only,  without  imposing  any  obligation  upon  the  adversary  party,  or 
requiring  the  performance  of  any  act  from  him.  There  are  two 
sub-classes  of  this  type,  which,  however,  merge  into  each  other: 
(a)  In  one  the  promise  is  frankly  intended  to  be  gratuitous,  (b) 
In  the  other,  the  contract  purports  to  place  an  obligation  upon  each 
party  and  it  requires  careful  analysis  to  show  that  the  apparent 


T  See  §S  122  et  seq. 

•  Willard  v.  Tayk>e,73  U.  S.  (8  Wall.) 
557,  19  L.  ed.  501;  Joy  v.  St.  Louis, 
138  U.  S.  1,  34  L.  ed.  843;  Watts  v. 
Kellar,  56  Fed.  1,  5  C.  C.  A.  394;  Mar- 
thinson  v.  King,  150  Fed.  48,  82  C.  C. 
A.  360;  Hoogendorn  v.  Daniel,  ITS  Fed. 
765,  102  C.  C.  A.  213;  Conley  Camera 
Co.  v.  Multiscope  &  Film  Co.,  216  Fed. 
892. 

•  BaumhofT  y.  Oklahoma  City  Electric 
&  Gas  &  Power  Co.,  14  Okla.  127,  77 
Pac.  40. 


10  Swindell  v.  First  Nat.  Bank,  121 
Ga.  714,  49  S.  E.  673;  Kaplan  v.  Whit- 
worth,  116  La.  337,  40  So.  723;  Holt 
v.  Wellons,  163  N.  Car.  124,  79  S.  E. 
450. 

A  so-called  contract  of  insurance 
which  may  be  terminated  by  the  in- 
sured at  any  time  is  said  to  be  "uni- 
lateral"; so  that  the  discharge  of  such 
contract  does  not  amount  to  a  con- 
sideration. Neiklrk  v.  Williams  (W. 
Va.),  L.  R.  A.  1918F,  665,  94  S.  E.  947. 

11  See  §  51. 
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obligation  imposed  upon  the  one  is  in  reality  non-existent.  (2) 
The  contract  may,  as  far  a$  its  terms  are  concerned,  impose  an 
obligation  upon  each  party,  but  by  reason  of  some  extrinsic  fact, 
such  as  the  want  of  capacity  of  the  party  who  makes  such  promise, 
no  enforceable  obligation  results.  A  contract  is  often  said  to  be 
lacking  in  mutuality  when  the  promise,  which  is  the  consideration 
for  the  promise  upon  which  the  action  is  brought,  is  made  by  one 
who  lacks  capacity  to  bind  himself  absolutely,  and  which  is  void- 
able at  the  election  of  the  party  who  is  attempting  to  enforce  the 
contract.  Illustrations  of  the  so-called  lack  of  mutuality  of  this 
type  are  the  contracts  of  infants,12  insane  persons,18  drunkards,14 
and  the  like.  (3)  The  contract  may  be  valid  and  the  parties  thereto 
may  possess  full  capacity,  but  certain  rules  of  evidence,  such  as 
the  Statute  of  Frauds,  may  make  it  possible  for  B  to  prove  the 
contract  against  A,  while  A  may  not  be  able  to  prove  the  contract 
as  against  B.  A  contract  is  said  to  lack  mutuality  when  the  writ- 
ten evidence,  which  is  prescribed  by  statute,  is  available  against 
one  of  the  parties  to  the  contract,  but  not  against  the  other.  If, 
by  statute,  a  married  woman  can  not  alienate  all  her  land  without 
the  assent  oi  her  husband,  which  is  manifest  by  his  joining  in  the 
alienation  in  the  method  prescribed  by  law  in  the  section  on  Con- 
veyance of  Land,  a  conveyance  must,  by  statute,  be  signed  by  the 
contracting  party  or  by  his  agent  having  written  authority ;  a  con- 
tract which  is  signed  on  behalf  of  the  wife  by  her  husband  as  her 
agent  without  written  authority,  imposes  no  liability  upon  the  wife, 
and,  accordingly,  she  can  not  enforce  it.11  (4)  In  other  cases,  a 
contract  is  said  to  lack  mutuality  when  the  courts  really  mean 
that  because  of  the  special  facts  of  the  transaction,  some  equitable 
remedy,  such  as  specific  performance,  which  is  available  to  one  of 
the  parties  to  the  transaction,  is  not  available  to  the  other  party. 
The  contract  may  be  such  that  if  A  had  performed  and  B  had  not, 
A  could  have  specific  performance  as  against  B,  while  if  B  had 
performed  and  A  had  not,  B  could  not  have  had  specific  perform- 
ance as  against  A.  This  is  the  so-called  lack  of  mutuality  of 
remedy.  In  the  first  class  of  cases,  and  in  some  cases  under  the 
second  class,  such  as  the  contract  of  the  married  woman,11  the  real 

12  See  ch.  XLVT.  For    questions     arising    under    the 

13  See  ch.  XLVTT.  Statute  of  Frauds,  see  ch.  XLL 

14  See  ch.  XLIX..  «See  ch.  LIL 
II  Wood  y.  Lett,  195  Ala.  601,  71  So. 

177. 
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trouble  with  the  contract  is  that  there  is  no  consideration,  though 
the  absence  of  consideration  is  sometimes  concealed  with  great  care. 
For  this  reason,  cases  of  these  classes  are  discussed  in  this  connec- 
tion. Questions  which  arise  under  the  Statute  of  Frauds,17  and 
cases  which  involve  the  unwillingness  of -some  courts  of  equity  to 
give  relief  on  the  application  of  a  party  who  has  performed  or  who 
tenders  performance  when  they  would  not  have  given  specific  per- 
formance against  him  if  he  had  refused  performance,11  are  dis- 
cussed elsewhere.  It  is  to  be  regretted,  however,  that  a  term  which 
is  as  loose  and  inaccurate  as  mutuality,  should  be  employed  so 
frequently  by  the  courts  as  a  touchstone  for  testing  the  validity  of 
contracts  brought  before  them  for  adjudication.  Since  "mutual- 
ity" has  so  many  different  meanings,  and  since  it  is  necessary,  in 
order  to  avoid  misunderstanding,  to  explain  in  what  sense  the  word 
is  used  on  each  particular  occasion,  it  is  unfortunate  that  it  has 
been  used  to  designate  a  contract  which  lacks  consideration  by 
reason  of  the  fact  that  the  promise  which  is  the  alleged  considera- 
tion, imposes  no  liability  upon  the  party  who  made  it.  Clear  think- 
ing and  accurate  distinction  would  be  promoted  by  abandoning  the 
use  of  the  term  and  by  indicating  the  specific  defect  in  each  case. 
Probably  it  is,  in  part,  the  lack  of  a  simple,  clear  and  uniform 
nomenclature  that  has  led  the  courts  to  make  use  of  this  and  other 
similarly  vague  terms. 

The  principles  which  control  in  determining  the  validity  of  a 
promise  as  a  consideration  are  substantially  the  same  as  those 
which  apply  to  considerations  in  general.  The  promise  must  be 
such  as  to  offer  a  legal  right  or  the  forbearance  of  a  legal  right  to 
which  the  promisor  would  not  otherwise  have  been  entitled.  On 
the  one  hand,  it  is  not  necessary  that  the  contract,  if  in  writing, 
be  in  one  instrument  in  order  to  be  binding  on  each  party.  The 
agreements  may  be  in  two  separate  written  instruments,19  even 
though  executed  on  different  days,20  if  in  fact  a  part  of  the  same 
transaction ;  or  the  agreement  may  be  written  on  the  one  side  and 
oral  on  the  other.21  Since  one  consideration  can  support  several 
promises,22  it  is  not  necessary  that  each  covenant  on  the  one  part 
have  a  corresponding  obligation  on  the  other,  apportioned  to  that 

H  See  ch.  XLT.  »  Ahl's  Appeal,  129  Pa.  St.  26,  18  Atl. 

«  See  cfh.  LXXXIX.  471. 

It  Martin   v.  Murphy,    129  Ind.  464,  «Hutt  v.  Hickey,  67  N.  H.  411,  29 

28  N.  E.  1118;  Cohn  v.  Huason,  119  N.  Atl.  456. 

Y.  609,  28  N.  E.  573.  »  See  §  525. 
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particular  covenant.23  Accordingly,  a  contract  which  imposes  ob- 
ligations on  both  parties  is  enforceable,  even  if  one  covenant  is  to 
take  effect  only  at  the  election  of  one  party.21  Thus,  where,  as  part 
of  the  lease,  lessor  agreed  to  give  lessee  sixty  days'  notice  of  an 
intended  sale,  and  to  give  him  the  first  opportunity  to  purchase, 
such  promise  is  valid  though  lessee  did  not  agree  to  buy.28  So  if 
A  buys  a  certain  lot  of  logs  from  B,  with  a  privilege  of  taking 
another  amount  at  a  specified  price,  a  consideration  for  the  con- 
tract exists.28  So  a  contract  whereby  A  sold  certain  stock  to  B, 
guaranteed  eight  per  cent,  dividends  and  agreed  to  repurchase  it 
at  the  selling  price  at  any  time  within  the  year  on  B's  demand,  is 
enforceable,  though  B  is  not  bound  to  resell.27  A  covenant  in  a 
construction  contract  that  the  acceptance  by  the  contractor  of  the 
last  payment  should  discharge  the  adversary  party  from  all  liabil- 
ity, is  binding,  although  there  is  no  covenant  for  discharging  the 
contractor  under  such  circumstances.2^  The  fact  that  subsequent 
events  discharge  one  covenant  does  not  necessarily  make  the  entire 
contract  lacking  in  mutuality.29 

On  the  other  hand,  if  the  promise  offers  only  what  the  promisor 
is  already  entitled  to,  there  is  no  consideration,30  nor  is  a  promise 
a  consideration  which  imposes  no  obligation  upon  the  promisor.31 
Since  want  of  mutuality  is  merely  one  form  of  want  of  considera- 
tion, third  persons  can  not  prevent  the  performance  of  a  contract 
on  the  ground  of  want  of  mutuality.32 


23  United  States.  Mississippi  River 
hogging  Co.  v.  Robson,  69  Fed.  773,  16 
C.  C.  A.  400. 

Arkansas.  Ashley,  Drew  &  Northern 
Ry.  Co.  v.  Cunningham,  129  Ark.  346, 
196   S.   W.   798. 

Colorado.  Miller  v.  Weld  County,  17 
Colo.  App.  120,  67  Pac.  347. 

Illinois.  Prudential  Ins.  Co.  v.  Hite, 
69  111.  App.  416. 

Louisiana.  Camden  Iron  Works  v. 
Sewerage  and  Water  Board,  141  La. 
453,  75  So.  204. 

Minnesota.  Staples  v.  O'Neal,  64 
Minn.  27,  65  N.  W.  1083. 

Ohio.  Pittsburg,  etc.,  Ry.  v.  Cox,  55 
O.  S.  497,  35  L.  R.  A.  507,  45  N.  E. 
641. 

Washington.  Parks  v.  Elmore,  59 
Wash.  584,  110  Pae.  381. 

Apparently    contra,    Taber    Lumber 


Co.  v.  O'Neal,  160  Fed.  596,  87  C.  C. 
A.  498. 

MPhelan  v.  Tomlin,  164  Ala.  383,  51 
So.  382. 

25  Mareke  v.  Willard,  169  111.  276,  48 
N.  E.  290. 

26  Staples  v.  O'Neal,  64  Minn.  27,  65 
N.  W.  1083. 

27  Hardin  v.  Case,  134  Ga.  813,  68 
S.  E.  648. 

2S  Camden  Iron  Works  v.  Sewerage 
and  Water  Board,  141  La.  453,  75  So. 
204. 

29  Texas  Co.  v.  International  &  Great 
Northern  Ry.  Co.,  250  Fed.  742.  (Dis- 
charge of  covenant  for  credit  by  in- 
solvency of  purchaser.) 

30  See  §§  585  et  seq. 

31  See  §  569. 

32  Long  v.  Dunlap,  87  S.  Gar.  8,  68 
S.  E.  801. 
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§566.  Mutual  promises.  If  the  promisor  is  willing  to  accept 
a  promise  in  return  for  his  promise,  and  does  not  insist  on  the  per- 
formance of  the  act  or  forbearance  stipulated  for,  such  promise  is 
as  lawful  a  consideration  as  the  doing  of  the  thing  promised  would 
have  been,1  if  such  promise  is  one  which  is  not  absolutely  void  by 
reason  of  the  incapacity  of  the  promisor  or  by  reason  of  other 


1  United  States.  McKell  v.  Chesa- 
peake &  Ohio  Ry.  Co.,  186  Fed.  39,  108 
C.  C.  A.  141  [affirming  175  Fed.  321, 
99  C.  C.  A.  109]. 

Arkansas.  Kilgore  Lumber  Co.  v. 
Thomas,  98  Ark.  219,   135  S.  W.  858. 

California.  Wells  v.  Enright,  127 
Cal.  669,  60  Pac.  439. 

Georgia.  Phares  v.  Stover,  136  Ga. 
843,  72  S.  E.  344;  Zipperer  v.  Helmnly, 
—  Ga.  — ,  97  S.  E.  74. 

Illinois.     Brown    v.    Rounsavell,    78 

111.  589. 

Indiana.    Davis  v.  Calloway,  30  Ind. 

112,  95  Am.  Dec.  671;  Ohio  Farmers' 
Ins.  Co.  v.  Stowman,  16  Ind.  App.  205, 
44  N.  E.  940,  558;  Steves  v.  Frazee, 
19  Ind.  App.  284,  49  N.  E.  385. 

Iowa.  Neola  Elevator  Co.  v.  Kruck- 
man  (la.),  171  N.  W.  743. 

Kansas,  Kramer  v.  Walters,  —  Kan. 
— ,  172  Pac.  1013. 

Kentucky.  Pike  v.  Thomas,  7  Ky. 
(4  Bibb)  486,  7  Am.  Dec.  741;  Cowan 
v.  Hite,  9  Ky.  (2  A.  K.  Mar.)  238; 
Harper  v.  Ry.  Co.  (Ky.),  22  S.  W.  849; 
Elkhorn  Consolidated  Coal  &  Coke  Co. 
v.  Eaton,  163  Ky.  306,  173  S.  W.  798. 

Maine.  Babcock  v.  Wilson,  17  Me. 
372,  35  Am.  Dec.  263;  Preble  v.  Hunt, 
S5  Me.  267,  27  Atl.  151. 

Michigan.  Mohr  Hardware  Co.  v. 
Dubey,  136  Mich.  677,  100  N.  W.  127; 
Garlock  v.  Motz  Tire  &  Rubber  Co., 
192  Mich.  665,  159  N.  W.  344. 

Missouri.  Hudson  v.  Browning,  264 
Mo.  58,  174  S.  W.  393;  Green  v.  Whaley, 
271  Mo.  636,  197  S.  W.  355. 

Nebraska.  Pry  or  v.  Hunter,  31  Neb. 
676,  48  N.  W.  736;  Brown  v.  Webster, 
90  Neb.  591,  37  L.  R.  A.  (N.S.)  1196, 
134  N.  W.  185;  Lamb  v.  Wilson,  3  Neb. 


(unofficial)  505,  97  N.  W.  325  [vacat- 
ing 3  Neb.  (unofficial)  496,  92  N.  W. 
167,  and  rehearing  denied,  70  Neb.  729, 
98  N.  W.  37]. 

New  Jersey.  United  &  Globe  Rubber 
Mfg.  Co.  v.  Conard,  80  N.  J.  L.  286, 
78  Atl.  203. 

New  Mexico.  Chappell  v.  McMillan, 
15  N.  M.  086,  113  Pac.  611. 

New  York.  Tucker  v.  Woods,  12 
Johns.  (N.  Y.)  190,  7  Am.  Dec.  305; 
Gould  v.  Banks,  8  Wend.  (N*.  Y.)  562, 
24  Am.  Dec.  90;  Utica,  etc.,  Ry.  Co.  v. 
Brinckerhoff,  21  Wend.  (N.  Y.)  139,  34 
Am.  Dec.  220;  Tradesmen's  National 
Bank  v.  Curtis,  167  N.  Y.  194,  52  L.  R. 
A.  430,  60  N.  E.  429;  Weed  v.  Spears, 
193  N.  Y.  289,  86  N.  E.  10;  Reilly  v. 
Barrett,  220  N.  Y.  170.  115  N".  E.  453; 
Jermyn  v.  Searing,  225"  N.  Y.  525,  122 
N.  E.  706. 

North  Carolina.  Howe  v.  O'Mally,  5 
N.  Car.  (1  Murph.)  287,  3  Am.  Dec.  693. 

Ohio.  Shields  v.  Titus,  46  O.  S.  528, 
22  N.  E.  717. 

Oregon.  Manary  v.  Runyon,  43  Or. 
495,  73  Pac.  1028;  Larrabee  v.  Bjork- 
man,  79  Or.  467,  155  Pac.  974. 

Pennsylvania.  Ames  v.  Pierson,  174 
Pa.  St.  597,  34  Atl.  317;  McFeaters  v. 
Pattison,  188  Pa.  St.  270,  41  Atl.  609. 

Texas.  James  v.  Fulcrod,  5  Tex. 
512,  55  Am.  Dec  743;  Flanders  v. 
Wood,  83  Tex.  277,  18  S.  W.  572; 
Lillard  v.  Oil  Co.,  14  Tex.  Civ.  App.  67, 
36  S.  W.  792;  Arnold  v.  Chamberlain, 
14  Tex.  Civ.  App.  634,  39  S.  W.  201. 

Utah.  Abba  v.  Smyth,  21  Utah  109, 
59  Pac.  756. 

Washington.  Brown  v.  Brew,  99 
Wash.  560,  169  Pac.  992. 

Wyoming.     Cramer  v.   Redman,    10 
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facts.  The  fact  that  one  promise  is  contingent  does  not  render  the 
promise  insufficient  as  a  consideration,2  as  long  as  the  promisor  is 
not  free  to  refuse  performance  at  pleasure.3  A  promise  to  sell 
land,4  even  if  subject  to  vendor's  subsequently  obtaining  a  patent 
from  the  government  for  the  realty  contracted  for,  the  purchase 
money  to  be  returned  if  the  patent  is  not  issued ; ■  mutual  promises 
to  leave  adjoining  strips  of  land  to  secure  light;6  a  promise  to  sell 
personalty,7  even  if  on  conditional  sale,  the  title  not  passing  till 
payment,1  or  if  subject  to  subsequent  testing ; 9  to  buy  bonds ; 1D  to 
buy  claims  against  a  third  person ; u  to  pay  money  not  due  or 
owing ; 12  to  exchange  notes ; 1S  to  accept  reductions  in  salaries ; l4 


Wyom.  328,  68  Pac.  1003.  See  Mutual 
Promise  as  a  Consideration  for  Each 
Other,  by  C.  C.  Langdell,  14  Harvard 
Law  Review,  496;  What  is  a  Promise 
in  Law?  by  Clarence  D.  Ashley,  16 
Harvard  Law  Review,  319;  Considera- 
tion in  Bilateral  Contracts,  by  Samuel 
Williston,  27  Harvard  Law  Review, 
503;  Mutuality  of  Options,  by  R.  T. 
Holland,  7  Michigan  Law  Review,  484, 
and  The  "Mutuality"  Rule  in  New 
York,  by  Harlan  F.  Stone,  16  Colum- 
bia Law  Review,  443. 

2  Southern  Pacific  R.  R.  Co.  v.  Allen, 
112  Cal.  455,  44  Pac.  796;  Kernan  v. 
Carter  (Ky.),  104  S.  W.  308.  A  con- 
tract for  the  sale  of  such  quantity  be- 
tween a  specified  maximum  and  a 
specified  minimum  as  the  purchaser 
may  elect  is  not  lacking  in  mu- 
tuality. Southern  Publishing  Associa- 
tion v.  Clements  Paper  Co.  (Tenn.),  L. 
R.  A.  1918D,  580,  201  S.  W.  745. 

3  See  §§572  et  seq. 

4Easton  v.  Montgomery,  90  Cal.  307, 
25  Am.  St.  Rep.  123,  27  Pac.  280; 
Hoagland  v.  Murray,  53  Colo.  50,  123 
Pac.  664;  Van  Wert  v.  Grocery  Co.,  100 
Mich.  328,  59  N.  W.  139. 

5  Southern  Pacific  Ry.  v.  Allen,  112 
Cal.  455,  44  Pac.  796. 

•  Knoch  v.  Haizlip,  163  Cal.  146,  124 
Pac.  998. 

7  Georgia.  Allen  v.  Confederate  Pub- 
lishing Co.,  121  Ga.  773,  49  S.  E.  782. 


Illinois.  Minnesota  Lumber  Co.  v. 
Coal  Co.,  160  111.  85,  31  L.  R.  A.  529, 
43  N.  E.  774. 

Iowa.  Neola  Elevator  Co.  v.  Kruck- 
man  (la.),  171  N.  W.  743. 

Missouri.    Baker  v.  Ry.,  91  Mo.  152. 

Pennsylvania.  Flannery  v.  Wessels, 
244   Pa.  St.  321,  90  Atl.  715. 

Tennessee.  Cherry  v.  Smith,  22 
Tenn.  (3  Humph.)  19,  39  Am.  Dec.  150; 
Southern  Publishing  Association  v. 
Clements  Paper  Co.  (Tenn.),  L.  R.  A. 
1918D,  580,  201  S.  W.  745. 

Wisconsin.  McCall  Co.  v.  Icks,  107 
Wis.  232,  83  N.  W.  300. 

•  Beach's  Appeal,  58  Conn.  464,  20 
Atl.  475. 

•  Schleicher  v.  Light  Co.,  114  Ala. 
228,  21  So.  1014. 

10  Ritchie  v.  McMullen,  79  Fed.  522, 
25  C.  C.  A.  50.  A  conditional  promise 
to  buy  stock  is  consideration  for  a 
promise  by  vendor  to  repurchase  at  the 
selling  price  with  interest  if  the  vendee 
wishes.  White  v.  Taylor,  113  Mich. 
543,  71  N.  W.  871. 

11  Cohen  v.  Grimes,  18  Tex.  Civ.  App. 
327,  45  S.  W.  210. 

"Taylor  v.  Williams,  120  Ind.  414, 
22  N.  E.  118;  Rodman  v.  Robinson,  134 
N.  Car.  503,  65  L.  R.  A.  682,  47  S.  E.  19. 

13  Backus  v.  Spaulding,  116  Ma6s. 
418. 

14  Puller  v.  Royal  Casualty  Co.,  271 
Mo.  369,  196  S.  W.  755. 


957 


Consideration 


§566 


to  rescind  a  sale ; 15  mutual  promises  to  bequeath  stock ; 1S  a  promise 
to  make  a  will ; 1T  a  promise  between  the  payees  to  give  the  whole 
of  a  note,  payable  to  two  jointly,  to  the  survivor ; 18  to  pay  future 
premiums  on  an  insurance  policy ; 19  to  pay  an  insurance  policy ; w 
to  let  a  contract ; 21  a  contract  by  which  a  railway  company  and  a 
steamboat  line  each  agreed  to  deliver  its  freight  to  the  other ; n  a 
covenant  by  A  to  cut  and  deliver  a  certain  amount  of  timber  to 
B,  and  a  covenant  by  B  to  pay  therefor;23  a  promise  to  assist  in 
the  sale  of  certain  realty  for  a  share  of  the  commissions ; 24  and  a 
promise  to  release  a  lien,25  are  considerations  for  promises  in  return 
therefor.26  A  contract  between  A  and  B,  whereby  each  agrees  to 
furnish  half  of  the  purchase  price  with  which  to  buy  certain  prop- 
erty jointly,  possesses  sufficient  consideration.27  A  contract  whereby 
A,  a  manufacturer,  gives  to  B  the  exclusive  agency  for  A's  goods 
in  a  certain  territory  for  a  certain  time,  and  B  agrees  to  push  the 
sale  of  A's  goods  and  to  sell  no  other  goods  during  such  time,  has 
consideration.2*    A  covenant  by  a  real  estate  agent  to  advertise 


UWillard  v.  Tatum  (Cal.),  31  Pac. 
912. 

MCrofut  v.  Layton,  68  Conn.  91,  35 
Atl.  783. 

17  Illinois.  Lawrence  v.  Oglesby,  178 
111.  122,  52  N.  E.  945  [affirming  75  111. 
App.  6691. 

Kentucky.  Williamson  v.  Yager,  91 
Ky.  282,  34  Am.  St.  Rep.  184,  15  S.  W. 
660. 

Maine.  Gilpatrick  v.  Glidden,  81  Me. 
137,  10  Am.  St.  Rep.  245,  2  L.  R.  A. 
662,  16  Atl.  464. 

Nebraska.  Brown  v.  Webster,  90 
Neb.  591,  37  L.  R.  A.  (KS.)  1196,  134 
N.  W.  185. 

New  Jersey.  Yearance  v.  Powell,  55 
N.  J.  Eq.  57T,  37  Atl.  735. 

Pennsylvania.  Hind  v.  HoTdship,  2 
Watts  (Pa.)   104,  26  Am.  Dec.  107. 

«  Green  v.  Whaley,  271  Mo.  636,  197 
S.  W.  355;  Taylor  v.  Smith,  116  N. 
Car.  531,  21  S.  E.  202. 

H  Michigan,  etc.,  Ins.  Co.  v.  Custer, 
128  Ind.  25,  27  N.  E.  124;  Ohio  Farmers' 
Ins.  Co.  v.  Stowman,  16  Ind.  App.  205, 
44  N.  E.  558,  940.  A  promise  to  keep 
the  buildings  of  another  insured,  which 
is  performed  for  a  time,  renders  the 


promisor  liable.  Criswell  v.  Riley,  5 
Ind.  App.  496,  30  N.  E.  1101,  32  N.  E. 
814;  Kclw  Brick  Co.  v.  Hogsett,  73  Mo. 
App.  432  [citing  Thorne  v.  Deas,  4 
Johns.  84]. 

20  Union,  etc.,  Ins.  Co.  v.  Hilliard,  63 
O.  S.  478,  59  N.  E.  230. 

21Kauffman  v.  Cooper,  46  Neb.  644, 
65  N.  W.  796.  (A  consideration  for 
a  promise  by  contractor  to  pay  for  all 
labor  and  material.) 

22  Graham  v.  Macon,  Dublin  &  Savan- 
nah R.  R.  Co.,  120  Ga.  757,  49  S.  E.  75. 

23  Wiley  v.  Broaddus  &  Ives  Lumber 
Co.,  156  N.  Car.  210,  72  S.  E.  305. 

24  Barnett  v.  Block,  94  Minn.  138,  102 
N.  W.  390. 

2SSchade  v.  Muller,  75  Or.  225,  146 
Pac.  144;  Holden  v.  Gilfeather,  78  Vt. 
405,  63  Atl.  144. 

26  See  §§  566  et  seq. 

27  Stack  v.  Roth  Bros.  Co.,  162  Wis. 
281,  156  N.  W.   148. 

21  Peck-Williamson  Heating  &  Venti- 
lating Co.  v.  Miller  (Ky.),  118  S.  W. 
376. 

See  also  New  Idea  Spreader  Co.  v. 
Rogers,  122  Ya.  54,  94  S.  E.  351. 
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land  and  to  endeavor  to  sell  it  is  consideration  for  a  promise  to 
give  him  an  exclusive  agency.29  A  promise  by  A  to  give  to  B  a 
preferred  right  to  buy  certain  stock  in  case  A  sells  it,  is  considera- 
tion for  a  promise  by  B  to  A  to  pay  dividends  thereon,  and  to  buy 
at  a  certain  price  at  A's  election.30  The  act  of  a  corporation  in 
agreeing  to  accept  a  lease  and  to  increase  its  stock,  is  consideration 
for  a  promise  to  give  such  lease  and  to  buy  a  certain  amount  of 
such  increased  stock.31.  Mutual  promises  apportioning  liability  be- 
tween persons  who  are  jointly  and  severally  liable  on  a  contract 
are  binding  between  themselves,  though  the  creditor  is  not  bound 
thereby.32  A  promise  to  deliver  a  piano  is  consideration  for  a 
promise  to  pay  a  certain  sum  when  vendee  takes  possession  of  the 
piano,  and  to  furnish  a  certain  amount  of  advertising  within  a 
certain  time.33  Where  a  promise  is  accepted  as  consideration,  the 
party  so  accepting  can  not  thereafter  insist  on  performance  as  a 
condition  to  his  own  liability.34  Thus  a  promise  to  deliver  coal  is 
a  consideration  for  a  draft  given  in  advance  therefor.31  So  if  co- 
sureties, who  have  paid  a  note  in  equal  shares,  agree  to  divide  col- 
lections made  by  either  from  the  principal  debtor,  a  surety  who  has 
not  collected  anything  from  the  principal  may  compel  the  other 
surety  to  share  with  him  whatever  he  has  collected  from  the 
principal.36  A  contract  by  which  A  agrees  to  convey  property  to 
B,  in  consideration  of  B's  promise  to  support  A,  has  sufficient  con- 
sideration.37 A  promise  to  organize  a  corporation,  on  the  one  hand, 
and  to  subscribe  for  its  bonds,  on  the  other,  will  each  support  the 
other.31 


ZSSixta  v.  Ontonagon  Valley  Land 
Co.,  148  Wis.  186,  134  N.  W.  341. 

aoVickrey  v.  Maier,  164  Cal.  384,  129 
Pac.  273;  Vickrey  v.  Maier,  164  Cal. 
774,  129  Pac.  276. 

31  Person  &  Riegel  Co.  v.  Lipps,  219 
Pa.  St.  99,  67  Atl,  1081. 

32  Bayne  v.  Greiner's  Estate,  118 
Minn.  350,  136  N.  W.  1041. 

33  Mail  &  Times  Publishing  Co.  v. 
Marks,   125  la.   622,  101  N.  W.  458. 

34  Indiana.  Ohio  Farmers'  Ins.  Co.  v. 
Stowmnn,  16  Ind.  App.  205,  44  N.  E. 
558,  940. 

New  York.  Tradesmen's  National 
Bank  v.  Curtis,  167  N.  Y.  194,  52  L. 
R,  A.  430,  60  N.  E.  429. 


Texas.     Arnold   v.   Chamberlain,    14 
Tex.  Civ.  App.  634,  39  S.  W.  201. 
Utah.    Abba  v.  Smyth,  21  Utah  109, 

59  Pac.  756. 

Wyoming.  Cramer  v.  Redman,  10 
Wyom.  328,  68  Pac.  1003. 

31  Tradesmen's  National  Bank  v. 
Curtis,  167  N.  Y.  194,  52  L.  R.  A.  430, 

60  N.  E.  429. 

33  Cramer  v.  Redman,  10  Wyom.  328, 
68  Pac.  1003. 

37  Campbell  v.  McLaughlin,  —  Mo. 
— ,  205  S.  W.  18. 

3IJermyn  v.  Searing,  225  N.  Y.  525, 
122  N.  E.  706. 

For  the  effect  of  fraud,  mistake, 
misrepresentation,    duress    and    undue 
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A  different  question  is  presented  where  the  promise  is  one  which, 
because  of  the  incapacity  of  the  promisor,  or  for  some  other  reason, 
does  not  impose  any  legal  liability.  Such  a  promise  is  insufficient 
as  a  consideration,  since  the  adversary  party  is  not  relying  upon 
the  mere  uttering  of  the  words  of  the  promise,  but  upon  the  legal 
liability  which  attaches  to  the  promise.  A  question  which  is  still 
different  is  presented  where  the  promise  which  is  relied  upon  as  a 
consideration,  is  one  which  is  not  absolutely  void,  but  which,  be- 
cause of  the  incapacity  of  the  promisor,  or  because  of  other  facts 
surrounding  the  transaction,  may  be  avoided  by  the  promisor  at 
his  election.  In  such  cases  the  right  of  avoiding  such  promise  is 
ordinarily  given  to  the  promisor  alone,  either  because  of  his  in- 
capacity or  because  of  fraud,  duress,  and  the  like,  which  have  been 
practiced  upon  him.  In  this  case,  the  law  is  in  the  dilemma  of 
being  obliged  to  treat  a  voidable  promise  as  a  consideration,  or  of 
being  obliged  to  allow  the  incapacity  of  one  party,  or  the  fraud  or 
duress  practiced  upon  him,  to  be  ground  for  permitting  the  adver- 
sary party  to  escape  all  liability.  Under  these  circumstances  the 
courts  hold  that  such  voidable  promise  is  a  sufficient  consideration. 

§  567.  Unenforceable  promise  as  consideration.  In  many  cases 
the  alleged  consideration  for  a  new  promise  consists  in  the  dis- 
charge of  a  contract  or  of  an -alleged  contract  which  for  some  rea-. 
son  was  either  not  enforceable  originally  or  which  was  enforceable 
originally,  but  by  reason  of  facts  which  arise  after  its  formation, 
has  ceased  to  be  enforceable  or  has  been  discharged.  Whether  the 
discharge  of  rights  and  liabilities  is  a  sufficient  consideration  for 
a  new  contract  is  a  question  which  can  not  be  answered  in  general 
terms,  since  its  answer  depends  in  part  upon  the  reasons  which 
render  the  original  contract  unenforceable,  or  which  have  caused 
its  discharge,  and  in  part  upon  the  question  whether  the  new  con- 
tract is  intended  as  a  contract  of  compromise  or  not.  On  the  one 
hand,  the  parties  to  the  original  transaction  may  each  assert  rights 
thereunder  in  good  fa?th,  and  may  attempt  to  make  a  new  contract 
by  way  of  a  compromise  of  a  disputed  claim.  In  such  a  case,  the 
validity  of  the  new  contract  is  to  be  determined  by  the  considera- 
tions which  apply  to  compromises  of  disputed  claims.1  On  the  other 
hand,  the  parties  may  not  intend  to  compromise  a  disputed  claim, 

influence,    see   ch.   VI.   to    ch.   XVITT.,       see  ch.  XXXVlll.  to  ch.  LXIL,  inclu- 
inclusive.  sive. 

For  the  effect  of  personal  incapacity,  1  See  §§  612  et  seq. 
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but  may  enter  into  a  new  contract  which  has  for  its  sole  considera- 
tion the  discharge  of  the  liability  which  arises  out  of  the  original 
contract  or  transaction.  If  the  original  transaction  never  amounted 
to  a  contract,  because  the  offer  was  not  accepted  properly,  a  sub- 
sequent promise  based  on  such  liability  is  not  supported  by  a  con- 
sideration,2 although  it  is,  of  course,  perfectly  possible  that  the 
fact  of  the  new  transaction  may  supply  the  want  of -proper  ac- 
ceptance, and  that  there  may  thus  be  a  new  contract  supported  by 
a  new  and  distinct  consideration.  If  the  original  transaction  did 
not  amount  to  a  contract,  because  of  a  lack  of  consideration,  no 
liability  arises,  and,  accordingly,  the  discharge  of  such  alleged 
liability  is  not  a  consideration  for  a  new  promise  based  thereon.3 
If  the  original  contract  is  unenforceable  because  of  fraud,  mistake, 
misrepresentation,  and  the  like,  the  discharge  of  such  contract  does 
not  amount  to  a  consideration  if  the  fraud,  mistake  or  misrepre- 
sentation prevented  the  existence  of  a  contract  in  the  first  in- 
stance.4 If,  on  the  other  hand,  the  fraud  or  misrepresentation  is 
of  such  character  as  to  render  the  original  contract  voidable  at 
the  election  of  the  party  who  is  subjected  to  such  fraud,  or  who  is 
misled  by  such  misrepresentation,  the  right  to  Avoid  the  contract 
is  personal  to  such  party,  and  it  is  a  right  which  he  may  exercise 
or  wraive  at  his  election.  Accordingly,  if  he  sees  fit  to  affirm  such 
transaction  by  entering  into  a  new  contract  which  is  based  upon 
the  original  transaction  as  a  consideration,  a  sufficient  consideration 
for  the  new  promise  exists.0  If  the  original  contract  is  void  or 
illegal  because  of  its  subject-matter,  no  liability  arises  thereunder, 
and  a  new  promise  which  is  based  upon  the  discharge  of  such 
alleged  liability  lacks  consideration.8  If  the  contract  is  one  which 
must  be  in  writing  or  which  must  be  proved  by  writing  and  it  is 
not  in  the  form  required  by  law  or  can  not  be  proved  by  the  evi- 
dence required  by  statute,  the  sufficiency  of  the  discharge  of 
liability  arising  under  such  a  contract  as  a  consideration  is  usually 
held  to  depend  upon  whether  the  contract  itself  is  absolutely  void, 
so  that  no  rights  can  arise  thereunder,  or  whether  it  is  regarded 

2  See  ch.  V.  the    insurance    company   had   not    ap- 

A  promise  "by  the  insured  to  pay  the  proved  the  policy.   Neikrrk  v.  Williams 

commission   of   an   insurance   agent   in  (W.  Va.),  L.  R.  A.  1918F,  665,  84  S.  E. 

consideration    of    the    discharge    of    a  .947. 

contract  of  insurance  by  mutual  con-  3  See  §§  537  et  seq. 

sent   is   gratuitous    in   legal   effect    if  *See  ch.  VII,  VIII,  IX  and  X. 

the  insured  could  terminate  such  con-  •  See  §§  354  et  seq.  and  §  378. 

tract  at  his  election  on  the  ground  that  •  See  §  1040. 
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as  valid  but  merely  unenforceable  because  of  the  lack  of  sufficient 
evidence.7  In  the  former  case,  since  no  rights  exist  under  such 
contract,  the  discharge  of  such  alleged  rights  can  not  amount  to  a 
consideration.8  In  the  latter  case,  the  discharge  of  rights  which 
have  arisen  under  such  a  contract  is  a  consideration,  and  the  new 
contract  is  enforceable  if  its  subject-matter  is  such  that  it  does  not 
require  written  evidence,  or  if  the  new  contract  complies  with 
statutory  requirements  as  to  evidence.9  If  the  original  contract  is 
unenforceable  because  of  the  lack  of  capacity  of  one  of  the  parties 
thereto,  the  discharge  of  rights,  arising  under  such  contract,  is  a 
sufficient  consideration  if  such  lack  of  capacity  renders  the  con- 
tract merely  voidable  at  the  election  of  the  party  who  lacks  capac- 
ity.10 If,  on  the  other  hand,  the  original  contract  is  absolutely  void, 
because  of  lack  of  capacity,  no  contractual  rights  can  arise  there- 
under, and,  accordingly,  the  discharge  of  such  alleged  contractual 
rights  can  not  be  a  consideration  for  a  new  promise.11  If  the  orig- 
inal contract  was  valid  and  enforceable  when  it  was  made,  and  if 
it  has  been  discharged  by  reason  of  subsequent  facts  which  term- 
inate further  liability  upon  the  contract,  or  which  give  a  defense 
to  one  of  the  parties  to  the  contract  if  he  wishes  to  avail  himself 
of  it,  the  liability  which  has  arisen  under  such  contract  may  be  a 
consideration  for  a  new  promise  based  thereon ; 12  and  if  the  party 
who  may  interpose  such  facts  as  a  defense  at  his  election  sees  fit 
to  waive  such  defense  and  to  make  a  new  promise  based  upon  such 
original  liability,  such  original  liability  is  a  consideration  for  such 
new  promise.13  .If,  on  the  other  hand,  the. facts  which  operate  as 
a  discharge  of  such  contract  are  of  such  a  nature  as  to  leave  no 
liability  of  any  sort,  the  original  transaction  can  not  be  a  con- 
sideration for  a  subsequent  promise  based  thereon.14  Many  of  these 
forms  of  liability  are  called  "moral  obligations,7 '  and  are  dis- 
cussed in  connection  with  that  topic.11 

If  the  unenforceable  contract  has  been  performed  so  as  to  create 
a  quasi-contractual  liability,18  the  discharge  of  such  quasi-contract- 
ual liability  is  a  sufficient  consideration  without  regard  to  the  effect 
of  the  original  contract  itself.17 

7  See  $*  1398  et  seq.  H  See  §  632  and  ch.  LXXII.  and  XCI. 

•  See  §1402.  14  See  §634. 

•  See  §  1402.  «See  §§  632  et  seq. 

10  See  ch.  XLVI.  et  seq.  «  See  ch.  XLIV. 

11  See  ch.  LII.  «  See  §§  1413  et  seq. 

12  See  §  632  and  ch.  LXXII.  and  XCI. 
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Performance  of  a  promise  which  is  void  but  not  illegal,  and 
which  is  intended  by  the  parties  as  a  consideration  for  a  promise 
by  the  adversary  party,  eliminates  the  original  want  of  considera- 
tion. Performance  by  a  married  woman  of  her  promise  to  convey 
realty,  void  on  account  of  her  coverture,18  constitutes  a  valuable 
consideration  if  such  conveyance  is  in  such  form  as  to  be  valid. 

§  568.  Lack  of  mutuality — Gratuitous  promises.  The  first  class 
of  contracts  which  are  said  to  be  wanting  in  mutuality,  is,  as  we 
have  seen,1  the  contract  in  which,  by  the  very  terms  of  the  agree- 
ment, no  legal  right  is  to  be  conferred  upon  the  promisor  and  no 
legal  right  is  to  be  given  up  by  the  promisee.  Such  contracts  lack 
consideration,  and  can  not  be  enforced.2  Thus  a  promise  to  extend 
the  time  for  the  payment  of  a  mortgage ; 3  a  promise  by  the  payee 
of  a  note  given  for  pre-existing  debt  to  renew  the  note  when  due,4 
or  to  extend  the  time  of  payment  of  a  debt;1  or  a  promise  to  re- 
duce the  rate  of  interest,1  or  to  buy  land  in  the  name  of  the  prom- 
isor for  the  benefit  of  the  promisee,7  are  none  of  them  enforceable 
if  no  promise  in  return,  fcr  other  consideration,  exists. 


It  Hoffman  v.  Colgan  (Ky.),  74  S.  W. 
724.  (Her  husband  did  not  join  in  the 
contract,  but  did  join  in  the  deed.) 
Richards  v.  Doyle,  36  O.  S.  37. 

1  See  §  569. 

J  California.  Peek  v.  Peek,  77  Cal. 
106,  11  Am.  St.  Rep.  244,  1  L  R.  A. 
185,  19  Pac.  227. 

Georgia.  Swindell  v.  First  National 
Bank,  121  Ga.  714,  49  S.  E.  673. 

Illinois.  Jackson  v.  Bloom,  66  111. 
App.  473. 

Kentucky.  Steinwender-Stoffregen 
Coffee  Co.  v.  F.  T.  Guenther  Grocery 
Co.  (Ky.),  80  S.  W.  1170,  20  Ky.  Law 
Rep.  270. 

Louisiana.  Kaplan  v.  Whitworth, 
116  La.  337,40  So.  723. 

Massachusetts.  Rose  v.  Bank,  165 
Mass.  273,  43  N.  E.  93;  Houghton  v. 
Granite  Co.,  171  Mass.  354,  50  N.  E. 
646. 

Missouri.  Hicks  v.  Hamilton,  144 
Mo.  495,  66  Am.  St.  Rep.  431,  46  S.  W. 
432. 

North  Carolina.  Rankin  v.  Mitchem, 
141  N.  Car.  277,  53  S.  E.  854. 


North  Dakota.  Weber  v.  Bader  (N. 
D.),  172  N.  W.  72. 

Ohio.  Metropolitan  Life  Insurance 
Co.  v.  Felix,  73  O.  S.  46,  75  N.  E.  941. 

Pennsylvania.  Lincoln  v.  Wright, 
23  Pa.  St.  76,  62  Am.  Dec.  316. 

I  Olmstead  v.  Latimer,  158  N.  Y.  313, 
43  L.  R.  A.  685,  53  N.  E.  5. 

4  Arend  v.  Smith,  151  N.  Y.  502,  45 
N.  E.  872. 

•  Indiana.  Davis  v.  Stout,  126  Ind. 
12,  25  N.  E.  862. 

Maine.  Howe  v.  Klein,  89  Me.  376, 
36  Atl.  620. 

Maryland.  Coleman  v.  Applegarth, 
68  Md.  21,  6  Am.  St.  Rep.  417,  11  Atl. 
284. 

Missouri.  Bank  v.  Gay,  114  Mo.  203, 
21  S.  W.  479;  Walz  v.  Parker,  134  Mo. 
458,  35  S.  W.  1149. 

New  York.  Arend  v.  Smith,  151  N. 
Y.  502,  45  N.  E.  872. 

•  Harris  v.  Creveling,  80  Mich.  249, 
45  N.  W.  85. 

TWefber  v.  Bader  (N.  D.),  172  N. 
W.  72. 
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§  569.  Promise  imposing  no  liability  as  consideration.  Where 
the  parties  assume  to  make  a  contract  in  which  a  promise  is  the 
consideration  for  a  promise,  and  the  alleged  contract  is  so  worded 
that  one  of  the  promises  does  not  impose  any  legal  duty  upon  the 
party  making  it,  such  promise  is  not  a  consideration  for  the  other 
promise.1  Physical  acceptance  by  the  promisee,  of  a  written  prom- 
ise which  imposes  no  liability  upon  him  in  terms,  does  not  make 
such  contract  binding  upon  the  promisee;  and,  therefore,  it  is  not 
binding  upon  the  promisor.2  This  is  what  is  often  meant  by  saying 
that  promises  must  be  mutual.  Illustrations  of  this  principle  are: 
an  agreement  that  a  manufacturer  will  sell  all  his  goods  in  a  given 
locality  through  A,  who  is  to  get  a  specified  commission,  A  not 
agreeing  to  do  anything  with  reference  to  such  sales;'  a  promise 
by  A  to  furnish  goods  to  B  and  to  give  to  B  an  exclusive  territory 
within  which  A  would  not  furnish  such  goods  to  be  resold  by  any- 
one else,  if  A  may  end  such  contract  at  will  and  if  B  has  not  agreed 
to  buy  any  certain  amount  of  goods;4  an  employer's  continuing  a 
previous  employment  without  being  bound  to  continue  it  for  any 
period  of  time ;  ■  a  promise  to  employ  A  where  A  is  not  bound  to 


1  United  States.  Richardson  v.  Hard- 
wick,  106  U.  S.  252,  27  L.  ed.  145. 

California.  Stanton  v.  Singleton,  126 
Cal.  657,  59  Pac.  146. 

Illinois.  Weaver  v.  Weaver,  109  111. 
225;  Vogel  v.  Pekoe,  157  111.  339,  30 
L.  R.  A.  491,  42  N.  E.  386;  Krause  v. 
Kraus,  162  111.  328,  44  N.  E.  736;  Allen 
v.  Rouse,  78  111.  App.  69. 

Indiana.  Louisville,  etc.,  R.  R.  Co. 
v.  Flanagan,  113  Ind.  488,  3  Am.  St. 
Rep.  674,  14  N.  E.  370. 

Kansas.  Heiland  v.  Ertel,  4  Kan. 
App.  516,  44  Pac.  1005. 

Kentucky.  Citizens'  Nat.  Life  Ins. 
Co.  v.  Murphy,  154  Ky.  88,  156  S.  W. 
1069. 

Louisiana.  Kaplan  v.  Whitworth, 
116  La.  337,  40  So.  723;  Union  Sawmill 
Co.  v.  Arkansas  Southeastern  Ry.  Co.. 
123  La.  Ann.  555,  49  So.  173. 

Michigan.  McDonald  v.  Bewick,  51 
Mich.  79,  16  N.  W.  240;  Davie  v.  Min- 
ing Co.,  93  Mich.  491,  24  L.  R.  A.  357, 
53  N.  W.  625,  491 ;  Jackson  v.  Sessions, 
109  Mich.  216,  67  N.  W.  315. 


Minnesota.  Stensgaard  v.  Smith,  43 
Minn.  11,  19  Am.  St.  Rep.  205,  44  N. 
W.  669. 

New  York.  Levin  v.  Dietz,  194  K. 
Y.  376,  87  N.  E.  454. 

Oregon.  Rose  v.  Oliver,  32  Or.  447, 
52  Pac.  176. 

Wisconsin.  Dodge  v.  Hopkins,  14 
Wis.  630;  Lowber  v.  Connit,  36  Wis. 
176. 

1  Levin  v.  Dietz,  194  N.  Y.  376,  20  L. 
R.  A.  (N.S.)  251,  87  N.  E.  454. 

3  Benjamin  v.  Bruce,  87  Md.  240,  39 
Atl.  810;  Hirschhorn  v.  Drug  Co.,  26 
Utah  110,  72  Pac.  386. 

4  Rogers  v.  White  Sewing  Machine 
Co.,  —  Okla.  — ,  157  Pac  1044. 

I  No  consideration  for  a  release  of 
damages  by  the  employee.  Potter  v. 
Ry.,  122  Mich.  179,  81  N.  W.  80,  82  N. 
W.  245;  Purdy  v.  Ry.  Co.,  125  N.  Y. 
209,  21  Am.  St.  Rep.  736,  26  N.  E.  2515; 
Gulf,  etc.,  Ry.  v.  Win  ton,  7  Tex.  Civ. 
App.  57,  26  S.  W.  770.  But  in  Texas 
Midland  Railroad  v.  Sullivan,  20  Tex. 
Civ.  App.  50,  48  S.  W.  598,  a  similar 
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continue  in  the  employment  for  any  given  period;8  a  promise  to 
do  work  assigned  to  the  promisor  where  the  adversary  party  is  not 
bound  by  the  promise  to  assign  any  work  or  to  pay  any  Compensa- 
tion if  no  work  is  assigned ; 7  a  promise  to  reconvey  realty  for  a 
certain  price  without  any  corresponding  obligation  to  purchase  it ;  • 
a  promise  by  an  assignee  for  the  benefit  of  creditors  to  sell  realty, 
to  be  good  for  a  certain  time  subject  to  the  approval  of  the  court, 
where  the  court  does  not  approve  it  till  the  time  fixed  has  elapsed 
and  the  vendee  has  repudiated  it;9  a  promise  to  buy  without  a 
corresponding  promise  to  sell ; 10  a  covenant  to  convey  at  a  certain 
price  which  does  not  impose  upon  the  adversary  party  the  duty  of 
paying  such  price  ; 11  a  promise  to  convey  certain  realty  on  payment 
of  a  certain  sum  of  money,  if  other  realty  has  been  sold,  there 
being  no  promise,  express  or  implied,  to  accept  such  conveyance 
and  to  pay  such  money ; 12  a  promise  to  pay  for  .water  furnished 
where  the  adversary  party  is  not  bound  to  furnish  any ; 13  a  prom- 
ise to  sell  without  any  corresponding  promise  to  buy ; 14  a  contract 
for  the  sale  of  cotton  which  contains  a  provision  that  the  ven<Jor 
will  repurchase  it  from  the  vendee  at  the  market  price  on  the  day 
fixed  for  delivery ; 1S  a  promise  to  guarantee  the  future  debt  of  a 


contract  was  held  binding  on  the  the- 
ory that  the  employee  could  if  he 
chose  fix  a  reasonable  time  for  such 
employment  to  continue,  within  which 
time  he  could  not  be  discharged. 

8  Louisville,  etc.,  Ry.  v.  Offutt,  99 
Ky.  427,  59  Am.  St.  Rep.  467,  3G  S.  W. 
181.  Accordingly  he  may  be  discharged 
at  any  time.  "There  was  no  contract 
that  he  would  serve  and  that  the  ap- 
pellant would  employ  him  for  any 
stated  time— the  agreement  of  both 
being  necessary  to  fix  the  time  of  serv- 
ice— and  consequently  no  violation  of 
a  contract  by  the  discharge  of  the  ap- 
pellee before  the  expiration  of  any 
particular  time."  St.  Louis,  etc.,  Ry. 
v.  Matthews,  64  Ark.  398,  39  L.  R.  A. 
467,  42  S.  W.  902  [citing,  Harper  v. 
Hassard,  113  Mass.  1S7;  Bolles  v. 
Sachs,  37  Minn.  315,  33  N.  W.  862; 
Coffin  v.  Landis,  46  Pa."  St.  426;  East 
Line,  etc.,  Ry.  v.  Scott,  72  Tex.  70,  10 
S.  W.  99],  In  similar  contracts  the 
courts  by  construction  of  the  contract 


have  found  obligations  assumed  by  the 
employee,  and  hence  have  enforced  the 
promise. 

7Vogel  v.  Pekoe,  157  111.  339,  30  L. 
R.  A.  491,  42  N.  E.  386;  Voge.1  v.  Con- 
rad, 157  111.  368,  42  N.  E.  389. 

•  Nagengast  v.  Alz,  93  Md.  522,  49 
Atl.  333;  Rose  v.  Bank,  165  Mass.  273, 
43  N.  E.  93. 

•  Krause  v.  Kraus,  162  111.  328,  44 
N.  E.  736. 

10  Eustice  v.  Meytrott,  100  Ark.  510, 
140  S.  W.  590;  Bagnell  Timber  Co.  v. 
Spann,  102  Ark.  621,  145  S.  W.  546. 

It  Newberry  v.  Webb,  68  W.  Va.  209, 
69  S.  E.  792. 

UCooley  v.  Moss,  123  Ga.  707,  51 
S.  E.  625. 

13  Jordan  v.  Water  Co.  (Ind.  App.), 
61  N.  E.  12. 

14Mallett  v.  Watkins,  132  Ga.  700, 
64  S.  E.  999. 

18  Rankin  v.  Mitchem,  141  N.  Car. 
277,  53  S.  E.  854. 
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third  person,  where  credit  has  not,  on  revocation  of  such  guaranty, 
been  extended  to  such  third  person ; w  a  promise  to  advance  money 
if  the  adversary  party  finds  it  necessary  to  borrow  it  hereafter,  no 
obligation  to  borrow  being  imposed ; n  a  promise  by  A  to  teach 
only  such  pupils  as  B  may  assign  to  him,  B  not  agreeing  to  assign 
any;11  and  a  promise  to  drill  a  well  for  a  certain  sum,  if  not  ac- 
cepted by  the  adversary  party  so  as  fairly  to  import  a  promise  on 
his  part  to  have  such  well  drilled  and  to  pay  such  sum.19  A  written 
statement  by  A,  the  owner  of  certain  realty,  the  sale  of  which  A 
and  B  had  been  discussing,  to  the  effect  that  A  would  execute  his 
deed  to  B,  would  mail  it  to  A's  broker,  X,  and  that  B  must  meet  X 
at  a  certain  time  and  place  with  the  purchase  price  and  accept 
such  deed,  is  not  a  contract  if  B  does  not,  by  accepting  it,  bind 
himself  to  pay  such  money  and  to  accept  such  deed.20  A  promise 
to  insure,  which  by  its  terms  is  to  be  inoperative  under  certain  cir- 
cumstances, is  not  a  consideration  if  the  circumstances  thus  speci- 
fied in  the  contract  were  in  existence  when  such  contract  was 
made.21  A  promise  whereby  A  agrees  to  convey  land  to  B,  but  B 
does  not  assume  any  obligation  on  his  part,22  or  a  promise  by  which 
A  agrees  to  furnish  goods  to  B,  to  be  sold  by  B,  but  B  does  not 
undertake  to  do  anything  with  reference  to  such  goods,23  is  in  each 
case  unenforceable- for  lack  of  consideration. 

Since,  one  consideration  may  support  two  or  more  promises,  a 
covenant  which  imposes  obligations  upon  one  party  only  may  be 
enforceable  if  it  is  part  of  an  entire  contract  which  is  supported 
by  sufficient  consideration.24  If  some  other  consideration  is  fur- 
nished by  the  employe,  a  contract  for  permanent  employment  may 
be  valid,  though  such  employe  does  not  agree  to  remain  in  such 
employment  for  any  specified  time.  Thus  if  the  employe  releases 
a  claim  for  damages,28  or  agrees  to  and  does  abandon  other  employ- 


is  Consolidated  Portrait  &  Trame 
Co.  v.  Barnett,  158  Ala.  655,  51  So.  936. 

"Swindell  v.  First  Nat'l  Bank,  121 
Ga.  714,  49  S.  E.  673;  Murphy  v.  Han- 
na,  37  K  D.  156,  L.  R.  A.  1918B,  135, 
164  N.  W.  32. 

«Goff  v.  Saxon,  174  Ky.  330,  192 
S.  W.  24. 

WKernan  v.  Carter  (Ky.),  104  S.  W. 
308. 

» Levin  v.  Dietz,  194  N.  Y.  376,  20 
L.  R.  A.  (N.S.)  251,  87  N.  E.  454. 

21  Metropolitan  Life  Insurance  Co.  y. 
Felix,  73  0.  S.  46,  75  N.  E.  941. 


22  Kaplan  v.  Whitworth,  116  La.  337, 
40  So.  723. 

23  Stein wender-Stoffregen  Coffee  Co. 
V.  F.  T.  Guenther  Grocery  Co.  (Ky.), 
80  S.  W.  1170,  26  Ky.  Law  Rep.  270. 

24  See  §  ©25. 

21  Yellow  Poplar  Lumber  Co.  v. 
Rule,  106  Ky.  455,  50  S.  W.  685;  Louis- 
ville &  N.  R.  Co.  v.  Cox,  145  Ky.  667, 
141  S.  W.  389;  Sax  v.  Ry.,  125  Mich. 
252,  84  Am.  St.  Rep.  572,  84  N.  W.  314; 
Smith  v.  Ry.,  60  Minn.  330,  62  N.  W. 
392. 
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ment  to  enter  upon  the  one  in  question,21  a  consideration  for  the 
employer's  promise  exists.  A  promise  by  A  to  sell  B's  produce- 
exclusively,  is  supported  by  B's  guaranty  of  A's  debt  to  X.27 

§  570.  Consideration  payable  only  out  of  proceeds  of  transac- 
tion. Whether  a  consideration  exists  in  cases  in  which  the  prom- 
isor agrees  to  transfer  property  and  the  like  to  the  promisee,  and 
the  promisee,  without  incurring  any  personal  obligation,  agrees  to 
pay  for  such  property  out  of  its  proceeds  or  accretions,  is  a  ques- 
tion upon  which  there  is  little  direct  authority.  If  the  promisee 
does  not  agree  to  do  anything  in  order  to  produce  such  proceeds, 
it  is  held  that  such  a  contract  lacks  consideration.1  A  promise  by 
A  to  sell  certain  realty  to  B,  B  to  pay  out  of  the  rents  and  profits 
of  such  realty,  is  without  consideration.2  A  promise  by  A  to  buy 
certain  land  from  X,  to  give  a  mortgage  for  the  purchase  price,  to 
take  possession  thereof,  and  to  convey  such  property  to  B  when 
the  money  advanced  by  A  is  repaid  out  of  the  rents  and  profits,  is 
without  consideration.3  On  the  other  hand,  a  contract  whereby  A 
agrees  to  sell  property  to  B,  and  B  agrees  to  resell  it  and  to  pay  A 
from  the  proceeds  thereof,  is  supported  by  sufficient  consideration.4 

In  other  cases  which  might  seem  to  present  these  facts,  there  is 
either  an  additional  consideration  present,  or  else  the  courts  so  con- 
strue the  contract  as  to  impose  some  duty  upon  the  promisee.8  A 
promise  to  sell  stock  in  a  corporation,  to  be  paid  for  out  of  the 
dividends,  possesses  sufficient  consideration  if  the  buyer  agrees  to 
pay  interest  at  the  end  of  each  year  at  the  rate  of  six  per  cent.* 
A  similar  contract  which  provided  that  the  interest  should  not  ex- 
ceed the  dividends  and  that  interest  should  cease  when  the  divi- 
dends ceased,  was  held  to  be  supported  by  a  valuable  consideration 
on  the  theory  that  although  the  buyer  had  not  agreed,  in  express 
terms,  to  pay  for  the  stock,  and  although  the  only  provision  for 
payment  was  out  of  the  dividends,  the  contract,  in  legal  effect,  re- 

ItCarnig  v.  Carr,  167  Mass.  544,  57  4  The    facts    do    not   appear    in    the 

Am.  St.  Rep.  488,  35  L.  R.  A.  512,  46  opinion.    Richards  v.  Johnson,  143  6a. 

N.  E.  117.'  213,  84  S.  E.  643. 

CTZiehm  v.  Frank  Steil  Brewing  Co.,  *See     §583;     Brosseau     v.    Jacobs' 

131  Md.  582,  102  Atl.  1005.  Pharmacy   Co.,   147  <5a.   185,  93   S.  E. 

IBeall  v.  Clark,  71  Ga.  818;  Hall  v.  293;   Stewart  v.  Herron,  77  0.  S.  130, 

Edwards,  140  Ga.  765,  79  S.  E.  852.  82  N.  E.  956. 

2Beall  v.  Clark,  71  Ga.  818.  I  Brosseau  v.  Jacobs'  Pharmacy  Co., 

3  Hall   v.  Edwards,  140  Ga.   765,  79  147  Ga.  185,  93  S.  E.  293. 
S.  E.  852. 
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quired  the  buyer  to  pay  the  contract  price  within  a  reasonable 
time,  if  the  dividends  did  not  form  a  fund  sufficient  for  such  pay- 
ment.7 

A  so-called  mining,  oil  or  gas  lease  may  really  be  a  lease,  passing 
an  estate  in  the  realty.  In  such  case  it  does  not  need  a  considera- 
tion. If  it  is  a  contract  and  needs  a  consideration,  questions  have 
arisen  under  such  contracts  where  the  consideration  is  a  certain 
proportion  of  the  product  of  the  mine  or  well,  and  the  lease  does 
not,  by  its  express  terms,  impose  upon  the  lessee  any  duty  to  pro- 
duce such  product.  The  difficulty  is  usually  evaded  by  construing 
the  contract,  in  the  absence  of  a  covenant  which  expressly  relieves 
the  lessee  from  all  liability,  as  requiring  the  lessee  to  use  due  dili- 
gence in  developing  the  property  so  as  to  product  an  adequate 
return  for  the  lessor.0  Where  the  court  construes  the  contract  as 
imposing  no  duty  upon  the  lessee,  and  where  it  finds  that  no  other 
consideration  exists,  there  is  a  strong  tendency  to  hold  that  such 
contracts  are  without  consideration.9 

§571.  Options.  An  option  is  said  to  be  "a  unilateral  agree- 
ment binding  upon  the  party  who  executes  it  from  the  date  of  its 
execution,  and  it  becomes  a  contract  inter  partes  when  exercised 
according  to  its  terms";1  an  "exclusive  privilege  to  buy";2  a 
"continuing  offer,  binding  for  the  time  specified,  on  the  one  who 
makes  it,  but  not  the  one  to  whom  it  is  made,  unless  he  accepts";3 
or  "an  obligation  by  which  one  binds  himself  to  sell  and  leaves  it 
discretionary  with  the  other  party  to  buy."4 


I  Stewart  v.  Herron,  77  0.  S.  130, 
82  N.  E.  956. 

8  United  States.  Hugging  v.  Daley, 
99  Fed.  606,  48  L.  R.  A.  320. 

Arkansas.  Mansfield  Gas  Co.  v. 
Parkhill,  114  Ark.  419,  169  S.  W.  957. 

Illinois.  Daughetee  v.  Ohio  Oil  Co., 
263  111.  518,  105  N.  E.  308;  Stoddard  v. 
Illinois  Improvement  &  Ballast  Co., 
275  111.  199,  113  N.  E.  913. 

Indiana.  Gadbury  v.  Ohio  &  Indi- 
ana Consolidated  Natural  &  Illumi- 
nating Gas  Co.,  162  Ind.  9,  62  L.  R.  A. 
895,  67  N.  E.  259. 

Kentucky.  Killebrew  v.  Murray, 
151  Ky.  349,  151  S.  W.  662. 

Ohio.  Venedocia  Oil  &  Gas  Co.  v. 
Robinson,  71  0.  S.  302,  73  N.  E.  222. 

Pennsylvania.     Aye  v.  Philadelphia 


Co.,  193  Pa.  St.  451,  74  Am.  St.  Rep. 
696,  44  Atl.  555. 

West  Virginia.  Grass  v.  Big  Creek 
Development  Co.,  75  W.  Va.  719,  L.  R. 
A.  1915E,  1057,  84  S.  E.  750. 

•  Brown  v.  Wilson,  —  Okla.  — ,  L. 
R.  A.  1917B,  1184,  160  Pac.  94. 

1  Boyer  v.  Nesfeitt,  227  Pa.  St.  398, 
76  Atl.  103. 

2  Benedict  v.  Pincus,  191  N".  Y.  377, 
84  K  E.  284. 

3  Benedict  v.  Pincus,  191  N.  Y.  377, 
84  N.  E.  284. 

4  Black  v.  Maddox,  104  Ga.  157,  30 
S.  E.  723  [quoted  in  Trogden  v.  Wil- 
liams, 144  N.  Car.  192,  10  L.  R.  A. 
(N.S.)  867,  56  S.  E.  863,  and  in  Win- 
ders v.  Kenan,  161  N.  Car.  628,  77  S. 
E.  687]. 
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A  so-called  contract  by  which  A  agrees  to  sell  to  B  at  B's 
option  in  case  A  is  willing  to  sell  when  B  exereises  such  option,  is 
without  legal  effect.1 

If  A  offers  to  sell  certain  property  to  B,  and  promises  to  give 
B  a  certain  time  in  which  to  accept,  the  transaction  up  to  this 
point  is  clearly  an  offer  without  acceptance.1  The  fact  that  such 
transaction  purports  to  be  a  contract,  does  not  make  it  such  if,  by 
its  terms,  it  does  not  take  effect  until  it  is  accepted  or  approved 
by  the  adversary  party.7  Sending  goods  "on  approval"  is  merely 
an  offer  and  not  a  contract.1  Accordingly,  if  there  is  no  further 
consideration  than  appears  from  such  statement  of  the  case,  A's 
promise  to  leave  the  offer  open  for  a  certain  time  is  unenforceable, 
and  he  may  revoke  his  offer  at  any  time,1  and  the  death  of  the 
offeree 10  revokes  the  offer.  So  if  there  was  once  a  consideration 
for  the  option,  it  is  no  consideration  for  an  extension  thereof.11 
For  these  reasons  it  is  often  said  that  an  option  has  no  considera- 
tion ; 12  but  this  means  only  that  it  usually  has  no  consideration,  not 
that  it  can  not  have  one.  If  B  confers  some  legal  right  upon  A,  or 
forbears  some  legal  right  of  his  own,13  as  waiving  a  pre-existing 
right  of  action ; 14  or  where  A  receives  money  for  the  option ; 18  or 


SSaraceno  v.  Carrano,  92  Conn.  563, 
103  Atl.  631. 

•  See  §§  150  et  seq. 

7Steinhauer  v.  Henson,  54  Colo.  426, 
131  Pac.  255. 

t  Steinhauer  v.  Henson,  54  Colo.  426, 
131  Pac.  255. 

9  Alabama.  Cahaba  Coal  Co.  v. 
Veitch,  186  Ala.  460,  65  So.  75. 

Colorado.  Smith  v.  Bateman,  25 
Colo.  241,  53  Pac.  457  [affirming,  8 
Colo.  App.  336,  46  Pac.  213]. 

Illinois.  Corbett  v.  Cronkhite,  239 
111.  9,  87  N.  E.  874. 

Kentucky.  Litz  v.  Goosling,  93  Ky. 
185,  21  L.  R.  A.  127,  19  S.  W.  527. 

Michigan.  Axe  v.  Tolbert,  179  Mich. 
656,  146  N.  W.  418. 

Mississippi.  Comstock  v.  North,  88 
Miss.  754,  41  So.  374. 

Missouri.  Warren  v.  Castello,  109 
Mo.  338,  32  Am.  St.  Rep.  669,  19  S.  W. 
29;  Davis  v.  Petty,  147  Mo.  374,  48  S. 
W.  944. 

Nebraska.  Darr  v.  Mumert,  57  Neb. 
378,  77  N.  W.  767. 


Pennsylvania.  Bosshardt,  etc.,  Co. 
v.  Oil  Co.,  171  Pa.  St.  109,  32  Atl.  1120. 

Tennessee.  Bradford  v.  Foster,  87 
Tenn.  4,  9  S.  W.  195. 

Utah.  Walker  v.  Bamberger,.  17 
Utah  239,  54  Pac.  108. 

Washington.  Barton  v.  Spinning,  8 
Wash.  458,  36  Pac.  439. 

West  Virginia.  Weaver  v.  Burr,  31 
W.  Va.,  736,  3  L.  R.  A.  94,  8  S.  E.  743. 

10  Newton  v.  Newton,   11   R.  I.  390, 

23  Am.  Rep.  476. 

11  Coleman  v.  Applegarth,  68  Md.  21, 
6  Am.  St.  Rep.  417,  11  Atl.  284;  Ide  v. 
Leiser,  10  Mont.  5,  24  Am.  St.  Rep.  17, 

24  Pac.    695;    Cockrill    v.    Whitworth 
(Tenn.  Ch.  App.),  52  S.  W.  584. 

UBosshart,  etc.,  Co.  v.  Oil  Co.,  171 
Pa.  St.  109,  32  Atl.  1120. 

UConley  Camera  Co.  v.  Multiscope 
&  Film  Co.,  216  Fed.  892. 

HRobson  v.  Logging  Co.,  43  Fed. 
364. 

HCalanchini  v.  Bran 8 tetter,  84  Cal. 
249,  24  Pac  149;  Simms  v.  Lide,  94 
Ga.  553,  21  S.  E.  220;  Woodland  Oil  Co. 
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if  A's  promise  is  a  part  of  transaction  in  which  value  passes  on 
each  side,  as  where  an  option  to  sell  is  part  of  a  lease  for  value ; 1S 
or  if  as  part  of  a  contract  binding  one  party  to  sell  a  certain 
amount  of  goods,  and  binding  the  other  party  to  buy  and  to  pay 
for  such  goods,  one  party  is  given  an  option  to  buy  or  to  sell  o.ther 
goods,  as  the  case  may  be ; n  or  if  as  part  of  a  binding  contract 
one  party  is  given  an  option  to  renew  such  contract  for  a  certain 
time ; 1S  or  if  B,  in  consideration  of  such  option,  agrees  to  spend 
money  in  advertising,19  the  option  has  a  consideration  and  is  en- 
forceable, even  by  specific  performance.20  If  a  contract  between  a 
manufacturing  company  and  a  distributing  company  is  not  enforce- 
able while  it  is  executory,  because  it  does  not  impose  obligations 
upon  each  party,  it  can  not  be  avoided  after  performance  by 
each ; 21  and,  accordingly,  the  distributing  company  can  not  recover 
payment  which,  by  the  terms  of  the  contract,  were  to  be  applied 
only  to  the  purchase  price  of  goods  which  it  might  order  there- 
After.22 

If  the  option  is  accepted  before  it  is  revoked,  a  contract  bind- 
ing on  both  parties  is  created  thereby,  as  it  is  in  the  nature  of  a 
continuing  offer.28    If  an  option  for  value  is  accepted  before  it  is 


v.  Crawford,  55  0.  S.  161,  34  L.  R.  A. 
62,  44  N.  E.  1093. 

ISMarske  v.  Willard,  169  III.  276,  48 
N.  E.  290  [affirming,  68  111.  App.  831. 

17  A  contract  to  take  from  one  thou- 
sand to  one  thousand,  five  hundred 
tons  of  coal.  Smokeless  Fuel  Go.  v. 
Seaton,  105  Va.  170,  52  S.  E.  829. 

WOlympia  Bottling  Works  v.  Olym- 
pia  Brewing  Co.,  5fl  Or.  87,  107  Pac 
969. 

USixta  v.  Ontonagon  Valley  Land 
Co.,  148  Wis.   186,  134  N.  W.  341. 

20  Johnston  v.  Trippe,  33  Fed.  530; 
Moses  v.  McClain,  82  Ala.  370,  2  So. 
741 ;  Ross  y.  Parks,  93  Ala.  153,  30  Am. 
St.  Rep.  47,  11  L.  R.  A.  148,  8  So.  368. 

Contra,  A's  promise  to  give  an  op- 
tion to  B  to  Bell  certain  stock  to  A  if 
B  would  buy  it  from  X  was  said  to  be 
without  consideration  if  B  did  not 
agree  to  sell  to  A  or  to  buy  from  X, 
even  if  B  actually  bought  such  stock 
from  X.  Eustice  v.  Meytrott,  100  Ark. 
510,  140  S.  W.  590. 


21  Gile  v.  Interstate  Motor  Car  Co., 
27  N.  D.  108,  L.  R.  A.  1915B,  109,  145 
N.  W.  732. 

22  Gile  v.  Interstate  Motor  Car  Co., 
27  N.  D.  108,  L.  R.  A.  1915B,  109,  145 
N.  W.  732. 

23  United  States.  Willard  v.  Tayloe, 
75  U.  S.  (8  Wall.)  567,  19  L.  ed.  501; 
Johnston  v.  Trippe,  33  Fed.  530. 

Alabama.  Wilks  v.  R.  R.,  79  Ala. 
180;  Moses  v.  McClain,  82  Ala.  370, 
2  So.  741;  Ross  v.  Parks,  93  Ala.  153, 
30  Am.  St.  Rep.  47,  8  So.  368;  Stay  v. 
Tennille,  159  Ala.  514,  49  So.  238 
(obiter,  as  contract  was  indefinite); 
Bethea  v.  McCullough,  195  Ala.  480, 
70  So.  680. 

California.  Smith  v.  Post,  167  Cal. 
69,  138  Pac.  705. 

Illinois.  Carter  v.  Love,  206  HI.  310, 
69  N.  E.  85. 

Massachusetts.  Boston,  etc.,  R.  R. 
v.  Bartlett,  57  Mass.  (3  Cush.)  224; 
Old  Colony  R.  R.  v.  Evans,  72  Mass. 
(6  Gray)  25,  66  Am.  Dec.  394. 
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revoked,  the  adequacy  of  the  consideration  for  the  option  is  imma- 
terial.24 

If  the  offer  has  been  accepted,  the  transaction  is  a  contract  and 
not  an  option,2*  even  although  the  purchase  price  is  not  to  be  paid 
until  the  happening  of  some  other  and  further  event.21 

§  572.  Contract  terminable  at  option  of  one  party.  If  a  con- 
tract between  A  and  B  is  one  in  which  the  consideration  is  a  prom- 
ise on  each  side,  a  provision  in  the  contract  that  A  may  terminate 
liability  at  his  own  uncontrolled  discretion  and  without  his  giving 
up  any  legal  right  in  consideration  of  his  terminating  such  con- 
tract, does  not  impose  any  legal  liability  upon  A ;  and,  accordingly, 
A's  promise  is  not  a  consideration  for  B's  promise,  and  the  trans- 
action is  not  a  contract.1    If  a  "  default  could  be  held  as  satisfac- 


Michigan.  Wardwell  v.  Williams,  62 
Mich.  50,  4  Am.  St.  Rep.  814,  28  N. 
W.  796;  Goldberg  v.  Drake,  145  Mich. 
5,  108  N.  W.  367. 

Minnesota.  Stout  v.  Watson,  45 
Minn.  454,  48  K  W.  195;  Libby  v. 
Parry,  98  Minn.  366,  108  N.  W.  299; 
Mason  v.  Cedar  Lake  Ice  Co.,  123  Minn. 
401,  143  N.  W.  1125. 

Ohio.  George  Wiedemann  Brewing 
Co.  v.  Maxwell,  78  O.  S.  54,  84  N.  E. 
695. 

Pennsylvania.  Yerkes  v.  Richards, 
153  Pa.  St.  646,  34  Am.  St.  Rep.  721, 
26  Atl.  221;  Boyer  v.  Nesfcitt,  227  Pa. 
St.  398,  76  Atl.  103. 

Tennessee.  Bradford  v.  Foster,  87 
Tenn.  4,  9  S.  W.  195. 

Virginia.  Carter  v.  Hook,  116  Va. 
812,  83  S.  £.  386. 

Washington.  Conner  v.  Clapp,  42 
Wash.  642,  85  Pac.  342/ 

West  Virginia.  Barrett  v.  McAllis- 
ter, 33  W.  Va.  738,  11  S.  E.  220;  Car- 
aegie  Natural  Gas  Co.  v.  South  Penn 
Oil  Co.,  56  W.  Va.  402,  49  S.  E.  548. 

24  Smith  v.  Bangham,  156  Cal.  359, 
104  Pac.  689. 

28  Clark  v.  Cagle,  141  Ga.  703,  L.  R. 
A.  1915A,  317,  82  S.  E.  21;  Thompson 
v.  Wilkinson  (Okla.),  148  Pac.  177. 

28  Clark  v.  Cagle,  141  Ga.  703,  L.  R. 


A.  1915A,  317,  82  S.  E.  21;  Thompson 
v.  Wilkinson   (Okla.),  148  Pac.  177. 

1  United    States.     Velie   Motor   Car 
Co.   v.   Kopmeier   Motor   Car   Co.,   194* 
Fed.    324;    Ellis    v.   Dodge   Bros.,   237 
Fed.  860. 

Arkansas.  El  Dorado  Ice  &  Planing 
Mill  Co.  v.  Kinard,  96  Ark.  184,  131 
S.  W.  460;  Skeen  v.  Ellis,  105  Ark.  513, 
152  S.  W.  153. 

Illinois.  Vogel  v.  Pekoe,  157  111.  339, 
30  L.  R.  A.  491,  42  N.  E.  386;  Joliet 
Bottling  Co.  v.  Joliet  Citizens'  Brewing 
Co.,  254  111.  215,  98  N.  E.  263. 

North  Dakota.  Great  Northern  Ry. 
Co.  v.  Sheyenne  Telephone  Co.,  27  N. 
D.  256,  14S  N.  W.  1062. 

Ohio.  Woodland  Oil  Co.  v.  Craw- 
ford, 55  O.  S.  161,  34  L.  R.  A.  62,  44 
N.  E.  1093. 

Virginia.  American  Agricultural 
Chemical  Co.  v.  Kennedy,  103  Va.  171, 
48  S.  E.  868. 

West  Virginia.  Hinton  Foundry  Ma- 
chine &  Plumbing  Co.  v.  Lilly  Lumber 
Co.,  73  W.  Va.  477,  80  S.  E,  773;  Nei- 
kirk  v.  Williams  (W.  Va.)',  L.  R.  A. 
1918F,  665,  94  S.  E.  947. 

Contra,  where  the  managers  of  a 
syndicate  may  terminate  it  at  will, 
apparently  for  the  benefit  of  the  sub- 
scribers. White  v.  McCullagh,  74  W. 
Va.  160,  81  S.  E.  720. 
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tion  of  the  consideration,  the  instrument  would  be  without  con- 
sideration, and  therefore  void;"2  A  promise  which  contains  a 
provision  that  it  is  subject  to  cancellation  by  one  of  the  parties  at 
any  time,  imposes  no  liability  upon  such  party;  and,  accordingly, 
it  does  not  amount  to  a  contract.3  A  promise  of  employment  which 
provides  that  the  employer  may  remove  the  employe  at  will,  does 
not  amount  to  a  contract.4  A  contract  for  the  sale  of  goods  which 
contains  a  clause  to  the  effect  that  the  seller  will  take  such  goods 
from  the  purchaser  at  the  market  price  upon  the  day  fixed  for  de- 
livery, imposes  no  liability;  and  it  is  said  to  be  invalid  for  want 
of  mutuality.8  A  contract  which  provides  that  one  party  may  be 
released  if,  "for  any  unforeseen  reason,"  he  is  unable  to  perform, 
imposes  no  liability  upon  him,  and  is  invalid.8  A  contract  by  which 
A  grants  to  B  the  exclusive  right  to  sell  A's  automobiles  in  certain 
territory,  but  A  reserves  the  right  to  cancel  the  contract  at  any 
time,  is  without  consideration.7  The  same  rule  applies  where  this 
is  the  legal  effect  of  the  contract,  though  not  its  express  stipula- 
tion. Thus  where  A  had  a  right  to  cancel  a  contract  of  employ- 
ment on  sixty  days'  notice  for  "good  cause/ '  the  expression,  for 
1  'good  cause/'  was  held  so  indefinite  that  A  could  end  the  contract 
at  will.  A's  promise  was  therefore  no  consideration.1  The  same 
result  follows  where  A   reserves   the   right   to   cancel   for   "just 


cause. 


"9 


A  promise  by  A  to  furnish  beer  to  B,  "of  satisfactory  quality," 
the  amount  not  being  fixed,  is  not  binding,  since  B  might  refuse 
to  order  any,  might  order  more  than  A  could  furnish,  or  might 
reject  the  beer  on  the  ground  that  it  was  not  satisfactory.10  A 
contract  for  the  sale  of  future  crops  which  may  be  terminated  by 
the  purchaser  if,  "according  to  the  judgment"  of  the  purchaser  or 
of  his  agent,  the  crop  is  of  quality  inferior  to  that  contracted  for 
or  is  in  unfit  condition,  has  been  held  to  be  valid,  since  this  provi- 


J  Woodland  Oil  Co.  v.  Crawford,  55 
O.  S.  161,  34  L.  R.  A.  62,  44  N.  E.  1093. 

9  American  Agricultural  Chemical 
Co.  v.  Kennedy,  103  Va.  171,  48  S.  E. 
868. 

4  Missouri,  K.  A  T.  Ry.  Co.  v.  Smith, 
98  Tex.  47,  81  8.  W.  22. 

8  Rankin  v.  Mitchem,  141  N.  Car. 
277,  53  S.  E.  854. 

•  Rehm-Zeiher  Co.  v.  P.  G.  Walker 
Co.,  156  Ky.  6,  49  L.  R.  A.  (N.S.)  694, 
160  S.  W.  777. 


TVelie  Motor  Car  Co.  t.  Kopmeier 
Motor  Car  Co.,  194  Fed.  324. 

•  Cummer  v.  Butts,  40  Mich.  322,  29 
Am.  Rep.  530. 

•  Oakland  Motor  Car  Co.  v.  Indiana 
Automobile  Co.,  201  Fed.  499,  121  C. 
C.  A.  319. 

lOJoliet  Bottling  Co.  v.  Joliet  Citi- 
zens' Bsewing  Co.,  254  111.  215,  98  N. 
E.  263. 
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sion  requires  the  buyer  to  exercise  his  honest  judgment  and  does 
not  give  to  him  the  power  to  discharge  the  contract  at  his  option.11 

If  a  promise  does  not  by  its  terms  impose  any  liability  upon  the 
promisee,  and  such  promise  is  by  its  terms  to  extend  over  a  period 
of  time,  and  the  consideration  is  by  the  terms  of  the  contract  ap- 
portioned to  the  various  acts  done  thereunder,  the  fact  that  the 
promisee  has  performed  for  a  part  of  the  time  fixed  by  the  promise 
does  not  render  such  contract  enforceable  for  the  future.12  A  eon- 
tract  for  reimbursing  the  adversary  party  in  case  of  default  by 
the  promisor  does  not  give  the  promisor  the  power  to  end  the  con- 
tract at  will.13 

If  the  promisee  has  given  something  of  value  for  the  promise, 
his  reservation  of  the  right  to  terminate  the  contract  at  will  does 
not  render  it  gratuitous.14  Such  a  case  is  to  be  governed  by  the 
principles  which  control  an  option  for  value.18  If  A  agrees  to  end 
a  contract  with  X,  and  to  enter  into  a  similar  contract  with  B,  A's 
termination  of  his  contract  with  X  is  a  valuable  consideration, 
which  prevents  such  contract  from  being  rendered  gratuitous  by 
the  fact  that  A  reserves  the  right  to  discontinue  such  contract  at 
will.16  If  a  valuable  consideration  is  given  for  a  lease,  such  as  an 
oil  lease  or  for  a  gas  lease,  the  fact  that  the  lessee  reserves  the 
right  to  terminate  liability  either  after  a  certain  time  or  on  pay- 
ment of  an  additional  amount,  does  not  render  the  lease  or  contract 
gratuitous  if  the  lessee  prefers  to  retain  possession  of  the  premises 
and  to  refrain  from  exercising  his  right  to  terminate  his  lease.17 

If,  by  the  terms  of  the  contract,  A  reserves  the  right  to  with- 
draw from  the  contract  if  he  elects  to  do  so  within  a  specified  time, 
such  transaction  amounts  to  a  contract  if  the  time  within  which 
A  may  avoid  liability  has  passed  and  neither  party  has  elected  to 


11  Livesley  v.  Johnston,  45  Or.  30,  65 
L.  R.  A.  783,  76  Pac.  946. 

For  the  effect  of  a  covenant  to  per- 
form to  the  satisfaction  of  the  adver- 
sary party  as  a  consideration,  see  also 
$  584  and  ch.  LXXX. 

URehm-Zeiher  Co.  v.  F.  G.  Walker 
Co.,  156  Ky.  6,  49  L.  R.  A.  (N.S.)  694, 
160  S.  W.  777. 

13  Jones  v.  Stainton,  —  Mich.  — ,  166 
N.  W.  966. 

14  Western  Newspaper  Union  v. 
Kitchel,  —  Mich.  — ,  166  N.  W.  1021. 

18  See  §§  122  et  seq. 


II  Western  Newspaper  Union  ▼. 
Kitchel,  —  Mich.  — ,  166  N.  W.  1021. 

"Gadbury  v.  Ohio  &  Indiana  Natu- 
ral &  Illuminating  Gas  Co.,  162  Ind.  9, 
62  L.  R.  A.  895,  67  N.  E.  259;  Pittsburg 
Vitrified  Paving  &  Building  Brick  Co. 
v.  Bailey,  76  Kan.  42,  12  L.  R.  A.  (N.S.) 
745,  90  Pac.  803;  Central  Ohio  Natural 
Gas  &  Fuel  Co.  v.  Eckert,  70  O.  S.  127, 
71  N.  E.  281. 

Contra,  Brown  v.  Wilson,  —  Okla. 
—  L.  R.  A.  1917B,  1184,  160  Pac.  94. 


973 


Consideration 


§574 


avoid  such  transaction.11  In  such  case,  notice  of  A's  election  to 
withdraw  must  actually  be  delivered  to  B  in  order  to  be  operative.11 

§573.  Effect  of  substantial  interval  between  notice  and  ter- 
mination of  contract.  If,  however,  A  must  give  notice  for  a  sub- 
stantial period  of  time  before  ending  his  liability  under  the  con- 
tract, and  such  liability  is  to  last  until  the  end  of  time  for  which 
the  notice  is  given,  A's  promise  is  a  consideration.  Thus  if  A  has 
a  right  to  end  the  contract  at  the  end  of  any  year,1  or  on  ten  days' 
notice,2  or  on  two  weeks'  notice,3  A's  promise  is  a  consideration. 
So  a  contract  by  which  A  is  to  drill  a  well  for  B  at  so  much  per 
foot,  according  to  depth,  A  to  drill  until  water  is  struck  or  B 
orders  drilling  stopped,  is  supported  by  consideration.4 

§  574.  Contract  terminable  on  event  other  than  will  of  party. 

If  the  contract  by  its  terms  reserves  to  one  of  the  parties  the  right 
to  terminate  it  for  some  specified  cause  or  upon  the  happening  of 
some  certain  event  and  not  at  his  arbitrary  discretion,  such  provi- 
sion does  not  prevent  such  promise  from  amounting  to  a  considera- 
tion; and,  accordingly,  such  contract  is  valid.1  A  promise  to  pay 
"on  acceptance"  of  the  goods  does  not  give  to  the  buyer  the  power 
to  reject  arbitrarily.2  A  provision  that  one  party  may  at  his  option 
terminate  the  contract  if  the  other  party  defaults,  does  not  prevent 
consideration  from  existing.1  If  A,  who  is  a  promoter  of  a  cor- 
poration, has  entered  into  a  contract  to  purchase  the  stock  of  B, 


11  Farmers'  Handy  Wagon  Co.  v. 
Newcomb  (Mich.),  159  N.  W.  152. 

It  Farmers'  Handy  Wagon  Co.  v. 
Newcomb  (Mich.),  159  N.  W.  152. 

1  Franklin  Telegraph  Co.  v.  Harri- 
son, 145  U.  S.  459,  36  L.  ed.  776. 

2  Philadelphia  Ball  Club  v.  Lajoie, 
202  Pa.  St.  210,  90  Am.  St.  Rep.  627, 
58  L.  R.  A.  227,  51  Atl.  973. 

Contra,  Weegham  v.  Killefer,  215 
Fed.  168  [affirmed,  Weegham  v.  Kille- 
fer, 215  Fed.  289]. 

tVogel  v.  Pekoe,  157  111.  339,  30  L. 
R.  A.  491,  42  N.  E.  386. 

4  Woodward  v.  Smith,  109  Wis.  607, 
85  N.  W.  424. 

1  United  States.  Mayo  v.  American 
Malting  Co.,  211  Fed.  945. 


Illinois.  Apitz  v.  Supreme  Lodge 
Knights  &  Ladies  of  Honor,  274  111. 
196,  L.  R.  A.  1917A,  183,  113  N.  E.  63. 

Nebraska.  Carter  White  Lead  Co. 
v.  Kinlin,  47  Neb.  409,  66  N.  W.  536. 

Tennessee.  Fourth  Nat.  Bank  v. 
Stahlman,  132  Tenn.  367,  L.  R.  A. 
1916A,  568,  178  S.  W.  942. 

West  Virginia.  Beury  v.  Fay,  73  W. 
Va.  460,  80  S.  E.  777;  Berry  v.  Humph- 
reys, 76  W.  Va.  668,  86  S.  E.  5«8. 

2  Lehman  v.  Salzgeber,  124  Fed.  479. 

3  Mayo  v.  American  Malting  Co.,  211 
Fed.  945,  128  C.  C.  A.  443;  Fourth  Nat. 
Bank  v.  Stahlman,  132  Tenn.  367,  L.  R. 
A.  1916A,  568,  178  S.  W.  942;  Beury  v. 
Fay,  73  W.  Va.  460,  80  S.  E.  777; 
Berry  v.  Humphreys,  76  W.  Va.  668,  86 
S.  E.  568. 
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who  is  a  stockholder,  a  clause  in  such  contract  to  the  effect  that 
B  may  treat  such  contract  as  discharged  and  may  sell  such  stock 
to  others,  if  A  does  not  perform  the  contract  on  his  part,  does  not 
prevent  consideration  from  existing.4  A  provision  that  the  vendor 
is  to  retain  certain  amounts  of  the  money  which  has  been  de- 
posited with  him,  as  liquidated  damages  if  the  vendee  refuses  to 
perform,  does  not  prevent  the  transaction  from  amounting  to  a 
contract  of  sale.8  A  clause  which  provides  that  the  seller  may  have 
the  option  of  canceling  the  contract  or  as  acting  as  bailee  of  the 
goods  sold,  and  as  charging  storage  for  such  goods  in  case  the 
buyer  fails  to  order  the  quantity  of  goods  fixed  by  the  contract 
within  the  time  specified  therein,  does  not  render  such  contract 
invalid.8  If  the  event  upon  which  liability  is  to  terminate  is  one 
which  is  within  the  control  of  the  promisee,  a  provision  ending  the 
promisor's  liability  upon  the  happening  of  such  event  does  not 
prevent  the  existence  of  consideration.7  A  by-law  of  a  mutual  bene- 
fit association,  which  provides  for  the  suspension  of  members  who 
disappear,  does  not  render  the  entire  transaction  invalid,  and  it  is 
itself  a  valid  provision.8  A  contract  where  A  agrees  to  give  B 
permanent  employment,  subject  to  the  right  to  remove  B  for  cause, 
is  a  consideration  for  B's  agreement  to  release  a  claim  for 
damages.9 

If  the  event  upon  which  the  liability  of  the  promisor  is  to  cease, 
is  one  which  is  not  within  the  control  of  the  promisor  or  the  prom- 
isee, a  provision  terminating  the  liability  upon  the  happening  of 
such  event,  does  not  prevent  consideration  from  existing.10  A  pro- 
vision which  relieves  one  of  the  contracting  parties  from  liability 
in  case  of  strikes  or  lockouts,  does  not  render  tEe  entire  transac- 
tion invalid.11  A  contract  to  furnish  electricity  at  a  certain  price, 
reserving  to  the  company  furnishing  it  the  right  to  begin  the  serv- 
ice, so  as  to  incur  no  liability  for  breach  in  case  of  strikes  or 

4  Fourth    Nat.    Bank    v.    Stahlman,  Md.  523,  L.  R.  A.  1917A,  179,  97  AtL 

132  Tenn.  367,  L.  R.  A.  1916A,  568,  178  923. 

8.  W.  942.  •  Rhoades  v.  Ry„  49  W.  Va.  494,  87 

•  Beury  v.  Fay,  73  W.  Va.  460,  80  Am.  St.  Rep.  820,  55  L.  R.  A.  170,  39 
6.  E.  777.  S.  E.  209. 

•  Mayo  v.  American  Malting  Co.,  211  MKIosterman     v.     United     Electric 
Fed.  945,  128  C.  C.  A.  443.  Light   &   Power  Co.,    101    Md.   29,    60 

T  Royal   Arcanum   v.   Vitzthum,    128  Atl.  251. 

Md.  523,  L.  R.  A.   1917A,  179,  97  Atl.  « Klosterman     v.     United     Electric 

923.  .  Light   &   Power  Co.,    101   Md.   29,   60 

•  Royal   Arcanum   v.  Vitzthum,    128  Atl.  251. 
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inability  to  secure  employes  which  might  cause  delay  in  beginning 
the  service,  is  valid.12 

§  575.  Contract  to  be  performed  at  option  of  adversary  party 
— Equivalent  to  offer.  A  class  of  cases  in  which  it  is  difficult  to 
tell  whether  the  promise  imposes  any  liability  upon  the  adversary 
party  or  not,  or  as  is  frequently  said,  whether  mutuality  exists  or 
not,  are  cases  in  which  the  parties  have  agreed  upon  the  price,  the 
quality,  the  time,  and  the  like,  but  in  which  the  quantity  to  be  fur- 
nished is  not  specified  in  accordance  with  the  regular  standards  of 
weights  or  measures.  In  some  of  these  cases,  A  agrees  to  furnish 
whatever  quantity  B  may  wish,  order,  and  the  like ;  or  A  may  agree 
to  furnish  whatever  B  may  use  in  his  business  or  whatever  he  may 
need  or  require.  A  class  of  cases  intermediate  between  these  is 
where  A  agrees  to  furnish  whatever  B  may  "want."  In  all  these 
cases  the  legal  test  as  to  the  existence  of  consideration  is  the  same, 
although  the  courts  may  differ  as  to  the  construction  of  the  phrase- 
ology of  the  different  contracts  and  as  to  the  meaning  of  the  par- 
ties as  evidenced  thereby.  If,  in  accordance  with  the  true  meaning 
of  the  contract,  B  is  free  not  to  take  any  quantity  at  all,  or  Jie  is 
free  to  order  such  quantity  as  he  may  see  fit  to  order,  B's  promise 
does  not  impose  any  legal  liability  upon  him;  and,  accordingly, 
B's  promise  is  no  consideration  for  A's  promise.1  An  agreement 
by  a  railroad  company  to  carry,  at  certain  fixed  rates,  whatever 
goods  of  certain  kinds  the  promisee  should  ship,2  as  a  promise  by. 
a  railroad  to  carry  all  the  milk  and  butter,8  or  corn ; 4  or  a  promise 


12  Klostermaan  v.  United  Electric 
Light  &  Power  Co.,  101  Md.  29,  60 
Atl.  251. 

1  United  States.  Santaella  v.  Otto 
F.  Lange  Co.,  155  Fed.  719,  84  C.  C.  A. 
145. 

Alabama.  Jones  v.  Lanier,  184  Ala. 
266,  73  So.  535. 

Louisiana.  Nelson  v.  Barber,  143  La. 
783,  79  So.  403. 

Maryland.  Parks  v.  Griffith  &  Boyd 
Co.,  123  Md.  233,  91  Atl.  581. 

Missouri.  Hudson  v.  Browning,  264 
Mo.  58,  174  S.  W.  393. 

Wisconsin.  Hoffman  v.  Maffioli,  104 
Wis.  630,  47  L.  R.  A.  427,  80  N.  W. 
1032.  See  also,  Rankin  v.  Mitchem, 
141  N.  Car.  277,  53  S.  E.  854. 

2  Wagner  v.  Meakin,  92  Fed.  76;  Chi- 


cago, etc.,  Ry.  Co.  v.  Jones,  53  111. 
App.  431. 

S  Morrow  v.  Express  Co.,  101  Ga.  810, 
28  S.  E.  998  [citing,  Burton  v.  Ry.  Co., 
9  Exch.  507;  Dorsey  v.  Packwood,  53 
U.  S.  (12  How.)  126,  13  L.  ed.  921; 
Stiles  v.  McClellan,  6  Colo.  89;  McKin- 
ley  v.  Watkins,  13  111.  140;  Bucking- 
ham v.  Ludlum,  40  N.  J.  Eq.  422,  2  Atl. 
265;  Lester  v.  Jewett,  12  Barb.  (N.  Y.) 
502;  Macedon,  etc.,  Road  Co.  v.  Sned- 
iker,  18  Barb.  (N.  Y.)  317;  Utica,  etc., 
Ry.  Co.  v.  Brinckerhof,  21  Wend.  (N. 
Y.)  139,  34  Am.  Dec.  220;  Burnet  v. 
Bisco,  4  Johns.  (N.  Y.)  235;  Keep  v. 
Goodrich,  12  Johns.  (N.  Y.)  397;  Tuck- 
er v.  Woods,  12  Johns.  (N.  Y.)  190; 
Cool  v.  Cunningham,  25  S.  Car.  136]. 

4  Missouri,    etc.,  Ry.   v.    Bagley,    60 
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to  transport  by  ship  "any  and  all  of  this  lumber  as  may  be  desired 
by  the  parties  of  the  second  part";1  or  a  promise  to  saw  all  the 
timber  which  the  other  party  should  furnish  during  a  certain  time,1 
is  not  enforceable.7 

Under  an  agreement  whereby  A  agrees  to  sell  to  B  at  certain 
rates  all  the  goods  of  certain  kinds  that  B  may  order,  and  B  is 
not  bound  to  order  any  goods,  no  consideration  for  A's  promise 
exists.8  A  promise  by  A  to  furnish  to  B  all  the  five-pound  jelly- 
pails  that  B  might  "want";9  a  contract  to  furnish  to  a  grocer  all 
the  bread  that  he  might  require,  the  grocer  to  be  free  to  sell  an- 
other baker's. bread  if  he  saw  fit,  at  not  less  than  a  certain  price; 1D 
a  contract  by  a  distilling  company  to  furnish  a  certain  number  of 
cases  of  whiskey,  put  up  under  a  private  brand  for  four  years,  to 


Kan.  424,  56  Pac.  759  [citing,  Vogel  v. 
Pekoe,  157  111.  339,  30  L.  R.  A.  491,  42 
N.  E.  386;  Campbell  v.  Lambert,  36 
La.  Ann.  35,  51  Am.  Rep.  1;  Wilkin- 
son v.  Heavenrich,  58  Mich.  57 44  5o  Am. 
Rep.  708,  26  N.  W.  139;  Davie  v.  Lum- 
bermen's Min.  Co.,  93  Mich.  491,  24  L. 
R.  A.  357,  53  N.  W.  625;  Stensgaard  v. 
Smith,  43  Minn.  11,  19  Am.  St.  Rep. 
205,  44  N.  W.  669;  Tucker  v.  Woods, 
12  Johns.  (N.  Y.)  190,  7  Am.  Dec.  305; 
Dayton  W.  Valley  &  X.  Tump.  Co.  v. 
Coy,  13  O.  S.  84]. 

•  Dennis  v.  Sly  field,  117  Fed.  474, 
54  C.  C.  A.  520. 

I  Harrison  v.  Wilson  Lumber  Co.,  119 
Ga.  6,  45  S.  E.  730. 

7  Contra,  where  A's  schooner  was 
aground  and  A  agreed  to  hire  two 
barges,  and  to  pay  five  dollars  an  hour 
for  B's  tug  if  he  needed  it,  and  B 
agreed  to  keep  steam  up  all  night 
ready  for  service  if  necessary,  the  con- 
tract was  held  binding.  Nott  v.  John- 
son, 7  O.  S.  270.  But  it  seems  that  A 
had  in  reliance  on  B's  promise  and  as 
part  of  the  arrangement  promised  to 
be  responsible  for  damages  to  the 
barges,  and  B  did  not  notify  A  of  his 
revocation  of  his  offer,  but  left  him  on 
a  lee  shore  in  a  storm  without  notice, 
by  which  ship  and  barges  were  lost. 

•  United  States.     American  Cotton- 


Oil  Co.  v.  Kirk,  68  Fed.  791,  15  C.  C. 
A.  540;  Crane  v.  Crane,  105  Fed.  869, 
45  C.  C.  A.  96;  Cold  Blast  Transporta- 
tion Co.  v.  Nut  Co.,  114  Fed.  77,  57  L. 
R.  A.  696,  52  C.  C.  A.  25;  Santaella  v. 
Otto  F.  Lange  Co.,  155  Fed.  719,  84 
C.  C.  A.  145;  T.  B.  Walker  Mfg.  Co.  v. 
Swift,  200  Fed.  529. 

Georgia.  Huggins  v.  Southeastern 
Lime  &  Cement  Co.,  121  Ga.  311,  48 
S.  E.  933. 

Illinois.  Higbie  v.  Rust,  211  III. 
333,  71  N.  E.  1010;  American  Refriger- 
ator Transit  Co.  v.  Chilton,  94  111. 
App.  6. 

Iowa.  Drake  v.  Vorae,  52  la.  417, 
3  N.  W.  465. 

Kentucky.  Rehm-Zeiher  Co.  v.  F.  G. 
Walker  Co.,  156  Ky.  6,  49  L.  R.  A. 
(N.S.)  694,  160  S.  W.  777. 

Louisiana.  Nelson  v.  Barber,  143  La. 
783,  70  So.  403;  Campbell  v.  Lambert, 
36  La.  Ann. '35,  51  Am.  Rep.  1. 

Minnesota.  Bailey  v.  Austrian,  19 
Minn.  535. 

Wisconsin.  Hoffman  v.  Maffioli,  104 
Wis.  630,  47  L.  R.  A.  427,  80  N.  W. 
1032;  Teipel  v.  Meyer,  106  Wis.  41, 
81  N.  W.  982. 

•  Higbie  v.  Rust,  211  I1L  333,  71  N. 
E.  1010. 

10  Nelson  v.  Barber,  143  La.  783,  70 
So.  403. 
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a  company  engaged  in  buying  whiskey  from  distillers  and  selling 
it  to  the  general  trade,  the  vendee  to  be  released  for  such  part  of 
said  whiskey  as  it  finds  that  it  can  not  use,  the  brand  not  being 
an  established  brand  and  it  being  impossible  to  fix  the  quantity  of 
whiskey  necessary  to  supply  the  demand ; 11  a  promise  to  furnish 
"all  of  the  boot  and  shoe  packs  which  the  defendant  should  require 
of  them  in  his  business"; ,2  or  a  promise  to  deliver  stone  "in  such 
quantities  as  may  be  desired,"  13  none  of  them  impose  liability  upon 
the  promisee,  .and  do  not  amount  to  contracts,  at  least,  until  the 
offeree  has  accepted  such  offer  by  ordering  certain  goods  there- 
under. The  fact  that  A's  promise  to  sell  such  goods  as  B  might 
order  is  conditioned  upon  A's  having  such  goods  in  stock  when 
B's  order  is  received,  does  not  render  A's  promise  enforceable.14 
An  agreement  whereby  B  agrees  to  buy  goods  of  a  certain  quality 
from  A  at  a  certain  price,  but  A  is  free  to  sell  such  goods  to  B 
or  not,  does  not  amount  to  a  contract,11  such  as  a  promise  whereby 
A  agrees  to  order  extra  parts  to  machines  from  B,  but  B  is  not  to 
be  liable  for  failure  to  furnish  extras.18  Such  promises  are  clearly 
only  offers,,  which  may  be  accepted  by  ordering  the  property  or 
services  specified  in  the  offer  at  any  time  before  it  is  withdrawn, 
and  thus  making  a  contract  as  to  such  order,17  but  which  may  be 


11  Rehm-Zeiher  Co.  v.  P.  G.  Walker 
Co.,  156  Ky.  6,  49  L.  R.  A.  (N.S.)  694, 
160  S.  W.  777. 

12  Tarbox  v.  Gotzian,  20  Minn.  139. 
19  Hoffman  v.  Maffioli,  104  Wis.  630, 

47  L.  R.  A.  427,  80  N.  W.  1032. 

14  Las  Pal  mas  Winery  &  Distillery 
v.  Garrett,  167"  Cal.  397,  139  Pac.  1077. 

II  Hudson  v.  Browning,  264  Mo.  58, 
174  S.  W.  393. 

II  Harvester  King  Co.  v.  Mitchell, 
etc.,  Co.,  89  Fed.  173. 

17  United  States.  Storm  v.  United 
States,  94  U.  S.  76,  24  L.  ed.  42; 
Wheeler,  etc.,  Mfg.  Co.  v.  Lyon,  71 
Fed.  374;  Johnson  v.  Staenglen,  85' 
Fed.  603;  Wilson  v.  Steam  Boiler  Co., 
105  Fed.  846. 

California.  Los  Angeles  Traction 
Co.  v.  Wilshire,  135  Cal.  654,  67  Pac. 
1086. 

Georgia.  Huggins  v.  Southeastern 
Lime  &  Cement  Co.,  121  Ga.  311,  48  S. 
E.  933;  Buick  Motor  Co.  v.  Thompson, 
138  Ga.  282,  75  S.  E.  354. 


Iowa.  Muscatine  Water  Co.  v.  Lum- 
ber Co.,  85  la.  112,  39  Am.  St.  Rep.  284, 
52  N.  W.  108. 

Kentucky.  Allen  v.  Gas  Co.  (Ky.), 
73  S.  W.  747. 

Massachusetts.  Train  v.  Gold,  22 
Mass.  (5  Pick.)  380. 

Michigan.  Welch  v.  Whelpley,  62 
Mich.  15,  4  Am.  St.  Rep.  810,  28  N.  W. 
744;  Wardell  v.  Williams,  62  Mich.  50, 
4  Am.  St.  Rep.  814,  28  N.  W.  796; 
Cooper  v.  Wheel  Co.,  94  Mich.  272,  34 
Am.  St.  Rep.  341,  54  N.  W.  39. 

Minnesota.  Potter  v.  Holmes,  72 
Minn.  153,  75  N.  W.  591. 

New  Jersey.  Atlantic  Pebble  Co.  v. 
Lehigh  Valley  R.  Co.  (N.  J.  L.),  98 
Atl.  410. 

New  York.  Willetts  v.  Ins.  Co.,  45 
N.  Y.  45,  6  Am.  Rep.  31 ;  White  v.  Bax- 
ter, 71  N.  Y.  254;  Marie  v.  Garrison, 
83  N.  Y.  14. 

Ohio.  Herrick  v.  Wardwell,  58  O.  S. 
294,  50  N.  E.  903. 

West  Virginia.    Weaver  v.  Burr,  31 
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withdrawn  at  any  time  before  such  acceptance.    It  thus  stands  on 
the  same  footing  as  an  option.1' 

A  contract  which  is  conditioned  upon  the  operation  of  natural 
causes  and  not  upon  the  option  of  one  party,  is  valid.1*  A  provi- 
sion for  extending  time  for  performance  in  the  event  of  certain 
specified  causes  of  delay,20  or  for  continuing  the  contract  in  force 
at  the  election  of  one  party  after  default  by  the  other,21  does  not 
render  the  contract  invalid  as  lacking  mutuality. 

§576.  Equivalent  to  preliminary  negotiation.  In  some  juris- 
dictions, however,  an  agreement  which  is  to  be  performed  at  the 
option  of  one  of  the  parties  thereto,  has  been  regarded  not  as  an 
offer,  but  merely  as  an  expression  of  willingness  to  negotiate.1 
Where  such  theory  obtains,  sending  in  an  order  for  goods  at  the 
specified  rates  is  not  an  acceptance  of  a  prior  offer,  but  is  itself  an 
offer  which  may  be  rejected.2 

§577.  Performance  mandatory— Details  in  discretion  of  one 
party.  If  the  contract  imposes  some  definite  obligation*  upon  each 
party,  it  has  consideration,  even  though  some  discretion  as  to  quan- 
tity, time,  etc.,  may  be  given  to  one  party.1  A  contract  between 
A  and  B,  which  requires  each  party  to  perform  and  merely  leaves 
certain  details  within  the  discretion  of  such  party,  such  as  the  time 
of  such  performance,2  or  the  quantity  to  be  furnished  within  cer- 
tain specified  limits,8  is  supported  by  sufficient  consideration.  A 
contract  whereby  the  vendor  may  determine  the  grade  to  be  de- 
livered,   with   a    corresponding   reduction    in    price    for   inferior 


W.  Va.  736,  3  L.  R.  A.  94,  8  S.  E.  743; 
Barrett  v.  McAllister,  33  W.  Va.  738, 
11  S.  E.  220.  By  such  acceptance  the 
want  of  mutuality  is  eliminated. 

WSee  §571. 

MLivesley  v.  Heise,  45  Or.  148,  76 
Pac.  952. 

See  |574. 

MNeola  Elevator  Co.  v.  Kruckman 
(la.),  171  N.  W.  743. 

21Neola  Elevator  Co.  v.  Kruckman 
(la.),  171  N.  W.  743. 

IMcCaw  Mfg.  Co.  v.  Pelder,  115  Ga. 
408,  41  S.  E.  664.    See  §§  84  et  seq. 

2  Cold  Blast  Transportation  Co.  v. 
Nut  Co.,  114  Fed.  77,  57  L.  R.  A.  696, 


52  C.  C.  A.  25.  (This  case  cites  as 
precedent  cases  which  do  not  involve 
this  proposition.)        - 

IBurnell  v.  Bradbury,  67  Kan.  762, 
74  Pac.  279;  Smokeless  Fuel  Co.  v. 
Seaton,  105  Va.  170,  52  S.  E.  829. 

2Burnell  v.  Bradbury,  67  Kan.  762, 
74  Pac.  279;  Sandeen  v.  Russell  Lum- 
ber Co.,  45  Mont.  273,  122  Pac.  913. 

3  Feuchtwanger  v.  Manitowoc  Malt- 
ing Co.,  187  Fed.  713,  109  C.  C.  A.  461 
[reversing,  Manitowoc  Malting  Co.  v. 
Feuchtwanger,  169  Fed.  983];  Smoke- 
less Fuel  Co.  v.  Seaton,  105  Va.  170, 
52  S.  E.  829. 
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grades;4  a  contract  to  deliver  "from  four  hundred  thousand  to 
five  hundred  thousand  bushels,' '  since  the  purchaser  is  bound  to 
take  at  least  four  hundred. thousand  bushels;8  a  contract  allowing 
the  purchaser  to  fix  the  time  for  delivery  within  specified  limits ; 8 
a  contract  to  supply  certain  advertising  matter,  such  as  the  agency 
might  in  its  judgment  think  best;7  and  a  contract  by  which  A 
agrees  to  furnish  to  B  a  certain  number  of  logs  annually,  and  B 
reserves  the  right  to  buy  logs  from  others  whenever  A  is  unable 
to  furnish  them,8  are  all  valid.  A  building  contract  is  valid  though 
it  allows  the  owner  to  make  deductions  for  work  of  certain  kinds, 
which  the  owner  is  free  to  employ  other  persons  to  do,  and  though 
the  owner  may  make  such  deductions  as  entirely  to  eliminate  the 
work  which  such  contractor  has  agreed  to  do.8  However,  a  con- 
tract for  the  shipment  of  goods  which  gives  to  the  transportation 
company  the  right  to  transport  the  goods  when  it  pleases,  as  lpng 
as  they  are  transported  within  the  year,  has  been  held  to  be 
invalid.10 

•  §  578.  Performance  at  option  of  one  party— Independent  con- 
sideration. If  there  is  an  independent  consideration  for  A's  prom- 
ise to  furnish  goods  or  services  at  a  certain  fixed  price,1  or  if  A's 
promise  is  under  seal,2  he  can  not  revoke  such  promise.  So  a 
promise  by  A  to  drive  all  the  logs  that  B  might  buy  in  a  certain 
river  is  valid  where  B,  though  he  does  not  agree  to  buy  any  logs, 
releases  a  claim  against  A  as  a  part  of  such  contract.3  A's  promise 
to  advertise  B's  goods  is  consideration  for  B's  promise  to  furnish 
as  many  of  such  goods  as  A  might  order.4    If  B  promises  to  order 


•  Wright  v.  Vaughan,  137  Ga.  52,  72 
S.  E.  412. 

8  Feuchtwanger  v.  Manitowoc  Malt- 
ing Co.,  187  Fed.  713,  109  C.  C.  A.  461 
[reversing,  Manitowoc  Malting  Co.  v. 
Feuchtwanger,  169  Fed.  983]. 

ISandeen  v.  Russell  Lumber  Co.,  45 
Mont.  273,  122  Pac  913. 

7  Doolittle  v.  Callender,  88  Neb.  747, 
130  N.  W.  436. 

•  Keopple  v.  National  Wagonstock 
Co.,  104  Ark.  466,  149  S.  W.  75. 

•  C.  H.  Young  Co.  v.  Springer,  113 
Minn.  382,  129  N.  W.  773.  • 

tOTweedie  Trading  Co.  v.  Parlin  & 
Orendorff  Co.,  204  Fed.  50. 

1  California.  Calanchini  v.  Branstet- 
terf  84  Cal.  249,  24  Pac.  149. 


Minnesota.  Staples  v.  O'Neal,  64 
Minn."  27,  65  N.  W.  1083. 

Nebraska.  Carter  White  Lead  Co. 
v.  Kinlin,  47  Neb.  409,  66  N.  W.  536. 

Virginia.  New  Idea  Spreader  Co.  v. 
Rogers,  122  Va.  54,  94  S.  E.  351. 

Washington.  Sultan  Ry.  &  Timber 
Co.  v.  Great  Northern  Ry.  Co.,  58 
Wash.  604,  109  Pac.  320  (hearing  en 
banc  denied,  109  Pac.  1020). 

2  See  §  127  and  ch.  XXXIX. 

3  Mississippi  River  Logging  Co.  v. 
Robson,  69  Fed.  773,  16  C.  C.  A.  400. 

4  New  Idea  Spreader  Co.  v.  Rogers, 
122  Va.  54,  94  S.  E.  351.  Advertising 
land  is  consideration  for  an  option. 
Sixta  v.  Ontonagon  Valley  Land  Co., 
148  Wis.  186,  134  N.  W.  341. 
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at  least  a  minimum  quantity,  A's  promise  to  furnish  such  goods  as 
B  may  order,  is  supported  by  a  sufficient  consideration.1  A  con- 
tract by  which  a  miner  should  pay  for  making  a  spur  track,  which 
was  to  be  the  property  of  the  railway  company,  and  which  the 
railway  company  should  operate  only  as  long  as  the  business  done 
thereon  should,  in  the  judgment  of  the  railway  company,  pay 
therefor,  is,  though  one-sided,  so  far  valid,  that  the  railway  com- 
pany may,  after  building  such  spur  track,  recover  from  the  miner 
the  cost  of  building  it.$  A  contract  by  a  railway  to  haul,  at  a 
certain  rate,  whatever  logs  a  logging  company  might  offer,  if  the 
act  of  the  logging  company  in  altering  its  road  is  a  consideration 
therefor,  is  valid.7  These  are  cases  of  offers  for  value  which  are 
usually  held  to  be  irrevocable.1  In  such  cases  acceptance  of  the 
irrevocable  offer  makes  a  contract,  even  if  the  offeror  has  at- 
tempted to  revoke  his  offer.9 

§579.  Contract  to  deal  with  adversary  party  exclusively— 
Promise  held  without  consideration.  In  contracts  in  which  A 
agrees  to  furnish  to  B  all  the  goods  that  B  may  use  in  his  business 
or  that  he  may  need  or  require,  B,  by  a  fair  construction  of  the 
contract,  agrees  not  to  buy  such  goods  from  any  one  but  A.  It 
would  seem  clear,  therefore,  that  a  consideration  exists;  but 
whether  such  contract  is  so  definite  that  the  damage  to  either  party 
can  be  determined  upon  its  breach,  is  a  question  which  is  different 
from  that  of  consideration  or  lack  of  consideration,  and  which  has 
sometimes  been  invoked  as  another  reason  for  regarding  such  con- 
tracts as  invalid.  It  is,  of  course,  possible  that  B  may  not  use  any 
of  such  goods  in  his  business,  and  may  not  need  any ;  and  for  this 
reason  some  authorities  have  tended  to  hold  that  B's  promise  does 
not  furnish  any  consideration  for  A's  promise,  and  that  A's  prom- 
ise lacks  consideration.1     A's  promise  to  deliver  all  the  ties  that 


S  Meier  Dental  Mfg.  Co.  v.  Smith, 
23?  Fed.  583,  150  C.  C.  A.  445. 

•  St.  Louis  &  S.  F.  R.  Co.  v.  Thirl- 
well,  88  Kan.  275,  128  Pac.  199. 

7  Sultan  Ry.  &  Timber  Co.  v.  Great 
Northern  Ry.  Co.,  58  Wash.  604,  109 
Pac.  320  (hearing  en  banc  denied,  109 
Pac.  1020). 

•  See  §  122. 

iCalanchini  v.  Branstetter,  84  Cal. 
849,  24  Pac.  149.     See  $  126. 


1  United  States,  Jenkins  v.  Anaheim 
Sugar  Co.,  237  Fed.  278. 

Georgia.  McCaw  Mfg.  Co.  v.  Felder, 
115  Ga.  408,  41  S.  E.  664. 

Iowa.  Drake  v.  Vorse,  52  la.  417,  3 
N.  W.  465. 

Minnesota.  Bailey  v.  Austrian,  19 
Minn.  535.    • 

Washington.  Brown  v.  Brew.  99 
Wash.  560,  169  Pac.  992. 
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A  could  "produce  and  ship"  by  a  certain  time,2  or  A's  promise  to 
buy  certain  timber  through  B,  in  case  he  ever  bought  it,3  have  been 
held  to  be  without  consideration.  Contracts  of  this  sort  have  been 
held  invalid  where  the  purchaser  was  not  a  manufacturer  or  other- 
wise had  an  established  business,  the  needs  of  which  could  be  de- 
termined with  some  fair  approximation;  but  was  a  jobber  or  re- 
tailer, buying  only  to  sell  again,  his  needs  being  governed  primar- 
ily by  the  range  of  prices,  and  ceasing  altogether  when  the  price 
at  which  he  can  sell  comes  so  close  to  the  price  at  which  he  can 
buy  as  to  eliminate  his  profit.  Where  B's  business  is  of  such  a 
character  that  past  experience  would  not  be  of  material  assistance 
in  determining  the  amount  of  goods  that  B  would  use,4  as  where 
B  is  a  broker,8  the  uncertainty  as  to  the  amount  is  regarded  as 
indicating  that  B's  promise  is  not  a  consideration  for  A's  promise.6 
The  fact  that  the  parties  have  engaged  in  business  together  for 
some  length  of  time,  so  that  the  experience  of  past  years  may 
indicate  fairly  what  quantity  of  goods  will  probably  be  needed  in 
the  business,  has  been  regarded  as  an  important  factor  in  aiding 
the  court  to  decide  that  B's  promise  is  a  sufficient  consideration.7 
It  has  been  suggested  that  such  a  promise  is  in  legal  effect  a  prom- 
ise to  take  a  reasonable  amount  and  to  pay  therefor,  and  that, 
accordingly,  such  contract  possesses  consideration.1 

This  theory  ignores  the  fact  that  B  has  given  up  his  right  to 
purchase  such  goods  as  he  may  need  from  any  one  but  A.9 

§580.  Contract  to  deal  with  adversary  party  exclusively — 
Contract  held  to  be  upon  consideration.  The  great  weight  of 
authority  is  to  the  effect  that  B's  promise  to  buy  of  A  and  of  no 
one  else,  is  a  consideration  for  A's  promise  to  furnish  whatever 


ZHazelhurst  Lumber  Co.  v.  Mercan- 
tile Lumber  &  Supply  Co.,  166  Fed. 
101. 

3  Brown  v.  Brew,  99  Wash.  560,  169 
Pac.  992. 

4  Crane  v.  Crane,  105  Fed.  869,  45 
C.  C.  A.  96;  Jenkins  v.  Anaheim  Sugar 
Co.,  237  Fed.  278;  Higbie  v.  Rust,  211 
111.  333,  103  Am.  St.  Rep.  204,  71  N.  E. 
1010;  Rehm-Zeiher  Co.  v.  F.  G.  Wal- 
ker Co.,  156  Ky.  6,  49  L.  R.  A.  (N.S.) 
694,  160  S.  W.  777;  Tarbox  v.  Gotzian, 
20  Minn.  139. 


■  Jenkins  v.  Anaheim  Sugar  Co.,  237 
Fed.  278. 

•  Jenkins  v.  Anaheim  Sugar  Co.,  237 
Fed.  278. 

1  Scott  v.  T.  W.  Stevenson  Co.,  130 
Minn.  151,  163  N.  W.  316. 

•  Hickey  v.   O'Brien,   123  Mich.   611, 

81  Am.  St.  Rep.  227,  49  L.  R.  A.  594, 

82  N.  W.  241 ;  E.  G.  Dailey  Co.  v.  Clark 
Can  Co.,  128  Mich.  591,  87  N.  W.  761. 

■  Lima  Locomotive  &  Machine  Co.  v. 
National  Steel  Castings  Co.,  155  Fed. 
77,  83  C.  C.  A.  593,  11  L.  R.  A.  (N.S.) 
713. 
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goods  B  may  need  or  use  in  his  business,  and  that  such  contract  is 
valid,  even  though  B's  business  may  be  such  that  B  will  not  need 
any  of  such  goods  during  the  period  fixed.  In  such  jurisdictions 
such  contract  is  held  to  be  valid  and  to  possess  consideration  and 
mutuality.1  A  contract  to  furnish  all  the  Portland  cement  that  the 
purchaser  might  " require,' *  to  furnish  all  the  ice  that  the  pur- 
chaser might  use  in  his  business  during  a  certain  period,  the  pur- 
chaser agreeing  not  to  buy  from  any  one  else,*  to  furnish  all  of  the 
purchaser's  "requirements,  up  to"  five  hundred  man-hole  frames 
and  covers,4  to  furnish  the  amount  of  paper  which  might  be  needed 
by  an  established  business  during  a  certain  time,1  to  furnish  all 
the  cans  which  a  packing  company  will  use  during  a  certain  time,8 
to  furnish  all  -the  sugar,7  or  bread,1  that  the  adversary  party  might 
use  during  a  certain  period,  or  to  furnish  all  the  coal  that  the 
purchaser  may  use,9  have  all  been  held  to  be  binding. 


1  United  States.  Loudenback  Fertil- 
izer Co.  v.  Phosphate  Co.,  121  Fed.  298, 
61  L.  R.  A.  402,  58  C.  C.  A.  220;  Lima 
Locomotive  &  Machine  Co.  v.  National 
Steel  Castings  Co.,  155  Fed.  77,  11  L. 
R.  A.  (N.S.)  713,  83  C.  C.  A.  593;  T.  B. 
Walker  Mfg.  Co.  v.  Swift,  200  Fed. 
529;  Jenkins  v.  Anaheim  Sugar  Co., 
247  Fed.  958;  L.  R.  A.  1918E,  293. 

Arkansas.  El  Dorado  Ice  &  Planing 
Mill  Co.  v.  Kinard,  96  Ark.  184,  131  S. 
W.  460. 

Colorado.  Robert,  etc.,  Co.  v.  Omaha, 
etc.,  Co.,  16  Colo.  118,  26  Pac.  326. 

Illinois.  National  Furnace  Co.  v. 
Mfg.  Co.,  110  111.  427;  Minnesota,  etc., 
Co.  v.  Coal  Co.,  160  111.  85,  31  L.  R.  A. 
929,  43  N.  E.  774  [reversing,  56  111. 
App.  248]. 

Louisiana.  Nelson  v.  Barber,  143  La. 
783,  79  So.  403  (obiter);  Smith  v. 
Morse,  20  La.  Ann.  220. 

Maryland.  Parks  v.  Griffith  &  Boyd 
Co.,  123  Md.  233,  91  Atl.  581. 

Michigan.  E.  G.  Dailey  Co.  v.  Can- 
ning Co.,  128  Mich.  591,  87  N.  W.  761. 

Mississippi  Vicksburg  Water-works 
Co.  v.  J.  M.  McGuffy  Petroleum  Co.,  86 
Miss.  60,  38  So.  302. 

Missouri.  Laclede  Construction  Co. 
▼.  Tudor  Iron  Works,  169  Mo.  137,  69 
S.  W.  384. 


Hew  York.  Wells  v.  Alexandre,  130 
N.  Y.  642,  15  L.  R.  A.  218,  29  N.  E.  142. 

Utah.  Western  Macaroni  Manufac- 
turing Co.  v.  Fiore,  47  Utah  108,  151 
Pac.  984. 

Wisconsin.  McCall  Co.  v.  Icks,  107 
Wis.  232,  83  N.  W.  300. 

2  Holmes  v.  Detroit,  158  Mich.  137, 
122  N.  W.  506. 

SHickey   v.  O'Brien,   123   Mich.  611, 

81  Am.  St.  Rep.  227,  49  L.  R.  A.  594, 

82  N.  W.  241. 

4  Stuart  v.  Home  Telephone  Co.,  161 
Mich.  123,  125  N.  W.  720. 

■  Excelsior  Wrapper  Co.  v.  Mesain- 
ger,  116  Wis.  549,  93  N.  W.  459. 

8E.  C.  Dailey  Co.  v.  Clark  Can  Co., 
128  Mich.  591,  87  N.  W.  761. 

T  Jenkins  v.  Anaheim  Sugar  Co.,  247 
Fed.  958. 

I  Nelson  v.  Barber,  143  La.  783,  79 
So.  403  (obiter). 

•  Sterling  Coal  Co.  v.  Silver  Springs 
Bleaching  &  Dyeing  Co.,  162  Fed.  848, 
89  C.  C.  A.  520;  Golden  Cycle  Mining 
Co.  v.  Rapson  Coal  Mining  Co.,  188 
Fed.  179,  112  C.  C.  A.  95;  McLean 
County  Coal  Co.  v.  Bloomington,  234 
III.  90,  84  N.  E.  624;  Wells  v.  Alexan- 
dre,- 130  N.  Y.  642,  15  L.  R.  A.  218, 
29  N.  E.  142;  McKeever  v.  Canonsburg 
Iron  Co.,  138  Pa.  St.  184,  16  Atl.  97. 
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If  A's  promise  is  to  furnish  the  material  necessary  for  a  certain 
specified  piece  of  work,  and  B  agrees  to  take  the  material  necessary 
therefor,  such  contract  possesses  consideration,  and  is  sufficiently 
definite,  although  the  exact  amount  to  be  furnished  is  not  known  in 
advance  to  either  party.10  Thus  a  contract  to  furnish  to  a  con- 
tractor all  the  timber  of  certain  dimensions  and  a  certain  quality 
which  he  may  need  for  a  specified  building,11  or  to  furnish  certain 
specified  material  necessary  to  construct  a  specified  portion  of  a 
railway,12  is  enforceable. 

A  promise  by  A  to  sell  to  B  all  that  he  may  produce  or  manu- 
facture during  a  certain  space  of  time,  is  a  sufficient  consideration 
for  B's  promise  to  take  such  product  and  to  pay  therefor,  even 
though  it  may  be  that  A  will  not  be  able  to  manufacture  or  pro- 
duce any  of  such  product  during  such  period  of  time.1'  A  contract 
to  sell  the  entire  output  of  a  mill;14  A's  promise  to  buy  all  the 
cross-ties  of  a  certain  kind  which  were  manufactured  by  B,  until 
A  should  notify  B  to  discontinue  manufacturing  them ; 1l  or  a  con- 
tract to  deliver  to  B  all  the  milk  produced  by  A,  amounting  to 
twenty  gallons  or  more  per  day,  for  a  year,  for  which  B  agrees  to 
pay  a  fixed  price,18  is  valid,  and  it  is  supported  by  sufficient  con- 
sideration and  it  is  sufficiently  definite. 

"Where  A  agreed  to  furnish  B  all  the  goods  B  needed  for  a  cer- 
tain period,  B  to  take  such  amount,  it  is  held  B  can  not  end  the 
contract  by  selling  his  business.17  This  result  is  undoubtedly  right 
as  to  the  validity  of  such  contracts,  though  upon  a  fair  construc- 
tion, it  may  be  doubted  if  the  purchaser  really  meant  to  do  more 
than  to  buy  what  he  might  need  in  his  business  in  case  he  con-, 
tinued  such  business.    It  is,  accordingly,  held  in  some  cases  that  if 


10  Browning  v.  North  Missouri  Cent. 
Ry.  Co.  (Mo.),  188  S.  W.  143. 

HCampfield  v.  Sauer,  164  Fed.  833, 
91  C.  C.  A.  304. 

12  Browning  ▼.  North  Missouri  Cen- 
tral Ry.  (Mo.),  188  S.  W.  143. 

URamey  Lumber  Co.  v.  John 
Schroeder  Lumber  Co.,  237  Fed.  39,  150 
C.  C.  A.  241;  Mclntyre  Lumber  &  Ex- 
port Co.  v.  Jackson  Lumber  Co.,  165 
Ala.  268,  138  Am.  St.  Rep.  66,  54  So. 
767;  Herrick  v.  Wardwell,  58  0.  S.  204; 
Kenan  v.  Yorkville  Cotton  Oil  Co.,  — 
S.  Car.  — ,  96  S.  E.  624. 

M  Mclntyre  Lumber  &  Export  Co.  v. 


Jackson  Lumber  Co.,  165  Ala.  268,  138 
Am.  St.  Rep.  66,  51  So.  767;  Thomas- 
Huycfe-Martin  Co.  v.  Gray,  94  Ark.  9, 
125  S.  W.  659.  See  also,  Kenan  v.  York- 
ville Cotton  Oil  Co.,  —  S.  Car.  — ,  96 
S.  E.  524. 

11  Mclntyre  Lumber  &  Export  Co.  v. 
Jackson  Lumber  Co.,  165  Ala.  268,  51 
So.  767. 

W  Herrick  v.  Wardwell,  58  O.  S.  294, 
50  N.  E.  903. 

ITHickey  v.  O'Brien,  123  Mich.  611, 

81  Am.  St.  Rep.  227,  40  L.  R.  A.  594, 

82  N.  W.  241 ;  Wells  v.  Alexandre,  130 
N.  Y.  642,  15  L.  R.  A.  218,  29  N.  E.  142. 
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B  goes  out  of  business  in  good  faith,11  as  where  B,  in  good  faith, 
forms  a  partnership  with  C,19  such  withdrawal  from  business  ter- 
minates B's  liability  under  such  a  contract. 

If  the  contract  leaves  the  purchaser  free  to  buy  of  some  one 
other  than  the  seller,  such  right  is  not  given  up  and  can  not  be  a 
consideration.20  Whether  the  purchaser  gives  up  such  right  or  not, 
is  a  question  of  construction.21 

Where  by  statute  option  contracts  are  made  illegal  in  order  to 
suppress  gambling,  such  a  contract  is  not  an  option.22 

§581.  Contract  to  supply  "wants"  or  "requirements"  of  ad- 
versary party.  A  promise  by  which  A  agrees  to  supply  to  B  all 
the  goods  which  B  may  "want"  in  a  certain  business  during  a 
certain  period  of  time,  is  susceptible  of  two  meanings :  It  may  be 
used  in  accordance  with  its  original  meaning  and  signify  the  goods 
which  B  may  need  in  his  business ; 1  or  it  may  be  used  in  its  popu- 
lar meaning  and  it  may  signify  such  goods  as  B  may  wish  to  order 
during  such  period  of  time.2  If  the  word  "want"  is  used  in  its 
meaning  of  "wish,"3  as  where  A  agrees  to  furnish  B  with  goods 
' '  as  wanted, " 4  B  is  free  to  order  goods  or  not,  as  he  may  please, 
and  no  consideration  for  A's  promise  exists.  If  the  term  "want" 
is  equivalent  to  "need"  or  "use,"  a  promise  by  A  to  furnish  to  B 
all  the  goods  which  B  may  "want"  for  a  certain  business  during 
a  specified  time,  is  supported  by  sufficient  consideration,9  since  B 
has  agreed  to  order  such  goods  from  A  and  from  no  one  else. 

A  different  result  has  been  reached  in  some  cases,9  but  this  re- 
sult is  not  due  to  the  effect  of  the  word  "want"  in  this  connection, 
but  to  a  divergence  of  authority  on  the  question  of  whether  B's 
promise  to  buy  whatever  he  may  need  in  his  business  from  A  is 
a  sufficient  consideration  if  he  does  not  fix  some  definite  minimum. 
A  promise  by  which  A  agreed  to  sell  B  &  Company  "all  of  said 
iron  which  they  might  want  in  their  business,"  was  held  to  impose 


II  Drake  v.  Vorse,  52  la.  417,  3  N. 
W.  466. 

« Drake  v.  Vorse,  52  la.  417,  3  N. 
W.  465. 

M  Nelson  v.  Barber,  143  La.  783,  79 
So.  403;  Campbell  v.  Lambert,  36  La. 
Ann.  35,  51  Am.  Rep.  1. 

*  See  ch.  LXIII. 

» Smith  v.  Preston,  82  111.  App.  286. 

1  Bailey  v.  Austrian,  19  Minn.  465. 

2Mc€aw  Manufacturing  Co.  v.  Fel- 


der,  llo  Ga.  408,  41  S.  E.  664;  Higbie 
v.  Rust,  211  111.  333,  103  Am.  St.  Rep. 
204,  71  N.  E.  1010. 

*McCaw  Manufacturing  Co.  v.  Pel- 
der,  115  Ga.  408,  41  S.  E.  664;  Higbie 
v.  Rust.  211  111.  333,  103  Am.  St.  Rep. 
204,  71  N.  E.  1010. 

4McCaw  Manufacturing  Co.  ▼.  Fel- 
der,  115  Ga.  408,  41  S.  E.  664. 

8  See  §  580. 

•  Bailey  v.  Austrian,  19  Minn.  465. 
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no  liability  upon  B  &  Company,  since,  under  certain  business  con- 
ditions, they  might  not  need  any  iron ;  and,  accordingly,  it  was  held 
that  said  contract  was  unenforceable.7  On  this  point,  however, 
these  cases  must  be  regarded  as  contrary  to  the  weight  of 
authority.1 

Certain  of  the  words  which  are  used  in  contracts  of  this  sort 
are  ambiguous,  or  have  a  technical  meaning  differing  from  the 
popular  meaning.  The  word  " require* '  is  sometimes  used  in  the 
sense  of  "use"  or  "need,"  and  sometimes  in  the  sense  of  "wish 
to  order."  If  the  word  "require"  is  used  in  the  sense  of  "need" 
or  "use,"  a  promise  to  furnish  such  goods  as  the  adversary  party 
may  require  is  a  promise  supported  by  sufficient  consideration.9 

§  582.  Offer  to  be  accepted  by  act — Performance  as  supplying 
mutuality.  The  terms  of  the  offer  may  be  such  that  the  offer  can 
be  accepted  only  by  doing  some  specified  aet ;  and  it  may  not  even 
require  that  •  notice  of  doing  such  act  be  communicated  to  the 
offeror.1  In  subscriptions,  the  incurring  of  liabilities  may  be  ac- 
ceptance, consideration  and  performance  in  one,  without  a  previous 
promise  to  incur  them.2  An  offer  which  by  its  terms  is  to  be  ac- 
cepted by  doing  an  act,  has  been  said  to  be  unenforceable  because 
it  lacks  mutuality.  The  true  ground  of  objection  in  this  case  is 
that  such  offer  has  not  been  accepted  by  doing  the  act  which  is  at 
the  same  time  the  acceptance,  the  consideration,  and  the  perform- 
ance. If  the  contract  is  accepted  by  doing  the  act,  no  objection 
can  be  made  to  the  contract  upon  the  ground  of  want  of  mutu- 
ality.8 The  same  act  amounts  to  acceptance,  consideration,  and 
performance.  In  terms  of  mutuality  this  is  explained  by  saying 
that  performance  has  eliminated  the  original  want  of  mutuality,4 
and  as  far  as  such  contract  has  been  performed,  the  rights  of  the 


7  Bailey  v.  Austrian,  19  Minn.  465. 

»  See  §  580. 

•  Vicksburg  Water-works  Co.  v.  J.  M. 
McGuffy  Petroleum  Co.,  86  Miss.  60, 
38  So.  302. 

1  Atkinson  v.  Whitney,  67  Miss.  655, 
7  So.  644;  Cox  v.  Stokes,  156  N.  Y.  491, 
51  N.  E.  316  [reversing,  78  Hun  331]. 

See  §§  153  et  seq. 

See,  for  considerations  of  this  sort, 
Offers  Calling  for  a  Consideration 
Other   Than   a    Counter   Promise,   by 


Clarence  D.  Ashley,  23  Harvard  Law 
Review  159. 

2  See  §  157. 

I  L'Amoreux  v.  Gould,  7  N.  Y.  349. 

«  Arizona.  Little  Butte  Consolidated 
Mines  Co.  v.  Girand,  19  Ariz.  4,  123 
Pac.  309. 

Arkansas.  El  Dorado  Ice  &  Planing 
Mill  Co.  v.  Kinard,  96  Ark.  184,  131  S. 
W.  460. 

Iowa.  Des  Moines  Valley  Ry..v. 
Graff,  27  la.  99,  1  Am.  Rep.  256. 
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parties  are  to  be  measured  by  its  terms.1  In  the  sense  in  which 
this  expression  is  used,  it  is  perfectly  true.  The  promise,  lacking 
in  so-called  mutuality,  is  not  supported  by  any  consideration,  is 
not  legally  binding ;  and  in  legal  effect  is  merely  an  offer,  although 
the  parties  may  believe  it  to  be  a  valid  contract.  It  is,  however, 
an  offer  which  is  to  be  accepted  by  the  doing  of  an  act,  which  act 
is  at  the  same  time  acceptance  and  consideration.  The  doing  of 
this  act  is  the  performance  which  eliminates  the  lack  of  the  so- 
called  mutuality.8  A's  promise  to  convey  whenever  B  should  pay  a 
certain  amount,  becomes  binding  when  B  pays  such  amount.7  A 
promise  by  A  to  sell  to  B,  without  imposing  upon  B  any  liability 
to  buy,  becomes  enforceable  if  B  pays  part  and  tenders  the  bal- 
ance,1 or  if  B  accepts  and  tenders  performance.9  A  promise  by  A 
to  pay  to  B,  to  apply  on  C's  debt  a  certain  sum  for  each  thousand 
feet  of  logs  delivered  by  C  to  B,  intended  to  induce  B  to  continue 
to  give  credit  to  C,  is  supported  by  sufficient  consideration  if  B  in 
fact  gave  such  credit.10  So  a  promise  by  A,  the  father  of  X,  to 
permit  B,  the  great-grandfather  of  X,  to  keep  X  while  B  lived,  is 
supported  by  sufficient  consideration  after  B  has  in  fact  taken 
custody  of  X  and  supported  him.11  A's  expenditure  of  time  and 
labor,  with  B's  knowledge,  in  securing  an  "acceptable"  tenant  for 
property  which  A  has  leased  to  B,  is  consideration  for  B's  prior 
promise  to  consent  to  the  assignment  of  A's  lease  if  A  would  secure 


.  Kentucky.  Victoria  Limestone  Co. 
v.  Hinton,  156  Ky.  674,  161  S.  W.  1109. 

Maine.  Hay  v.  Fortier,  116  Me.  456, 
102  Atl.  204. 

Massachusetts.  Goward  v.  Waters, 
98  Mass.  596;  Buffington  v.  McNally, 
192  Mass.  198,  78  N.  E.  309. 

Minnesota.  Staples  v.  O'Neal,  64 
Minn.  27,  65  N.  W.  1082. 

Missouri.  Underwood  Typewriter 
Co.  v.  Century  Realty  Co.,  220  Mo.  522, 
119  S.  W.  400. 

North  Dakota.  Gile  v.  Interstate 
Motor  Car  Co.,  27  N.  D.  108,  L.  R.  A. 
1915B,  109,  145  N.  W.  732;  Murphy  v. 
Hanna,  37  N*.  D.  156,  L.  R.  A.  1918B, 
135,  164  N.  W.  32. 

Oregon.  Krausse  v.  Greenfield,  61  Or. 
502,  123  Pac.  392;  Oregon  Home  Build- 
ers \.  Crowley,  87  Or.  517,  170  Pac  718, 
171  Pac  214. 


Washington.  Gerard  v.  Seattle,  73 
Wash.  519,  132  Pac.  227. 

Wisconsin.  Oconto  Brewing  Co.  ▼. 
Cayouette,  138  Wis.  664,  120  N.  W. 
497. 

I  Gile  v.  Interstate  Motor  Car  Co., 
27  N.  D.  108,  L.  R.  A.  1915-B,  109,  145 
N.  W.  732. 

•  Hall  v.  Olson,  58  Or.  464,  114  Pac 
638;  Oconto  Brewing  Co.  v.  Cayouette, 
138  Wis.  664,  120  N.  W.  497. 

7  Vanity  Fair  Co.  v.  Hayes,  31  R.  I. 
77,  76  Atl.  771. 

•  Watkins  v.  Davison,  61  Wash.  662, 
112  Pac.  743. 

ISayward  v.  Houghton,  119  Cal.  545, 
51  Pac.  853,  52  Pac  44. 

10  Schoening  v.  Maple  Valley  Lumber 
Co.,  61  Wash.  332,  112  Pac.  381. 

II  Wilkinson  v.  Lee,  138  Ga.  360,  75 
S.  E.  477. 
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a  suitable  tenant.12  A  promise  by  A  to  construct  a  beer  depot  and 
to  furnish  beer  therefrom  to  B,  and  to  furnish  beer  to  B  without 
charge,  if  such  depot  was  not  built  is  valid,  after  B,  in  reliance 
thereon,  has  accepted  beer  from  A.13 

A  contract  to  furnish  a  "reasonable  quantity"  of  certain  goods 
after  such  are  in  fact  furnished ; 14  a  promise  by  a  physician,  B, 
who  was  employed  by  another  physician,  A,  as  an  assistant,  not  to 
compete  within  that  city  for  five  years  after  the  employment  should 
cease,  although  the  employment  was  terminable  at  the  will  of 
either  party,  if  B  was  in  fact  employed  and  paid  by  A ; tt  a  promise 
to  pay  a  certain  amount  per  week  for  placing  an  advertisement 
upon  a  curtain  in  a  theater  if  such  advertisement  is  in  fact  so 
placed ; 18  a  promise  to  pay  invalid  assessments  if  a  public  improve- 
ment was  completed,  when  such  improvement  was  in  fact  com- 
pleted, although  the  city  did  not  agree  to.  complete  it ; 17  a  promise 
to  hire  a  hall  at  a  certain  rate,  when  so  accepted  by  the  promisee 
as  to  bind  him  to  lease  such  hall ; n  a  promise  by  A  to  sell  B's  beer 
exclusively,  as  long,  at  least,  as  B  supplies  his  beer,  although  B  is 
not  in  terms  bound  to  furnish  such  beer,19  are  all  illustrations  of 
supplying  mutuality;  that  is,  of  accepting  by  the  doing  of  an  act 
what  was  in  legal  effect  an  offer. 

In  some  of  these  cases  it  may  be  doubted  if  the  act  which  the 
courts  treat  as  a  consideration  was  really  intended  as  such  by  the 
parties.20  A's  promise  to  give  to  B  one-half  of  the  gold  which  B 
might  locate  on  A's  land,  though  without  consideration  at  the  out- 
set, becomes  a  valid  contract  after  B  has  sunk  shafts  and  located 
gold  at  considerable  expense.21  A  promise  to  pay  damages  due  to 
lack  of  fencing,  made  by  a  landlord  who  has  permitted  fences  to 
be  torn  down  wrongfully  and  who  has  refused  to  permit  his 
tenants  to  rebuild  them,  in  reliance  on  which  such  tenants  did  not 

12  Underwood  Typewriter  Co.  v.  Cen-  1«  Burnett  v.  Mam,  62  Or.  598,  125 
tury  Realty  Co.,  220  Mo.  522,  119  S.  W.      Pac.  838. 

400.  n  Gerard  v.  Seattle,  73  Wash.  519, 

13  Oconto  Brewing  Co.  v.  Cayouette,      132  Pac.  227. 

138  Wis.  664,  120  N.  W.  497.     (A  can  UBuffington  v.  McNally,   192  Mass. 

not   recover   for   beer   furnished   if  he  198,  78  N.  E.  309. 

does  not  construct  such  depot.)  HFeigenspan  v.  Nizolek,  71  N.  J.  Eq. 

UKrausse  v.  Greenfield,  61  Or.  502,  382,  65  Atl.  703. 

123  Pac.  392.  20  See  §  522. 

II  Freudenthal  v.  Espey,  45  Colo.  488,  21  Brown  v.  Bowman,  119  Ga.  153,  40 

102  Pac.  280.     (The  employment  here  S.  E.  410. 
lasted  about  eight  months.) 
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rebuild  such  fences,22  and  a  promise  of  a  railway  company  to  carry 
logs  at  a  certain  rate,  after  a  logging  company  has  in  reliance 
thereon  given  up  its  plan  to  haul  logs  across  the  railway  at  grade, 
and  has  changed  its  logging  road  at  great  expense,23  are  both  en- 
forceable. If  A  gives  B  his  note  for  services  which  B  does  not 
agree  to  perform,  performance  constitutes  a  consideration.24  Where 
A  was  to  have  half  the  oil  which  might  be  located  on  B's  land  by 
A's  drilling,  but  A  was  not  bound  to  drill,  his  drilling  in  pursuance 
of  B's  promise  is  a  consideration,  making  a  contract  which  equity 
will  enforce  specifically.2*  A  promise  to  pay  a  certain  sum  of 
money  to  a  railroad  when  its  road  is  completed  to  a  certain  place, 
is  enforceable  when  the  road  is  so  completed.28  A  promise  by  a 
railway  to  construct  a  side  track  by  A's  building,  if  A  would  move 
it  to  a  specified  point  and  repair  and  remodel  it  so  as  to  make  a 
warehouse,  is  accepted  by  A's  moving,  repairing  and  remodeling 
it,  even  though  A  made  no  prior  promise  so  to  do.27  A's  promise 
to  loan  money  to  B  in  case  B  furnished  satisfactory  collateral,  does 
not  impose  any  liability  on  B,  and  it  may  be  vague  as  to  the  col- 
lateral ;  but  after  A  has  accepted  certain  collateral  from  B  as  satis- 
factory, A  is  bound  to  perform.21 

If,  by  the  terms  of  the  contract,  the  consideration  is  apportioned 
to  each  act  as  it  is  performed,  the  fact  that  B  has  performed  a 
number  of  acts  which  he  was  not  otherwise  bound  to  perform,  gives 
him  a  right  of  action  for  the  performance  of  each  of  such  acts 
against  A,  who  has  promised  to  pay  such  consideration,  but  it  does 
not  render  A's  promise  to  make  such  payments  enforceable  as  to 
future  services;  and  if  A  notifies  B  not  to  render  further  services, 
B  can  not  recover  damages  from  A.29 

In  some  cases  the  original  offer  is  so  vague  that  the  courts  re- 
fused to  enforce  the  promise,  even  after  performance.  A  promise 
t6  waive  future  forfeitures  for  default  in  paying  the  purchase  price 
under  a  contract  to  buy  realty,  if  the  vendee  would  remain  on  the 

22  Ensign  v.  Park,   69  Kan.  870,  77  Pac.  794;   Boyd  v.  Brown,  47  W.  Va. 
Pac.  583.  238,  34  S.  E.  907. 

23  Sultan  Railway  &   Timber  Co.   v.  26  Los  Angeles  Traction  Co.  v.  Wil- 
Great  Northern  Railway  Co.,  58  Wash.  shire,  135  Cal.  654,  67  Pac.  1086. 

604,  109  Pac.  320  (hearing  en  banc  de-  27  Thomas   v.   South  Haven  &  E.  R. 

nied,  109  Pac.  1020).  Ry.  Co.,  138  Mich.  50,  100  N.  W.  1009. 

24  Miller  v.  McKenzie,  95  N.  Y.  575,  28  Murphy  v.  Hanna,  37  N.  D.  156,  L. 
47  Am.  Rep.  85.  R.  A.  1918B,  135,  164  K  W.  32. 

2B  Spires  v.  Urbahn,  124  Cal.  110,  56  29  Grayling  Lumber   Co.   v.   Heming- 

way, 187  Ark.  327,  187  S.  W.  327. 
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land,  plant  an  orchard,  and  cultivate  the  land,  was  held  unenforce- 
able, even  if  performed  in  part,  since  it  did  not  impose  upon  the 
vendee  the  duty  of  remaining  on  such  land,  nor  did  it  fix  the  time 
of  payment.30  A  promise  by  A  and  others,  who  raised  grain,  to 
pay  to  B  one-half  of  the  amount  of  any  reduction  in  rates  for 
transporting  grain,  irrespective  of  the  cause  of  such  reduction, 
whether  by  B's  efforts  or  otherwise,  B  agreeing  to  begin  a  move- 
ment to  secure  a  reduction  in  such  rates,  and  to  commence  such 
proceedings  and  employ  such  attorneys  at  his  own  expense  as  he 
should  think  necessary,  was  held  to  be  unenforceable,  even  after 
B  had  secured  a  hearing  before  the  State  Railroad  Commission,  as 
a  result  of  which  such  freight  rates  had  been  reduced,  on  the 
theory  that  B's  promise  was  so  vague  that  it  was  impossible  to 
determine  whether  he  had  performed.31  A  promise  by  A  to  buy  a 
certain  amount  of  stock  from  B,  if  B  bought  a  certain  amount  of 
stock  from  C,  without  any  promise  by  B  to  sell  such  stock  to  A, 
was  held  unenforceable,  although  A  bought  such  stock  from  C.32 
While  a  contract  may  be  so  vague  as  to  be  unenforceable,33  most 
of  the  cases  result  in  denying  compensation  under  the  contract  to 
the  party  who  has  performed  fully  according  to  the  most  liberal 
construction  of  the  contract  in  question. 

§  583.  Contract  construed  as  imposing  mutuality  of  obligation. 

The  dislike  of  the  courts  for  contracts  in  which  the  offer  is  to  be 
accepted  by  the  performance  of  an  act,  and  their  decided  prefer- 
ence for  contracts  in  which  a  promise  is  given  for  a  promise,1  man- 
ifests itself  in  cases  which  involve  the  so-called  doctrine  of  mutu- 
ality. The  courts  prefer  to  construe  a  contract  as,  in  legal  effect, 
calling  for  a  counter-promise  on  the  part  of  the  promisee,  and  to 
treat  his  acceptance  as  equivalent  in  legal  effect  to  making  such 
promise,  even  if  the  words  of  the  offer  seem  to  contemplate  accept- 
ance by  the  performance  of  an  act.2  A  promise  to  sell,  which  fairly 
imports  a  corresponding  obligation  to  buy,  becomes  binding  on 

30  Spokane  Canal  Co.  v.  Coffman,  61  *  England.    Y.  B.  3  lien.  VI,  36  pi.  33. 
Wash.  357,  112  Pac.  383.  United    States.      American    Distrib- 

31  Gaines    v.   Vandecar,    59    Or.    187,  uting  Co.  v.  Hayes  Wheel  Co.,  250  Fed. 
115    Pac.   721    [rehearing   denied,    115  109. 

Pac.  1122].  Illinois.     Butterick  Publishing  Co.  v. 

MEustice  v.  Meytrott,  100  Ark.  510,  Whitcomb,  225  111.  605,  8  L.  R.  A.  (X.S.) 

140  S.  W.  590.  1004,  80  N.  E.  247;  Morris  v.  Taliaferro, 

33  Sec  §§95  et  seq.  75  111.  App.  182;  Raphael  v.  Hart  man, 

1  See  §  189.  87  111.  App.  634. 
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acceptance.3  A  promise  by  A  to  buy  all  molasses  required  by  A  in 
bis  distillery  during  a  certain  time,  through  B  as  agent,  paying  to 
B  a  certain  commission  on  purchases  of  molasses,  whether  made  by 
B  or  by  third  persons,  has  sufficient  consideration,  since  B  is  bound 
to  furnish  his  services  in  effecting  such  purchases.4  A  covenant  by 
a  purchaser  to  take  the  entire  output  of  a  certain  mill,  has  suffi- 
cient consideration,  since  this  implies  a  covenant  by  the  vendor  to 
furnish  such  entire  output.8  An  agreement  by  A  to  sell  B's  product 
exclusively,  impliedly  binds  B  to  furnish  such  product  if  B  is  a 
party  to  such  contract.8 

A  promise  to  do  work7  for  a  certain  price,  if  accepted  by  the 
adversary  party,  implies  by  fair  construction  a  promise  on  his  part 
to  pay  such  specified  price;  and  sufficient  consideration  therefore 
exists.  A  mutual  agreement  by  which  A  promises  to  pay  B  for 
superintending  certain  work,  imports  a  promise  by  B  to  superin- 
tend such  work;  and  a  consideration  for  A's  promise  exists.8  A 
promise  by  A  to  handle  all  the  freight  of  a  railway  company  at  a 
certain  point,  implies  a  covenant  by  the  railway  company  to  fur- 
nish all  its  freight  to  A.8  A's  promise  to  give  to  B  the  exclusive 
right  to  market  B's  designs  in  consideration  of  one-half  of  the 
"profits  and  revenues/'  implies  a  covenant  on  B's  part  to  use  rea- 
sonable efforts  to  sell  such  designs.10    A  promise  to  give  an  exclu- 


Indiana.  Barth  v.  Pittsburg,  C,  C. 
&  St.  L.  Ry.  Co.,  175  Ind.  554,  93  N. 
E.  535  [modifying,  90  N.  E.  488]. 

New  Jersey.  Flitcroft  v.  Allenhurst 
Club  (N.  J.),  61  Atl.  82. 

New  York.  Wood  v.  Lucy,  Lady 
Duff-Gordon,  222  N.  Y.  88,  118  N.  E. 
214  [reargument  denied,  Wood  v.  Lucy, 
Lady  Duff-Gordon,  222  N.  Y.  643,  118 
N.  E.  1082]. 

Ohio.  Stewart  ▼.  Herron,  77  0.  S. 
130,  82  N.  E.  956. 

Oregon.  Deitz  v.  Stephenson,  51  Or. 
596,  95  Pac.  803. 

Washington.  Parks  v.  Elmore,  69 
Wash.  584,  110  Pac.  381. 

3  Erie  City  Iron  Works  v.  Thomas, 
139  Fed.  995;-  Terry  v.  International 
Cotton  Co.,  136  Ga.  187,  70  S.  E.  1100. 

4Healy  v.  So.  States  Alcohol  Mfg. 
Co.,  125  La.  Ann.  1038,  52  So.  150. 

I  Thomas-Huycke-Martin  Co.  v.  Gray, 
94  Ark.  9,  125  S.  W.  659. 


tZiehm  v.  Frank  Steil  Brewing  Co., 
131  Md.  582,  102  Atl.  1005. 

7  England.    Y.  B.  3  Hen.  VI,  36  pi.  33. 

United  Statea.  American  Distrib- 
uting Co.  v.  Hayes  Wheel  Co.,  250  Fed. 
109. 

Illinois.  Butterick  Publishing  Co.  ▼. 
Whitcomb,  225  III.  605,  8L.R.A.  (N.S.) 
1004,  80  N.  E.  247. 

New  Jersey.  Flitcroft  v.  Allenhurst 
Club  (N.  J.),  61  Atl.  82. 

Oregon.     Deitz  r.  Stephenson,  &l  Or«- 
596,  95  Pac.  803. 

Wisconsin.  Eastern  Ry.  Co.  v. 
Tuteur,  127  Wis.  382,  105  N.  W.  1067* 

•  Grossman  v.  Schenker,  206  N.  Y. 
466,  100  ff.  E.  39. 

»  Eastern  Ry.  v.  Tuteur,  127  Wis.  382, 
105  N.  W.  1067. 

10  Wood  v.  Lucy,  Lady  Duff-Gordon, 
222  N;  Y.  88, 118  N.  E.  214  [reargument 
denied,  Wood  v.  Lucy,  Lady  Duff -Gor- 
don, 222  N.  Y.  643,   118  N.  E.   1082]. 
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sive  agency  to  a  real  estate  agent  for  a  certain  time  and  to  pay  a 
certain  commission,  which  was  accepted  by  such  agent  by  his  con- 
duct in  seeking. purchasers,  is  supported  by  sufficient  consideration, 
if  by  fair  construction  of  the  agreement  the  agent  undertakes  to 
serve  so  that  he  would  be  liable  for  a  negligent  loss  of  the  sale.11 
Sufficient  consideration  exists  under  a  contract  of  employment  by 
which  the  employe  agrees  to  begin  work  at  a  certain  time,  and  the 
" position  here  given"  him,  "is  for  a  period  of  five  years/ '  and  by 
which  it  is  provided  that  the  ability  and  willingness  of  the  em- 
ploye to  perform  was  one  of  the  essentials  of  the  contract,  since 
by  fair  implication  the  employe  covenanted  to  render  services  for 
five  years,  and  the  employer  covenanted  to  accept  his  services  dur- 
ing that  time.12  A  promise  by  A  to  give  employment  to  B  for  a 
certain  time,  which  is  accepted  by  B  by  beginning  work,  imports  a 
promise  by  B  to  continue  in  such  employment  for  such  period.13 
A  contract  by  A  to  furnish  the  services  of  himself  and  of  his  wife 
for  a  certain  compensation,  is  valid,  since  by  fair  implication  the 
adversary  party  agrees  to  employ  A  and  his  wife.14  A  promise  by 
A  to  transfer  stock  to  B,  "in  consideration  of  services  rendered 
and  to  be  rendered"  by  A,  is  enforceable  if  A,  by  acting  under 
such  promise,  became  liable  to  perform  such  services.15  An  agree- 
ment by  A  to  lease  a  room  in  a  building  which  A  is  erecting,  when 
it  is  completed,  impliedly  binds  A  to  complete  it,  and  hence  is  a 
consideration.18  An  agreement  in  writing  by  A,  "to  execute  a 
lease' '  to  B,  and  "at  signing  of  lease,  six  months'  rent  in  advance 
is  to  be -paid  by"  B,  which  was  signed  by  A  and  B,  impliedly  binds 
B  to  sign  the  lease  and  to  pay  such  rent.17  A  contract  which  de- 
scribes the  land,  specifies  the  consideration,  and  provides  that  the 
vendor  shall  convey  by  deed  and  that  the  vendee  shall  accept  the 
deed,  impliedly  binds  the  vendee  to  pay  the  consideration  specified.11 

§584.  Contract  requiring  test.  A  contract  otherwise  binding 
does  not  lack  mutuality  because  performance  is  to  satisfy  a  test  by 
the  purchaser  to  determine  if  it  is  suitable  for  his  purpose,  accord- 

11  Rowan  v.  Hull,  56  W.  Va.  335,  47  «Howe  v.  Howe  &  Owen  Ball  Bear- 

S.  E.  92.  ing  Co.,  154  Fed.  820,  83  C.  C.  A.  536. 

HButterick  Publishing  Co.  v.  Whit-  « Hammond  v.  Barton,  93  Wis.  183, 

comb,  225  111.  605,  8  L.  R.  A.    (tf.S.)  67  N.  W.  412. 

1004,  80  N.  E.  247.  "  Benedict  v.  Pincus,  191  N.  Y.  377, 

1*  Schultz   v.   Simmons    Fur  Co.,  46  84  N.  E.  284. 

Wash.  555,  90  Pac.  917.  «  Golden  v.  Claudel,  85  Kan,  465,  118 

HDeitz  v.  Stephenson,  51  Or.  596,  95  Pac  77. 
Pac  803. 


§584 


Page  on  Contracts 


992 


ing  to  some  external  standard.1  The  fact  that  the  test  is  to  result 
to  the  satisfaction  of  the  adversary  party,  does  not  render  such 
contract  unenforceable  if  in  legal  effect 2  such  performance  is  suffi- 
cient unless  the  adversary  party  is  honestly  dissatisfied  with  the 
result.3  A  provision  that  goods  which  are  delivered  must  be  of  a 
specified  quality,  "according  to  the  judgment"  of  the  purchaser, 
does  not  render  the  contract  unenforceable,  since  the  purchaser  is 
required  to  exercise  an  honest  judgment.4  A  contract  whereby  A 
bought  bonds  of  B,  and  B  was  to  furnish  a  certified  transcript  of 
the  proceedings  authorizing  the  issuing  of  such  bonds  to  the  satis- 
faction of  A's  attorney,  was  held  enforceable.1  The  fact  that  the 
engineer  or  architect  or  one  party  is  to  be  the  final  arbiter  as  to 
the  question  of  performance,  and  that  no  recovery  shall  be  had 
unless  he  gives  a  certificate  that  such  contract  has  been  performed, 
is  held  not  to  make  such  contract  unenforceable,  since  such  con- 
tract calls  for  honest  and  impartial  action  on  his  part.8 

If  the  effect  of  such  provision,  if  valid,  is  to  leave  the  question 
of  performance  to  the  arbitrary  determination  of  one  party,  a  dif- 
ferent principle  applies.7  Since  such  party  is  free  to  accept  per- 
formance or  to  reject  it,  without  regard  to  its  conformity,  in  fact, 
to  the  terms  of  the*  contract,  no  consideration  for  the  promise  of 
the  adversary  party  exists.8  A  contract  to  buy  cross-ties  made 
from  timber  on  certain  land,  if  inspected  by  the  vendee's  agent 
and  if  the  vendors  were  satisfied  with  the  results  of  such  inspec- 
tion, the  vendors  reserving  the  right  to  deliver  no  ties  if  not  satis- 
fied with  such  inspection,  was  held  to  be  invalid.8    If  a  construction 


1  United  States.  Quigley  v.  Spencer 
Stone  Co.,  143  Fed.  86,  74  C.  C.  A.  280. 

Alabama.  Schleicher  v.  Light  Co., 
114  Ala.  228,  21   So.   1014. 

Iowa.  Livingston  v.  Chicago  &  North- 
western Ry.,  142  la.  404,  120  N.  W. 
1040. 

Kansas.  King  v.  Mollohan,  61  Kan. 
683,  60  Pac.  731 ;  Kistler  v.  Heartburg, 
81  Kan.  191,  105  Pac.  1117. 

Kentucky.  Smith  v.  Corbin,  135  Ky. 
727,  123  S.  W.  277. 

Oregon.  Livesley  v.  Johnston,  45  Or. 
30,  106  Am.  St.  Rep.  647,  65  L.  R.  A. 
783,  76  Pac.  946. 

2  See  ch.  LXXXIV. 

*  Quigley   v.   Spencer  Stone   Co.,  143 


Fed.  86,  74  C.  C.  A.  280;  Livesley  v. 
Johnston,  45  Or.  30,  106  Am.  St.  Rep. 
647,  65  L.  R.  A.  783,  76  Pac.  946. 

4  Livesley  v.  Johnston,  45  Or.  30,  106 
Am.  St.  Rep.  647,  65  L.  R.  A.  783,  76 
Pac.  946. 

•  Michigan,  etc.,  Co.  v.  Harris,  81  Fed. 
928. 

•  Quigley  ▼.  Speneer  Stone  Co.,  143 
Fed.  86,  74  C.  C.  A.  280. 

7  See  §  572. 

•  Nelson  Bennett  Co.  v.  Twin  Falls 
Land  &  Water  Co.,  14  Ida.  5,  93  Pac 
789;  Lowe  v.  Ayer-Lord  Tie  Co.  (Ky.), 
97  S.  W.  383. 

•  Lowe  v.  Ayer-Lord  Tie  Co.  (Ky.)t 
97  S.  W.  383. 
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contract  provides  that  A's  engineer  shall  be  the  final  arbiter  of  all 
differences  between  A  and  B,  and  that  his  measurements  and  de- 
terminations shall  be  conclusive  upon  B,  but  that  they  shall  not  be 
conclusive  upon  A,  such  provision  renders  such  contract  invalid  as 
not  binding  upon  A.10 

The  validity  of  such  contracts  is  frequently  upheld  by  constru- 
ing provisions  which  require  performance  to  the  satisfaction  of  the 
adversary  party,11  or  which  require  the  certificate  of  the  engineer 
or  architect  as  a  condition  precedent  to  recovery,12  as  meaning  that 
such  dissatisfaction  must  be  genuine,  and  by  treating  such  pro- 
visions as  void  if  they  can  not  be  so  construed.13  Such  contracts 
are  discussed  further  under  the  subject  of  Performance.14 

§585.  Performance  of  duty  imposed  by  law.  If  A  makes  a 
promise  to  B  in  consideration  of  B's  doing  or  promising  to  do  what 
he  is  already  bound  to  do,  the  question  of  the  sufficiency  of  such 
act  or  promise  of  B  as  a  consideration  is  presented.  While  it 
would  seem  that  the  origin  and  source  of  B's  obligation  and  the 
person  to  whom  B  owes  such  obligation  ought  to  be  immaterial, 
the  views  which  have  been  taken  by  some  of  the  courts  and 
writers  upon  this  question,  make  it  necessary  to  distinguish  the 
source  of  the  obligation  and  the  person  to  whom  such  obligation 
is  owed.  B's  obligation  may  be  one  which  is  imposed  upon  him  by 
the  law  without  regard  to  any-  intention  or  agreement  upon  his 
part  to  assume  such  liability.  Such  obligation  is,  of  course,  inde- 
pendent of  such  contract.  It  may  be  owing  by  B  to  A,  to  some 
specific  third  party,  or  to  the  general  public.  On  the  other  hand, 
B's  obligation  may  be  one  which  B  has  created  for  himself  by  en- 
tering into  a  contract.  This,  in  turn,  may  be  a  contract  which  B 
has  entered  into  with  A,  or  it  may  be  a  contract  which  B  has 
entered  into  with  some  definite  third  person,  such  as  X.  From  the 
nature  of  contract  law,  there  can  be  no  contractual  obligation  to- 
ward the  public  at  large.  The  question  of  the  performance  of 
obligations  which  are  imposed  upon  the  promisee  by  law  and  not 
by  contract  will  be  considered  first.  The  doing  of  what  one  is 
bound  by  law  to  do  or  promising  so  to  do,  are  neither  of  them  con- 
siderations for  a  promise  made  to  the  person  upon  whom  the  legal 
liability  rests  to  induce  him  to  perform  such  act  or  to  make  such 

10  Nelson  Bennett  Co.  v.  Twin  Falls  12  See  ch.  LXXX. 
Land  A  Water  Co.,  14  Ida.  5,  93  Pac.  18  See  ch.  LXXX. 
789.  14  See  ch.  LXXX. 

11  See  ch.  LXXX. 
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promise.1  Surrender  of  property  to  the  owner  by  one  having  no 
right  thereto,2  as  a  return  of  stolen  property  by  the  holder ;  *  or  a 
surrender  of  personal  property  taken  possession  of  under  a  mort- 
gage given  by  one  not  the  owner ; 4  surrender  by  executor  of  a  life 


1  California.  Sullivan  v.  Sullivan,  99 
Cal.  187,  33  Pac.  862;  In  re  McDougald's 
Estate,  146  Cal.   196,  79  Pac.  875. 

Dlinois.  Dennis  v.  Piper,  21  III.  App. 
169;  Moran  v.  Peace,  72  111.  App.  135. 

Indiana.  Mader  v.  Cool,  14  Ind.  App. 
299,  56  Am.  St.  Rep.  304,  42  N.  E.  945; 
Spencer  v.  McLean,  20  Ind.  App.  626, 
67  Am.  St.  Rep.  271,  50  N.  E.  769. 

Iowa.  Newton  v.  Chicago,  R.  I.  & 
P.  Ry.  Co.,  66  la.  422. 

Kentucky.  Mason  v.  Manning,  150 
Ky.  805,  43  L.  R.  A.  (N.S.)  131,  150 
S.  W.  1020. 

Massachusetts.  Warren  v.  Hodge, 
121  Mass.  106. 

Mississippi.  Keith  r.  Miles,  39  Miss. 
442,  77  Am.  Dec.  685. 

Nebraska.  Esterly  Harvesting  Ma- 
chine Co.  v.  Pringle,  41  Neb.  265,  59 
N.  W.  804;  Allen  v.  Plasmeyre  (Neb.), 
90  N.  W.  1125. 

New  Jersey.  Conover  v.  Stilwell,  34 
N.  J.  L.  54. 

New  York.  Crosby  v.  Wood,  6  N.  Y. 
369;  Vanderbilt  v.  Schreyer,  91  N.  Y. 
392;  Seybolt  v.  R.  R.,  95  N.  Y.  562,  47 
Am.  Rep.  75;  Robinson  v.  Jewett,  116 
N.  Y.  40,  22  N.  E.  224;  Arend  v.  Smith, 
151  N.  Y.  502,  45  N.  E.  872;  Olmstead 
v.  Latimer,  158  N.  Y.  313,  43  L.  R.  A. 
685,  53  N.  E.  5;  Carpenter  v.  Taylor, 
164  N.  Y.  171,  58  N.  E.  53. 

North  Dakota.  Gaar  v.  Green,  6  N. 
D.  48,  68  N.  W.  318. 

Tennessee.  Hanks  v.  Barron,  95 
Tenn.  275,  32  S.  W.  195.  (Payment  by 
the  owner  of  amount  due  a  contractor 
and  contractor's  payment  to  a  subcon- 
tractor no  consideration  for  subcon- 
tractor's agreement  to  hold  the  owner 
harmless  against  lien  of  material  men.) 

Vermont.    Cobb  v.  Cowdery,  40  Vt. 


25,  94  Am.  Dec.  370;  Chase  v.  Soule, 
76  Vt.  353,  57  Atl.  754. 

Virginia.  Smith  v.  Phillips,  77  Vsl 
548. 

West  Virginia.  Tyler  County  v. 
Long,  72  W.  Va.  8,  77   S.  E.  328. 

2  Alabama.  McGaleb  v.  Price,  12  Ala. 
753. 

Arkansas.  Worthen  v.  Thompson,  54 
Ark.  151,  15  S.  W.  192. 

California.  Sullivan  v.  Sullivan,  99 
Cal.  187,  33  Pac.  862;  Ward  v.  Yorba, 
123  Cal.  447,  56  Pac.  58  [reversing,  54 
Pac.  80]. 

Michigan.  Morgan  v.  Hodges,  89 
Mich.  404,  15  L.  R.  A.  438,  50  N.  W. 
876. 

New  York.  McDonald  v.  Neilson,  2 
Cow.  (N.  Y.)  139,  14  Am.  Dec.  431; 
Crosby  v.  Wood,  6  N.  Y.  369;  Tolhurst 
v.  Powers,  133  N.  Y.  460,  31  N.  E.  326. 

Pennsylvania.  Fink  v.  Smith,  170 
Pa.  St.  124,  50  Am.  St.  Rep.  750,  32 
Atl.  566. 

3  Worthen-  v.  Thompson,  54  Ark.  151, 
15  S.  W.  192.  Even  if  the  party  sur- 
rendering possession  does  not  know  that 
the  possession  is  clearly  wrongful.  Fink 
v.  Smith,  170  Pa.  St.  124,  50  Am.  St. 
Rep.  750,  32  Atl.  566.  Such  surrender 
is  no  consideration  for  a  promise  to  let 
the  possessor  retain  part  of  the  prop- 
erty. Morgan  v.  Hodges,  89  Mich.  404, 
15  L.  R.  A.  438,  50  N.  W.  »76;  or  for 
a  promise  to  return  the  property  to  the 
possessor,  unless  the  alleged  thief  by 
whom  such  property  is  said  to  have 
been  stolen  is  convicted  of  such  larceny. 
Fink  v.  Smith,  170  Pa.  St.  124,  50  Am. 
St.  Rep.  750,  32  Atl.  566. 

4  Martin  v.  Armstrong  (Tex.  Civ. 
App.),  62  S.  W.  83. 
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insurance  policy  of  decedent  to  the  beneficiary  thereof ; s  or  indorse- 
ment to  the  owner  of  property  insured  of  an  insurance  policy  made 
payable  by  mistake  to  another ; 8  a  promise  by  a  mortgagor  in  de- 
fault to  surrender  the  mortgaged  property  to  the  mortgagee,  where 
the  mortgagee  could  have  recovered  possession  by  ejectment ; 7  re- 
lease of  a  mortgage  after  payment  of  the  debt  secured  thereby;* 
a  promise  to  reduce  the  interest  agreed  upon  in  a  usurious  contract, 
to  the  rate  which  the  law  provides  as  the  rate  of  interest  in  such 
usurious  contracts,  without  regard  to  the  agreement  of  the  par- 
ties ; 9  or  shipment  of  property  by  the  holder  to  a  third  person  with 
the  owner's  consent,10  are  not  considerations;  nor  is  a  promise  to 
pay  rent,  made  to  prevent  unlawful  eviction,11  nor  an  agreement 
by  a  railroad  to  fence  its  right  of  way.  as  required  by  law,12  or  to 
repair  its  bridges,13  or  to  allow  a  sewer  to  be  built  in  a  public 
street  under  its  tracks,14  or  to  carry  a  mail  clerk ;  w  nor  payment  by 
a  railroad  of  medical  attendance  on  one  injured  by  its  negligence ; 1S 
nor  a  surrender  of  a  lease  by  one  having  title  thereto  as  trustee  to 
the  cestui  que  trust ; 17  nor  the  resignation  of  a  defaulting  trustee ; !i 
nor  a  promise  by  an  executor,19  to  do  what  the  law  requires  him  to 
do.  No  consideration  exists  for  a  promise  by  A,  a  city,  to  pay  the 
cost  of  building  and  repairing  approaches  to  a  bridge  to  B,  a  rail- 
way company,  on  consideration  of  B's  building  the  bridge,  if  B 


•  Sullivan  v.  Sullivan,  09  Cal.  187,  33 
Pac.  862. 

•  Kortlander  v.  Elston,  52  Fed.  180, 
2*  C.  C.  A.  657. 

7Wendover  v.  Baker,  121  Mo.  273,  25 
S.  W.  918;  Erny  v.  Sauer,  234  Pa.  St. 
330,  83  Atl.  205. 

•  A  deed  in  form  but  a  mortgage  in 
reality  was  given.  On  payment  of  the 
mortgage  debt,  the  making  of  a  deed 
to  the  property  by  mortgagee  was 
merely  doing  what  he  was  bound  to 
do  and  was  no  consideration  for  allow- 
ing him  to  retain  rents.  Chilson  v. 
Bank,  9  N.  D.  96,  81  N.  W.  33;  Jones 
v.  Risley,  91  Tex.  1,  32  S.  W.  1027. 

9  In  re  McDougald's  Estate,  146  Cal. 
196,  79  Pac.  875. 

tOTolhurst  v.  Powers,  133  N.  Y.  460, 
31  N.  E.  326. 

11  Smith  v.  Coker,  110  6a.  654,  36 
S.  E.  107. 


12  Shortle  v.  Ry  Co.,  131  Ind.  338,  30 
N.  E.  1084. 

13  Newton  v.  Chicago,  R.  I.  &  P.  Ry., 
66  la.  422,  23  N.  W.  905. 

14  Kansas  City,  etc.,  Ry.  v.  Morley, 
45  Mo.  App.  304.  (No  consideration 
for  a  promise  by  the  contractor  to  pay 
for  supporting  its  tracks  while  build- 
ing such  sewer,  as  the  right  of  the 
railroad  is  subordinate  to  the  public 
easement.) 

WSeybolt  v.  R.  R.,  95  N.  Y.  562,  47 
Am.  Rep.  75. 

H  Richmond,  etc.,  Ry.  Co.  v.  Walker, 
92  Ga.  485,  17  S.  E.  604.  (No  consider- 
ation for   a   release  of  damages.) 

IT  Robinson  v.  Jewett,  116  N.  Y.  40, 
22  N.  E.  224. 

« Withers  v.  Ewing,  40  O.  S.  400. 

1»Orr  ▼.  Sanford,  74  Mo.  App.   187. 
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is  bound  by  law  to  build  and  repair  both  the  bridge  and  the  ap- 
proaches.20 Since  a  common  carrier  is  bound  by  law  to  carry  goods 
offered  to  him  for  transportation  at  his  regular  rates,  his  promise 
to  do  so,  in  consideration  of  such  regular  rates,  and  of  an  agree- 
ment by  the  shipper  limiting  the  carrier's  common-law  liability,  is 
no  consideration  for  the  shipper's  promise  thus  relieving  the  car- 
rier.21 A  reduced  rate  of  freight  is  a  sufficient  consideration  in 
such  cases.22  The  act  of  a  partner,  who  has  been  receiving  a  salary, 
in  withdrawing  from  an  insolvent  partnership,  is  no  consideration 
for  the  promise  of  a  creditor  of  the  partnership  to  release  him  from 
his  personal  liability,  since  a  partner  has  no  right  to  draw  money 
from  an  insolvent  partnership.23 

In  some  cases  a  promise  to  do  what  the  promisor  is  bound  in 
law  to  do,  seems  to  be  regarded  as  a  consideration.  Even  if  a 
telephone  company  could  compel  a  turnpike  company  to  permit  it 
to  erect  its  poles  along  the  turnpike,  a  contract  between  the  tele- 
phone company  and  the  turnpike  company,  granting  permission  to 
the  telephone  company  to  erect  its  poles  at  a  fixed  rental,  has  been 
held  to  be  valid.24 

If  there  is  no  legal  obligation  to  do  a  certain  act,  the  doing  of 
such  act  is  a  consideration,  even  though  there  may  be  an  apparent 
obligation  to  do  it.  Thus  where  the  court  had  no  jurisdiction,  but 
assumed  to  render  an  order  to  garnishee  to  pay  in  his  debt,  his 
promise  to  pay  such  debt  is  a  consideration.28 

20  Newton  v.  Chicago,  R.  I.  &  P.  Ry.  sideration    is   necessary.     Cau  v.   Ry., 
Co.,  66  la.  422.  194  U.   S.  427,  48  L.   ed.   1053;    Char- 

21  United  States.    York  Co.  v.  Ry.,  70  nock  v.  Ry.,  194  U.  S.  432,  48  L.  ed. 
U.  S.  (3  Wall)  107,  18  L.  ed.  170.  1057. 

Mississippi.     Illinois   Central  Ry.  v.  22  Mouton  v.  Ry.,  128  Ala.  537,  29  So. 

Ins.  Co.,  79  Miss.  114,  30  So.  43.  602;  Stewart  v.  Ry.,  21  Ind.  App.  218, 

Missouri.     Kellerman  v.  R.   R.,   136  52  N.  E.  89;  Duvenick  v.  Ry.,  57  Mo. 

Mo.  177,  34  S.  W.  41.  37   S.  W.   828;  App.  560;  Wyrick  v.  Ry.,  74  Mo.  App. 

Ward  v.  Ry.,  158  Mo.  226,  58  S.  W.  28;  406;    Texas,   etc.,  Ry.  Co.   v.   Klepper 

Wilson  v.  Ry.,  66  Mo.  App.  388.  (Tex.  Civ.  App.)   24  S.  W.  567.     (Con- 
New  York.     Nelson  v.  R.  R.,  48  N.  sideration  for  agreement  to  waive  dam- 

Y.  498.  ages   if  suit  is  not  brought  in  forty 

North  Carolina.    Gardner  v.  Ry.,  127  days.) 

N.  Car.  293,  37  S.  E.  328.  23  Miller  v.  Electrical  Supply  &  Con- 
Texas.     Missouri,   etc.,   Ry.   v.  Dar-  struction   Co.,   46   Colo.   221,   103  Pac 

lington,  40  S.  W.  550.  290. 

West  Virginia.    Berry  v.  Ry.,  44  W.  24  Berks  &  Dauphin  Turnpike  Co.  v. 

Va.  538,  67  Am.  St.  Rep.  781,  30  S.  E.  Telephone  Co.,  240  Pa.  St.  228,  87  AtL 

143.  580. 

Wisconsin.     Schaller  v.  Ry.,  97  Wis.  28  Taylor  v.  Williams,  120  Ind.  414, 

31,  71  N.  W.  1042.     No  separate  con-  22  N.  E.  118. 
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§  586.  Performance  of  legal  duty  resting  on  public  officer.    A 

promise  by  a  public  officer  to  perform  a  duty  imposed  upon  him  by 
law,  or  his  performance  of  such  legal  duty,  can  not,  in  either  case, 
amount  to  a  consideration.1  An  officer,  whose  legal  duty  it  is  to 
arrest  a  criminal,  can  not  recover  a  reward  which  is  offered  for 
such  arrest,2  even  if  he  is  not  on  duty  at  the  time  when  he  makes 
such  arrest.3  A  jailer  can  not  recover  a  reward  for  information 
which  he  has  secured  by  obtaining  a  confession  from  a  criminal  in 
his  custody.4 

The  question  of  the  sufficiency  of  consideration  in  cases  of  this 
sort  turns  on  the  question  whether  the  officer  was  bound  to  perform 
the  act  for  which  he  is  seeking  to  recover.  If  the  act  which  he 
performs  is  one  which  it  was  not  his  legal  duty  to  do,  such  act  may 
amount  to  a  consideration  for  such  promise.8  The  fact  that  he  was 
not  on  duty  at  the  time,1  or  that  the  arrest  is  made  outside  of  his 
territorial  jurisdiction,7  has  been  regarded  by  some  courts  as  suffi- 
cient to  make  his  act  in  arresting  a  criminal  consideration  for  the 
recovery  of  a  reward,  on  the  ground  that  it  was  not  his  legal  duty 
to  arrest  a  criminal  under  such  circumstamces.  An  officer  who  is 
not  bound  to  arrest,1  such  as  the  president  of  the  village  council,9 
or  a  " special  and  non-pay"  deputy  sheriff,10  may  recover  a  reward 


t  Smith  v.  Fenner,  102  Kan.  830,  L. 
R.  A.  1918E,  348,  172  Pac.  514;  Somer- 
set Bank  v.  Edmund,  76  0.  S.  396, 
11  L.  R.  A.  (N.S.)  1170,  81  N.  E.  641; 
Oklahoma  Ry.  Co.  v.  Morris  (Okla.), 
148  Pac.  1032;  Beck  v.  Sulser  (Okla.), 
150  Pac.  107;  Buek  v.  Nance,  112  Va. 
28,  70  S.  E.  515.    See  §§  896  et  seq. 

*Taft  v.  Hyatt  (Kan.),  180  Pac.  213; 
Somerset  Bank  v.  Edmund,  76  O.  S. 
396,  11  L.  R.  A.  (N.S.)  1170,  81  N.  E. 
641;  Beck  v.  Sulser  (Okla.),  150  Pac. 
107. 

3 Oklahoma  Ry.  Co.  v.  Morris  (Okla.), 
148  Pac.  1032. 

4  Buek  v.  Nance,  112  Va.  28,  70  S.  E. 
515. 

•  Chambers  v.  Ogle,  117  Ark.  242,  174 
S.  W.  532;'  Marsh  v.  Wells,  88  Kan.  538, 
43  L.  R.  A.  (NJS.)  133,  129  Pac.  168; 
Smith  v.  Fenner,  102  Kan.  830,  L.  R.  A. 
1918E,  348,  172  Pac.  514;  Hartley  v. 
Inhabitants  of  Granville,  216  Mass.  38, 


102  N.  E.  942;  Forsythe  v.  Murnane, 
113  Minn.  181,  129  N.  W.  134;  Burkee 
v.  Matson,  114  Minn.  233,  130  N.  W. 
1025;  Bystrom  v.  Rohlen  (Minn.),  158 
N.  W.  796. 

•  Hartley  v.  Granville,  216  Mass.  38, 
102  N.  E.  942. 

T  Marsh  v.  Wells,  88  Kan.  538,  43  L. 
R.  A.  (N.S.)  133,  129  Pac.  168;  By- 
strom v.  Rohlen  (Minn.),  158  N.  W. 
796. 

•  Elkins  v.  Wyandotte  County,  91 
Kan.  518,  51  L.  R.  A.  (N.S.)  638,  138 
Pac.  578;  Smith  v.  Fenner,  102  Kan. 
830,  L.  R.  A.  1918E,  348,  172  Pac.  514; 
Burkee  v.  Matson,  114  Minn.  233,  130 
N.  W.  1025. 

•  Burkee  v.  Matson,  114  Minn.  233, 
130  N.  W.  1025. 

10  Elkins  v.  Wyandotte  County,  91 
Kan.  518,  51  L.  R.  A.  (N.S.)  638,  138 
Pac.  578;  Smith  v.  Fenner,  102  Kan. 
830,  L.  R.  A.  1918E,  348,  172  Pac.  514. 
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offered  for  such  arrest.  If  it  is  the  legal  duty  of  certain  public 
officials,  such  as  the  prosecuting  attorney,  to  institute  extradition 
proceedings  for  the  rendition  of  a  fugitive  criminal,  their  act  in 
instituting  such  proceedings  is  not  a  consideration  for  the  promise 
of  the  prosecuting  witness  to  pay  the  costs  of  such  rendition  in 
case  such  criminal  prosecution  is  compromised  in  a  manner  author- 
ized by  statute.11  A  promise  to  pay  to  a  public  officer  compensa- 
tion for  his  services  greater  than  that  fixed  by  law,  is  objectionable 
as  having  for  its  only  consideration  the  performance  of  a  legal 
duty  by  the  officer.  In  addition  thereto,  the  consideration  is  usu- 
ally inadequate,  as  being  a  promise  to  pay  money  for  services  the 
value  of  which  is  fixed  by  law  in  money.11  It  is  also  contrary  to 
public  policy.13  The  difference  between  the  results  reached  in  dif- 
ferent states  upon  the  same  facts  probably  turn  upon  the  different 
duties  imposed  upon  such  officers  by  the  statutes  of  the  different 
states. 

§  587.  Performance  of  legal  duty  arising  out  of  domestic  rela- 
tions. Certain  duties  are  imposed  by  law  upon  parties  who  occupy 
special  relationships  towards  each  other,  such  as  husband  and  wife, 
or  parent  and  child,  and  the  performance  of  such  duties  is  not  a 
consideration  for  a  promise  by  the  adversary  party  to  induce  such 
performance.1  A  promise  by  a  husband  to  care  for  and  support 
his  invalid  wife,  though  made  before  marriage,  is  not  a  considera- 
tion.2 A  promise  by  a  married  woman  to  her  husband  to  do  some- 
thing which  is  her  legal  duty,  arising  from  their  matrimonial  rela- 
tionship,3 such  as  a  promise  by  her  to  do  housework  for  him,4  or 
acting  as  nurse  for  him  when  he  was  ill ;  ■  or  a  promise  by  a  wife 


HMcCook  County  v.  Burstad,  30  S. 
D.  266,  138  N.  W.  303. 

12  See  §  643. 

13  See  §§  896  et  seq. 

1  Baumann  v.  Kusian,  164  Cal.  582, 
129  Pac.  986;  Foxworthy  v.  Adams,  136 
Ky.  403,  27  L.  R.  A.  (N.S.)  308,  Ann. 
Cas.  1912A,  327,  124  S.  W.  381;  Ryan 
v.  Dockery,  134  Wis.  431,  114  N.  W. 
820  [sub  nomine,  In  re  Ryan's  Estate, 
114  N.  W.  820]. 

The  necessity  of  a  genuine  agree- 
ment in  contracts  between  members  of 
the  same  family  for  services  and  the 
like  which  they  are  not  bound  in  law 
to  render  to  one  another,  is  discussed 
in  ch.  XLIII. 


2  Ryan  v.  Dockery,  134  Wis.  431,  114 
N.  W.  820  [sub  nomine,  In  re  Ryan's 
Estate,  114  N.  W.  820]. 

3  Lee  v.  Savannah  Guano  Co.,  99  Ga. 
572,  59  Am.  St.  Rep.  243,  27  S.  E.  159; 
Miller  v.  Miller,  78  la.  177,  16  Am.  St 
Rep.  431,  35  N.  W.  464,  42  N.  W.  641; 
Kesler's  Estate,  143  Pa.  St.  386,  24  Am. 
St.  Rep.  557,  13  L.  R.  A.  581,  22  Ati. 
892. 

4  Lee  v.  Savannah  Guano  Co.,  99  Ga. 
572,  59  Am.  St.  Rep.  243,  27  S.  E.  159. 

I  Foxworthy  v.  Adams,  136  Ky.  403, 
27  L.  R.  A.  (N.S.)  308,  Ann.  Cas.  1912A, 
327,  124  S.  W.  381, 
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to  a  husband  to  live  harmoniously  with  him  and  to  manage  the 
house je  or  a  promise  by  her  to  resume  marital  relations  after  an 
estrangement  due  to  her,7  is  not  a  consideration.  If  the  services 
are  such  as  she  is  not  bound,  in  law  to  render  by  reason  of  her 
matrimonial  relationship,1  such  as  services  as  a  cook  in  her  hus- 
band's restaurant,9  or  a  private  detective  in  his  detective  agency,10 
Or  a  clerk  in  his  store,11  and  he  is  not  entitled  by  law  to  the  result 
of  her  earnings,  such  services  amount  to  a  consideration.12  A 
promise  by  children  to  act  in  a  dutiful  manner  towards  their 
parents,18  or  performance  of  services  for  a  parent  by  a  minor 
child,14  or  a  promise  by  a  minor  step-daughter  to  her  step-father, 
who  stands  to  her  in  loco  parentis,  to  travel  with  him  and  care  for 
him,15  do  not,  in  any  of  these  cases,  amount  to  a  consideration.  After 
a  child  has  begun  proceedings  to  have  the  mother  declared  incom- 
petent, and  a  guardian  appointed  for  her,  the  dismissing  of  such 
proceedings  by  such  child  is  no  consideration  for  a  promise  made 
by  the  mother.18 

§588.  Contracts  between  parties  primarily  and  secondarily 
liable  for  legal  duty.  If  B  owes  a  legal  duty  to  the  state  to  per- 
form certain  acts,  but  as  between  A  and  B,  A  is  liable  for  the  per- 
formance of  such  acts,  a  contract  between  A  and  B,  whereby  A 
makes  a  promise  to  B^  in  consideration  of  B's  performing  such  act, 
is  supported  by  sufficient  consideration.1    If  the  mother  of  children 


6  Miller  v.  Miller,  78  la.  177,  16  Am. 
St.  Rep.  431,  35  N.  W.  464,  42  N.  W. 
641. 

7Kesler's  Estate,  143  Pa.  St.  386,  24 
Am.  St.  Rep.  567,  13  L.  R.  A.  581,  22 
Atl.  892. 

•  Moore  v.  Crandall,  205  Fed.  689,  124 
C.  C.  A.  11;  In  re  Cormick's  Estate, 
100  Neb.  669,  L.  R.  A.  1917D,  265,  160 
N.  W.  989;  Nuding  v.  Urich,  169  Pa. 
St.  289,  32  Atl.  409. 

•  Nuding  v.  Urich,  169  Pa.  St.  289,  32 
Atl.  409. 

10  In  re  Cormick's  Estate,  100  Neb. 
669,  L.  R.  A.  1917D,  266,  160  N.  W. 
989. 

11  Moore  v.  Crandall,  205  Fed.  689, 124 
C.  C.  A.  11. 

12  Whether  husband   and   wife   may 


make  contracts  with  each  other  is  dis- 
cussed elsewhere.    See  ch.  LII. 

ISBauman  v.  Kusian,  164  Cal.  582, 
120  Pac.  986. 

14  In  re  Riff,  205  Fed.  406;  Stovall 
v.  Johnson,  17  Ala.  14;  Tuite  v.  Tuite, 
72  N.  J.  Eq.  740,  66  Atl.  1090. 

18  Garnet  v.  Simmons,  103  la.  163,  72 
N.  W.  444.  (Hence  no  consideration 
for  his  conveyance  to  her  as  against  his 
creditors.) 

15  Simmons  v.  Kelsey,  76  Neb.  124, 
107  N.  W.  122. 

1 1llinois  Central  R.  Co.  v.  Waterloo, 
C.  F.  &  N.  Ry.  Co.,  —  la.  —,  164  N. 
W.  208  [opinion  modified  on  petition 
for  rehearing,  Illinois  Cent.  R.  Co.  v 
Waterloo,  C.  F.  &  N.  Ry.  Co.,  —  la.  — , 
165  N.  W.  993] ;  Dallavo  v.  Dallavo,  189 
Mich.  350,  155  N.  W.  538. 
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is  bound  as  against  the  state  to  support  them,  but  as  between  the 
father  and  the  mother  of  such  children,  the  father  is  bound  to 
support  them,  the  act  of  the  mother  in  supporting  them  is  a  con- 
sideration for  the  father's  promise  to  pay  to  her  a  specific  amount.2 
If  a  steam  railway  is  bound  as  against  the  state,  to  keep  its  cross- 
ing safe,  but  as  against  an  interurban  railway  which  crosses  the 
steam  railway,  there  is  a  duty  to  pay  any  increased  expense  to 
which  the  steam  railway  may  be  put  by  reason  of  such  crossing, 
a  consideration  exists  for  the  promise  of  the  interurban  railway  to 
pay  part  of  the  cost  of  maintaining  a  flagman.1 

If  B  is  under  a  legal  duty  to  X  to  perform  certain  acts,  if  A 
requires  B  so  to  do,  and  X  does  not  require  B  to  perform  such 
acts,  B  '8  performance  thereof  may  be  a  consideration  for  a  contract 
between  A  and  B.4  If  a  contract  between  a  municipal  corporation 
and  a  construction  company  provides  for  the  construction  of  a 
sewer,  and  requires  the  construction  company  to  support  the  rail- 
road tracks  and  other  structures  under  which  such  sewer  is  laid, 
the  liability  thus  assumed  by  the  construction  company  is  con- 
sideration for  its  contract  with  the  railway  company,  by  which  the 
railway  company  undertakes  to  support  its  own  tracks,  and  the 
construction  company  agrees  to  reimburse  it  therefor,  even  if  the 
municipal  corporation  might  have  required  the  railway  company  to 
do  such  work  without  compensation  in  the  first  instance.1  If  A 
has  entered  into  a  contract  to  support  X  for  life  and  to  pay  X's 
funeral  expenses,  and  a  public  corporation,  B,  is  bound  to  support 
X  in  case  X  should  become  a  pauper,  it  has  been  held  that  B's 
promise  to  support  X  is  no  consideration  for  A's  bond  to  B,  con- 
ditioned on  A's  support  of  X  for  life  and  the  payment  of  X's 
funeral  expenses.6 

§  589.  Performance  of  pre-existing  contract  between  the  same 
parties — Held  not  to  constitute  consideration.  The  alleged  con- 
sideration in  a  contract  between  A  and  B  may  be  the  act  of  B  in 

2Dallavo  ▼.  Dallavo,  180  Mich.  350,  <W.    G.    Root    Construction    Co.    v. 

155  N.  W.  538.  West  Jersey  &  S.  R.  Co.,  85  "NT   J.  L. 

Contra,  Nine  v.  Starr,  8  Or.  49.  645,  90  Atl.  271. 

3  Illinois  Central  R.  Co.  v.  Waterloo,  *W.    G.    Root    Construction    Co.    v. 

C.  F.  &  N.  Ry.  Co.,  —  la.  — ,  164  N.  West  Jersey  &  S.  R.  Co.,  85  N.  J.  L. 

W.  208    [opinion  modified  on   petition  645,  90  Atl.  271. 

for  rehearing,  Illinois  Cent.  R.  Co.  v.  SWimer  v.  Worth  Township,  104  Pa. 

Waterloo/c.  F.  &  N.  Ry.  Co.,  —  la.  — ,  St  317. 
165  N.  W.  993]. 
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performing  the  contract  which  B  has  already  entered  into,  or  in 
promising  to  perform  snch  contract ;  and  the  act  which  B  performs 
or  promises  to  perform,  may  be  one  which  he  is  bound  to  perform 
by  a  contract  into  which  he  has  already  entered  with  A,  or  it  may 
be  an  act  which  he  is  required  to  perform  by  a  contract  into  which 
he  has  already  entered  with  a  third  party,  such  as  X.  If  the  act 
which  B  performs  or  promises  to  perform,  is  one  which  he  is  bound 
to  do  under  a  contract  which  he  has  already  entered  into  with  A, 
and  such  act  is  something  other  than  the  payment  of  money,  the 
courts  are  at  variance  as  to  the  sufficiency'  of  such  act  or  promise 
on  the  part  of  B  as  a  consideration  for  A's  promise;  but  the  great 
weight  of  authority  is  that  such  act  or  promise  is  not  a  considera- 
tion, since  B  is  doing  only  what  he  is  already  bound  to  do  by  his 
contract  and  since  he  is  performing  it  for  A,  to  whom  he  is  already 
bound  by  such  contract.  B  gives  nothing  except  what  he  was 
already  bound  to  furnish,  and  A  receives  nothing  to  which  he  was 
not  already  entitled;  and,  accordingly,  such  performance  is  not 
sufficient  consideration  for  the  second  contract.1  Accordingly,  it 
is  very  generally  held  that  rendering  services  under  a  prior  con- 


1  England.  Harris  v.  Carter,  3  E.  & 
B.  559;   Stilk  v.  Myrick,  2  Camp.  317. 

Alabama.  Johnson  v.  Sellers,  33  Ala. 
265;  McDonough  v.  Saunders,  —  Ala. 
— ,  78  So.  160. 

Arkansas.  Feldman  v.  Fox,  112  Ark. 
223,  164  S.  W.  766. 

California.  Ellison  v.  Water  Co.,  12 
Cal.  342. 

Colorado.  Benford  v.  Yockey,  — 
Colo.  — ,  164  Pac.  725. 

District  of  Columbia.  Littlepage  ▼. 
Neale  Publishing  Co.,  34  D.  C.  App.  257. 

Illinois.  Bonney  v.  Bonney,  237  111. 
452,  86  N.  E.  1048. 

Indiana.  Peelman  v.  Peelman,  4  Ind 
612. 

Iowa.  Bender  v.  Been,  78  la.  283,  5 
L.  R.  A.  596,  43  N.  W.  216;  Barringer 
▼.  Ryder,  119  la.  121,  93  N.  W.  56; 
Awe  v.  Gadd,  179  la.  520,  161  N.  W. 
671. 

Kentucky.  Combs  v.  Burt  &  Brabb 
Lumber  Co.  (Ky.),  85  S.  W.  227,  27 
Ky.  Law  Rep.  439. 


Maine.  Westcott  v.  Mitchell,  95  Me. 
377,  50  Atl.  21. 

Michigan.  Bartlett  v.  Smith,  146 
Mich.  188,  109  N.  W.  260. 

Minnesota.  King  v.  Ry.  Co.,  61  Minn. 
482,  63  N.  W.  1106. 

Mississippi.  Bell  v.  Oates,  97  Miss. 
790,  53  So.  491. 

Missouri.  Lingenfelder  v.  Brewing 
Co.,  103  Mo.  578,  15  S.  W.  844. 

Montana.  Easterly  v.  Jackson,  29 
Mont.  496,  75  Pac.  357. 

New  York.  Arend  v.  Smith,  151  N. 
Y.  502,  45  N.  E.  872;  Weed  v.  Spears, 
193  N.  Y.  289,  86  N.  E.  10. 

Oklahoma.  Bowers  v.  Missouri  State 
Life  Ins.  Co.,  —  Okla.  — ,  169  Pac.  633. 

Oregon.  Feenaughty  v.  Beall  (Or.), 
178  Pac.  600. 

Utah.  Smith  v.  Brown,  —  Utah  — , 
165  Pac.  468. 

Vermont.  Creamery  Package  Mfg. 
Co.  v.  Russell,  84  Vt.  80,  32  L.  R.  A. 
(N.S.)    13o,  78  Atl.  718. 

Virginia.  Rowland  Lumber  Co.  ▼. 
Ross,  100  Va.  275,  40  S.  E.  922  (obiter). 
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tract  is  no  consideration.2  If  A  has  made  a  contract  with  B, 
through  B's  agent,  X,  to  care  for  B,  A's  making  such  contract 
again  with  B  in  person,  is  no  consideration  for  B's  promise  to  make 
a  bequest  to  A.3  If,  without  legal  justification,  one  party  to  a 
contract  breaks  it,  or  threatens  to  break  it,  and  to  induce  perform- 
ance on  his  part  the  adversary  party  promises  to  pay  more  than 
was  provided  for  by  the  original  contract,  there  is  on  principle  no 
consideration  for  such  promise,  as  the  party  who  threatens  to 
break  the  contract  does,  when  he  finally  performs  it,  no  more  than 
he  was  bound  in  law  to  do.4  Accordingly,  the  weight  of  authority 
is  that  there  is  no  consideration  for  such  promises.1    A  promise  to 


Washington.  Wadhams  v.  Page,  1 
Wash.  420,  25  Pac.  462. 

West  Virginia.  Thomas  v.  Mott,  74 
W.  Va.  493,  82  S.  E.  325;  Vance  v.  Elli- 
son, 76  W.  Va.  592,  85  S.  E.  776;  Whan 
v.  Hope  Natural  Gas  Co.,  81  W.  Va. 
338,  94  S.  E.  365. 

If  A  assigns  to  €  a  claim  against  B 
which  is  to  become  due  only  on  A's 
performance  of  certain  covenants,  C's 
performance  as  assignee  is  not  a  con- 
sideration for  B's  promise  to  pay  C, 
so  as  to  affect  the  rights  of  attaching 
creditors.  Whan  v.  Hope  Natural  Gas 
Co.,  81  W.  Va.  338,  94  S.  E..  365. 

See  Successive  Promises  of  the  Same 
Performance,  by  Samuel  Williston,  8 
Harvard  Law  Review,  27 ;  Two  Theories 
of  Consideration,  by  James  Barr  Ames, 
13  Harvard  Law  Review,  29;  Notes  on 
Consideration,  by  Joseph  H.  Beale,  17 
Harvard  Law  Review,  71. 

2  Alaska  Packers'  Association  v.  Do- 
menico,  117  Fed.  99,  54  C.  C.  A.  485; 
C.  H.  Davis  Co.  v.  Morgan,  117  Ga.  504, 
97  Am.  St.  Rep.  171,  61  L.  R.  A.  148, 
43  S.  E.  732.  (No  consideration  for  an 
agreement  changing  compensation  but 
not  changing  services  due.) 

SHillman  v.  Young,  64  Or.  73,  129 
Pac.  124  [denying  rehearing,  64  Or.  73, 
127  Pac.  793]. 

4  See  §§  585  et  seq. 

5  England.  Jackson  v.  Cobbin,  8  M. 
&  W.  790. 


Alabama.  Johnson  v.  Sellers,  33  Ala. 
265;  Clark  v.  Jones,  85  Ala.  127. 

Arkansas.  Feldman  v.  Fox,  112  Ark. 
223,  164  S.  W.  766, 

California.  Ellison  v.  Water  Co.,  12 
Cal.  542. 

Colorado.  Ben  ford  v.  Tockey,  — 
Colo.  — ,  164  Pac.  725. 

Illinois.  Phoenix  Ins.  Co.  v.  Rink, 
110  111.  538. 

Indiana.  Ford  v.  Garner,  15  Ind.  298; 
Reynolds  v.  Nugent,  25  Ind.  328;  Rite- 
nour  v.  Mathews,  42  Ind.  7. 

Iowa.  Runkle  v.  Kettering,  127  la. 
6,  102  N.  W.  142;  Awe  v.  Gadd,  179 
la.  520,  161  N.  W.  671. 

Kentucky.  Eblin  v.  Miller,  78  Ky. 
371;  Combs  v.  Burt  &  Brabb  Lumber 
Co.  (Ky.),  85  S.  W.  227,  27  Ky.  Law 
Rep.  439. 

Maine.  Westcott  v.  Mitchell,  95  Me. 
377,  50  Atl.  21. 

Massachusetts.  Parrot  v.  Mexican 
Central  Ry.  Co.,  207  Mass.  184,  93  N. 
E.  590. 

Minnesota.  Davidson  v.  Benefit  So- 
ciety, 39  Minn.  303,  1  L.  R.  A.  482,  39 
N.  W.  803;  King  v.  Ry.  Co.,  61  Minn. 
482,  63  N.  W.  1105. 

Montana.  Easterly  v.  Jackson,  29 
Mont.  496,  75  Pac.  357. 

Nebraska.  Esterly  Harvesting  Ma- 
chine Co.  v.  Pringle,  41  Neb.  265,  59 
N.  W.  804. 

New  Jersey.  Watts  v.  Frenehe,  19 
N.  J.  Eq.  407. 
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pay  an  additional  consideration  to  a  vendor  of  realty  to  induce  him 
to  perform  his  contract  to  convey,6  such  as  a  promise  to  pay  an 
additional  amount  to  one  of  two  joint  vendors  under  a  contract  for 
the  sale  of  realty  to  induce  him  to  execute  a  deed  in  performance 
of  such  contract;7  a  promise  by  the  vendee  of  realty  to  pay  rent 
in  addition  to  the  payments  required  by  the  contract ;  •  a  promise 
by  a  debtor  to  pay  his  debt,  as  consideration  for  a  promise  by  the 
mortgagee  to  release  certain  realty  from  the  lien  of  such  mort- 
gage;9 and  a  promise  by  a  mortgagee  to  pay  other  debts  of  the 
mortgagor  to  induce  such  mortgagor  to  execute  the  mortgage  in 
accordance  with  the  terms  of  the  original  contract,10  are  none  of 
them  supported  by  consideration.  The  return  of  a  check  which 
was  not  given  for  a  legal  obligation,  and  the  payment  of  which 
the  maker  could  rightfully  stop,  was  held  to  be  no  consideration 
for  the  maker's  promise.11  Promises  by  a  surety  to  induce  the 
principal  to  pay  the  note ; 12  a  promise  to  induce  a  debtor  to  pay 
the  debt;11  a  promise  to  induce  a  debtor  to  give  his  note  for  a 
debt ; 14  a  promise  by  an  accommodation  endorser  made  in  con- 
sideration of  the  payment  of  such  note  by  the  party  for  whose 
benefit  it  was  endorsed ; 1§  a  promise  to  induce  an  architect  to  com- 
plete a  building  contract ; 16  a  promise  of  additional  compensation 
to  induce  a  workman  to  perform  his  contract ; "  additional  corn- 


New  York.  Vanderbilt  v.  Schreyer, 
91  N.  Y.  392;  Seybolt  v.  R.  R.,  95  N. 
Y.  562,  47  Am.  Rep.  75;  Arend  v.  Smith, 
151  N.  Y.  502,  45  N.  E.  872. 

North  Dakota.  Gaar  v.  Green,  6  N. 
D.  48,  68  N.  W.  318. 

Pennsylvania.  Erb  v.  Brown,  69  Pa. 
St.  216. 

Utah.  Smith  v.  Brown,  —  Utah  — , 
165  Pac.  468. 

Vermont.  Cobb  v.  Cowdery,  40  Vt. 
25,  94  Am.  Dec.  370. 

Virginia.  Keffer  v.  Grayson,  76  Va. 
517,  44  Am.  Rep.  171;  Rowland  Lum- 
ber Co.  v.  Ross,  100  Va.  275,  40  S.  E. 
922  (obiter). 

West  Virginia.  Thomas  v.  Mott,  74 
W.  Va.  493,  82  S.  E.  325. 

•  McDonou'gh  v.  Saunders,  —  Ala.  — , 
78  So.  160. 

7  Easterly  v.  Jackson,  29  Mont.  496, 
75  Pac.  357. 

t  Able  v.  Gunter,  174  Ala,  389,  57  So. 
404. 


9  Watts  v.  Parks  (Ky.),  78  S.  W. 
1125. 

tORunkle  v.  Kettering,  127  la.  6,  102 
N.  W.  142. 

llNeikirk  v.  Williams,  81  W.  Va. 
558,  94  S.  E.  947. 

12  Ford  v.  Garner,  15  Ind.  298;  Rite- 
nour  v.  Mathews,  42  Ind.  7. 

13  Bowers  v.  Missouri  State  Life  Ins. 
Co.,  —  Okla.  — ,  169  Pac.  833. 

H  Arend  v.  Smith,  151  N.  Y.  502,  45 
N.  E.  872.  (This  case  seems  to  ignore 
the  rule  that  a  change  in  form  from 
a  non-negotiable  to  a  negotiable  debt 
is  a  consideration.)     See  f  544. 

USherwin  v.  Brigham,  39  O.  S.  137. 

H  Lingenfelder  v.  Brewing  Co.,  103 
Mo.  578,  15  S.  W.  844.  To  the  same 
effect  see  Willingham,  etc.,  Co.  v.  Drew, 
117  Ga.  850,  45  S.  E.  237. 

17  Combs  v.  Burt  &  Brabb  Lumber 
Co.  (Ky.),  85  S.  W.  227,  2fl  Ky.  Law 
Rep,43a. 
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pensation  to  a  sub-contractor  for  work  required  by  the  contract ; fg 
or  promise  to  do  additional  work,  made  after  the  contract  was 
completed,  but  before  notes  were  signed,  as  provided  by  the  terms 
of  the  contract,19  as  a  promise  by  a  builder,  after  completing  a 
house  according  to  contract,  to  put  on  an  additional  coat  of  var- 
nish ; w  or  a  promise  to  pay  to  a  sailor  a  higher  rate  of  wages  than 
was  originally  agreed  upon,21  are  not  supported  by  consideration. 
If  A  and  B  had  entered  into  a  contract  by  which  B  was  to  plant 
and  gather  a  crop  on  A's  land  for  a  certain  share  of  the  crop  and 
for  a  certain  additional  compensation,  A's  subsequent  promise  to 
guarantee  a  certain  minimum  profit  to  B,  in  consideration  of  B's 
performance  of  such  contract,  is  not  supported  by  sufficient  con- 
sideration.22 So  a  promise  by  a  mortgagor  to  assign  an  insurance 
policy  after  loss,  which  policy  he  had  agreed  to  assign  when  the 
loan  was  made ; n  a  reinstatement  of  a  forfeited  policy  in  accord- 
ance with  the  terms  of  the  original  contract;24  a  direction  in  a 
will  for  repayment  of  a  loan  made  to  testator  by  his  wife;21  or 
•executing  a  deed  in  accordance  with  a  contract  so  to  do,21  are  none 
of  them  considerations  for  promises  based  thereon.  If  A  has 
agreed  to  convey  land  to  B  for  a  certain  price,  and  at  the  time  for 
performance  B  refuses  to  perform  unless  A  also  agrees  to  procure 
for  B  the  title  of  certain  remaindermen  in  a  distinct  tract  of  land, 
such  latter  promise  by  A  is  without  consideration.27  If  A  employs 
B  to  act  as  detective,  B  can  not  recover  a  reward  which  A  has 
offered  for  the  arrest  and  conviction  of  criminals,  whom  it  was  B's 
duty  to  arrest  and  convict.21  If  A  and  B,  who  are  directors  of  a 
corporation,  have  agreed  to  pay  the  debts  of  such  corporation  in  a 
certain  proportion,  a  subsequent  promise  by  which  A  agrees  to  pay 
a  greater  proportion  of  such  indebtedness,  in  order  to  induce  B  to 


1i  Jones  v.  Risley,  91  Tex.  1,  32  S. 
W.  1027.  (Where  there  is  no  breach 
to  justify  him  in  abandoning  the  con- 
tract.) 

UGaar  v.  Green,  6  N.  D.  48,  68  N. 
W.  318. 

ttWidiman  v.  Brown,  83  Mich.  241, 
47  N.  W.  231. 

21  Stilk  v.  Myrick,  2  Camp.  317 ;  Bart- 
lett  v.  Wyman,  14  Johns.  (N.  Y.)  260. 

ttFeldman  v.  Fox,  112  Ark.  223,  164 
S.  W.  766. 

23  Lewis  v.  McReavey,  7  Wash.  294, 
34  Pac.  832. 


24  Davidson  v.  Benefit  Society,  39 
Minn.  303,  1  L  R.  A.  432,  39  N.  W. 
803. 

2SCharch  v.  Charch,  57  O.  S.  561,  49 
N.  E.  408.  (No  consideration  for  her 
surrender  of  her  own  property.) 

2»  Easterly  v.  Jackson,  29  Mont.  496, 
75  Pac  357. 

27  Tarnow  v.  Carmichael,  82  Neb.  1, 
116  N.  W.  1031. 

2«  Forsy the  v.  Murnane,  119  Minn. 
181, 129  N.  W.  134. 
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pay  a  portion  thereof,  is  without  consideration.21  No  legal  right 
has  been  given  up  by  the  promisee  and  none  has  been  acquired  by 
the  promisor.  Unless  a  new  theory  of  consideration  is  to  be 
evolved,  the  foregoing  cases  must  be  regarded  as  correct.  A  prior 
oral  agreement  is  not  a  consideration  for  a  subsequent  promise 
which  is  made  to  induce  a  party  to  such  oral  agreement,  who  has 
subsequently  entered  into  a  written  contract  differing  from  such 
oral  agreement  in  certain  respects,  to  perform  such  written  agree- 
ment, even  if  the  subsequent  promise  conforms  substantially  to 
the  terms  of  the  original  oral  contract.30 

Whether  there  is  sufficient  consideration  to  render  the  contract, 
which  is  made  to  secure  performance  of  the  former  contract,  valid 
and  enforceable  as  between  the  parties  or  not,  third  persons  may 
take  advantage  of  the  actual  legal  situation  which  is  created  by 
such  new  contract.81  If  B  has  agreed  to  construct  a  building  for 
A  for  a  specified  consideration,  and  B  is  unable  to  perform  such 
contract  by  reason  of  his  insolvency,  and  to  induce  such  perform- 
ance, A  promises  to  pay  for  labor  and  material,  X,  who  has  fur- 
nished property  to  B  after  such  arrangement  between  A  and  B, 
may  recover  against  A  on  the  theory  that  such  arrangement  be- 
tween A  and  B  made  B  the  agent  of  A.82 

§590.  Held  to  constitute  consideration.  The  courts  are  not, 
however,  in  accord  upon  this  question,  elementary  as  it  might 
seem.  In  some  jurisdictions,  A's  promise  to  B  to  perform  a  prior 
valid  contract  between  A  and  B,  is  said  to  be  sufficient  considera- 
tion for  a  promise  made  by  B  to  A  to  induce  such  performance.1 


MWeed  ▼.  Spears,  193  N.  Y.  289,  86 
N.  E.  10. 

30  Easterly  v.  Jackson,  29  Mont.  496, 
75  Pac.  357. 

31  Carolina  Hardware  Co.  v.  Raleigh 
Banking  &  Trust  Co.,  169  N.  Car.  744, 
86  S.  E.  706. 

32  Carolina  Hardware  Co.  v.  Raleigh 
Banking  &  Trust  Co.,  169  N.  Car.  744, 
86  S.  E.  706. 

1  United  States.  Domenico  v.  Pack- 
ers' Association,  112  Fed.  554. 

Alabama.  Stoudenmeier  v.  William- 
son, 29  Ala.  556;  Thomason  v.  Dill, 
30  Ala.  444. 

Colorado.  Doherty  v.  Doe,  18  Colo. 
456,   33   Pac.    165;    Hyman   v.   Jockey 


Club  Co.,  9  Colo.  App.  299,  48  Pac.  671. 

Massachusetts.  Rogers  v.  Rogers,  139 
Mass.  440,  1  N.  E.  122. 

Michigan.  Moore  v.  Locomotive 
Works,  14  Mich.  266.  Compare  Widi- 
man  v.  Brown,  83  Mich,  241,  47  N.  W. 
231 ;  where  after  full  performance  by  a 
builder,  payment  was  refused  unless  an 
additional  coat  of  varnish  should  be 
put  on,  and  a  promise  to  do  so  by 
the  builder  was  held  not  to  be  a  con- 
sideration. Goebel  v.  Linn,  47  Mich. 
489,  41  Am.  Rep.  723,  11  N.  W.  284; 
Conkling  v.  Tuttle,  52  Mich.  630,  18  N. 
W.  391;  Blodgett  v.  Foster,  120  Mich. 
392,  79  N.  W.  625;  Scanlon  v.  North- 
wood,  147  Mich.  139,  110  N.  W.  493. 
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The  theory  of  some  of  these  last  cited  cases  is  that  the  original 
contract  was  in  part  executory,  and  that  the  parties  might  rescind, 
the  waiver  of  their  mutual  rights  being  a  consideration,  and  that 
there  would  then  be  no  objection  to  their  making  a  new  contract 
which  might  cover  the  same  subject-matter  as  the  original  contract. 
As  stated  abstractly  this  is  no  doubt  true.  The  objection  to  apply- 
ing the  doctrine  to  these  cases  is  that  it  assumes  facts  which  do 
not  exist;  for  in  almost  every  case  the  transaction  was  not  a  vol- 
untary rescission  followed  by  a  subsequent  independent  new  con- 
tract, but  simply  a  promise  to  pay  additional  compensation  for 
performance  of  the  old  contract,  often  made  after  rights  were  fixed 
by  breach.  Thus  a  promise  to  reduce  rent  after  the  tenant  had 
taken  possession  and  refused  to  pay  the  rent  stipulated;2  a  prom- 
ise to  repair,  made  after  a  lease  was  executed ; 8  a  promise  to  pay 
a  certain  amount  extra  to  induce  the  adversary  party  to  deliver 
lumber,4  or  iron,5  or  ice,1  or  a  locomotive,7  or  plated  ware,1  have 
each  been  explained  as  new  contracts. 

If  one  party  to  a  contract  refuses  performance  except  on  terms 
more  favorable  to  him  than  those  of  the  original  contract,  it  is  the 
duty  of  the  adversary  party  to  do  what  a  reasonable  and  prudent 
man  should  do  to  mitigate  damages ; 9  and  if  the  readiest  and  most 
convenient  method  of  mitigating  such  damages  is  to  induce  the 
adversary  party  to  perform  upon  more  favorable  terms,  it  would 
seem  that  the  party  who  attempts  to  mitigate  damages  in  this  way 
ought  not  to  be  regarded  as  giving  up  his  right  of  action  upon  the 
original  contract.    This  view  has  been  adopted  in  some  jurigdic- 


2Doherty  v.  Doe,  18  Colo.  456,  33  Pac. 
165;  Hyman  v.  Club,  9  Colo.  App.  299, 
48  Pac.  671.  For  a  case  taking  the 
opposite  view  see  Goldsborough  v. 
Gable,  140  111.  269,  15  L.  R.  A.  294,  29 
N.  £.  722.  An  agreement  to  reduce 
rent  when  the  tenant  holds  over  was 
held  valid  in  Moore  v.  Harter,  67  0. 
S.  250,  65  N.  E.  883. 

3Conkling  v.  Tuttle,  52  Mich.  630, 
18  N.  W.  391.  In  this  case  the  time 
was  changed,  and  a  consideration  may 
be  found  therein. 

IBlodgett  v.  Poster,  120  Mich.  392, 
79  N.  W.  625.  In  this  case  the  promise 
for  extra  compensation  was  as  follows : 
"In  consideration  of  the  faithful  per- 


formance of  the  above  and  foregoing 
contract  by  the  parties  of  the  first  part, 
which  they  agree  to  do,  it  is  hereby 
agreed  by  the  parties  that  the  prices 
for  lumber  shall  be  one  dollar  per  M. 
higher  than  the  prices  named  in  the 
contract." 

» Agel  v.  Mfg.  Co.,  77  Vt  13,  56  Atl. 
792. 

•  Goebel    v.   Linn,   47   Mich.   489,   41 
Am.  Rep.  723,  11  N.  W.  284. 

7  Moore    v.    Locomotive    Works,    14 
Mich.  266. 

•  Rogers  v.  Rogers,  139  Mass.  440,  1 
N.  E.  122. 

9  See  ch.  LXXXVn. 
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tions.10  If  A  and  B  have  entered  into  a  contract  whereby  A  ha3 
agreed  to  sell  certain  goods  to  B  for  a  certain  price,  and  B  re- 
fuses to  perform,  A  may  treat  such  refusal  as  a  breach,  sell  such 
goods  to  B  at  a  lower  price,  and  maintain  an  action  against  B  for 
the  difference  between  the  contract  price  and  the  price  at  which 
such  goods  were  resold.11  Under  this  theory,  however,  the  party 
who  is  not  in  default  does  not  surrender  his  right  of  action  against 
the  party  who  is  in  default  by  making  such  new  contract,  in  order 
to  mitigate  damages. 

In  some  cases  it  is  said  that  no  consideration  other  than  the 
mutual  agreement  of  the  parties  is  necessary  to  support  the  con- 
tract of  rescission,  even  if  the  new  contract  is  the  same  as  the 
original  contract,  with  the  exception  of  one  term.12  The  recent 
cases  do  not  attempt  to  give  a  reason  for  this  rule,  resting  it  solely 
on  authority.13  In  some  jurisdictions  in  which  this  view  is  still 
held,  the  courts  have  vacillated  between  the  minority  view  and  the 
majority  view.  Some  of  the  early  cases  upon  which  this  rule 
rests,14  have  been,  in  effect,  overruled  by  later  cases.15  In  Michi- 
gan it  was  held  in  a  number  of  cases  that  B's  performance  of  the 
original  contract  was  consideration  for  A's  promise  to  induce  him 
to  perform.16  Subsequently  it  was  held  that  A's  promise  to  do 
additional  work  under  his  contract,  in  order  to  induce  B  to  make 
the  payments  provided  for  by  such  contract,  was  without  con- 
sideration.17 In  later  cases,  however,  it  has  been  held  in  Michigan 
that  B's  performance  is  a  consideration  for  A's  promise.11  Where 
B  agreed  to  do  certain  work  for  certain  specified  compensation, 
and  B  subsequently  refused  to  perform  when  he  found  that  he 
would  lose  money  under  such  contract,  it  was  held  that  B's  con- 


10  Arkansas  &  Texas  Grain  Co.  v. 
Young  &  Fresch  Gram  Co.,  79  Ark.  603, 
116  Am.  St.  Rep.  99,  96  S.  W.  142. 

11  Arkansas  &  Texas  Grain  Co.  v. 
Young,  etc.,  Co.,  79  Ark.  603,  116  Am. 
St.  Rep.  99,  96  S.  W.  142. 

12  Stoudenmeier  v.  Williamson,  29 
Ala.  558;  Thomason  v.  Dill,  30  Ala.  444. 

MDoherty  v.  Doe,  18  Colo.  456,  33 
Pac.  165;  Blodgett  v.  Foster,  120  Mich. 
392,  79  N.  W.  625;  Scanlon  v.  North- 
wood,  147  Mich.  139,  110  N.  W.  493. 

UMunroe  v.  Perkins,  26  Mass.  (9 
Pick)  298;  Lattimore  v.  Harsen,  14 
Johns.  (N.  Y.)  330. 


18  Parrot  v.  Mexican  Central  Ry.  Co., 
207  Mass.  184,  93  N.  E.  590;  Vander- 
bilt  v.  Schreyer,  91  N.  Y.  392;  Arend 
v.  Smith,  151  N.  Y.  502,  45  N.  E.  872. 

It  Moore  v.  Detroit  Locomotive 
Works,  14  Mich.  266;  Goebel  v.  Linn, 
47  Mich.  489,  41  Am.  Rep.  723,  11  N. 
W.  284;  Conkling  v.  Tuttle,  52  Mich. 
630,  18  N.  W.  391. 

"Widiraan  v.  Brown,  83  Mich.  241, 
47  N.  W.  231. 

18  Blodgett  v.  Foster,  120  Mich.  392, 
79  N.  W.  625;  Scanlon  ▼.  Northwood, 
147  Mich.  139,  110  N.  W.  493. 
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tinuing  performance  was  consideration  for  A's  promise  to  pay  him 
such  further  sum  as  would  be  necessary  to  enable  B  to  pay  his 
workmen  for  such  work  at  the  usual  rate  of  wages.19  In  Massa- 
chusetts it  has  been  decided  in  a  number  of  casefe  that  B's  perform- 
ance is  a  consideration  for  A's  promise.  If  A  has  agreed  to  do 
certain  work  for  B,  $nd,then  refuses  to  perform,  B's  promise  to 
pay  an  additional  amount  to  induce  A  to  perform  is  said  to  operate 
as  a  rescission  of  the  original  contract,  and  to  be  supported  by 
sufficient  consideration,20  although  in  recent  cases  no  reason  for 
such  result  has  been  given.21  Massachusetts  has  refused  to  apply 
this  rule  recently  in  a  case,22  which,  in  its  material  facts,  was  like 
the  earlier  cases23  in  which  it  was  applied.  B  had  agreed  to  pre- 
pare a  sportsman's  guide  for  A,  a  railway  company,  for  an  agreed 
compensation,  and  subsequently  B  demanded  partial  payment  in 
advance,  and  to  induce  B  to  continue  performance  A  promised  to 
make  certain  advances.  It  was  held  that  B's  performance  of  the 
original  contract  was  not  a  consideration  for  A's  promise  to  make 
such  advances,  and  that  A's  refusal  to  make  advances  after  prom- 
ising so  to  do  did  not  discharge  B  from  his  duty  to  perform  the 
original  contract.24 

§  591.  Unforeseen  difficulties  in  performance  held  to  constitute 
consideration.  In  a  number  of  jurisdictions,  a  compromise  view 
has  been  suggested;  and  it  has  been  said  that  while  ordinarily 
performance  of  an  existing  contract  between  the  parties  to  the 
new  contract  is  no  consideration  for  the  new  contract,  yet,  if  such 
performance  is  refused  by  reason  of  difficulties,  which  were  not 
anticipated  by  the  parties  when  the  contract  was  made,  such  per- 
formance, in  view  of  such  difficulties,  is  sufficient  consideration.1 


MScanlon  v.  North  wood,  147  Mich. 
139,  110  N.  W.  493. 

20  Rollins  v.  Marsh,  128  Mass.  116. 
See  on  this  question  Munroe  v.  Per- 
kins, 26  Mass.  (9  Pick)  298,  20  Am. 
Dec.  475;  Holmes  v.  Doan,  63  Mass.  (9 
Cush)  135;  Peck  v.  Requa,  79  Mass.  (13 
Gray)  407;  Rogers  v.  Rogers,  139  Mass. 
440,  1  N.  E.  122;  Tobin  v.  Kells,  207 
Mass.  304,  93  N.  E.  596. 

21  Tobin  v.  Hells,  207  Mass.  304,  93 
N.  E.  596. 

22  Parrot  v.  Mexican  atntral  Ry.  Co., 
207  Mass.  184,  34  L.  R.  A.  (N.S.)  261, 
93  N.  E.  590. 


23  See  note  20  in  this  section. 

24  Parrot  v.  Mexican  Central  Ry.  Co., 
207  Mass.  184,  34  L.  R.  A.  (N.S.)  261, 
93  N.  E.  590. 

1  Kentucky.  John  King  Co.  v.  Louis- 
ville &  N.  R.  Co.,  131  Ky.  46,  114  S.  W. 
308  [rehearing  denied,  116  S.  W.  1201]. 

Maryland.  Linz  v.  Schuck,  106  Md. 
220,  124  Am.  St.  Rep.  481,  11  L.  R.  A. 
(N.S.)  789,  67  Atl.  286. 

Michigan.  Blodgett  v.  Foster,  120 
Mich.  392,  79  N.  W.  625.  (Where  the 
lumber  proved  of  the  best  and  poorest 
grades,  the  medium  grades  not  being 
present.) 
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If  unforeseen  difficulties  render  the  performance  of  a  contract 
more  expensive  and  more  burdensome  than  was  contemplated 
originally,  and  A  refuses  performance,  B's  promise  of  additional 
compensation  to  A,  to  induce  A  to  perform  the  original  contract, 
is  said  to  be  supported  by  sufficient  consideration.2  Whether  this 
is  really  the  law  in  these  jurisdictions,  may  be  regarded  as  doubt- 
ful. The  unforeseen  difficulties  of  which  the  court  is  speaking,  are 
not  such  impossibilities  as  would  discharge  the  prior  contract ;  and 
if  they  were,  the  performance  in  a  modified  form  would  undoubt- 
edly be  a  consideration  for  a  new  promise.3  In  some  of  the  cases, 
the  remark  is  purely  an  obiter,  since  the  court  finally  held  that  the 
difficulty  of  performance  is  one  which  he  should  have  foreseen.4 
In  some  of  the  cases  which  adopt  this  view,  an  additional  con- 
sideration  might  be  found  if  the  court  had  thought  it  necessary.  If 
the  difficulty  is  not  anticipated  by  A,  because  of  B's  misrepresen- 
tation, even  if  innocent,  A's  waiver  of  such  ground  for  rescinding 
the  contract,  and  his  willingness  to  perform,  are  sufficient  consider- 
ations for  B's  promise  to  pay  extra  compensation.'  In  many  juris- 
dictions, such  misrepresentation  would  give  the  adversary  party 
the  right  to  avoid  the  contract;  and  where  this  is  the  case,  his 
waiver  of  his  right  to  avoid  such  contract  is  a  consideration  for  a 
new  promise.  Where  A  induced  B  to  enter  into  a  contract  for 
excavating  a  cellar,  by  misrepresenting  the  character  of  the  soil  to 
be  excavated,  A's  promise  to  pay  an  additional  compensation  to 
B,  in  order  to  induce  B  to  continue  performance,  was  held  to  be 

supported  by  sufficient  consideration.6    In  other  cases,  the  original 

• 

Minnesota.    Michaud  v.  McGregor,  61  em  Ry.,  61  Minn.  482,  63  N.  W.  1105. 

Minn.  198,  63  N.  W.  479;  King  v.  Du-  (Where  the  difficulty  in  clearing  land 

luth,  Missabe  &  Northern  Ry.  Co.,  61  arose  from  the  ground's  being  frozen, 

Minn.  482,  63  N.  W.  1105.  which    might   have    been   expected    in 

New  York.    Meech  v.  Buffalo,  29  N.  Minnesota  in  winter.) 

Y.  198.  «Linz  v.  Schuck,   106  Md.  220,   124 

2Linz   v.   Schuck,   106  Md.   220,   124  Am.  St.  Rep.  481,  11  L.  R.  A.   (N.S.) 

Am.  St.  Rep.  481,  11  L.  R.  A.  (N.S.)  789,  67  Afl.  286;  Osborne  v.  O'Reilly, 

789,  67  Atl.  286.   (Where  the  contractor  42  N.  J.  Eq.  467,  9  Atl.  209.     (Where 

who  had  agreed  to  dig  a  cellar  assumed  A  was  to  excavate  for  B,  and  B  mis- 

that  the  ground  was  of  the  same  char-  stated  the  character  of  the  underlying 

acter  as  the  surface,  whereas  it  was  rock.) 

soft  mud  underneath,  requiring  the  con-  CLinz  v.   Schuck,   106  Md.   220,   124 

tractor  to  drive  piles  and  use  concrete  Am.  St.  Rep.  481,  11  L.  R.  A.  (N.S.) 

to  get  a  foundation.)  789,  67  Atl.  286.    (The  unforeseen  diffi- 

3  For  impossibility  of  performance  as  culty  was  emphasized  by  the  court  as 
a  discharge,  see  ch.  LXXV111.  the  real   basis  of   its   decision,  rather 

4  King  v.  Duluth,  Missabe  &  North-  than  the  innocent  misrepresentation.) 
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contract  was  entered  into  under  a  mutual  mistake  of  fact  as  to 
the  character  of  the  work  to  be  done,  and  performance  is  a  con- 
sideration.7 In  some  jurisdictions,  performance  of  a  contract 
entered  into  under  mistake  is  a  consideration,'  even  though  such 
mistake  would  not  ordinarily  render  such  contract  invalid.9  Where 
the  difficulty  consisted  in  the  fact  that  the  city  had  placed  large 
rocks  on  B's  land,  which  had  subsequently  been  covered  with  earth, 
so  that  A  could  not  drive  piles  to  make  a  foundation  for  B's 
building  under  his  contract  with  B,  and  A  claimed  in  good  faith 
the  right  to  refuse  to  perform,  it  was  held  that  A's  agreeing  to 
perform  and  to  keep  strict  account  of  the  cost  of  removing  the 
rock,  so  that  B  could  use  such  account  as  evidence  against  the  city, 
was  a  sufficient  consideration  for  B's  promise  to  pay  additional 
compensation.10  In  other  cases,  however,  no  technical  mistake  ap- 
pears ;  and  while  performance  proved  more  expensive  to  one  party 
than  he  had  anticipated,  no  ground  for  avoiding  the  contract  was 
shown,  unless  the  courts  are  ready  to  adopt  the  general  rule  that 
either  party  to  a  contract  may  avoid  liability  if  he  finds  that  per- 
formance will  not  be  profitable.11 

In  other  jurisdictions,  however,  performance  of  a  contract 
already  existing  between  the  parties,  is  not  a  consideration,  even 
though  unforeseen  difficulties  have  arisen,  which  make  perform- 
ance more  expensive  or  difficult  than  was  contemplated  by  the 
parties,  as  long  as  the  contract  is  not  rendered  impossible  of  per- 
formance.12 If  B  agrees  to  construct  a  cellar  wall  for  A  in  a  work- 
manlike manner,  and  under  a  proper  construction  of  such  contract 
B  is  to  take  the  risk  as  to  the  character  of  the  Soil,  A's  promise  to 
pay  B  for  a  special  foundation  which  B  is  obliged  to  put  in,  in 
order  to  perform  his  contract,  is  without  consideration.13 

§592.  Presence  of  additional  consideration.  In  some  of  the 
cases  which  are  usually  cited  in  support  of  the  rule  that  perform- 
ance by  B  of  a  prior  contract  between  A  and  B  is  consideration  for 

V 

7  John  King  Co.  v.  Louisville  &  N.  city   the   amount    of   such    additional 

K.  Co.,  131  Ky.  46,  114  S.  W.  308  [re-  compensation.) 

hearing  denied,  116  S.  W.  1201].  HMeech  v.  Buffalo,  29  N.  Y.  198, 

t  Michaud  v.  McGregor,  61  Minn.  198,  12  Creamery    Package    Mfg.    Co.    ▼. 

63  N.  W.  479.  Russell,  84  Vt.  80,  32  L.  R.  A.   (N.S.) 

•  See  §384.  135,  78  Atl.  718. 

10  Michaud  v.  McGregor,  61  Minn.  198,  W  Creamery    Package    Mfg.    Co.    v. 

63  N.  W.  479.    (In  this  case  A  had  per-  Russell,  84  Vt.  80,  32  L.  R.  A   (N.S.) 

formed  and  B  had  recovered  from  the  135,  78  Atl.  718. 
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A's  promise  to  pay  additional  compensation,  there  was,  in  fact,  an 
additional  and  substantial  consideration;  and  the  cases  would  have 
been  decided  in  the  same  way,  even  if  the  courts  had  adopted  the 
opposite  rule.  In  many  of  the  cases  which  are  cited  as  authority 
for  the  proposition  that  performance  of  a  prior  contract  is  suffici- 
ent consideration  for  a  new  contract  between  the  same  parties, 
there  was,  in  fact,  a  modification  of  the  terms  of  the  contract  on 
each  side.  Thus  if  the  owner  makes  a  modification  of  the  plans 
and  specifications  of  a  building  contract,  the  assent  of  the  con- 
tractor to  such  modification  is  consideration  for  a  promise  to  pay 
additional  compensation.1  A  promise  by  the  holder  of  a  note  to 
an  endorser  to  pay  a  certain  sum  of  money  to  the  endorser,  in  con- 
sideration of  the  endorser's  paying  notes  which  were  not  yet  due 
and  payable,  and  upon  which  his  liability  had  not  been  fixed  by 
protest  and  notice,  was  held  to  be  supported  by  a  sufficient  con- 
sideration.2 In  other  cases  there  was  a  waiver  of  a  right  to  avoid 
the  contract!  If  one  party  in  good  faith  claims  a  right  to  rescind 
for  mistake,  his  waiver  of  such  right  is  consideration  for  a  promise 
to  pay  additional  compensation.3  If  B  is  induced  to  enter  into  the 
contract  by  A 's  innocent  misrepresentation  for  which  B  has  a  right 
to  rescind,  B's  waiver  of  such  right  is  a  consideration.4  A,  a  mort- 
gagee under  a  construction  contract,  agreed  to  pay  to  D,  a  sub- 
contractor, the  amount  which  D  was  to  receive  from  the  principal 
contractor,  B,  three-fourths  of  such  sum  to  be  paid  when  C  had 
earned  the  payment  which  was  due  on  the  completion  of  the  work, 
and  the  remaining  one-fourth  when  C  had  earned  the  payment  to  be 
made  thirty-three  days  after  the  completion  of  the  work.  Subse- 
quently, when  the  first  payment  was  overdue,  A  requested  D  to 
extend  the  time  of  such  payment  until  D  had  completed  the  work, 
at  which  time  A  agreed  to  pay  the  entire  amount.  D  completed 
such  work  in  accordance  with  his  contract  with  C.  It  was  held 
that  sufficient  consideration  for  such  new  contract  existed,  and  that 
A  was  bound  to  make  such  payments  to  D  when  D  performed, 
although  C  never  earned  such  last  payment.1  If  the  parties  differ 
in  good  faith  as  to  the  construction  of  a  written  contract,  the 
waiver  by  one  party  of  the  construction  for  which  he  contends,  is 
a  consideration  for  a  promise  by  the  adversary  party  for  addi- 

1  Bishop  v.  Busse,  69  111.  403;  Meyer  3  Cooke  v.  Murphy,  70  III.  96. 

v.  Livesley,  66  Or.  383,  108  Pac.  121  «Oert>oroe  v.  O'Reilly,  42  N.  J.   Eq. 

[denying  rehearing,   107  Pac.  476].  467. 

t  L'Amoreux  v.  Gould,  7  N.  Y.  349,  57  I  Swarteman  v.  Babcock,  218  Mass. 

Am.  Dec  624.  334,  106  N.  E.  1022. 


§593 


Page  on  Contracts 


1012 


tional  compensation.1  In  such  cases  there  undoubtedly  is  a  con- 
sideration; and  such  contracts  would  be  enforced  in  jurisdictions 
in  which  performance  of  a  prior  contract  between  the  same  parties 
was  held  not  to  be  a  consideration. 

It  has  been  suggested  that  although  the  promise  to  pay  com- 
pensation in  addition  to  the  contract  rate  in  consideration  of  per- 
formance, or  the  contract  to  furnish  an  additional  quantity  or  a 
better  quality  for  the  same  compensation,  may  lack  consideration, 
and  may  be  unenforceable  while  executory,7  -nevertheless,  when 
the  second  contract  has  been  performed  in  full,  the  original  con- 
tract has  been  discharged,  and  no  action  can  be  maintained 
thereon.1  Where  the  original  contract  fixed  the  price  at  a  certain 
unit  of  weight,  and  the  seller,  in  order  to  induce  the  buyer  to  per- 
form, agreed  to  furnish  a  larger  unit  for  the  same  price,  it  was 
held  that  after  the  second  contract  had  been  performed,  the  seller 
could  not  recover  upon  the  original  contract.' 


§593.  Performance  of  pre-existing  contract  with  third  person 
held  not  to  be  consideration.  The  promise  on  consideration  of  per- 
forming a  pre-existing  contract  may  be  made  by  a  third  person, 
who  was  not  a  party  to  the  original  contract.  If  the  act  which  B 
performs  or  promises  to  perform  is  one  which  he  is  bound  to  do 
under  a  contract  which  he  has  already  entered  into  with  X,  we 
find  again  a  divergence  of  authority  as  to  the  sufficiency  of  such 
act  or  promise  on  the  part  of  B,  as  consideration  for  a  promise 
made  by  A  to  B,  to  induce  B  to. perform  his  contract  with  X.  Here, 
again,  the  great  weight  of  authority  is  that  such  act  or  promise  is 
not  a  consideration,  since  B  is  doing  only  what  he  is  already  bound 
to  do  by  his  contract  with  X,  although  he  has  also  attempted  to 
bind  himself  by  a  promise  to  A  to  perform  such  contract  with  X.1 
A  promise  by  A  to  B  to  induce  B  to  pay  for  stock  for  which  he 


•  New  Jersey  Trusi  A  Safe  Deposit 
Co.  v.  Nat'l  Gas  &  Construction  Co., 
71  N.  J.  L.  29,  58  Atl.  104. 

7  Agel  v.  F.  R.  Patch  Mfg.  Co.,  77  Vt. 
13,  58  Atl.  702. 

•  Agel  v.  F.  R.  Patch  Mfg.  Co.,  77  Vt. 
13,  58  Atl.  792. 

•  Agel  v.  F.  R.  Patch  Mfg.  Co.,  77  Vt. 
:3,  58  Atl.  792. 

1  United  States.  National  Electric 
Signaling  Co*  v.  Fessenden,  207  Fed. 
915. 


Alabama.  Prickett  v.  Bates,  4  Ala. 
390;   Johnson  v.  Sellers,  33  Ala.  265. 

California.  Ellison  v.  Jackson  Water 
Co.,  12  Cal.  542;  Marinovich  v.  Kil- 
burn,  153  Cal.  638,  96  Pac.  303. 

District  of  Columbia.  Merrick  v. 
Giddings,   12  D.   C.  HI  Mackey),  394. 

Illinois.  Havana  Press  Drill  Co.  v. 
Ashhurst,   148  111.  115,  35  N.  E.  873. 

Indiana.  Peelman  v.  Peelman,  4  Ind. 
612;  Ford  v.  Garner,  15  Ind.  298;  Rey- 
nolds v.  Nugent,  25  Ind.  328;  Ritenour 
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has  already  subscribed ; 2  a  subscription  to  a  religious  or  charitable 
organization  in  consideration  of  the  payment  by  such  organization 
of  its  pre-existing  debt  to  a  third  person ; s  and  a  promise  by  A  to 
B,  who  has  entered  into  a  contract  with  X,  to  ride  X's  horse  at  a 
certain  race  for  a  certain  compensation,  by  which  A  promises  to 
pay  a  certain  sum  of  money  to  B  if  B  wins  such  race,  even  though 
A  would  be  benefited  by  winning  such  race,  since  he  would  receive 
a  part  of  the  prize  which  was  offered  and  since  the  value  of  his 
horses,  which  were  relatives  of  the  horse  which  B  was  to  ride, 
would  be  increased  if  such  race  were  won  by  such  horse,4  are  all 
held  to  be  unenforceable  as  not  supported  by  sufficient  considera- 
tion. If  A  has  agreed  with  a  majority  stockholder,  B,  to  remain 
in  the  employment  of  a  corporation,  his  agreement  to  continue  the 
performance  of  such  contract  is  not  consideration  for  the  promise 
of  the  corporation  to  assume  a  debt  due  to  A  from  B.8 

A  personal  promise  by  A,  the  president  of  a  corporation,  X,  to  B, 
guaranteeing  dividends  up  to  a  certain  amount  and  binding  A  to 


v.  Mathews,  42  Ind.  7;  Harris  v.  Cass- 
ady,  107  Ind.  158. 

Kansas.  Schuler  v.  Myton,  48  Kan. 
282,  29  Pac.  163. 

Kentucky.  Ford  v.  Crenshaw,  11  Ky. 
(1  LHt)  68;  McDevitt  v.  Stokes,  174 
Ky.  515,  L.  R.  A.  1917D,  1100,  192  S. 
W.  681. 

Maine.  Putnam  v.  Woodbury,  68 
Me.  58. 

New  York.  Vanderbilt  v.  Schreyer, 
91  N.  Y.  392;  Robinson  v.  Jewett,  116 
N.  Y.  40;  Arend  v.  Smith,  151  N.  Y. 
502,  45  N.  E.  872. 

Ohio.  Sherwin  v.  Brigham,  39  O.  S. 
137. 

South  Dakota.  Hoeven  v.  Morley,  36 
S.  D.  421,  155  N.  W.  191. 

Tennessee.  Hanks  v.  Barron,  95 
Tenn.  275,   32   S.  W.  195. 

Texas.  Kenigsberger  v.  Wingate,  31 
Tex.  42,  98  Am.  Dec.  512. 

Wisconsin.  Davenport  v.  First  Con- 
gregational  Society,  33  Wis.  387. 

"Where  a  man  has,  by  his  own  con- 
tract, become  morally  and  legally  bound 
to  do  an  act,  he  can  not  maintain  an 
action  on  the  promise  of  a  third  person, 


afterwards  made,  to  pay  him  for  doing 
it."  Syllabus  of  Ford  v.  Crenshaw,  11 
Ky.  (1  Litt)  68;  as  quoted  in  McDevitt 
v.  Stokes,  174  Ky.  513,  L.  R.  A.  1917D, 
1100,  192  S.  W.  681.  See  Two  Theories 
of  Consideration,  by  James  Barr  Ames, 
12  Harvard  Law  Review,  515,  13  Har- 
vard Law  Review,  29;  Notes  on  Con- 
sideration, by  Joseph  H.  Beale,  17  Har- 
vard Law  Review,  71;  Afterthoughts 
on  Consideration,  by  Sir  Frederick  Pol- 
lock, 17  Law  Quarterly  Review,  415; 
Does  a  Pre-Existing  Duty  Defeat  Con- 
sideration?— Recent  Noteworthy  Deci- 
sions, by  Arthur  L.  Corbin,  27  Yale  Law 
Jour.  362. 

2Marinovich  v.  Kitburn,  153  Cal.  638, 
96  Pac.  303;  Havan.a  Press  Drill  Co. 
v.  Ashhurst,  148  Til.  115,  35  N.  E.  873; 
Arend  v.  Smith,  151  N.  Y.  502,  45  N. 
E.  872. 

3  Davenport  v.  First  Congregational 
Society,  33  Wis.  390. 

4  McDevitt  v.  Stokes,  174  Ky.  515,  L. 
R.  A.   1917D,  1100,  192  S.  W.  681. 

I  National  Electric  Signaling  Co.  v. 
Fessenden,  207  Fed.  915. 
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repurchase  the  stock  under  certain  circumstances,  made  to  induce 
B  to  perform  a  prior  contract  with  X,  by  which  B  bought  such 
stock  and  agreed  to  pay  for  it  thereafter ;  •  a  promise  by  A  to  B  to 
assign  a  patent  to  X,  a  corporation,  on  consideration  that  B  would 
pay  his  sabscription  to  X;7  A's  promise  to  B  to  renew  a  note  on 
consideration  that  B  will  give  to  X,  a  corporation,  his  note  on 
which  A  is  accommodation  indorser,  'for  B's  subscription  to  such 
corporation,  of  which  A  was  president;1  a  promise  by  A  to  B  to 
pay  to  B  a  part  of  a  subscription  which  B  has  made  to  X,  and 
which  has  become  valid  and  enforceable  before  A  has  made  such 
promise  to  B ; 9  a  promise  by  A  to  B  to  execute  a  mortgage  on  cer- 
tain land,  in  consideration  that  B  would  pay  to  X  a  judgment 
rendered  against  B  as  principal  and  X  as  surety ; w  a  promise  by 
A  to  B  to  insure  A's  life  for  the  benefit  of  B's  child,  in  considera- 
tion that  B  would  pay  to  X  a  debt  upon  which  A  was  liable  as 
surety ; M  a  promise  by  A  to  B  to  surrender  certain  notes  signed  by 
B,  which  A  held,  on  consideration  that  B  would  secure  another 
surety  for  a  debt  which  B  owed  to  X,  and  upon  which  A  was 
surety; t2  A's  promise  to  accept  a  draft  drawn  by  B  on  A,  on  con- 
sideration that  B  would  use  the  proceeds  of  such  draft  to  pay  a 
debt  due  from  B  to  X  as  indorser ; 18  a  promise  by  A  to  surrender 
his  claim  against  B  on  consideration  that  B  would  pay  a  debt  due 
from  B  to  X;14  a  note  given  by  A  to  B  to  induce  B  to  deliver 
goods  to  X  under  a  prior  contract  of  sale,  whereby  B  had  no  right 
to  compensation  until  the  goods  were  all  delivered;18  A's  promise 
to  B  to  convey  in  consideration  of  B's  performing  a  prior  contract 
to  convey  certain  land  to  X ; M  a  bond  given  by  A  to  B  to  in- 
demnify B  against  a  claim  made  by  C,  on  consideration  that  B 
would  pay  to  X,  a  building  contractor,  the  amount  due  under  the 
contract ; n  a  promise  by  A  to  guaranty  payment  of  the  price  of 
certain  buildings  to  be  erected  by  B,  under  a  contract  with  X,  on 
consideration   that  B   would   complete   the   performance   of  such 

•  Marinovich  v.  Kilburn,  153  Cal.  638,  «  Ford  v.  Garner,  15  Ind.  298. 

06  Pac.  303.  ttRitenour  v.  Mathews,  42  Ind.  7. 

7  Havana  Press  Drill  Co.  v.  Ashhurst,  M  Sherwin  v.  Brigham,  39  0.  S.  137. 

148  111.  115,  35  N.  E.  873.  M  Davenport  v.  First  Congregational 

•  Arend  v.  Smith,  151  N.  Y.  502,  45  Society,  33  Wis.  387. 

N.  E.  872.  « Kenigsberger*  v.  Wingate,  31  Tex. 

» Schuler  v.  Myton,  48  Kan.  282,  29  42,  98  Am.  Dec.  512. 

Pac.  163.  W  Peelman  v.  Peelman,  4  Ind.  612. 

10  Harris  v.  Cassady,  107  Ind.  158,  8  IT  Hanks  v.  Barron,  95  Tenn.  275,  32 

N.  E.  29.  S.  W.  195. 
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building  contract ; M  a  promise  by  A  to  B  to  pay  B  on  consideration 
of  B's  performing  a  contract  with  X,  whereby  B  was  to  excavate 
a  ditch,10  or  build  a  house ; M  or  to  perform  legal  services  under  a 
contract  with  the  State  of  Texas,  whereby  B  was  to  recover  the 
proceeds  of  certain  bonds;21  a  promise  by  A  to  B  to  pay  to  B  a 
certain  sum  of  money,  if  B  would  perform  an  existing  contract 
with  a  school,  of  which  A  was  a  trustee,  whereby  B  and  his  wife 
were  to  teach  in  such  school;22  a  promise  by  A  to  pay  a  sum  of 
money  to  B,  in  consideration  that  B  would  perform  his  contract 
with  X,  a  township,  to  enter  into  the  service  of  the  United  States ; M 
a  promise  by  A  to  pay  a  certain  sum  in  installments  to  B,  the 
overseer  of  the  poor,  in  consideration  of  his  supporting  X  and 
releasing  A  from  a  contract  with  X  to  support  her,. A  having  paid 
to  B  the  cost  of  supporting  and  burying  X,  and  B  having  no  power 
to  release  such  contract  to  A;24  or  a  promise  by  A,  a  postmaster, 
tp  B,  a  mail  contractor,  to  pay  B  for  carrying  mail  over  a  part  of 
the  route  over  which  B  was  under  contract  with  the  United  States 
to  carry  it,  even  if  A  did  not  know  that  B  was  thus  bound  to  the 
United  States,28  have  all  been  held  to  be  insufficient.  A  promise 
by  B  to  X  to  pay  A's  debt  to  X,  is  no  consideration  for  X's  prom- 
ise to  release  A,  if  B  has*  already,  by  contract  with  A,  assumed  A's 
debt  to  X,  in  a  jurisdiction  where  X  can  enforce  such  promise ;  n 
according  to  the  great  weight  of  authority  in  the  United  States, 
therefore,  B's  performance  of  his  contract  with  X  is  not  considera- 
tion for  A's  promise  to  B.27 

§594.  Performance  of  contract  with  third  person  held  to  be 
consideration.     In  some  jurisdictions,  however,  it  has  been  said 


« Vanderbilt  v.  Schreyer,  91  N.  Y. 
392. 

M  Ellison  v.  Water  Co.,  12  Cal.  542. 
M  Prickett  v.  Bates,  4  Ala.  390. 

21  Merrick  v.   Giddings,  12  D.   C.    (1 
Mackey)   394. 

22  Johnson  v.  Sellers,  33  Ala.  265. 

21  Reynolds  v.  Nugent,  25  Ind.  328. 

24  Wimer  v.  Worth  Township,  104  Pa. 
St.  317. 

25  Putnam  v.  Woodbury,  68  Me.  58. 
2S  Kelso  v.  Fleming,  104  Ind.  180,  3 

N.  E.  830. 

27  Alabama.    Johnson  v.  Sellers,  33 
Ala,  265. 


California.  Marino vich  v.  Kilburn, 
153  Cal.  638,  96  Pac.  303. 

Illinois.  Havana  Press  Drill  Co.  v. 
Ashurst,  148  111.  115,  35  N.  E.  873. 

Kansas.  Schuler  v.  Myton,  48  Kan. 
282. 

Maine.  Putnam  v.  Woodbury,  68  Me. 
58. 

New  York.  Arend  v.  Smith,  151  N.  Y. 
502,  45  N.  E.  872. 

Tennessee.  Hanks  v.  Barron  Bros., 
95  Tenn.  275. 

Wisconsin.  Davenport  v.  First  Con- 
gregational Society,  33  Wis.  387. 
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that  B's  promise  to  perform  his  contract  with  X,  may  be  a  con- 
sideration  for  A's  promise  to  B.1  It  has  been  suggested  that  such 
promise  might  be  a  consideration,  even  though  such  performance 
of  itself  might  not  be,  since  B  has  assumed  an  obligation  to  A  in 
addition  to  his  obligation  to  X,  although  the  performance  of  the 
same  act  will  discharge  both  obligations.  This  explanation,  how- 
ever, assumes  that  B's  promise  to  A  is  binding;  and  thus  it  assumes 
that  A's  promise  to  B  is  sufficient  consideration  for  A's  promise, 
which  is,  of  course,  the  real  point  in  issue.  Any  cases  which  are 
cited  in  support  of  this  proposition  would  probably  all  be  decided 
in  the  same  way  in  jurisdictions  in  which  it  was  held  that  B's 
promise  to  perform  his  prior  contract  with  X  was  no  consideration 
for  A's  promise  to  B  in  consideration  thereof. 

It  is  generally  said  that  the  English  courts  hold  the  performance 
of  such  contract  to  be  a  consideration  for  a  promise  by  a  third  per- 
son.2 Few  of  these  cases  cited  as  supporting  this  rule  really  in- 
volve this  question.  In  the  greater  number  of  the  cases  in  which 
such  performance  is  said  to  be  a  consideration,  the  promisee  was 
really  incurring  a  detriment,  and  his  performance  of  his  contract 
to  a  third  person  was  a  mere  incident.3  Thus  in  one  case,  A  and  B 
were  bound  to  X  for  Y's  debt,  and  A  promised  to  B  to  pay  to  B 
one-half  of  the  debt,  on  consideration  that  B  would  pay  the  entire 
debt  to  X.  While  no  action  for  contribution  would  lie  at  this 
time,  B  was  under  no  obligation  to  A  to  pay  the  entire  debt;  and 
B's  obligation  to  X  to  pay  the  entire  debt  was  no  greater  than  A's. 
B,  accordingly,  gave  up  a  legal  right  as  between  B  and  A,  since 
B  had  as  against  A  a  right  to  await  suit  by  X,  who  might  possibly 
have  collected  the  entire  debt  from  A.4  In  another  case,  A  was 
the  executor  of  Y,  the  principal  debtor,  and  B  was  surety,  X  being 
the  creditor.  A  invited  B  to  a  meal  at  an  inn,  and  A  then  promised 
to  pay  the  entire  debt  to  X,  in  consideration  that  B  would  pay 
one-half  of  the  cost  of  such  meal.8    Here  A  and  B  were  jointly 

1  Scotson  v.  Pegg,  6  Hurl.  &  N.  295;  The  following  cases  are  usually  cited 

Sha dwell  v.  Shadwell,  9  C.  B.  N.  S.  159;  as  being  contra:    Westbie  v.  Cockaine, 

Abbott  v.  Doane,  163  Mass.  433,  47  Am.  1  Viner  Abr.  312,  pi.  36;  Jones  v.  Waite, 

St.  Rep.  465,  34  L.  R.  A.  33,  40  N.  E.  5  Bing.  N.  C.  341. 

197.  3  Shadwell  v.  Shadwell,  9  C.  B.  (N.6.) 

J  The  following  cases    are  generally  159. 

cited   in   support   of   this   proposition:  *Baggev.  Slade,  3  Bulstr.  162. 

Bagge  v.  Slade,  3  Bulstr.  162;   Moore  •  Moore  v.  Bray,  1  Viner  Abr.  JHO, 

v.  Bray,  1  Vin.  Abr.  310,  pi.  31;  Shad-  pi.  31. 
well  v.  Shadwell,  9  C.  B.   (N.S.)   159; 
Scotson  y.  Pegg,  6  Hurl.  &  N.  295. 
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liable  to  the  innkeeper,  unless  he  knew  that  B  was  A's  guest;  but 
as  between  A  and  B,  A  was  liable  for  the  entire  debt  to  the  inn- 
keeper as  well  as  the  entire  debt  to  X.  B's  payment  of  one-half 
the  debt  to  the  innkeeper  was  therefore  a  consideration  for  A's 
promise,  if  any  consideration  other  than  A's,  having  Y's  goods  as 
executor,  was  necessary.  In  another  case,  A,  on  learning  that  his 
nephew,  B,  had  promised  to  marry  X,  wrote  a  letter  in  which  he 
said  that  as  he  promised  to  assist  B  at  starting,  he  would  pay  to 
B  an  annuity  of  one  hundred  and  fifty  pounds  per  annum  for  A's 
life.1  Here  it  might  be  argued  that  A  had  evidently  made  a  prior 
oral  promise  to  B,  possibly  before  B's  contract  to  marry  X,  and 
that  A's  letter  was  merely  a  written  memorandum  of  such  prior 
contract.  The  prior  contract  was  not  pleaded,  however,  and  in 
defendant's  fourth  plea  was  denied  to  exist,  "save  and  except," 
as  contained  in  the  written  promise.  Leaving  the  prior  promise 
out  of  consideration,  however,  the  fact  remains  that  while  B  had 
a  binding  contract  with  X  to  marry  her,  neither  B  nor  X  owed 
any  duty  to  A.  It  is  true  that  there  is  nothing  in  the  case  to  show 
that  X  wished  to  rescind  or  to  break  the  contract;  and,  accord- 
ingly, the  suggestion  that  the  consideration  is  B's  giving  up  to  A 
his  prior  right  to  agree  with  X  to  rescind  the  contract  to  marry, 
introduces  a  fiction  to  explain  the  fact.  But,  on  the  other  hand, 
it  was  not  a  case  where  B  was  refusing  performance  and  X  was 
insisting  on  performance,  and  A  made  such  promise  to  B,  to  in- 
duce B  tp  perform.  The  promise  was  practically,  though  not 
legally,  made  to  both  B  and  X,  to  induce  them  to  incur  the  obliga- 
tions and  responsibilities  of  marriage  before  they  otherwise,  in  all 
probability,  would  have  done  so.  In  this  particular  case,  to  judge 
from  the  facts  as  shown  by  the  pleadings,  B's  income  was  so  small 
that  but  for  A's  promise  the  marriage  would  have  been  postponed 
indefinitely.  To  argue  that  the  change  of  position  involves  no  legal 
detriment  to  both  B  and  X,  because  they  had  already  agreed  to 
marry  each  other,  is  to  close  our  eyes  to  the  evident  facts  of  human 
life.  If  such  a  contract  has  no  consideration,  no  contract  upon 
consideration  of  marriage  can  be  made,  unless  it  is  made  before 
the  parties  agree  to  marry  each  other.  While  in  some  conditions 
of  society  the  contract  for  a  settlement  and  the  contract  to  inter- 
marry may  be  looked  upon  as  being  regularly  parts  of  the  same 
transaction,7  in  the  United  States  contracts  by  third  persons  to 

«  Shadwell  v.  Shadwell,  9  C.  B.  (N.S.)  7  Bold  v.  Hutchinson,  20  Beav.  260 

159.  (256). 
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settle  property  in  consideration  of  marriage  are  not  common,  and 
are,  as  a  rule,  made  after  the  parties  to  the  prospective  marriage 
have  agreed  to  marry  each  other.  Such  contracts  to  make  settle- 
ments have  been  assumed  to  be  upon  sufficient  consideration.8  The 
court  has,  however,  felt  bound  to  invoke  the  theory  that  the  prom- 
ise by  the  father  of  the  bride  to  make  a  marriage  settlement  which 
the  prospective  bridgegroom  demanded,  had  for  its  consideration 
the  inducing  of  both  parties  to  waive  their  right  to  rescind,  al- 
though it  was  not  shown  that  the  prospective  bride  wished  to  re- 
scind and  the  prospective  bridegroom  was  threatening  to  break 
the  contract  if  a  satisfactory  settlement  were  not  made.1 

In  another  English  case,  B  had  a  cargo  of  coal  which  he  had 
agreed  with  X  to  deliver  to  the  order  of  X.  X  gave  an  order  on 
B  for  such  coal  in  favor  of  A.  A  and  B  agreed  that  A  should  dis- 
charge such  coal  at  the  rate  of  forty-nine  tons  for  each  working 
day.  A  did  not  discharge  the  coal  at  that  rate,  and  B  brought  an 
action  to  recover  damages  for  five  days'  delay  in  unloading  the 
ship.  The  declaration  pleaded  as  consideration  for  A's  promise  to 
unload  at  that  rate,  B's  delivery  of  such  coal  to  A.  The  plea  set 
up  the  contract  between  B  and  X,  and  alleged  that  under  such 
contract  B  was  bound  to  deliver  to  X's  order,  and  that  A's  promise 
to  unload  at  that  rate  was  accordingly  without  consideration.  The 
court  held  the  consideration  sufficient,  one  judge  saying  that  there 
might  have  been  some  dispute  as  to  A's  right  to  have  the  coals  or 
that  B  might  have  made  some  claim  for  demurrage;  the  other 
judge  saying  that  even  without  such  facts  B's  performance  of  his 
contract  with  X  was  consideration  for  A's  promise.10  It  is  the 
latter  opinion  only  that  justifies  the  general  statement  that  this  is 
the  English  rule.  It  might  be  suggested  that  it  does  not  appear 
that  the  contract  between  B  and  X  fixed  the  time  for  discharging 
the  cargo;  and  the  promise  of  A  to  discharge  at  a  certain  rate 
might  be  supported  by  B's  promise  to  permit  A  to  discharge  at 
that  rate.  The  English  cases  which  are  cited  as  holding  that  B's 
performance  of  his  contract  with  X  is  not  sufficient  consideration 
for  A's  promise  to  B,  seem  to  be  in  point.    In  one,  B  and  C  were 

•  Dugan  v.  Gittings,  3  Gill  (Md.)  138;  Va.  (3  Hen.  &  Munf.)   144;  Chichester 

Waters  v.  Howard,  8  Gill    (Md.)   262;  v.  Vass,  15  Va.  (1  Munf.)  98. 

De  Cicco  v.  Schweizer,  221  N.  Y.  431,  See  also  Arnold  v.  Estis,  92  N.  Car. 

L.  R.  A.  1918E,  1004,  117  N.  E.  807;  162. 

Caborne    v.    Godfrey,    3    Desauss.    (S.  •  De  Ciceo  v.  Schweizer,  221  N.  Y.  431, 

Car.  514;  Argenbright  v.  Campbell,  13  117  N.  E.  807. 

3Scotson  v.  Pegg,  6  Hurl.  &  N.  295. 
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bound  to  X  jointly  for  C's  debt.  C  died,  leaving  his  widow,  A. 
A  promised  B  that  on  consideration  that  B  would  pay  such  debt 
to  X,  A  would  pay  such  debt  to  B.  No  other  consideration  appear- 
ing for  such  promise,  it  was  held  that  there  was  no  consideration.11 
In  another,  A  promised  an  annuity  to  B,  in  consideration  that  B 
would  pay  certain  debts  to  X.  It  was  held  that  no  consideration 
for  A's  promise  existed.*2  The  statement,  so  frequently  made,  that 
B's  performance  of  his  contract  with  X  is  consideration  for  A's 
promise  to  B  at  English  law,  seems  to  lack  authority  in  the  ad- 
judicated cases. 

Of  the  cases  decided  in  the  United  States,  which  can  be  claimed 
to  support  the  opposite  rule,11  by  far  the  greater  number  do  not 
involve  this  question  at  all,  as  some  substantial  consideration  was 
present  over  and  above  the  performance  of  the  contract  with  the 
third  party.  In  some  cases  the  contract  between  B  and  X  is  not 
enforceable,  and  B  is  not  bound  to  perform.14  A's  promise  to  B  to 
pay  additional  compensation  on  consideration  that  B  will  continue 
performance  of  a  construction  contract  with  X,  after  X,  by  his 
default,  has  discharged  B,  is  supported  by  sufficient  consideration.11 
Performance  by  a  contractor  and  the  city  of  a  contract  for  regrad- 
ing  at  street,  after  it  is  found  that  the  assessments  levied  therefor 
are  invalid,  is  consideration  for  a  promise  by  the  property  owners 
to  pay  such  assessments,  the  contractor  not  being  bound  to  per- 
form if  the  assessments  were  invalid,  and  if  no  fund  could  be  raised 
for  paying  him  under  the  contract.11  B  agreed  with  X,  a  contrac- 
tor, to  plaster  a  house.  On  learning  that  X  was  probably  insolvent, 
B  refused  to  perform  unless  A,  a  prospective  son-in-law  of  the 
owner,  promised  to  pay  X  for  such  work.  It  was  held  that  there 
was  consideration  for  A's  promise.17  B's  payment  of  taxes  which 
were  a. lien  upon  real  property  owned  by  B,  but  were  not  her  per- 
sonal debt,  was  consideration  for  a  promise  by  A,  who  held  a 
mortgage  upon  such  realty,  to  relinquish  a  part  of  the  mortgage 


11  Weetbie  v.  Cockaine,  1  Viner  Abr. 
312,  pi.  36. 

« Jones  v.  Waite,  5  Bing.  N.  C.  341. 

13  Abbott  v.  Doane,  163  Mass.  433, 
47  Am.  St.  Rep.  465,  34  L.  R.  A.  33, 
40  N.  E.  197;  Wilhelm  v.  Voss,  118 
Mich.  106,  76  N.  W.  308;  Grant  v.  Du- 
luth,  Missabe  &  N.  Ry.,  61  Minn.  399, 
63  N.  W.  1026;  Green  v.  Kelley,  64 
Vt.  309,  24  Atl.  133. 


14  Grant  v.  Duluth  Missabe  &  N.  Ry. 
Co.,  61  Minn.  395,  63  N.  W.  1026;  Gerard 
v.  Seattle,  73  Wash.  519,  132  Pac.  227. 

II  Grant  v.  Duluth,  Missabe  &  N.  Ry. 
Co.,  61  Minn.  395,  63  N.  W.  1026. 

M  Gerard  v.  Seattle,  73  Wash.  519, 
132  Pac.  227. 

"  Wilhelm  v.  Voss,  118  Mich.  106,  76 
N.  W.  308. 
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debt11  In  other  cases,  B  is  to  do  something  as  consideration  for 
A's  promise,  which  he  is  not  bound  to  do  under  his  contract  with 
X.  A.'s  promise  to  B,  who  was  liable  as  indorser  upon  notes  given 
by  Y  to  A,  on  some  of  which  judgment  had  been  rendered,  and 
some  of  which  were  not  yet  due,  that  on  consideration  that  B 
would  advance  one  thousand  dollars  towards  paying  such  notes,  A 
would  cause  one  thousand  dollars  to  be  raised  on  such  judgments, 
and  paid  to  B,  had  sufficient  consideration.19  If  X  has  employed  B 
as  attorney  in  certain  litigation,  and  A,  a  corporation  of  which  X 
is  president,  subsequently  retains  him  in  the  same  litigation  to 
render  the  same  services,  B  may  recover  reasonable  compensation 
from  A,  A's  interests  being  much  greater  than  X's,  and  B  becom- 
ing liable  to  a  greater  extent  for  breach  of  duty.20  In  other  cases, 
as  between  A  and  B,  A  is  the  person  who  owes  performance  to  X 
primarily,  though  as  between  B  and  X,  B  is  primarily  liable.  In 
such  cases,  A's  promise  to  B  to  induce  B  to  perform  in  place  of  A, 
is  supported  by  consideration.  A's  promise  to  pay  to  B  six  hun- 
dred dollars  on  consideration  that  B  would  pay  to  X  a  debt  for 
which  A  was  liable  as  principal,  and  B  as  surety,  is  enforceable.21 
A  was  a  stockholder  in  the  corporation  Y.  Y  was  indebted  to  X 
on  a  note  upon  which  B  was  surety.  "When  such  note  became^  due, 
Y  was  unable  to  pay  it,  and  A  gave  his  own  note  to  B,  on  con- 
sideration that  B  would  pay  to  X  the  debt  on  which  Y  was  pri- 
marily liable.  Such  note  was  held  to  have  sufficient  consideration. 
The  court  suggests  that  X  and  B  may  have  been  willing  to  delay 
performance  and  that  this  may  be  the  consideration;  but  it  con- 
cludes by  holding  that  any  performance  by  B  of  any  contract  with 
X,  is  consideration  for  A's  promise.22  It  was  not  necessary  to  go 
so  far  to  uphold  this  contract.  The  Y  company  was  primarily 
liable  upon  the  note.  B,  as  against  Y,  had  a  right  to  compel  Y  to 
pay  it  in  the  first  instance,  or  to  enforce  exoneration  if  B  were  com- 
pelled to  pay  it.  These  rights  B  gave  up  apparently  and  agreed 
to  wait  till  the  maturity  of  A's  note,  though  on  this  point  the 
statement  of  facts  is  incomplete.  While  A  was  a  different  legal 
person  from  the  Y  Company,  he  was  director  and  stockholder 
therein,  and  creditor  thereof;  and  his  promise  was  primarily  for 

1»  Day  v.  Gardner,  42  N.  J.  Eq.  199,  M  Green  v.  Kelley,  64  Vt.  309,  24  AtL 

7  Atl.  365.  133. 

WL'Amoreux  v.  Gould,  7  N.  Y.  349.  »  Abbott  v.  Doane,  163  Mass.  433,  47 

20  Humes    v.   Decatur  Land   Imp.   &  Am.  St.  Rep.  465,  34  L.  IL  A.  33,  40 

Furnace  Co.,  98  Ala.  461,  13  So.  368.  N.  K.  197, 
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the  purpose  of  protecting  the  T  Company  and  not  merely  to  secure 
the  performance  of  B's  obligation  to  X. 

Defective  statements  of  fact  make  it  difficult  to  see  whether 
some  of  the  cases  which  appear  to  involve  this  question  really  do 
so.  A  promise  by  A  to  sell  to  his  employe,  B,  a  certain  number 
of  shares  of  stock  in  the  business,  to  be  paid  for  out  of  the  profits 
of  the  business,  A  reserving  the  right  to  repurchase  such  stock  if 
B  should  leave  such  employment,  has  been  held  to  be  valid,  and  to 
rest  "upon  the  adequate  consideration  of  services  to  be  rendered 
in  the  future. ' ' 23 

There  is,  however,  some  authority  which  supports  the  rule  that 
B's  performance  of  his  contract  with  X  is  a  consideration  for  A's 
promise  to  B.  B  had  agreed  to  sell  goods  to  X  on  credit.  B  re- 
fused to  deliver  them  unless  A  and  D  would  guarantee  the  pay- 
ment of  the  purchase  price.  A  and  D  guaranteed  such  payment  on 
consideration  that  B  would  deliver  such  goods  to  X.  It  was  held 
that  A's  and  D's  guaranty  was  supported  by  sufficient  considera- 
tion.24 

Whatever  the  rule  between  the  parties  to  the  original  con- 
tract if  they  both  acquiesce  in  the  refusal  to  perform  as  a  final 
discharge,  a  third  party  who  becomes  security  thereafter  for  one 
party,  to  induce  the  adversary  party  to  perform,  can  not  allege 
that  no  consideration  exists.28  X  had  borrowed  money  of  B  for 
four  months,  under  a  written  contract  giving  to  X  the  right  of 
renewal  for  a  period  not  to  exceed  fifteen  months.  At  the  end  of 
four  months,  C,  the  agent  of  X,  offered  to  B,  X's  renewal  note.  B 
claimed  that  the  written  contract  gave  him  the  right  to  demand 
additional  security,  and  refused  to  renew  unless  such  additional 
security  were  furnished.  C  was  ignorant  of  the  contents  of  the 
written  contract,  and  to  obtain  a  renewal  of  the  note  C  requested 
A  to  sign  as  surety.  A  did  so  to  induce  B  to  renew.  It  was  held 
that  consideration  for  A's  promise  existed  on  the  theory  that  X  N 
had,  by  his  subsequent  ratification  of  C's  unauthorized  act,  waived 


tt  Johnston  v.  Stearns,  160  Mich.  247, 
125  X.  W.  29.  (The  length  of  time  for 
which  the  contract  of  employment  "was 
to  run,  when  the  contract  for  the  sale 
of  stock  was  made,  does  not  appear.) 

MHirsch  v.  Chicago  Carpet  Co.,  82 
III.  App.  234.  (In  this  case  X  was  a 
corporation  and  A  and  D  were  its  chief 
officers.     Considerable  stress  was  laid 


on  this  point.  Four  years  later  the 
Supreme  Court  of  Illinois  decided  the 
.same  general  question  the  other  way 
without  referring  to  Hirsch  v.  Chicago 
Carpet  Co.,  82  111.  App.  234.  See  Havana 
Press  Drill  Co.  v.  Ashhurst,  148  111. 
115,  35  N.  E.  8735) 

» Bank  v.  Ryan,  67  0.  S.  448,  66  N, 
E.  526. 
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the  obligation  of  the  former  contract.28  The  only  trouble  in  apply- 
ing the  theory  of  rescission  to  this  case  is  that  the  voluntary  re- 
scission' by  X  and  B  is  purely  fictitious,  and  that  X  obtains  as  a 
result  of  A's  promise  just  what  he  was  entitled  to  under  his  orig- 
inal contract  with  B. 

§595.  Payment  of  all  or  part  of  liquidated  undisputed  debt, 
due  as  consideration  for  new  promise.  If  the  contract  between  A 
and  B  is  one  by  the  terms  of  which  B  is  to  pay  a  certain  sum  of 
money  to  A,  there  is  much  greater  unanimity  of  opinion  among  the 
different  jurisdictions  than  there  is  in  contracts  for  the  perform- 
ance of  some  act  other  than  the  payment  of  money;  and  while 
there  is  some  dissent  even  here,  the  weight  of  authority  for  hold- 
ing that  B's  payment  of  part  or  all  of  an  undisputed  liquidated 
debt,  which  he  owes  to  A,  is  not  a  consideration  for  A's  promise  to 
induce  B  to  make  such  payment,  is  much  greater  than  it  is  in  cases 
in  which  B's  obligation  is  to  do  something  other  than  paying 
money.1  Why  such  distinction  should  have  been  made  by  any 
courts  where  the  question  of  the  adequacy  of  the  consideration  is 
not  involved,2  it  is  difficult  to  see;  but  it  will  be  observed  from  a 
comparison  of  the  cases  cited,  that  in  most  of  the  jurisdictions  in 
which  B's  performance  of  a  prior  contract  is  regarded  as  a  con- 
sideration for  A's  protaise  to  induce  such  performance  where  B's 
act  is  something  other  than  the  payment  of  money,3  B's  payment 
of  money  in  accordance  with  the  terms  of  a  prior  valid  contract  is 
not  consideration  for  A's  promise  to  induce  such  payment  where 
neither  the  existence  nor  the  amount  of  the  debt  is  in  dispute. 

The  transaction  between  A  and  B  may  have  resulted  in  any  one 
of  these  several  different  classes  of  indebtedness,  and  the  suffici- 
ency of  the  payment  of  a  part  of  such  indebtedness  as  a  considera- 
tion for  a  promise,  such  as  a  promise  by  the  creditor  to  accept  such 
payment  in  satisfaction  of  the  entire  indebtedness,  depends  upon 
which  class  of  debt  is  involved.  The  transaction  may  result  in  a 
debt  which  is  fixed  and  liquidated  in  amount,  as  to  which  there  is 
no  dispute  either  as  to  the  existence  or  extent  of  the  liability,  and 
which  is  not  evidenced  by  a  negotiable  instrument.  In  such  case, 
the  payment  of  part  in  satisfaction  of  the  entire  debt  may  be  made 
in  strict  accordance  with  the  terms  of  the  original  contract,  except 

tt  Merchants'  Nat'l  Bank  v.  Ryan,  67  2  See  §§635  et  aeq. 

0.  S.  448,  66  N.  £.  526.  9  See  §§589  et  seq. 

1  See  §§  589  et  l  ^q.  • 
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that  a  less  amount  is  paid  than  is  actually  due;  or  the  method  of 
payment  under  the  new  agreement  may  vary  from  the  method  pre- 
scribed by  the  terms  of  the  original  contract ;  or  when  such  partial 
payment  is  made,  the  creditor  may  give  a  sealed  release  of  the 
original  debt.  In  other  cases,  we  find  that  the  debt  is  evidenced 
by  a  negotiable  instrument  which  is  surrendered  by  the  holder 
thereof  to  the  debtor  when  such  partial  payment  is  made.  In 
other  cases,  we  find  that  the  original  indebtedness  was  not 
liquidated ;  or  that  there  is  a  dispute  between  the  parties  as  to  the 
existence  of  the  debt,  or  as  to  the  amount  of  the  debt,  or  as  to  both 
the  existence  and  amount. 

Since  a  creditor  has  a  legal  right  to  the  payment  of  a  debt  which 
is  due  to  him,  the  payment  of  a  fixed  and  liquidated  debt  which  is 
undisputed,  and  which  is  made  by  the  debtor,  and  in  strict  accord- 
ance with  the  provisions  of  the  original  contract,  according  to  the 
nature  of  such  obligation,  gives  to  the  creditor  only  that  to  which 
he  is  entitled  under  such  original  contract,  and  in  making  such 
payments  the  debtor  parts  with  nothing  more  than  he  was  bound 
to  pay  under  the  terms  of  the  original  contract.  If  the  payment 
is  a  part  of  the  original  debt,  the  debtor  pays  less  than  he  was 
bound  to  pay,  and  the  creditor  receives  less  than  he  was  entitled 
to  receive.  In  either  case,  such  payment  can  not  be  regarded  as 
consideration  for  a  promise  which  is  made  in  consideration  of  such 
payment,4  in  jurisdictions  in  which  the  term  "consideration" 
means  that  the  promisee  has  given  up  some  legal  right  which  he 
was  not  otherwise  legally  bound  to  give  up,  or  that  the  promisor  has 
received  some  legal  right  to  which  he  was  not  otherwise  entitled. 
It  follows  from  an  application  of  this  principle  that  full  payment  of 
money  due  is  no  consideration  for  a  promise  to  extend  time  of 


4  England.  Lynn  v.  Bruce,  2  H.  Bl. 
317. 

Alabama.  Abercrombie  v.  Goode,  187 
Ala.  310,  65  So.  816. 

Arizona.  State  v.  Gregg,  18  Ariz. 
121,  157  Pac.  227. 

Colorado..  Weber  v.  Head  Camp, 
Pacific  Jurisdiction,  60  Colo.  529,  154 
Pac.  728. 

Florida.  Jordy  v.  Maxwell,  62  Fla. 
236,  56  So.  046. 

Illinois.  Phoenix  Ins.  Co.  v.  Rink, 
110  111.  538. 

Indiana.     Davis    \   Stout,    126  Ind. 


12,  22  Am.  St.  Rep.  565,  25  N.  E.  862; 
Beaver  v.  Pulp,  136  Ind.  595,  36  N.  E. 
418;  Driscoll  v.  Sullivan,  186  Ind.  178, 
115  N.  E.  331. 

Iowa.  Myers  v.  Byington,  34  la.  205; 
Works  v.  Hershey,  35  la.  340;  Rea  v. 
Owens,  37  la.  262;  Bryan  v.  Brazil,  52 
la.  350,  3  N.  W.J17;  Early  v.  Burt,  68 
la.  716,  28  N.  W.  35;  Barr  v.  Clinton 
Bridge  Works,  179  la.  702,  161  N.  W. 
695. 

Kentucky.  Watts  v.  Parks  (Ky.), 
78  S.  W.  1125;  Roberts  v.  Barnum,  80 
Ky.  28. 
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payment  of  another  debt,8  or  to  discharge  another  debt,*  even  if 
such  other  debt  is  unliquidated,7  or  in  dispute;1  nor  is  such  pay- 
ment consideration  for  a  promise  to  release  a  lien,9  nor  for  a  col- 
lateral promise ; 10  nor  is  part  payment  of  a  debt  according  to  the 
terms  of  the  obligation  consideration  for  a  promise  to  extend  the 
time  of  payment  of  the  rest  of  such  debt ; u  nor  for  a  promise  to 
pay  to  B  or  her  executors  a  debt  which  was  originally  payable  to 
B,  only  in  case  B  survived ; 12  nor  for  a  promise  by  a  third  person,18 


Massachusetts.  Warren  v.  Hodge, 
121  Mass.  106. 

Michigan.  Leeson  v.  Anderson,  99 
Mich.  247,  41  Am.  St.  Rep.  597,  58 
X.  W.  72. 

Minnesota.  Foster  County  State 
Bank  v.  Lammers,  117  Minn.  94,  134 
N.  W.  501. 

Missouri.  Walz  v.  Parker,  134  Mo. 
458,  35  S.  W.  11497 

Nebraska.  Baldwin  Investment  Co. 
v.  Bailey,  45  Neb.  580,  63  N.  W.  847; 
Sherman  County  v.  Nichols,  65  Neb. 
250,  91  N.  W.  198. 

hew  Jersey.  Isham  v.  Therasson,  53 
N.  J.  Eq.  10,  30  Atl.  969;  Snyder  v. 
Ins.  Co.,  59  N.  J.  L.  69,  34  Atl.  945. 

Oklahoma.  Sherman  v.  Pacific  Coast 
Pipe  Co.  (Okla.),  L.  R.  A.  1917A,  716, 
159  Pac.  333. 

Oregon.  Schumacher  v.  Moffitt,  71 
Or.  79,  142  Pac.  353. 

Pennsylvania.  Tustin  v.  Phila.  & 
Reading  Coal  &  Iron  Co.,  250  Pa.  St. 
425,   95   Atl.  595. 

South  Carolina.  Parker  v.  Mayes,  85 
S.  Car.  419,  137  Am.  St.  Rep.  912,  67 
S.  E.  559. 

Tennessee.  Sully  v.  Childress,  106 
Tenn.  109,  82  Am.  St.  Rep.  875,  60  S. 
W.  499. 

Utah.  Smoot  v.  Checketts,  41  Utah 
211,  Ann.  Cas.  1915C,  1113,  125  Pac. 
412. 

Washington.  Sanford  v.  Ins.  Co.,  11 
Wash.  653,  40  Pac.  609. 

5  Minnesota.  Thy  sell  v.  Holm,  124 
Minn.  541,  145  N.  W.  164. 


Missouri.  Walz  v.  Parker,  134  Mo. 
458,  35  S.  W.  1149. 

Nebraska.  Baldwin  Investment  Co. 
v.  Bailey,  45  Neb.  580,  63  N.  W.  847. 

Texas.  Helms  v.  Crane,  4  Tex.  Civ. 
App.  89,  23  S.  W.  392;  Krueger  v. 
Klinger,  10  Tex.  Civ.  App.  576,  30  S. 
W.  1087. 

Vermont.  Pomeroy  v.  Slade,  16  Vt. 
220. 

•  Driscoll  v.  Sullivan,  186  Ind.  178, 
115  N.  E.  3§1;  Barr  v.  Clinton  Bridge 
Works,  179  la.  702,  161  N.  W.  695. 

7  Driscoll  v.  Sullivan,  186  Ind.  178, 
115  N.  E.  331. 

•  Barr  v.  Clinton  Bridge  Works,  179 
la.  70?,  161  N.  W.  695. 

■  Watts  v.  Parker  (Ky.),  78  S.  W. 
1125. 

10  Tucker  v.   Bartle,  85  Mo.   114. 

11  Indiana.  Davis  v.  Stout,  126  Ind. 
12,  22  Am.  St.  Rep.  565,  25  N.  E.  862. 

Iowa.  O.  S.  Kelly  Co.  v.  Chinn  (la.), 
75  N.  W.  315. 

New  York.  Parmelee  v.  Thompson, 
45  N.  Y.  58,  6  Am.  Rep.  33. 

Ohio.  Turnbull  v.  Brock,  31  O.  S. 
649. 

Oklahoma.  Maker  v.  Taft,  41  Okla. 
663,  52  L.  R.  A.  (N.S.)  328,  139  Pac 
970. 

Texas.  Henderson  v.  Brooks  (Tex. 
Civ.  App.),  54  S.  W.  305. 

12  Bedford  v.  Chandler,  81  Vt.  270,  17 
L.  R.  A.  (N.S.)  1239,  130  Am.  St.  Rep. 
1057,  69  Atl.  874. 

IS  Trustees  v.  Stewart,  1  N.  Y.  581; 
Sherwin  v.  Brigham,  39  O.  S.  137;  John- 
son v.  University,  41  O.  S.  527. 
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as  for  a  promise  by  a  third  person  to  pay  such  sum  to"  the  debtor 
in  consideration  of  the  debtor's  paying  such  debt  to  his  creditor; 14 
nor  for  a  promise  by  the  creditor  to  pay  a  debt  due  from  his 
debtor  to  a  third  person ; 15  nor  is  a  promise  to  pay  costs  due  from 
one  person  to  another  a  consideration  for  a  release  of  other  liabil- 
ities by  the  payee.18  If  an  assignment  is  valid,  payment  to  an  as- 
signee is  no  consideration  for  a  promise  by  such  assignee  or  by  the 
assignor.17  If  the  directors  of  a  corporation  have  entered  into  a 
valid  contract  between  themselves,  to  pay  the  debts  of  the  cor- 
poration in  certain  proportions,  a  subsequent  contract  whereby 
one  of  such  directors  agrees  to  pay  an  amount  less  than  that  due 
under  the  original  contract,  while  another  director,  in  considera- 
tion thereof,  is  to  pay  an  amount  larger  than  the  amount  due  from 
him  under  such  original  contract,  is  unenforceable  as  lacking  con- 
sideration.11 


§596.  Payment  of  part  of  liquidated  debt  in  satisfaction  of 
entire  debt.  The  question  of  payment  of  part  of  a  debt  that  is 
due,  as  consideration  for  a  new  promise,  has  been  confused  with  its 
effect  as  discharge  of  the  entire  debt.  The  early  cases  regarded 
payment  of  part  of  a  debt  under  an  agreement  whereby  it  was  to 
be  taken  in  full  satisfaction,  as  a  consideration  sufficient  to  support 
such  promise,1  though  not  as  satisfaction  of  the  debt,2  the  remedy 
of  the  promisee  being  an  action  upon  such  promise.    A  promise  by 


14  Trustees  v.  Stewart,  1  N.  Y.  581. 
« Byrd  v.  Hickman,  167  Ala.  351,  52 

So.  426. 

15  Eastman  v.  Miller,  113  la,  404,  85 
N".  W.  635.  A  promise  by  the  creditor, 
made  after  the  debt  is  incurred,  to  give 
double  credit  for  payments  on  the  debt, 
is  without  consideration.  Klausman 
Brewing  Co.  v.  Schoenlau,  32  Mo.  App. 
357. 

176.  R.  H.  Robinson  &  Son  Contract* 
ing  Co.  v.  Harrison,  97  Ark.  643,  133 
S.  W.  197. 

HWeed  v.  Spears,  193  N.  Y.  289,  86 
N.  E.  10. 

1  Reynolds  v.  Pinhowe,  Croke  Eliz. 
429.  (Where  it  is  suggested  that  the 
judgment,  which  was  the  form  of  the 
greater  debt,  might  have  been  rever- 
sible for  error  in  the   record.)     Pin- 


howe v.  Reynolds,  Rolle's  Abr.  28  (pi. 
54) ;  Reynold  v.  Purchowe,  Moore  412. 

"If  A  recovers  a  debt  and  damages 
to  7£  against  B  and  after  A  in  con- 
sideration of  4£  paid  him  by  B  assumes 
and  promises  that  he  will  forbear  fur- 
ther to  prosecute  his  suit,  and  that  he 
will  release  it,  and  also  that  he  and  his 
attorney  will  acknowledge  satisfaction 
of  the  sum  recovered;  though  this  4£ 
can  not  be  any  satisfaction  of  the  7£ 
due  by  the  record,  yet  the  acceptance  of 
the  4£  is  a  good  consideration  to  raise 
this  assumpsit,  whereby  to  compel  him 
to  discharge  the  7£."  Pinowe  v.  Rey- 
nolds, 1  Viner  Abr.  316  (pi.  54).  See 
also,  Bagge  v.  Slade,  3  Bulst.  162; 
Johnston  v.  Astill,  1  Lev.  198. 

2  Anonymous,  4  Leon  81  (pi.  172); 
Bagge  v.  Slade,  3  Bulst.  162. 
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A,  who  holds  a  bond  against  B  for  sixty  pounds,  to  secure  pay- 
ment of  thirty  pounds,  to  deliver  such  bond  for  cancellation  on 
consideration  that  B  would  pay  thirty  pounds  at  maturity,  was 
held  to  be  supported  by  consideration,  since  it  was  possibly  more 
beneficial  to  A  to  receive  the  money  than  to  forfeit  the  bond;  and 
A  was  bound  in  honesty  and  equity  to  surrender  the  bond  on 
payment.3 

The  subsequent  English  cases  held  that  payment  of  part  of  the 
debt  due  could  not  be  satisfaction  of  the  entire  debt,4  and  the  doc- 
trine of  consideration  was  invoked  as  the  basis  of  this  rule.5  Re- 
luctantly, on  the  ground  that  long-continued  repetitions  in  dicta, 
of  a  mistaken  and  ill-advised  rule,  rendered  further  discussion 
improper,  the  highest  court  in  England  affirmed  this  rule.8 

The  courts  of  the  United  States  are  almost  unanimous  in  holding 
that  payment  of  part  of  an  undisputed  debt,  the  amount  of  which 
is  liquidated,  and  which  is  paid  in  accordance  with  the  provisions 
of  the  original  contract  governing  the  payment,  except  as  to  the 
amount,  can  not  be  made  by  any  agreement  of  the  parties  to  oper- 
ate as  a  discharge  of  the  entire  debt,7  even  if  the  original  obliga- 


3  Flight  v.  Crasden,  Croke  Car.  8. 

4  Cumber  v.  Wane,  1  Strange  426.  (In 
this  case,  a  negotiable  note  was  given 
for  a  debt  not  thus  evidenced.  Many 
jurisdictions  would  hold  this  to  be  a 
sufficient  consideration.     See  §  544.) 

•  Fitch  v.  Sutton,  5  East  230.  (See  a 
criticism  of  this  case  as  being  based  on 
a  misapprehension  of  the  evidence  in 
Steinman  v.  Magnus,  11  East  390,  and 
in  Foakes  v.  Beer,  9  App.  Cas.  605.) 

tFoakes  v.  Beer,  9  App.  Cas.  605. 
See,  Two  Theories  of  Consideration,  by 
James  Barr  Ames,  12  Harvard  Law 
Review  515. 

7  United  States.  Fire  Ins.  Associa- 
tion v.  Wickham,  141  U.  S.  564,  35  L. 
ed.  860. 

Alabama.  Abercrombie  v.  Goode,  187 
Ala.  310,  65  So.  816. 

Arizona.  State  v.  Gregg,  18  Ariz. 
121,  157  Pac.  227. 

Arkansas.  Reynolds  v.  Reynolds,  56 
Ark.  369,  18  S.  W.  377. 

California.  Rued  v.  Cooper,  119  CaL 
463,  51  Pac.  704. 


Colorado.  Weber  v.  Head  Camp,  Pa- 
cific Jurisdiction,  60  Colo.  529,  154  Pac. 
728;  New  York  Life  Ins.  Co.  v.  Mac- 
Donald  (Colo.),  160  Pac.  193. 

Connecticut.  Mitchell  v.  Wheaton, 
46  Conn.  315,  33  Am.  Rep.  24. 

Florida.  Jordy  v.  Maxwell,  62  Fla. 
236,  56  So.  946. 

Georgia.  Blalock  v.  Jackson,  94  Ga. 
469,  20  S.  E.  346. 

.Illinois.  Hayes  v.  Mass.  Mutual  Life 
Ins.  Co.,  125  111.  626,  1  L.  R.  A.  303,  18 
N.  E.  322;  Farmers'  &  Mechanics'  Life 
Association  v.  Caine,  224  111.  599,  79  N. 
E.  956;  Woodbury  v.  United  States 
Casualty  Co.,  284  111.  227,  120  N.  E.  8; 
Janci  v.  Cerny  (111.),  122  N.  E.  507 
(obiter). 

Indiana.  Beaver  v.  Fulp,  136  Ind. 
595,  36  N.  E.  418. 

Iowa.  Keller  v.  Strong,  104  la.  585, 
73  N.  W.  1071. 

Kansas.  St.  Louis,  Ft  Scott  & 
Wichita  Ry.  Co.  v.  Davis,  35  Kan.  464, 
11  Pac.  421. 

Kentucky.    Cox  v.  Adelsdorf  (Ky.), 
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tion  was  in  the  form  of  a  judgment,  and  satisfaction  in  full  has 
been  entered  upon  the  record  of  such  judgment.1  If  rights  have 
been  fixed  under  a  contract  of  insurance,  and  the  facts  claimed  by 
the  insurance  company  to  exist  do  not  amount  to  a  valid  defense, 
no  consideration  exists  for  a  promise  to  discharge  the  liability  of 
the  insurance  company  in  consideration  of  its  paying  the  pre- 
miums or  assessments  which  the  insured  had  paid  on  such  policy.1 
An  agreement  that  A's  account  against  B  should  offset  B's  larger 
claim  against  A,  is  invalid.10  Even  if  the  debtor  is  insolvent,  pay- 
ment by  him  of  part  of  his  debt  may  be  a  financial  advantage,  but 


51  S.  W.  616;  Louisville,  N.  A.  &  C.  Ry. 
Co.  v.  Helm,  109  Ky.  388,  59  S.  W.  323; 
Cunningham  v.  Standard  Construction 
Co.,  134  Ry.  198,  119  S.  W.  765;  New 
York  Life  Ins.  Co.  v.  Van  Meter,  137 
Ky.  4,  121  S.  W.  438;  Black  v.  O'Hara, 
175  Ky.  623,  194  S.  W.  811;  Call  v.  Pin- 
son,  180  Ky.  367,  202  6.  W.  883. 

Maryland.  Chicora  Fertilizer  Co.  v. 
Dunan,  91  Md.  144,  50  L.  R.  A.  401,  46 
Atl.  347 ;  Prudential  Ins.  Co.  v.  Cotting- 
ham,  103  Md.  319,  63  Atl.  359. 

Massachusetts.  Gilson  v.  Nesson, 
198  Mass.  598,  17  L.  R.  A.  (N£.)  1208, 
84  N.  E.  854. 

Michigan.  Leeson  v.  Anderson,  99 
Mich.  247,  41  Am.  St.  Rep.  597,  58  N. 
W.  72;  Pease  v.  Saginaw,  126  Mich. 
436,  85  N.  W.  1082. 

Minnesota.  Johnson  v.  Simmons,  76 
Minn.  34,  78  N.  W.  863;  Hoidall  v. 
Wood,  93  Minn.  190,  100  N.  W.  1100; 
Foster  County  State  Bank  v.  Lammers, 
117  Minn.  94,  134  N.  W.  501. 

Missouri.  Young  v.  Schofleld,  132  Mo. 
650,  34  S.  W.  497;  Wetmore  v.  Crouch, 
160  Mo.  671,  51  S.  W.  738. 

Nebraska.  Fitzgerald  v.  Fitzgerald 
&  Mallory  Construction  Co.,  44  Neb. 
463,  62  N.  W.  899;  Mcintosh  v.  John- 
son, 51  Neb.  33,  70  N.  W.  522;  Craw- 
ford v.  Darrow,  87  Neb.  494,  127  N.  W. 
891. 

New  Jersey.  Murphy  v.  Kastner,  50 
N.  J.  Eq.  214,  24  Atl.  564;  Bourgeois  v. 
Edwards,  —  N.  J.  Eq.  — ,  104  Atl.  447; 
8nyder  v.  Insurance  Co.,  59  N.  J.  L.  69, 


34  Atl.  945;  Eckert  v.  Wallace,  75  N.  J. 
L.  171,  67  Atl.  76. 

forth  Carolina.  Jones  v.  Wilson,  104 
N.  Car.  9,  10  S.  E.  79. 

Oklahoma.  Sherman  v.  Pacific  Coast 
Pipe  Co.  (Okla.),  L.  R.  A.  1917A,  716, 
159  Pac.  333. 

Oregon.  Schumacher  v.  Moffitt,  71 
Or.  79,  142  Pac.  353. 

Pennsylvania.  Girard  Fire  &  Marine 
Ins.  Co.  v..  Canan,  195  Pa.  St.  589,  46 
Atl.  115;  TuBtin  v.  Philadelphia  & 
Reading  Coal  &  Iron  Co.,  250  Pa.  St. 
425,  95  Atl.  595;  Thomas  v.  Hill  Top 
Section,  260  Pa.  St.  1,  103  Atl.  504. 

» 

Rhode  Island.  Clark  v.  Summerfield 
Co.,  40  R.  I.  254,  100  Atl.  499. 

South  Carolina.  Parker  v.  Mayes,  85 
S.  Car.  419,  137  Am.  St.  Rep.  912,  67 
S.  E.  559. 

Utah.  Smoot  v.  Checketts,  41  Utah 
211,  Ann.  Cas.  1915C,  1113,  125  Pac. 
412;  Gray  v.  Bullen,  —  Utah  — ,  167 
Pac.  683. 

Washington.  Sanford  v.  Ins.  Co.,  11 
Wash.  653,  40  Pac.  609. 

West  Virginia.  Nixon  v.  Kiddy,  66 
W.  Va.  355,  66  S.  E.  500. 

Wisconsin.  Prairie  Grove  Cheese 
Mfg.  Co.  v.  Luder,  115  Wis.  20,  89  N.  W. 
138,  90  N.  W.  1085. 

•  Deland  v.  Hiett,  27  Cal.  611. 

•  Knights  Templars'  &  Masons'  Life 
Indemnity  Co.  v.  Crayton,  209  111.  550, 
70  N.  E.  1066. 

10  Webster  v.  McLaren,  19  N.  D.  751, 
123  N.  W.  395. 
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is  not  a  substantial  consideration.  His  insolvency  diminishes  the 
creditor's  chance  of  obtaining  ultimate  satisfaction  of  his  claim 
after  litigation,  but  it  does  not  affect  his  legal  right  to  recover. 
It  is  a  motive  for  the  creditor's  promise  to  accept  such  payment  in 
full,  but  not  a  consideration.11 

In  two  jurisdictions,  the  existence  of  the  rule  has  been  denied 
in  very  decided  language,  which  was  purely  obiter  in  each  case.12 
This  was  held  in  one  case,13  in  which  the  rule  itself  was  not  in- 
volved, since  the  debt  existed  in  the  form  of  a  negotiable  instru- 
ment which  was  surrendered  by  the  creditor  to  the  debtor  for 
cancellation,  a  fact  which  would  operate  as  a  discharge  in  any 
jurisdiction.14  In  a  subsequent  case,15  the  rule  has  been  repudiated 
again  in  very  strong  terms,  but  the  question  arose  on  error  to  the^ 
action  of  the  trial  court  in  directing  a  verdict  for  the  plaintiff,  and 
the  supreme  court  of  New  Hampshire  said  that  the  facts,  while 
not  fully  reported,  justified  the  suspicion  that  the  case  might  be 
within  some  of  the  recognized  exceptions,  and  that  a  consideration 
might  be  found  to  exist.  The  debt,  furthermore,  was  evidenced  by 
a  promissory  note,  but  it  does  not  appear  from  the  statement  of 
facts  whether  the  creditor  surrendered  such  note  on  receipt  of  such 
partial  payment  or  not. 

Relying  on  these  doubtful  authorities  and  these  adverse  criti- 
cisms, although  recognizing  that  the  rule  laid  down  as  the  majority 
rule  is  in  accord  with  by  far  the  greater  number  of  decisions,  Min- 
nesota has  given  some  recognition  to  the  contrary  rule,18  at  least 
to  the  extent  of  holding  that  as  far  as  a  tenant  has  actually  paid 
rent  under  a  gratuitous  promise  by  the  landlord  to  reduce  the  rent 
below  the  amount  reserved  in  a  valid  and  existing  lease,  the  land- 
lord can  not  thereafter  recover  the  difference  between  the  rent 


11  Pearson  v.  Thomason,  15  Ala.  700, 
50  Am.  Dec.  159;  Beaver  v.  Fulp,  136 
Ind.  595,  36  N.  E.  418;  Foster  County 
State  Bank  v.  Lammera,  117  Minn.  94, 
134  N.  W.  501;  Davis  v.  Barwick,  88 
S.  Car.  355,  70  S.  E.  1007. 

.Contra,  that  under  such  circum- 
stances a  technical  consideration  exists. 
Engbretson  v.  Seiberling,  122  la.  522, 
101  Am.  St.  Rep.  279,  64  L.  R.  A.  75,  98 
N.  W.  319.  See  obiter  in  Curtis  v.  Mar- 
tin, 20  111.  557 ;  Rice  v.  London  &  North- 
west American  Mortgage  Co.,  70  Minn. 
77,  72  N.  W.  826. 


« Clayton  v.  Clark,  74  Miss.  499,  60 
Am.  St.  Rep.  521,  37  L.  R.  A.  771,  21 
So.  565,  22  So.  189 ;  Frye  v.  Hubbell,  74 
N.  H.  358,  17  L.  R.  A.  (N.S.)  1197,  68 
Atl.  325. 

13  Clayton  v.  Clark,  74  Miss.  499,  60 
Am.  St.  Rep.  521,  37  L.  R.  A.  771,  21 
So.  565,  22  So.  189. 

14  See  §  601. 

« Frye  v.  Hubbell,  74  N.  H.  358,  17 
L.  R.  A.  (N.S.)  1197,  68  Atl.  325. 

16  C.  S.  Brackett  Co.  v.  Lofgren,  140 
Minn.  52,  L.  R.  A.  1918F,  998,  16T 
N.  W.  274- 
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reserved   in   tbe  lease   and   the   rent  paid  under   the   gratuitous 
promise.17 

In  some  states  the  rule  has  been  modified  or  abolished  by  stat- 
ute.11 The  acceptance  of  a  less  sum  than  that  reserved  in  a  lease 
discharges  the  debt  if  it  is  accepted  in  full.19  Under  such  statute, 
however,  the  creditor's  promise  to  accept  a  lesser  sum  in  satisfac- 
tion of  a  greater  sum,  is  not  binding  upon  him  if  such  promise  is 
caused  by  his  financial  necessities,  of  which  the  debtor  takes  ad- 
vantage.20 

Why  this  particular  rule  should  have  especially  been  singled 
out  for  attack  it  is  hard  to  say,  unless  because  it  brings  into  strong 
relief  the  absurd  results  that  follow  from  permitting  considerations 
which  are  utterly  inadequate,21  or  purely  nominal,22  in  contracts  in 
which  the  right  on  each  side  is  not  money  or  measured  by  law  in 
money;  while  if  the  right  on  each  side  is  money  or  measured  by 
law  in  money,  the  consideration  must  be  not  merely  -substantial, 
but  absolutely  adequate — that  is,  equivalent.28  As  far  as  ethics  is 
concerned,  the  violation  of  a  promise  to  accept  a  part  of  a  debt  in 
full  satisfaction  is,  no  doubt,  inethical  and  immoral,  but  no  more 
so  than  the  violation  of  any  other  deliberate  promise  which  lacks 
consideration  and  upon  which  the  adversary  party  has  acted  or 
relied.  As  far  as  it  runs  counter  to  the  notions  of  modern  business, 
it  does  not  seem  that  modern  business  attaches  much  more  sanctity 
to  a  promise  of  this  sort  than  to  any  other  solemn  deliberate  prom- 
ise, assuming  that  modern  business  standards  demand  the  volun- 
tary performance  of  promises  which  the  law  will  not  enforce. 


17  C.  S.  Brackett  Co.  v.  Lofgren,  140 
Minn.  52,  L.  R.  A.  1918F,  998,  167 
N.  W.  274. 

IS  United  States.  Schuessler  v.  Lund- 
strom,  246  Fed.  439. 

Alabama.  Cowan  v.  Sapp,  74  Ala. 
44;  Eufaula  Natl.  Bank  v.  Passmore, 

102  Ala.  370,  14  So.  683. 

Georgia.  Tyler  Cotton  Pr«ss  Co.  v. 
Chevalier,  56  Ga.  494. 

Maine.  Anderson  v.  Standard  Gran- 
ite Co.,  92  Me.  429,  69  Am.  St.  Rep.  522, 
43  Atl.  21 ;  Knowlton  v.  Black,  102  Me. 
503,  67  Atl.  563. 

North  Carolina.     Koonce  v.  Russell, 

103  N.  Car.  179,  9  S.  E.  316;  Kerr  y0 
Sanders,  122  N.  Car.  635,  29  S.  E.  943. 


Virginia.  Standard  Sewing  Machine 
Co.  v.  Gunter,  102  Va.  568,  46  S.  E.  690. 

Some  of  the  earlier  statutes  to  this 
effect  have  since  been  modified  so  as 
to  re-enact  the  statutory  rule.  See 
South  Dakota  Civil  Code  of  1913, 
§  1177;  Eggland  v.  South,  22  S.  D.  467, 
118  N.  W.  719. 

19  Schuesaler  v.  Lundstrom,  246  Fed. 
439. 

20  Thomas  v.  Brown,  116  Va.  233,  81 
S.  E.  56. 

21  See  §§  635  et  seq. 

22  See  §§  644  et  seq. 

23  See  §  643. 
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§597.  Payment  in  manner  different  from  original  contract. 
The  questions  of  the  effect  of  such  payment  as  a  discharge  of  the 
debt,  and  of  such  payment  as  consideration  for  a  new  promise,  are 
usually  discussed  together,  as  though  the  two  questions  were  the 
same. 

The  rule  that  payment  of  a  debt  which  is  due  is  no  considera- 
tion, is,  as  has  been  stated  before,  regarded  by  the  courts  as  a  very 
technical  one.1  Since  the  courts  very  generally  regard  this  rule  as 
technical,  they  are  very  anxious  to  discover,  if  possible,  some  tech- 
nical consideration  which  will  enable  them  to  enforce  the  promise 
of  the  creditor  to  refrain  from  collecting  the  balance  of  the  orig- 
inal obligation,  while  at  the  same  time  they  can  profess  to  follow 
the  general  rule.2 

§  598.  Additional  consideration — Change  in  time  or  place.    A 

promise  to  pay  money,  not  otherwise  due  and  owing,  is  a  considera- 
tion,1 as  a  promise  to  advance  capital  to  a  firm ; 2  or  a  promise  by 
principal  to  pay  guarantor  a  certain  percentage  of  profits ;  *  or  a 
promise  to  pay  costs  not  due  and  owing;4  or  a  promise  by  the 


1  England.  Couldrey  v.  Bartrum,  19 
Ch.  D.  394. 

United  States.  Chicago,  etc.,  Ry.  v. 
Clark,  178  U.  S.  353,  44  L.  ed.  1099. 

Colorado.  New  York  Life  Ins.  Co.  v. 
MacDonald   (Colo.),  160  Pac.  193. 

Kansas.  Sigler  v.  Sigler,  98  Kan.  524, 
L.  R.  A.  1917A,  725,  158  Pac  864. 

Ohio.  Harper  v.  Graham,  20  Ohio  105. 

South  Carolina.  Davis  v.  Barwick, 
88  S.  Car.  355,  70  S.  W.  1007. 

2  United  States.  Chicago,  Milwaukee 
&  St.  Paul  Ry.  v.  Clark,  178  U.  S.  353, 
44  L.  ed.  1099. 

Iowa.    Works  v.  Hershey,  36  la.  340. 

Kansas.  Sigler  v.  Sigler,  98  Kan. 
524,1,.  R.  A.  1917A,  725,  138  Pac.  864; 
Brooks  v.  White,  43  Mass.  (2  Met.)  283, 
37  Am.  Dec.  95. 

Ohio.  Harper  v.  Graham,  20  Ohio 
105. 

South  Carolina.  Bolt  v.  Dawkins,  16 
S.  Car.  198. 

Tennessee.  Bank  v.  Shook,  100  Tenn. 
436,  45  S.  W.  338. 

Vermont.  Bedford's  Ex'r  v.  Chandler, 
81  Vt.  270,  69  Atl.  874. 


Virginia.  Seymour  v.  Goodrich,  80 
Va.  303. 

Washington.  Brown  v.  .Kern,  21 
Wash.  211,  57  Pac.  798. 

Wisconsin.  Herman  v.  Schlesinger, 
114  Wis.  382,  91  Am.  St.  Rep.  922,  90 
N.  W.  460. 

1  Citizens'  Bank  v.  Millett,  103  Ky.  1, 
44  L.  R.  A.  664,  44  S.  W.  366;  Taylor  v. 
Crockett,  123  Mo.  300,  27  S.  W.  620; 
Pence  v.  Blackford,  11  Ohio  C.  C.  204  (a 
consideration  for  a  promise  by  a  father 
to  deed  land  to  a  son);  Bedford's  Ex'r. 
v.  Chandler,  81  Vt.  270,  69  Atl.  874.  See 
§543. 

2  Schminke  v.  Their  Creditors,  50  La. 
Ann.  511,  23  So.  712.  The  contract  was 
that  such  promisor  might  in  case  of 
disagreement  between  the  partners  as- 
sume the  liabilities  and  take  over  the 
property  of  the  firm. 

3  Shelton  v.  Reynolds,  111  N.  Car.  525, 
16  S.  E.  272. 

4  Mitchell  v.  Wheaton,  46  Conn.  315, 
33  Am.  Rep.  24. 
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creditor  to  give  up  his  right  to  prosecute  error.8  Accordingly,  if 
the  debt  or  a  part  thereof  is  paid  before  it  is  due,6  even  if  a  dis- 
count is  allowed  for  such  payment  before  maturity,7  as  where  the 
holder  of  a  note  agrees  to  sell  it  to  the  maker  before  maturity  for 
less  than  the  face  of  the  note,1  or  if  paid  at  a  different  place,*  such 
change  gives  to  the  creditor  a  right  to  which  he  was  not  already 
entitled,  and  constitutes  a  consideration. 

§  599.  Change  as  to  person  or  security.  Payment  to  a  differ- 
ent person  from  the  creditor,1  as  an  undertaking  to  pay  promisor's 
attorney ; 2  or  if  additional  security  is  given ; 3  or  if  the  debt  is  paid 
in  part  by  some  one  other  than  the  debtor,4  as  where  A  releases  a 


■  Roberts  v.  Banse,  78  N.  J.  L.  SI, 
72  AtL  452. 

■  Florida.  Spann  v.  Baltzell,  1  Fla. 
301,  46  Am.  Dec.  346. 

Indiana.  Hulton  v.  Stoddart,  83  Ind. 
539. 

Iowa.  Boyd  v.  Moats,  75  la.  151, 
39  N.  W.  237;  Hamilton  Nat.  Bank  v. 
Nicholson,  153  la.  369,  133  N.  W.  736. 

Kentncky.  Bell  v.  Pitman,  143  Ky. 
521,  35  L.  R.  A.  (N.S.)  820,  136  S.  W. 
1026. 

Maryland.  Chicora  Fertilizer  Co.  v. 
Dunan,  91  Md.  144,  50  L.  R.  A.  401,  46 
Atl.  347. 

Massachusetts.  Brooks  v.  White,  43 
Mass.  (2  Met.)  283,  37  Am.  Dec.  95. 

Minnesota.  Reed  v.  McGregor,  62 
Minn.  94,  64  N.  W.  88. 

Rhode  Island.  Thurber  v.  Smith,  25 
R.  I.  60,  54  Atl.  790. 

Texas.  Kirchoff  v.  Voss,  67  Tex.  320, 
3  S.  W.  548. 

Vermont.  Bedford's  Ex'r  v.  Chand- 
ler, 81  Vt.  270,  60  Atl.  874. 

Washington.  Russell  v.  Stevenson, 
34  Wash.  166,  75  Pac.  627;  Baldwin  v. 
Daly,  41  Wash.  416,  83  Pac  724.  Pay- 
ment within  the  days  of  grace  is  not 
payment  before  maturity  within  the 
meaning  of  this  rule.  McKamy  v.  Mc- 
Nabb,  97  Tenn.  236,  36  S.  W.  1091. 

7  Bice  v.  Siver,  170  la.  255,  152  N. 
W.  498. 


•  Bell  v.  Pitman,  143  Ky.  521,  35  L.  R. 
A.  (N.S.)  820,  136  S.  W.  1026. 

S  Fenwick  v.  Phillips,  60  Ky.  (3  Met.) 
67;  Jones  v.  Perkins,  29  Miss.  139,  64 
Am.  Dec.  136;  Harper  v.  Graham,  20 
Ohio,  106. 

Contra,  where  such  promise  is  made 
after  maturity,  as  the  debtor  may  be 
compelled  to  pay  wherever  process  can 
be  served.  Foster  County  State  Bank 
v.  Lammers,  117  Minn.  94,  134  N.  W. 
501. 

1  Harper  v.  Graham,  20  Ohio  106. 

So  an  additional  promise  by  the 
debtor  to  pay  a  third  person  and  thus 
discharge  his  creditor  is  a  considera- 
tion. Bank  v.  Brooks,  64  Kan.  285, 
67  Pac.  860. 

2 Roberts  v.  Carter,  31  111.  App.  142; 
Harper  v.  Graham,  20  Ohio  106. ' 

■  Laboyteaux  v.  Swigart,  103  Ind.  596, 
3  N.  E.  373. 

See  §  544. 

4Panamchand  v.  Temple  [1911],  2 
K.  B.  330;  Sigler  v.  Sigler,  98  Kan.  524, 
L.  R.  A.  1917 A,  725,  158  Pac.  864; 
Brooks  v.  White,  43  Mass.  (2  Met.)  283, 
37  Am.  Dec.  95.  So  Farmer  v.  Sellers, 
137  Ala.  112,  33  So.  829;  Cunningham  v. 
Irwin,  182  Mich.  629,  148  N.  W.  786; 
Clark  v.  Abbott,  53  Minn.  88,  39  Am.  St. 
Rep.  577,  55  N.  W.  542;  Fowler  v. 
Smith,  153  Pa.  St.  639,  25  Atl.  744. 

See  §  543. 
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debt  due  from  B  in  consideration  of  a  promise  by  C  to  pay  interest 
to  A  for  life;1  or  a  third  person  releases  an  attachment  on  the 
debtor's  property; •  or  one  of  two  joint  debtors  pays  a  part  of  the 
debt  after  his  discharge  in  bankruptcy,7  the  promisor  has  received 
something  that  he  was  not  entitled  to  receive  in  that  form,  and  at 
that  time  and  place.  A  contract  entered  into  between  the  debtor 
on  one  side  and  more  than  one  of  his  creditors,  whereby  the  cred- 
itors agree  to  discharge  the  debtor  from  liability  on  his  paying  a 
part  of  the  amount  due  to  each,  is  supported  by  a  sufficient  con- 
sideration, the  promise  of  each  creditor  to  release  part  of  his  claim 
being  a  consideration  for  similar  promises  by  the  other  creditors.8 
Accordingly,  a  consideration  exists,  in  such  cases,  for  a  release. 
Such  consideration  must,  however,  be  that  contracted  for  by  the 
parties  to  the  contract.9 

While  payment  by  a  third  person  is  sufficient  as  a  consideration 
for  the  promise  of  the  creditor  to  accept  a  payment  of  part  of  the 
amount  due  as  full  satisfaction  of  the  entire  obligation,  a  different 
question  is  presented  where  such  payment  is  made  by  the  agent 
of  the  debtor  out  of  funds  which  belong  to  the  debtor.  Such  trans- 
action is  not  different  in  legal  effect  from  a  transaction  in  which 
the  debtor  himself  makes  such  payment  in  person;  and,  accord- 
ingly, it  has  been  held  that  payment  by  the  debtor's  agent  of  a 
part  of  the  debt  which  is  due,  is  not  a  consideration  if  payment  by 
the  debtor  himself  would  not  be  a  consideration.10  Elsewhere, 
however,  it  has  been  held  that  payment  by  the  debtor's  agent  is 
consideration  for  the  promise  of  the  creditor  to  discharge  such 
obligation.11  If  the  agent  advances  his  own  money  directly  to  the 
creditor,  a  consideration  exists,  although  the  agent  expects  the 
debtor  to  reimburse  him.12 


■  Lodge  v.  Hulings,  63  N.  J.  Eq.  150, 
61  Atl.  1015. 

•  Bartlett  v.  Woodworth-Mason  Co., 
60  N.  H.  316,  41  Atl.  264. 

7  Ex  parte  Zeigler,  83  S.  Car.  78,  64 
S.  E.  513  [rehearing  denied,  64  S.  E. 
916]. 

•  Laird  v.  Campbell,  02  Pa.  St.  470; 
Crawford  v.  Krueger,  201  Pa.  St.  348, 
50  Atl.  931. 

•  See  §622. 

10  Shaw  v.  Clark,  6  Vt.  507,  27  Am. 
Dec  578. 

11  Sigler  v.  Sigler,  98  Kan.  524,  L.  R. 


A.  1917A,  725,  158  Pac.  864.  (In  this 
case,  however,  the  debt  was  in  the  form 
of  a  negotiable  instrument  which  was 
surrendered  by  the  holder  to  the  maker 
for  value,  with  the  intent  on  the  part 
of  the  holder  to  transfer  all  his  interest 
therein.  It  was  controlled  by  §  126  of 
the  Negotiable  Instruments  Law.  See 
§  601,  n.  9. 

«  Bidder  v.  Bridges,  37  Ch.  Div.  406. 
(The  opinion  does  not  show  whether 
the  principal  had  advanced  the  money 
to  the  agent  before  the  agent  sent  his 
check  to  the  creditor.    The  court  lays 
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The  fact  that  the  debtor  borrows  money  with  which  to  pay  the 
creditor,  does  not  make  such  payment  of  part  of  the  debt  which  is 
due  a  sufficient  consideration  if  the  making  of  such  loan  was  not  a 
term  of  the  promise  by  the  creditor  to'  accept  such  payment  in 
full" 

§  OOO.  Change  in  medium  of  payment — Payment  by  cheek.    If 

the  debt  is  paid  in  something  other  than  that  stipulated  for  in  the 
contract,  but  accepted  in  lieu  thereof,  such  change  in  medium  of 
payment  amounts  to  a  consideration.1 

The  check  of  the  debtor  is  merely  the  usual  and  customary 
means  of  paying  money,  and  it  should  not  have  any  greater  legal 
effect  than  if  the  same  amount  had  been  paid  in  money.  Accord- 
ingly, it  is  held  that  payment  by  check  is  not  a  different  method 
of  payment  from  that  contemplated  in  a  contract  for  the  payment 
of  money ;  and  a  smaller  sum  is  not  consideration  for  the  discharge 
of  a  large  sum  by  reason  of  the  fact  that  such  smaller  sum  is  paid 
by  check.2  In  some  jurisdictions,  however,  it  has  been  said  that 
payment  by  check  is  so  different  from  payment  in  cash,  being 
rather  payment  by  an  inland  bill  of  exchange,3  that  such  payment 
is  consideration  for  the  creditor's  promise  to  accept  a  lesser  sum  in 
satisfaction  of  a  larger  sum.4  Such  payment  has  been  upheld  as 
consideration  on  the  theory  that  payment  by  a  chattel  and  pay- 
ment in  money  should  have  the  same  legal  consequences,5  which 
practically  amounts  to  a  denial  of  the  rule  itself. 

§601.  Cancellation  or  surrender  of  negotiable  installment.    At 

the  law-merchant,  a  negotiable  instrument  embodied  the  debt  in  a 
way  in  which  the  ordinary  written  contract  did  not.  Accordingly, 
even  in  the  absence  of  statute,  it  was  held  that  if  the  holder  of  a 


stress  on  the  fact  that  the  creditor  ac- 
cepted the  negotiable  instrument  of  a 
third  person.) 

13  Schlessinger  v.  Schlessinger,  39 
Colo.  44,  8  L.  R.  A.  (N.S.)  863,  88  Pac 
970;  Specialty  Glass  Co.  v.  Daley,  172 
Mass.  460,  52  N.  E.  633. 

1  Leeson  v.  Anderson,  99  Mich.  247, 
41  Am.  St.  Rep.  597, 58  N.  W.  72. 


2  Stewart  v.  Riley,  189  Ala.  519,  66 
So.  488;  Fuller  v.  Kemp,  138  N.  Y.  231, 
20  L.  R.  A.  785,  33  N.  E.  1034;  Nixon  v. 
Kiddy,  66  W.  Va.  355,  66  S.  E.  500. 

3  Wells  v.  Morrison,  91  Ind.  51; 
American  Seeding  Machine  Co.  v.  Baker, 
55  Ind.  App.  625,  104  N.  E.  524. 

4Goddard  v.  O'Brien,  9  Q.  B.  D.  37; 
Wells  v.  Morrison,  91  Ind.  51. 
I  Goddard  v.  O'Brien,  9  Q.  B.  D.  37. 
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negotiable  instrument  surrendered  it,1  or  cancelled  it,2  with  *  the 
intention  of  discharging  such  instrument,  his  act  in  surrendering 
it  or  cancelling  it  would  operate  as  a  discharge  as  far  as  the  ques- 
tion of  consideration  was  concerned.  Such  surrender  or  cancella- 
tion would  operate  as  a  discharge,  even  if  no  consideration  had 
been  paid  by  the  debtor;  and,  accordingly,  such  surrender  or  can- 
cellation would  operate  as  a  discharge  if  the  maker  paid  a  part  of 
the  amount  actually  due.8  The  delivery  seems  to  be  the  element 
which  makes  such  transaction  operate  as  a  discharge,  without  pay- 
ment in  full.4  If  the  note  is  already  in  the  hands  of  the  payee,8 
or  if  it  remains  in  the  hands  of  the  holder,6  consideration  is  neces- 
sary to  make  a  promise  to  discharge  such  note  enforceable.  Mark- 
ing a  note  "paid"  does  not  operate  as  a  cancellation  if  the  holder 
does  not  surrender  it  to  the  maker.7 

Under  the  Negotiable  Instruments  Law,1  a  negotiable  instrument 
is  discharged  "when  the  principal  debtor  becomes  the  holder  of  the 
instrument  at  or  after  maturity  in  his  own  right.' '  Under  such  a 
statute  the  transfer  of  a  negotiable  instrument  to  the  principal 
debtor,  so  that  he  becomes  the  holder  thereof  in  his  own  right, 
discharges  the  obligation,  even  though  such  transfer  is  made  for  a 
part  of  the  amount  actually  due,9  or  without  consideration.10 


1  Alabama.  Brown  v.  Lowndes  Coun- 
ty, —  Ala.  -— ,  78  So.  815. 

Iowa.  Murray  v.  Snow,  37  la.  410 
(also  an  agreement  between  creditors 
to  accept  less  than  the  amount  of  the 
debt  in  full  settlement). 

Massachusetts.  Hale  v.  Rice,  124 
Mass.  292. 

Minnesota.  Stewart  v.  Hidden,  13 
Minn.  43. 

Mississippi.  Clayton  v.  Clark,  74 
Miss.  499,  60  Am.  St.  Rep.  521,  37  L.  R. 
A.  771,  21  So.  565,  22  So.  189. 

Vermont  Draper  v.  Hitt,  43  Vt.  439, 
5  Am.  Rep.  292. 

2  District  of  Columbia  v.  Cornell,  130 
U.  S.  655,  32  L.  ed.  1041;  Silvers  v. 
Reynolds,  17  N.  J.  L.  275. 

*  Brown  v.  Lowndes  County,  —  Ala. 
— ,  78  So.  815;  McGiverin  v.  Keefe,  130 
la.  97,  106  N.  W.  369;  Silvers  v.  Rey- 
nolds, 17  N.  J.  L.  275. 

*Templeton  v.  Butler,  117  Wis.  456, 
94  N.  W.  306. 


•  Templeton  v.  Butler,  117  Wis.  455, 
94  N.  W.  306. 

8  Greenbaum  v.  Elliott,  60  Mo.  25. 
TWittman  v.  Pickens,  33  Colo.  484, 
81  Pac.  299. 

•  See  §  126  of  the  Negotiable  Instru- 
ments Law. 

• Sigler  v.  Sigler,  98  Kan.  524,  L.  R. 
A.  1917A,  725,  158  Pac.  864.  (In  this 
case,  however,  the  debt  was  in  the  form 
of  a  negotiable  instrument  which  was 
surrendered  b^  the  holder  to  the  maker 
for  value,  with  the  intent  on  the  part 
of  the  holder  to  transfer  all  his  interest 
therein.  It  was  controlled  by  §  126  of 
the  Negotiable  Instruments  Law;  but 
even  without  such  statute  a  surrender 
of  the  note  by  the  holder  to  the  maker 
would  operate  as  a  discharge,  according 
to  the  weight  of  authority,  without 
any  consideration.) 

See  §  601. 

to  Estate  of  Gilbert,  167  Wis.  291, 
166  N.  W.  442. 
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§  602.  Payment  of  principal  as  bar  to  right  to  recover  interest. 
If  the  debt  is  one  which  bears  interest,  and  the  principal  of  the 
debt  is  paid  under  an  agreement  on  the  part  of  the  creditor  to 
forego  his  claim  for  interest,  a  question  is  presented  which  is  in 
some  respects  different  from  the  ordinary  case  of  payment  of  part 
of  a  liquidated  and  undisputed  claim  as  consideration  for  the  cred- 
itor's promise  not  to  enforce  his  claim  for  the  balance.  If  the 
original  contract  does  not  provide  for  the  payment  of  interest  in 
express  terms,  and  the  interest  is  allowed  by  law,  such  interest  is 
often  regarded  as  an  incident  of  the  principal  debt;  and,  accord- 
ingly, payment  of  the  principal  debt,  which  is  accepted  as  a  full 
discharge  of  such  principal  debt,  is  said  to  discharge  the  creditor's 
right  to  recover  the  interest,  since  this  right  is  merely  incident  to 
his  right  to  recover  the  principal.1  Acceptance  of  the  full  amount 
due  from  a  county  treasurer,  without  interest,  has  been  held  to  be 
a  discharge  of  a  claim  for  interest.2  In  other  jurisdictions,  interest 
which  is  given  by  statute  is  regarded  as  a  part  of  the  original  ob- 
ligation-and  not  as  a  mere  incident,  and  recovery  of  such  interest 
may  be  had  after  payment  of  the  principal  debt.3  If,  however,  the 
contract  contains  an  express  provision  for  the  payment  of  interest, 
such  interest  is  as  much  a  part  of  the  contract  obligation  as  the 
obligation  to  pay  the  principal  debt,  and  payment  of  the  principal 
debt  is  not  consideration  for  the  promise  of  the  creditor  to  forego 
his  right  to  recover  the  unpaid  interest.4 

§603.  Gift  or  sale  of  debt  by  creditor  to  debtor.  In  some 
cases,  the  courts  have  attempted  to  uphold  an  agreement  by  the 
creditor  to  accept  payment  of  part  of  a  liquidated  debt  in  full 
satisfaction  of  the  entire  debt,  on  the  theory  that  such  transaction 
was  a  payment  by  the  debtor  of  a  part  of  the  indebtedness  and  a 


1  United  States.  Stewart  v.  Barnes, 
•153  U.  S.  456,  38  L.  ed.  781. 

Colorado.  Bassick  Gold  Mine  Co.  v. 
Beardsley,  40  Colo.  275,  33  L.  R.  A. 
(N.S.)  852,  112  Pac.  770;  Tuttle  v.  Tut- 
tlc,  53  Mass.  (12  Met.)  551,  46  Am.  Dec 
701. 

New  Mexico.  Maloy  v.  Bernatillo 
County,  10  N.  M.  638,  52  L.  R.  A.  126, 
62  Pac.  1106. 

West  Virginia.  Bennett  v.  Federal 
Coal  &  Coke  Co.,  70  W.  Va.  456,  40  L.  R. 


A.  (N.S.)  588,  Ann.  Cae.  1913E,  578, 
74  S.  E.  418. 

2  Maloy  v.  Bernatillo  County,  10  N. 
M.  638,  52  L.  R.  A.  126,  62  Pac.  1106. 

3Foakes  v.  Beer,  9  App.  Cas.  605'; 
Bowen  v.  Minneapolis,  47  Minn.  115,  28 
Am.  St.  Rep.  333,  49  N.  W.  683;  Devlin 
v.  New  York,  131  N.  Y.  123,  30  N.  E. 
45. 

4  Emm  itte  burg  R.  Co.  v.  Donoghue, 
67  Md.  383,  1  Am.  St.  Rep.  396,  10  AtL 
233. 
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gift  by  the  creditor  of  the  balance  of  such  indebtedness.1  Payment 
of  one  dollar  may  discharge  a  larger  debt  where  the  creditor  gave 
the  rest  of  the  debt  to  the  debtor.2  An  agreement  by  a  lessor  to 
accept  less  than  the  amount  of  rent  reserved  in  the  lease  and  the 
acceptance  of  such  less  amount  may  amount  to  a  gift;  and  it  is 
error  to  exclude  evidence  of  such  transaction  from  the  jury.8 

A  creditor  should  be  allowed  to  make  a  gift  of  his  claim  against 
the  debtor,  just  as  an  owner  of  chattel  may  give  it  away  if  he 
wishes,  assuming  in  each  case  that  the  rights  of  third  persons  are 
not  affected  in  any  way.  One  difficulty,  however,  in  the  way  of 
adopting  this  theory  in  these  cases,  is  that  a  gift  is  not  complete 
and  does  not  pass  title  unless  the  thing  which  is  given  has  been 
delivered  to  the  donee.  If  the  debt  is  evidenced  by  writing,  espe- 
cially if  such  writing  is  a  negotiable  contract,  the  surrender  of 
such  written  contract  by  the  creditor  to  the  debtor,  with  the  inten- 
tion to  discharge  such  obligation,  should  have  that  effect  whether 
the  debtor  pays  a  part  of  the  amount  which  is  due  under  such  con- 

0 

tract,  or  whether  he  pays  nothing  at  all.  If  the  debt  is  not  evi- 
denced in  this  way,  it  can  not  be  delivered  by  the  creditor  to  the 
debtor  or  any  one  else;  and  where  this  transaction  is  explained  as 
a  gift  of  the  balance,  a  gift  is  upheld  without  delivery  of  the  thing 
given.4  The  great  weight  of  authority  regards  an  oral  or  written 
gift  of  a  debt  by  the  creditor  to  the  debtor,  which  is  not  under 
seal,  and  which  does  not  involve  the  delivery  or  cancellation  of  the 


1  Green  v.  Langdon,  26  Mich.  221 ; 
Holmes  v.  Holmes,  129  Mich.  412,  95 
Am.  St.  Rep.  444,  89  N.  W.  47;  C.  S. 
Brackett  Co.  v.  Lofgren,  140  Minn.  52, 
L.  R.  A.  1918F,  998,  167  N.  W.  274; 
McKenzie  v.  Harrison,  120  N.  Y.  260, 
17  Am.  St.  Rep.  638,  8  L.  R.  A.  257, 
24  N.  E.  458;  Adams  v.  Cook,  200  Pa. 
St.  258,  49  Atl.  954. 

2  Gray  v.  Barton,  55  N.  Y.  68,  14  Am. 
Rep.  181. 

3  McKenzie  v.  Harrison,  120  N.  Y. 
260,  17  Am.  St,  Rep.  638,  8  L.  R.  A. 
257,  24  N.  E.  458. 

If  such  contract  has  been  performed, 
the  lessor  can  not  recover  the  differ- 
ence between  the  amount  reserved  in 
the  lease  and  the*  amount  paid.  C.  S. 
Brackett  Co.  v.  Lofgren,  140  Minn.  52, 
L.  R.  A  1918F,  998,  167  N.  W.  274. 


4  "But  even  though  there  may  not  be 
an  accord  and  satisfaction,  there  may 
be  a  gift,  and  the  receipt  may  be  evi- 
dence of  such  gift.  A  gift  is  a  volun- 
tary transfer  of  any  property  or  thing 
by  one  to  another  without  considera- 
tion. To  be  valid  it  must  be  executed. 
There  must  be  a  delivery  by  the  donor, 
such  as  will  place  the  property  or  thing 
given  under  the  control  of  the  donee,' 
and  there  must  be  an  intent  to  vest  the 
title  in  him.  Actual  and  personal  de- 
livery by  the  donor  is  not  always  neces- 
sary, for  when  another  person  is  the 
custodian  an  order  of  the  donor  to  de- 
liver to  the  donee  may  constitute  a  gift. 
It  may  be  oral  or  in  writing.  No  formal 
words  or  expressions  are  required.  It 
is  a  question  of  intent,  and  the  inquiry 
is  as  to  what  was  intended  by  that 
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written  evidence  of  the  debt,  as  executory,  gratuitous,  and,  there- 
fore, inoperative.*  In  many  of  the  cases  which  have  been  cited  in 
support  of  the  view  that  the  creditor  may  give  part  or  all  of  the 
debt  to  the  debtor,  the  doctrine  is  not  really  involved,  as  there  is  a 
sealed  release,6  or  a  surrender  of  the  note  which  evidences  the 


which  was  said  and  done.  A  promis- 
sory note  or  other  evidence  of  debt  may 
be  the  subject  of  a  gift,  and  the  de- 
livery of  the  note  or  of  the  evidence  of 
debt  is  evidence  tending  to  show  an  in- 
tent to  give.  A  debt  may  be  forgiven, 
and  a  receipt  in  full  may  be  evidence 
of  such  forgiveness."  McKenzie  v.  Har- 
rison, 120  N.  Y.  260,  17  Am.  St.  Rep. 
638,  8  L.  R.  A.  257,  24  N.  E.  458. 

"It  is  objected,  however,  by  the  coun- 
sel for  the  complainant,  that  this  being 
a  gift  inter  vivos,  delivery  and  accept- 
ance were  essential  to  its  validity;  and 
that  as  here  was  no  delivery,  it  could 
not  take  effect.  Doubtless  euch  is  the 
rule  where  the  gift  consists  of  tangible 
personal  property  which  admits  of  ac- 
tual delivery;  and  the  same  rule  would 
probably  apply  where  the  notes  or  bond 
of  a  third  person  is  the  subject  of  a 
gift.  Whether,  if  the  whole  mortgage 
debt,  in  the  present  case,  had  been  the 
subject,  delivery  of  the  note  and  mort- 
gage, or  one  of  them,  would  not  have 
been  essential  to  its  validity,  we  need 
not  inquire.  In  the  present  case  it  was 
but  a  part  of  the  sum  secured  by  the 
note  and  mortgage,  and  the  attempted 
donation  was  to  the  debtors  themselves. 
And  it  is  difficult  to  conceive  how  any 
delivery  could  have  been  made.  But  it 
is  said  that  there  must  have  been  a 
delivery  of  the  papers,  or  of  a  release 
or  receipt  for  the  portion  of  the  debt 
intended  to  be  given;  because,  without 
something  of  this  kind,  it  would  have 
been  in  the  power  of  the  donor  to  re- 
tract; and  this  he  might  doubtless 
have  done,  if  this  had  been  an 
executory  agreement  undertaking  to 
make  this  gift.  But  here  the  pur- 
pose   and    intention    of    making    the 


gift  was  fully  executed  and  by 
one  of  the  donees  actually  accepted  at 
the  time;  and  the  acceptance  by  the 
other,  of  the  extinguishment  of  a  part 
of  a  debt  against  himself,  may  be  very 
safely  presumed.  And  if  it  remained 
in  the  power  of  the  donor  to  retract,  it 
would  have  been  equally  so,  if  purely 
a  gift,  had  a  receipt  been  given,  and 
equally  so,  for  aught  we  can  discover, 
had  a  release  been  given,  there  being  no 
consideration,  and  under  our  statute 
(Comp.  L.  of  1871,  §  5947),  which  makes 
the  seal  no  more  than  pfima  facie  evi- 
dence of  a  consideration.  The  want  of 
consideration  could,  therefore,  in  either 
case,  have  been  shown. 

"As  the  debt  which  was  the  subject 
of  the  gift,  when  considered  with  refer- 
ence to  the  fact  that  the  donee  was  the 
debtor,  and  that  only  part  of  the  debt 
was  attempted  to  be  given,  did  not  ad- 
mit of  actual  delivery,  and  as  all  was 
done  that  could  well  be  done,  under  the 
circumstances,  to  render  the  gift  effec- 
tual, we  do  not  think  the  act  and  inten- 
tion of  the  donor  should  be  defeated 
merely  because  the  subject  did  not  ad- 
mit of  actual  or  technical  delivery." 
Green  v.  Langdon,  28  Mich.  221. 

»  Gray  v.  Nelson,  77  la.  63,  41  N.  W. 
566;  Rodemer  v.  Ret  tig,  114  Ky.  634, 
71  S.  W.  869;  Baldwin's  Executor  v. 
Barber's  Executors,  151  Ky.  168,  151 
S.  W.  686;  Brewer's  Administrator  v. 
Brewer,  181  Ky.  400,  205  S.  W.  393; 
Hayes  v.  Hayes's  Executor,  181  Ky. 
589,  205  S.  W.  596;  Buswell  v.  Fuller, 
156  Mass.  309,  31  N.  E.  294;  Kidder  v. 
Kidder,  33  Pa.  St.  268. 

•  Lamprey  v.  Lamprey,  29  Minn.  151, 
12  N.  W.  514. 
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debt,7  or  there  has  been  a  compromise  of  a  disputed  claim,1  or  a 
note  of  a  third  person  has  been  given.9 

If  the  agreement  to  give  all  or  part  of  the  principal  to  the 
debtor  is  a  part  of  the  original  contract,  it  is  supported  by  such 
transaction  as  a  consideration.10  If  A  pays  money  to  B  under  a 
contract  by  which  B  is  to  pay  to  A  interest  for  A's  life,  and  at 
A's  death  such  fund  should  belong  to  B,  such  contract  is  enforce- 
able.11. 

Where  the  parties  have  attempted  to  make  the  transaction  take 
the  form  of  a  sale  of  the  debt  by  the  creditor  to  the  debtor,  for  a 
part  of  the  amount  due  thereon,-  it  has  been  said  that  the  transac- 
tion has  no  legal  effect,  and  that  it  is  merely  an  attempt  to  dis- 
charge an  undisputed,  liquidated  indebtedness  by  payment  of  less 
than  the  amount  actually  due.12 

Whether  a  creditor  could  discharge  a  debt  by  declaring  himself 
a  trustee  for  the  debt  or- is  a  question  upon  which  authority  is  lack- 
ing. Where-the  debt  can  be  made  the  subject  of  a  gift  to  the  debtor, 
such  means  of  extinguishing  it  is  used.  Where  it  can  not  be  the 
subject  of  a  gift,  the  parties  do  not  seem  to  have  resorted  to  the 
device  of  a  declaration  of  trust. 

§  604.  Written  receipt  in  full.  A  receipt  is  a  recital  of  a  fact 
and  not  a  contractual  provision;  and,  accordingly,  the  parol  evi- 
dence rule  which  forbids  the  introduction  of  extrinsic  evidence  of 
prior  or  contemporaneous  agreements  to  vary  or  contradict  the 
terms  of  a  written  contract,  does  not  prevent  the  introduction  of 
evidence  to  contradict  the  truth  of  the  fact  which  is  set  forth  in 
the  receipt.1  Consideration  is  as  essential  to  the  validity  of  a 
written  contract  as  it  is  to  the  validity  of  an  oral  contract.2  For 
these  reasons  it  is  held  in  most  jurisdictions,  that  where  the  cred- 
itor has  given  to  the  debtor  a  receipt  in  full,  upon  the  debtor's 
payment  of  part  of  a  liquidated  and  undisputed  claim,  the  recital 
of  fact  in  such  receipt  may  be  contradicted ;  and,  since  there  is  no 

7  Young  v.  Power,  41  Miss.  197.  12  Bourgeois  v.  Edwards,  —  N.  J.  Eq. 

•  State  v.  Story,  57  Miss.  738.  — ,  104  Atl.  447.     (The  actual  decision 

•  Stafford  v.   Bacon,   1   Hill    (N.  Y.)  of  this  question  proved  unnecessary,  as 
532,  37  Am.  Dec.  366.  the  court  eventually  found  as  a  fact 

10  Green   v.   Redmond,  132  Md.   166,      that  the  sale  was  to  the  wife  of  the 
103  Atl.  431.  debtor,  and  that  payment  was  made 

11  Green   v.  Redmond,  132   Md.   166,      with  her  own  funds.) 
103  Atl.  431.  1  See  ch.  LXIX. 

2  See  §  537. 


1039 


Consideration 


§605 


consideration  for  the  creditor's  promise  not  to  enforce  the  rest  of 
such  claim,  the  creditor  may  recover  the  unpaid  balance  in  spite  of 
such  receipt  in  full.3  In  some  jurisdictions,  language  has  been  used 
which  seems  to  indicate  that,  in  analogy  to  the  release  under  seal,* 
a  written  receipt  in  full  should  be  treated  as  final  and  conclusive, 
unless  it  is  impeached  for  fraud  or  mistake.8  While  in  some  of 
these  cases  the  court  does  not  seem  to  have  had  in  mind  the  case 
of  want  of  consideration,  in  other  cases  the  court  has  held  that  a 
creditor,  who  gives  a  receipt  in  full,  upon  payment  of  a  part  of  a 
liquidated  and  undisputed  claim,  can  not  recover  the  balance.1 

Under  some  express  statutory  provisions  a  written  acknowledg- 
ment of  satisfaction  is  binding  if  the  creditor  has  received  any- 
thing of  value,  either  different  from  or  less  thai*  that  to  which  he 
was  entitled  under  his  original  claim.7 

§605.  Payment  of  interest  due.  Payment  of  interest  already 
due  is  no  consideration  for  a  promise  to  extend  the  time  of  pay- 
ment, since  the  creditor  is  already  entitled  thereto.1  Prompt  and 
regular  payment  of  interest  by  a  debtor  in  accordance  with  the 


3  Arizona.  State  v.  Gregg,  18  Ariz. 
121,  157  Pac.  227. 

Colorado.  Schlessinger  v.  Schlessin- 
ger,  39  Colo.  44,  8  L.  R.  A.  (N.S.)  863, 
88  Pac.  970. 

Minnesota.  Demeules  v.  Jewel  Tea  Co., 
103  Minn.  150,  123  Am.  St.  Rep.  315,  14 
L.  R.  A.  (N.S.)  954,  114  N.  W.  733. 

New  York.  Komp  v.  Raymond,  175 
N.  Y.  102,  67  N.  E.  113. 

Utah.  Smoot  v.  Checketts,  41  Utah 
211,  125  Pac.  412. 

West  Virginia.  Nixon  v.  Kiddy,  66 
W.  Va.  355,  66  S.  E.  500. 

4  See  §1166  and  ch.  LXXV. 

8  Gordon  v.  Moore,  44  Ark.  349,  51 
Am.  Rep.  606;  Dreyfus  v.  Roberts,  75 
Ark.  354,  112  Am.  St.  Rep.  67,  69  L.  R. 
A.  823,  87  S.  W.  641;  Aboni  v.  Rath- 
bone,  54  Conn.  444,  8  Atl.  677 ;  Johnson 
v.  Cooke,  85  Conn.  679,  Ann.  Cas.  1913C, 
275,  84  Atl.  97;  Clayton  v.  Clark,  74 
Miss.  499,  60  Am.  St.  Rep.  521,  37  L.  R. 
A.  771,  21  So.  565,  22  So.  189;  Holbrook 
v.  Blodget,  5  Vt.  520;  Stephens  v. 
Thompson,  28  Vt.  77;  Guyette  v.  Bol- 


ton, 46  Vt.  228;  Ashley  v.  Hendee,  56 
Vt.  209. 

•  Dreyfus  v.  Roberts,  75  Ark.  354,  112 
Am.  St.  Rep.  67,  69  L.  R.  A.  823,  5  Am. 
&  Eng.  Ann.  Cas.  521,  87  S.  W.  641; 
Johnson  v.  Cooke,  85  Conn.  679,  Ann. 
Cas.  1913C,  275,  84  Atl.  97. 

7  Under  Comp.  Laws,  N.  D.  [1913], 
§§5827,  5828  and  5833.  Strobeck  v. 
Blackmore,  38  N.  D.  593,  165  N.  W.  98a 

This  is  no  longer  true  in  South  Da- 
kota. Section  1177  of  the  Civil  Code 
(Comp.  Laws  S.  D.  1913)  has  been 
amended  by  omitting  the  words  "or  less 
than."  The  common-law  rule  is  thus 
restored.  Eggland  v.  South,  22  S.  D. 
467,  118  N.  W.  719. 

1  Arkansas.  Ward  v.  Nutt,  120  Ark. 
443, 179  S.  W.  667. 

Illinois.  Heenan  v.  Howard,  81  HL 
App.  629;  Am  berg  v.  Nachtway,  92  HL 
App.  606. 

Indiana.  Starret  v.  Burkhalter,  70 
Ind.  285;  Bugh  v.  Crum,  26  Ind.  App. 
465,  84  Am.  St.  Rep.  307,  59  N.  E.  1078. 

Kentucky.    Alley  v.  Hopkins,  98  Ky. 
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terms  of  a  pre-existing  contract,  is  no  consideration  for  a  promise 
to  discharge  such  obligation  by  will  at  the  death  of  the  creditor.2 
A  promise  by  the  debtor  to  pay  interest  at  the  rate  already  fixed 
for  such  time  as  the  debt  should  remain  unpaid,  the  debtor  having 
the  privilege  of  paying  it  whenever  he  can,  and  of  discharging  his 
liability  by  paying  the  principal  with  interest  down  to  the  date  of 
payment,  is  no  consideration  for  a  promise  to  extend  the  time  of 
payment.3  So  a  promise  to  pay  interest  on  an  interest-bearing  ac- 
count until  paid  is  no  consideration.4 


§  606.  Covenant  to  pay  interest  as  consideration  for  extension. 

If  the  creditor  and  debtor  agree  upon  an  extension  of  the  debt  for 
a  fixed  time  at  a  specified  rate  of  interest,  and  such  agreement 
does  not  reserve  to  the  debtor  the  right  to  pay  such  debt  whenever 
he  may  please  and  thus  to  stop  the  interest  thereon,  the  debtor 
gives  up  a  right  which  he  otherwise  possessed,  that  is,  the  right  to 
pay  such  debt  at  maturity  with  interest  thereon  to  the  date  of 
payment,  and  thus  to  terminate  h-is  liability.  While  such  right  is 
not  a  right  of  great  value  to  a  debtor  who  does  not  have  the  means 
of  payment,  it  may  be  a  right  of  great  value  to  him  if  he  acquires 
the  means  of  payment ;  and  his  giving  up  of  such  right  should  be 
regarded  as  sufficient  consideration  for  the  creditor's  promise  to 
extend  the  time  of  payment.1  A  promise  by  which  the  maker  of  a 
note  agrees  to  pay  interest  thereon  after  maturity  during  the  life 


668,  56  Am.  St.  Rep.  382,  34  S.  W.  13; 
Tudor  v.  Security  Trust  Co.,  163  Ky. 
514,  173  S.  W.  1118. 

Massachusetts.  Wilson  v.  Powers, 
130  Mass.  127. 

Michigan.  Trombly.  v.  Klersy,  141 
Mich.  73,  104  N.  W.  419. 

Texas.  Andrews  v.  Hagadon,  54  Tex. 
571. 

2  Trombly  v.  Klersy,  141  Mich.  73, 
104  N.  W.  419. 

3  Georgia.  Bunn  v.  Bank,  98  6a.  647, 
26  S.  E.  63;  Tatum  v.  Morgan,  108  Ga. 
336,  33  S.  E.  940. 

Illinois.  English  v.  Landon,  181  111. 
614,  54  N.  E.  911. 

Michigan.  Shayler  v.  Giddins,  122 
Mich.  659,  81  N.  W.  552. 

Minnesota.  First  State  Bank  y. 
Schatz,  104  Minn.  425,  116  N.  W.  917. 


South  Dakota.  Whiffen  v.  Hollister, 
12  S.  D.  68,  80  N.  W.  156. 

Texas.  Austin  Real  Estate  and  Ab- 
stract Co.  v.  Bahn,  87  Tex.  582,  29  S. 
W.  646,  30  S.  W.  430;  Webb  v.  Pahde 
(Tex.  Civ.  App.),  43  S.  W.  19. 

4  Stickler  v.  Giles,  9  Wash.  147,  37 
Pac.  293. 

1 1llinois.  Julin  v.  Bauer,  82  HL 
App.  157. 

Iowa.  Lahn  v.  Koep,  139  la.  349,  62 
L.  R.  A.  (N.S.)  327,  11©  N.  W.  877; 
Diehl  v.  McKinnon,  173  la.  32,  L.  R.  A. 
1916C,  384,  155  N.  W.  259. 

Kansas.  Eaton  v.  Whitmore,  3  Kan. 
App.  760,  45  Pac.  450. 

Kentucky.  Robinson  v.  Miller,  65 
Ky.  (2  Bush.)  179;  Alley  v.  Hopkins, 
98  Ky.  668,  56  Am.  St.  Rep.  382,  34  S. 
W.  13,  43  S.  W.  168. 
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of  the  payee,  was  held  to  be  sufficient  consideration  for  the  payee's 
promise  to  release  the  principal  debt  upon  her  death.2  A  promise 
to  delay  enforcing  a  debt  until  the  debtor's  death,  in  consideration 
of  being  "well  paid,"  has  been  held  to  be  upon  consideration.3  If 
the  debtor's  forbearance  of  his  right  to  pay  the  debt  and  to  stop 
his  liability  is  a  sufficient  consideration,  it  would  seem  to  be  imma- 
terial whether  the  rate  of  interest,  during  the  time  for  which  pay- 
ment was  thus  extended,  was  higher  than  the  former  rate  of  inter- 
est, or  was  the  same  as  the  former  rate  of  interest,  or  was  lower 


Maine.    Chute  v.  Pattee,  37  Me.  102. 

Michigan.  Vereycken  v.  Vanden 
Brooks,  102  Mich.  199,  60  N.  W.  687; 
Shayler  v.  Giddins,  122  Mich.  659,  81 
N.  W.  552. 

Mississippi.  Moore  v.  Redding,  69 
Miss.  841,  13  So.  849. 

New  Hampshire.  Fowlei  v.  Brooks, 
13  N.  H.  240. 

Ohio.  McComb  v.  Kittridge,  14  Ohio 
348;  Fawoett  v.  Freshwater,  31  O.  S. 
637. 

Oklahoma.  Adams  v.  Ferguson 
(Okla.),  147  Pac.  772. 

Texas.  Benson  v.  Phipps,  87  Tex.  578, 
47  Am.  St.  Rep.  128,  29  S.  W.  1061; 
Woodall  v.  Streeter  (Tex.  Civ.  App.),  39 
S.  W.  169;  Angel  v.  Miller,  16  Tex.  Civ. 
App.  679,  39  S.  W.  1092;  Robson  v. 
Brown  (Tex.  Civ.  App.),  &f  S.  W.  83, 
686. 

Washington.  Nelson  v.  Flagg,  18 
Wash.  39,  50  Pac.  571.  "In  case  of  a 
debt  which  bears  interest  either  by 
convention  or  by  operation  of  law,  when 
an  extension  for  a  definite  period  is 
agreed  upon  by  the  parties  thereto,  the 
contract  is  that  the  creditor  will  for- 
bear suit  during  the  time  of  the  ex- 
tension, and  the  debtor  foregoes  his 
right  to  pay  the  debt  before  the  end 
of  that  time.  The  latter  secures  the 
benefit  of  the  forbearance,  the  former 
secures  an  interest-bearing  investment 
for  a  definite  period  of  time;  one  gives 
up  his  right  to  sue  for  a  period  in  con- 
sideration of  a  promise  to  pay  interest 
during  the  whole  of  the  time;* the  for- 


mer secures  an  interest-bearing  invest- 
ment for  a  definite  period  of  time;  one 
gives  up  his  right  to  sue  for  a  period 
in  consideration  of  a  promise  to  pay 
interest  during  the  whole  of  the  time, 
the  other  relinquishes  his  right  to  pay 
during  the  same  period  in  consideration 
of  a  prorriise  of  forbearance.  To  the 
question  why  this  is  not  a  contract,  we 
think  no  satisfactory  answer  can  be 
given."  Benson-  v.  Phipps,  87  Tex.  578, 
47  Am.  St.  Rep.  12&,  29  S.  W.  1061 
[citing,  Stallings  v.  Johnson,  27  Ga. 
564;  Crossman  v.  Wohlleben,  90  111. 
53f7;  Reynolds  v.  Barnard,  36  111.  App. 
218;  Robinson  v.  Miller,  65  Ky.  (2 
Bush.)  179;  Chute  v.  Pattee,  37  Me. 
102;  Fowler  v.  Brooks,  13  N.  H.  240; 
McComb  v.  Kittridge,  14  Ohio  348; 
Wood  v.  Newkirk,  15  O.  S.  295].  "It  is 
a  valuable  right  to  have  money  placed 
at  interest,  and  it  is  a  valuable  right  to 
have  the  privilege,  at  any  time,  of  get- 
ting rid  of  the  payment  of  interest,  by 
discharging  the  principal.  By  this  con- 
tract, the  right  to  interest  is  secured 
for  a  given  period,  and  the  right  to  pay 
off  the  principal  and  get  rid  of  paying 
the  interest  is  also  relinquished  for 
such  period.  Here  are  all  the  elements 
of  a  binding  contract."  McComb  v.  Kit- 
tridge, 14  Ohio  348  [quoted  in  Bugh  v. 
Crum,  26  Ind.  App.  465,  84  Am.  St.  Rep. 
307,  59  N.  E.  1076]. 

2  Diehl  v.  McKinnon,  173  la.  32,  L.  R. 
A.  1916C,  384,  155  N.  W.  259. 

3  Davis   v.   Teachout,   126  Mich.   135, 
86  Am.  St.  Rep.  531,  85  N.  W.  475. 
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than  the  former  rate  of  interest.  If  the  rate  of  interest  for  the 
period  during  which  payment  has  been  extended  is  higher  than  the 
original  rate  of  interest,  and  higher  than  the  rate  which  such  debt 
would  bear  in  the  absence  of  any  express  agreement  fixing  a  rate 
of  interest,  the  authorities  are  unanimous  in  holding  that  the  prom- 
ise to  pay  such  higher  rate  of  interest  is  consideration  for  the 
promise  to  extend  the  time  of  payment,4  even  if  such  rate  is  lower 
than  that  agreed  upon  for  a  prior  extension,  provided  it  is  higher 
than  that  fixed  by  the  contract.1  If  the  rate  of  interest  during 
the  period  for  which  payment  has  been  extended  is  the  same  as 
the  original  rate  of  interest,  and  if  it  is  the  rate  which  such  debt 
would  bear  in  the  absence  of  an  express  contract,  the  weight  of 
authority  is  that  a  promise  to  pay  interest  for  such  definite  period 
is  a  sufficient  consideration,  since  if  it  were  not  for  such  express 
promise,  the  debtor  could  pay  the  debt  at  any  time  with  interest 
down  to  the  date  of  payment,  and  thus  discharge  his  liability; 
while  under  such  express  promise,  the  debtor  can  not  pay  the  debt 
until  the  end  of  the  period  for  which  payment  was  extended,  and 
he  is  then  obliged  to  pay  it  with  interest  for  such  period.*  In 
some  jurisdictions,  however,  the  courts  have  overlooked  the  fact 
that  the  debtor  has  really  given  up  a  right  which  may  be  of  con- 
siderable value,  and  they  have  assumed  that  the  debtor  will  always 
be  unable  to  pay  the  debt,  and  that,  accordingly,  the  extension  of 
time  is  solely  for  his  benefit  and  gives  to  the  creditor  nothing 
which  he  would  not  have  had  in  the  absence  of  such  contract. 
Where  this  view  is  entertained,  the  debtor's  promise  to  pay  the 
same  rate  of  interest  for  a  fixed  time,  is  held  not  to  be  considera- 
tion for  the  creditor's  promise  to  extend  payment  for  such  period 
of  time.7    Although  the  rate  of  interest  which  is  to  be  paid  during 


4  California.  Smith  v.  Pearson,  52 
Cal.  339. 

Indiana.    Huff  v.  Cole,  45  Ind.  300. 

Kansas.  Royal  v.  Lindsay,  15  Kan. 
445. 

Washington.    First  National  Bank  v. 
Harris,  7  Wash.  139,  34  Pac.  466. 
•  Wyoming.      Lawrence    v.    Thom,    9 
Wyom.  414,  64  Pac.  339. 

■  Kearby  v.  Hopkins,  14  Tex.  Civ. 
App.  166,  36  S.  W.  506. 

Slowa.  Lahn  v.  Koep,  139  la.  349, 
52  L.  R.  A.  (N.S.)  327,  115  N.  W.  877; 
Conkling  v.  Young,  141  la.  676,  120 
N.  W.  353. 


Kentucky.  Alley  v.  Hopkins,  98  Ky. 
668,  56  Am.  St.  Rep.  382,  34  S.  W.  13, 
43  S.  W.  168. 

Minnesota.  Trudeau  v.  Germann,  101 
Minn.  387,  112  N.  W.  281. 

Ohio.  Fawcett  v.  Freshwater,  31  O. 
S.  637. 

Texas.  Benson  v.  Phipps,  87  Tex. 
578,  47  Am.  St.  Rep.  128,  29  S.  W.  106L 

Washington.  Nelson  v.  Flagg,  19 
Wash.  39,  50  Pac.  571. 

7  Indiana.  Abel  v.  Alexander,  45  Ind. 
523,  15  Am.  Rep.  270  [overruling,  Pierce 
v.  Goldaberry,  31  Ind.  52];  Christman 
v.  Tuttle,  59  Ind.  155;  Starrett  v.  Bark- 
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the  time  for  which  payment  is  extended,  is  lower  than  the  rate  of 
interest  which  such  debt  would  bear  in  the  absence  of  such  express 
contract,  the  debtor  has,  nevertheless,  given  up  his  right  to  pay 
such  debt  with  interest  down  to  the  time  of  payment;  and  such 
right  may  be  one  of  great  value.  Accordingly,  in  some  jurisdic- 
tions it  is  held  that  the  promise  of  debtor  to  pay  interest  for  a 
fixed  period  of  time  at  a  reduced  rate,  is  a  consideration  for  the 
creditor's  promise  to  extend  payment  for  such  period.1  In  other 
jurisdictions,  however,  it  is  held  that  the  creditor  will  receive  less 
under  such  contract  than  he  would  have  received  in  the  absence  of 
an  express  contract,  and  that,  accordingly,  the  debtor's  promise 
to  pay  interest  at  a  reduced  rate  is  not  a  consideration  for  the 
creditor's  promise  to  an  extension  of  time.9  The  courts  which  en- 
tertain this  view  assume  that  the  debtor  will  not  pay  the  debt,  and 
they  ignore  the  fact  that  he  has  a  right  to  pay  the  debt  after 
maturity  in  the  absence  of  *n  express  contract  on  his  part.  In 
jurisdictions  in  which  an  extension  of  time  at  the  same  rate  as 
that  which  the  debt  bore  originally  is  held  to  be  without  considera- 
tion, it  is,  of  course,  held  that  an  extension  of  time  at  a  lower  rate 
of  interest  is  without  consideration.10  A  contract  to  reduce  the 
rate  of  interest  on  an  overdue  note  from  maturity,  until  the  date 
of  such  contract,  and  to  extend  the  time  of  payment  for  a  definite 
period  at  a  still  lower  rate  of  interest,  was  held  to  be  without  con- 
sideration, even  though  the  total  amount  to  be  paid  as  interest 
under  the  new  contract  exceeded  the  amount  due  when  such  con- 
tract was  made.11 

As  far  as  the  contract  for  an  extension  of  time  at  a  lower  rate 
of  interest  has  been  performed,  the  terms  of  the  contract  control.12 
An  agreement  to  reduce  the  rate  of  interest  on  an  overdue  debt,  to 


halter,  70  Ind.  285;  Dare  v.  Hall,  70 
Ind.  545;  Hume  v.  Mazelin,  84  Ind.  574; 
Bugh  v.  Crum,  26  Ind.  App.  465,  84 
Am.  St.  Rep.  307,  59  N.  E.  1076. 

Missouri.  Harburg  v.  Kumpf,  151 
Mo.  16,  52  S.  W.  19. 

New  York.  Olmstead  v.  Latimer,  158 
N.  Y.  313,  43  L.  R.  A.  685,  53  K  E.  5. 

Pennsylvtnia.  Rumberger  v.  Golden, 
99  Pa.  St.  34. 

Wisconsin.  Fanning  v.  Murphy,  126 
Wis.  638,  110  Am.  St.  Rep.  946,  4  L.  R. 
A.  (N.S.)  666,  5  Am.  &  Eng.  Ann.  Cas. 
435,  105  N.  W.  1056. 


SLorimer  v.  Fairchild,  68  Kan.  328, 
75  Pac.  124;  Tousey  v.  Moore,  79  Mich. 
564,  44  N.  W.  958. 

•  Wilson  v.  Powers,  130  Mass.  127; 
Harburg  v.  Kumpf,  151  Mo.  16,  52  S. 
W.  19. 

10  Harburg  v.  Kumpf,  151  Mo.  16,  62 
S.  W.  19. 

11  Price  v.  Mitchell,  23  Wash.  742,  63 
Pac.  514. 

12  Tousey  v.  Moore,  79  Mich.  564,  44 
N.  W.  956. 
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be  paid  on  demand,  is  valid,13  since  the  right  forborne  is  the  right 
to  pay  the  debt  with  interest  under  the  old  contract  to  the  date  of 
payment 

§007.  Change  in  time  of  paying  interest.  A  change  in  the 
time  of  paying  interest  which  gives  the  creditor  some  legal  right 
not  before  possessed  by  him,  is  a  consideration  for  a  promise  to 
extend  the  time  of  payment.1  A  promise  to  pay  interest  semi- 
annually, instead  of  annually,  as  provided  for  by  the  contract,2  or 
to  pay  at  intervals  of  ninety  days,3  or  to  pay  monthly  where  the 
original  contract  provided  for  annual  payments;4  giving  an  inter- 
est-bearing note  in  payment  of  interest  due  on  a  prior  note ;  •  pay- 
ment of  interest  in  advance,8  or  before  it  is  due,7  are  all  valuable 
considerations. 


§008.  Payment  of  usurious  interest.  Whether  payment  of 
usurious  interest  or  a  promise  to  pay  usurious  interest  is  a  con- 
sideration for  a  promise  to  extend  the  time  for  the  payment  of  a 
debt,  is  a  question  upon  which  there  is  a  general  harmony  of  prin- 
ciple and  diversity  of  result.    The  latter  grows  out  of  the  diversity 


WTousey  v.  Moore,  79  Mich.  564,  44 
N.  W.  958. 

1  Royal  v.  Lindsay,  15  Kan.  445; 
Welch  v.  Kukuk,  128  Wis.  419,  107  N. 
W.  301. 

2  Scott  v.  Fisher,  110  N.  Car.  311,  28 
Am.  St.  Rep.  688,  14  S.  E.  799. 

3  Commercial  Bank  v.  Wood,  56  Mo. 
App.  214. 

4  Royal  v.  Lindsay,  15  Kan.  591. 

1  Bugh  v.  Crum,  26  Ind.  App.  465,  84 
Am.  St.  Rep.  307,  59  N.  E.  1076. 

•  California.  Smith  v.  Pearson,  52 
Cal.  339. 

Illinois.  Prussing  v.  Lancaster,-  234 
111.  462,  84  N.  E.  1062. 

Indiana.  Williams  v.  Scott,  83  Ind. 
405. 

Kentucky.  Young  v.  Bank,  102  Ky. 
257,  43  S.  W.  473. 

Missouri.  Nelson  v.  Brown,  140  Mo. 
580,  62  Am.  St.  Rep.  755,  41  S.  W.  960; 
American  National  Bank  v.  Love,  62 
Mo.  App.  378;  Owen  v.  Bray,  80  Mo. 
App.  526. 


Ohio.  Gard  v.  Neff,  39  O.  S.  607  (such 
payment  is  not  conclusive  evidence  of 
contract). 

Pennsylvania.  In  re  Bishop,  195  Pa. 
St  85,  45  Atl.  582. 

Tennessee.  Bank  v.  Walter,  104 
Tenn.  11;  55  S.  W.  301. 

Texas.  State  National  Bank  v.  Strat- 
ton- White  Co.  (Tex.  Civ.  App.),  50  S. 
W.  631. 

Washington.  Binnian  v.  Jennings,  14 
Wash.  677,  45  Pac.  302;  Bank  v.  Jeffs, 
15  Wash.  230,  46  Pac.  247. 

West  Virginia.  Parsons  v.  Harrold, 
46  W.  Va.  122,  32  S.  E.  1002. 

Wisconsin.  Hallock  v.  Yankey,  102 
Wis.  41,  72  Am.  St.  Rep.  861,  78  N.  W. 
156;  Welch  v.  Kukuk,  128  Wis.  419, 107 
N.  W.  301. 

7Dickerson  v.  Board  of  Commission- 
ers,  6  Ind.  128,  63  Am.  Dec.  373;  Lime 
Rock  Bank  v,  Mallett,  34  Me.  547,  56 
Am.  Dec  673. 
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of  statutes  forbidding. usury,  and  the  corresponding  difference  in 
legal  effect  of  usury  under  the  different  statutes.  The  same  state 
often  illustrates  the  variance  in  effect  caused  by  change  of  statute. 
Thus  in  Indiana,  under  the  act  of  1845,  payment  of  usury  was  a 
valuable  consideration.1  Under  a  subsequent  statute,  imposing  a 
fine  for  the  payment  of  usury  and  providing  that  it  could  be  re- 
covered by  the  debtor,  payment  of  usury  was  held  to  be  no  con- 
sideration.2 Under  a  still  later  statute,  allowing  recoupment  for 
payment  of  usury,  such  payment  was  held  to  be  a  consideration.3 
Under  most  statutes  the  actual  payment  of  usury,4  as  where  it  is 
paid  in  advance,1  and  where  the  payment  includes  legal  interest 
as  well  as  usury,6  is  a  consideration.  This  rule  is  applied  even  if 
the  party  making  such  payment  may  recoup,7  since  "the  right  to 
plead  usury  is  the  personal  privilege  of  the  debtor."1  If,  however, 
the  statute  makes  payment  of  usurious  interest  apply  on  the  prin- 


1  Harbert  v.  Dumont,  3  Ind.  346. 

2  Shaw  v.  Benkard,  10  Ind.  227. 

3  Lemmon  v.  Whitman,  75  Ind.  318, 
39  Am.  Rep.  150. 

4  Georgia.  Knight  v.  Hawkins,  93  Ga. 
709,  20  S.  E.  266. 

Indiana.  Lemmon  v.  Whitman,  75 
Ind.  318,  39  Am.  Rep.  150. 

Illinoia.  Wittmer  v.  Ellison,  72  111. 
301. 

Iowa.  Kelly  v.  Gillespie,  12  la.  55, 
79  Am.  Dec.  516. 

Missouri.  Marks  v.  Bank,  8  Mo.  318; 
Wiley  v.  Hight,  39  Mo.  130;  Stilwell  v. 
Aaron,  69  Mo.  539,  33  Am.  Rep.  517 
[overruling  Farmers',  etc.,  Bank  v. 
Harrison,  57  Mo.  606];  Wild  v.  Howe, 
74  Mo.  551. 

New  York.  Billington  v.  Wagoner, 
33  N.  Y.  31.  (The  party  who  exacts 
the  usury  can  not  plead  the  invalidity 
of  the  contract  so  as  to  avoid  release  of 
the  surety.) 

North  Carolina.  Hollingsworth  v. 
Tomlinson,  108  N.  Car.  245,  12  S.  E. 
989;  Fleming  v.  Barden,  126  N.  Car. 
450,  78  Am.  St.  Rep.  671,  36  S.  E.  17 
[sub  nomine,  Fleming  v.  Borden,  53 
L.  R.  A.  316;  rehearing  denied  sub 
nomine,  Fleming  v.  Borden,  127  N.  Car. 
214,  53  L.  R.  A.  326,  37  S.  E.  219]. 


Ohio.  Blazer  v.  Bundy,  15  O.  S.  57; 
Osborn  v.  Low,  40  O.  S.  347. 

South  Dakota.  Niblack  v.  Champeny, 
10  S.  D.  165,  72  N.  W.  402. 

Texas.  Mann  v.  Brown,  71  Tex.  241, 
9  S.  W.  111. 

West  Virginia.  Parsons  v.  Harrold, 
46  W.  Va.  122,  32  S.  E.  1002. 

Wisconsin.  Hamilton  v.  Prouty,  50 
Wis.  592,  36  Am.  Rep.  866,  7  N.  W.  659. 

•  Hollingsworth  v.  Tomlinson,  108  N. 
Car.  245,  12  S.  E.  989;  Bank  v.  Walter, 
104  Tenn.  11,  55  S.  W.  301  [overruling, 
Howell  v.  Sevier,  69  Tenn.  (1  Lea)  360, 
27  Am.  Rep.  771] ;  Parson  v.  Harrold, 
46  W.  Va.  122,  32  S.  E.  1002. 

(Bank  v.  Walter,  104  Tenn.  11,  55 
S.  W.  301. 

7  Lemmon  v.  Whitman,  75  Ind.  318, 
39  Am.  Rep.  150. 

•  "If  the  contract  were  absolutely 
void  on  account  of  the  usurious  taint, 
we  might  be  forced,  possibly,  to  a  dif- 
ferent conclusion.  But  it  is  only  void- 
able, and  that  not  at  the  option  of  the 
lender.  The  right  of  rescission  and  re- 
coupment is  personal  to  the  debtor,  his 
heirs,  representatives  or  sureties.  The 
creditor  who  has  received  the  usury 
has  no  right  to  restore  it  or  credit  it 
on  the  debt  and  thereby  release  himself 
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cipal,  payment  is  no  consideration.9  Payment  of  usurious  interest, 
according  to  the  terms  of  the  original  contract,  is  held  not  to  be  a 
consideration  for  an  agreement  to  extend  time  of  payment.10  A 
promise  to  pay  usury  stands  on  a  different  footing.  In  most  juris- 
dictions such  contract  is  unenforceable  and  is  no  consideration.11 
A  promise  to  extend  payment,  on  such  consideration  would,  there- 
fore, not  release  a  surety.12  A  promise  to  pay  usurious  interest  is 
most  clearly  not  a  consideration  when  repudiated  by  the  debtor.11 
If,  under  the  statute,  such  a  promise  has  any  validity,  it  is  a  valu- 
able consideration.14  Thus  when  the  statute  made  usury  a  for- 
feiture of  all  interest,  a  usurious  promise  was  no  consideration,11 
but  a  change  of  statute  making  usury  a  forfeiture  only  of  the  ex- 
cess above  the  legal  rate  makes  a  usurious  promise  a  considera- 
tion.18 Some  jurisdictions,  however,  invoke  the  theory  that  usury 
is  a  defense  personal  to  the  debtor,  and  hold  that  the  creditor  can 
not  take  advantage  of  the  usury,17  and  that  accordingly  a  contract 
to  extend  the  time  of  payment  in  consideration  of  a  promise  to 
pay  usury  releases  a  surety.11  If  the  usurious  contract  has  any 
validity,  as  where  the  statute  avoids  the  contract  only  to  the  extent 


from  his  engagement  to  give  time,  and 
especially  after  the  stipulated  time  has 
gone  by,  on  the  ground  that  his  agree- 
ment was  without  sufficient  consider- 
ation." Lemmon  v.  Whitman,  75  Ind. 
318,  39  Am.  Rep.  150. 

•  Polkinghorne  v.  Hendricks,  61  Miss. 
366;  Nightingale  v.  Meginnis,  34  N.  J. 
L.  461;  Calvert  v.  Good,  95  Pa.  St.  65; 
Wilson  v.  Langford,  24  Tenn.  (5 
Humph.)  320;  McKamy  v.  McNabb,  97 
Tenn.  236,  36  S."  W.  1091. 

10  Hunt  v.  Postlewait,  28  la.  427; 
Jones  v.  Brown,  11  O.  S.  601. 

11  District  of  Columbia.  Green  v. 
Lake,  2  Mackey  (D  C.)  162.' 

Kansas.  Jenness  v.  Cutler,  12  Kan. 
500. 

Kentucky.  Duncan  v.  Reed,  47  Ky. 
(8  B.  Mon.)  382. 

Maryland.  Ives  v.  Bosley,  35  Md. 
262,  6  Am.  Rep.  411. 

North  Carolina.  Bank  v.  Lineberger, 
83  N.  Car.  454,  35  Am.  Rep.  582. 

Pennsylvania.  Hartman  v.  Danner, 
74  Pa.  St.  36. 


South  Carolina.  Cornwell  v.  Holly, 
5  Rich.  (S.  Car.)  47. 

Wisconsin.  Irvine  v.  Adams,  48  Wis. 
468,  33  Am.  Rep.  817,  4  N.  W.  573. 

MGalbraith  v.  Fullerton,  53  til.  126; 
Silmeyer  v.  Schaffer,  60  111.  479;  Patton 
v.  Shanklin,  53  Ky.  (14  B.  Mon.)  15; 
Leary  v.  Miller,  61  N.  Y.  488;  Meifl- 
winkle  v.  Jung,  30  Wis.  361,  11  Am. 
Rep.  572. 

13  Morgan  v.  Wickliffe  (Ky.)f  61  S. 
W.  1017  [denying  rehearing  (Ky.),  61 
S.W.  13]. 

14  Grafton  Bank  v.  Woodward,  5  N. 
H.  99,  20  Am.  Dec.  566;  Wood  v.  New- 
kirk,  15  O.  S.  295. 

15  Roberts  v.  Stewart,  31  Miss.  664. 

16  Brown  v.  Prophit,  53  Miss,  649. 
17Turrill    v.    Boynton,   23    Vt.    142; 

Armistead  v.  Ward,  2  Patton  &  H. 
(Va.)  504;  Hamilton  v.  Prouty,  50  Wis. 
592,  36  Am.  Rep.  866,  7  N.  W.  659. 

II  Kelly  v.  Gillespie,  12  la.  55,  79  Am. 
Dec.  516;  Austin  v.  Chittenden,  33  Vt. 
553;  Moulton  v.  Posten,  52  Wis.  169, 
8  N.  W.  621. 
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of  the  excess  above  the  legal  rate,19  such  promise  is  a  valuable  con- 
sideration. 

§  009.  Performance  of  joint  liability.  If  two  or  more  persons 
are  jointly  liable  on  a  debt,  a  release  of  one  of  them  by  the  obligee 
is  a  waiver  of  a  legal  right.  Since  the  obligee  could,  if  necessary 
or  convenient,  enforce  payment  of  the  entire  amount  out  of  the 
property  of  any  one  of  them,  a  payment  by  any  one  debtor  of  part 
of  the  debt  is  only  doing  part  of  what  he  is  legally  bound  to  do, 
and  is  no  consideration  for  a  contract  to  release  him  from  further 
liability.1  On  the  same  principle,  a  promise  by  one  partner  already 
liable  on  a  partnership  debt  to  discharge  such  debt  is  no  considera- 
tion for  an  agreement  to  release  the  other  partner.2  So  a  promise 
by  one  holding  joint  and  several  obligations  to  enforce  them  as 
several  obligations  for  the  share  of  each  obligor ; s  a  promise  by  the 
holder  of  a  partnership  note  to  release  one  partner  therefrom ; 4  or 
a  promise  to  release  a  surety ,•  are  all  without  consideration.  Even 
if  the  liability  is  not  technically  joint,  but  the  creditor  has  a  right 
to  hold  either  of  two  or  more  parties,  his  promise  to  discharge  one 
of  them  is  without  consideration.1  Conversely,  an  assumption  of 
joint  liability  by  one  not  originally  liable  is  unenforceable,  unless 
supported  by  a  valuable  consideration.  Thus  where  A  is  indebted 
to  B,  C's  subsequent  promise  to  become  surety  for  A  is  unenforce- 
able, unless  some  new  consideration  intervenes.7    So  a  promise  by 


II  Redman  v.  Deputy,  26  Ind.  336; 
McComb  v.  Kittridge,  14  Ohio  348; 
Wood  v.  Newkirk,  15  O.  S.  295. 

1 1ndiana.  Fensler  v.  Prather,  43  Ind. 
119;  Fletcher  t.  Wurgler,  97  Ind.  223. 
Release  of  joint  principal  by  surety. 
Checseman  v.  Wiggins,  122  Ind.  362,  23 
N.  E.  945. 

Iowa.  Release  by  indorsee.  Bender 
v.  Been,  78  la.  283,  5  L.  R.  A.  596,  43 
N.  W.  216. 

Kansas.  Eagle  Mfg.  Co.  v.  Jennings, 
29  Kan.  657,  44  Am.  Rep.  668. 

Massachusetts.  Smith  v.  Bartholo- 
mew, 42  Mass.  (1  Met.)  276,  35  Am. 
Dec.  365. 

Tennessee.  Miller  v.  Fox,  111  Tenn. 
386,  76  S.  W.  893.  Release  of  surety 
by  payee.  Martin  v.  Frantz,  127  Pa. 
St.  389,  14  Am.  St.  Rep.  859,  18  AtL  20. 


2  Ray  v.  Pollock,  56  Fla.  530,  47  So. 
940;  Wadhams  v.  Page,  1  Wash.  420, 
25  Pac.  462 ;  and  see  Motley  v.  Wickoff, 
113  Mich.  231,  71  N.  W.  520,  which  is, 
however,  rather  doubtful  on  this  point. 
Agreement  to  release  retiring  partner 
and  look  solely  to  partner  remaining  in 
business.  Walstrom  v.  Hopkins,  103 
Pa.  St.  118. 

•  Davis,  etc.,  Mfg.  Co.  v.  Dix,  64  Fed. 
406. 

4  Fowler  v.  Coker,  107  Ga.  817,  33  S. 
E.  661  [citing,  Maness  v.  Henry,  .96  Ala. 
454,  11  So.  410;  Eagle  Mfg.  Co.  v.  Jen- 
nings, 29  Kan.  657,  44  Am.  Rep.  668]. 

•  Bardwell  v.  Witt,  42  Minn.  468,  44 
N.  W.  983. 

•  Promise  to  look  to  vendee  of  debtor 
exclusively.  Pope  v.  Vajen,  121  Ind. 
317,  6  L.  R.  A.  688,  22  N.  E.  308. 

7 See  {§625  et  aeq. 
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a  subsequent  accommodation  indorser  of  a  note  to  a  prior  accommo- 
dation indorser  to  pay  one-half  of  the  note,1  has  no  consideration. 

§610*  Reciprocal  release  of  contractual  rights.  If  a  contract 
is  existing  between  two  parties,  under  which  each  party  has  rights 
and  liabilities  unperformed,  a  modification  of  such  contract  is  sup- 
ported by  a  sufficient  consideration  in  the  mutual  waiver  of  the 
rights  arising  under  the  old  contract.1  A  contract  which  is  in 
writing,  but  which  is  not  required  by  statute  to  be  in  writing  or 
to  be  proved  by  writing,  may  be  modified  by  oral  agreement  if 
there  are  executory  covenants  upon  each  side.2  If  A  and  B  have 
entered  into  a  valid  contract  by  which  they  have  agreed  to  marry 
each  other,  B's  release  of  A  from  such  contract  is  sufficient  con- 


tHarrah  v.  Doherty,  111  Mich.  175, 
69  N.  W.  242. 

1  Alabama.  Warren  v.  Cash,  143  Ala. 
158,  39  So.  124;  Wellden  v.  Witt,  145 
Ala.  605,  40  So.  126;  Elliott  v.  How i son, 
146  Ala.  568,  40  So.  1018. 

Colorado.  Henderson  v.  Spratlen,  44 
Colo.  278,  98  Pac.  J4;  Leonard  v.  Hal- 
lett,  57  Colo.  274,  141  Pac.  481;  Jones  v. 
Jones,  1  Colo.  App.  28,  27  Pac.  85. 

District  of  Columbia.  Hughes  v. 
Brennan  Construction  Co.,  24  D.  C.  App. 
90. 

Georgia.  Crutchfield  v.  Dailey,  98 
Ga.  462,  25  S.  E.  526. 

Illinois.  Kissack  v.  Bourke,  224  111. 
352,  8  L.  R.  A.  (N.S.)  112,  79  N.  E.  619. 

Indiana.  Sargent  v.  Robertson,  17 
Ind.  App.  411,  46  N.  E.  925;  Harrod  v. 
State,  24  Ind.  App.  159,  55  N.  E.  242. 

Iowa.  Lamb's  Estate  v.  Morrow,  140 
la.  89,  18  L.  R.  A.  (N.S.)  226,  117  N. 
W.  1118. 

Kentucky.  Proctor  Coal  Co.  v. 
Strunk,  123  Ky.  520,  96  S.  W.  603. 

Massachusetts.  Weld  v.  Nichols,  34 
Mass.  (17  Pick.)  538. 

Michigan.  Blagborne  v.  Hunger,  101 
Mich.  375,  59  N.  W.  657. 

Missouri.  Marshall  v.  Larkin,  82  Mo. 
App.  635. 

Nebraska.    Henry  v.  Vliet,  33  Neb. 


130,  29  Am.  St.  Rep.  478,  49  N.  W.  1107; 
Strahl  v.  Western  Grocer  Co.  (Neb.), 
98  N.  W.  1043;  Omaha  Feed  Co.  v. 
Rushforth,  75  Neb.  340,  106  N.  W.  25. 

New  Hampshire.  Hildreth  v.  Acad- 
emy, 29  N.  H.  227. 

New  York.  Oregon,  etc.,  Ry  v.  For- 
rest, 128  N.  Y.  83,  28  N.  E.  137. 

North  Dakota.  Kvello  v.  Taylor,  5 
N.  D.  76,  63  N.  W.  889. 

Pennsylvania.  Dreifus  v.  Salvage  Co., 
194  Pa.  St.  475,  76'  Am.  St.  Rep.  704, 
45  Atl.  370. 

Tennessee.  Lowry  v.  §trapp,  53  S. 
W.  194. 

Utah.  Pyre  v.  Kalbaugh,  34  Utah 
306,  97   Pac.  331. 

Washington.  Anderson  v.  McDonald, 
31  Wash.  274,  71  Pac.  1037. 

Wisconsin.  Buechel  v.  Buechel,  65 
Wis.  532,  27  N.  W.  318;  Hathaway  v. 
Lynn,  75  Wis.  186,  6  L.  R.  A.  551,  43 
N.  W.  956;  Wisconsin  Sulphite  Fibre 
Co.  v.  D.  K.  Jeffris  Lumber  Co.,  132 
Wis.  1,  111  N.  W.  237. 

2  Elliott  v.  Howison,  146  Ala.  568, 
40  So.  1018;  Lamb's  Estate  v.  Morrow, 
140  la.  89,  18  L.  R.  A.  (N.S.)  226,  117 
N.  W.  1118;  Strahl  v.  Western  Grocer 
Co.  (Neb.),  98  N.  W.  1043;  Wisconsin 
Sulphite  Fibre  Co.  v.  D.  K.  Jeffris  Lum- 
ber Co.,    132  Wis.    1,   111  N.  W.   237. 
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sideration  for  A's  promise  to  support  B.3  Even  if  the  contract  is 
broken,  if  there  are  mutual  liabilities  subsisting  between  the  par- 
ties,4 or  if  the  party  who  has  broken  the  contract  undertakes  other 
and  further  obligations  than  those  imposed  by  the  original  contract 
in  return  for  a  waiver  of  liabilities  under  the  broken  contract,8  or 
releases  the  adversary  party  from  some  independent  liability,8  there 
is  a  sufficient  consideration  for  such  modification.  If  B  is  unable 
to  perform  under  a  contract  whereby  A  had  agreed  to  convey  cer- 
tain realty  to  B  for  a  certain  price,  A's  agreement  to  give  B  an 
extension  of  time  is  sufficient  consideration  for  B's  promise  to  take 
a  smaller  part  of  such  land  than  he  was  entitled  to  under  the 
original  contract.7  If  A  refuses  to  perform  because  of  breach  by 
B,  a  new  promise  by  B  or  a  third  person  to  induce  A  to  perform, 
has  consideration ; 8  and  so  where  there  is  a  bona  fide  dispute  pend- 
ing, compromise  thereof  is  consideration  for  a  new  promise.8  Thus 
where  A  had  delayed  performance  so  that  B  was  discharged  from 
his  obligation  to  perform  by  a  certain  time,  a  promise  by  A  to  pay 
extra  compensation  if  B  will  perform  in  the  time  specified,  has 
sufficient  consideration.10  So  where  a  contractor  abandons  the 
work,  leaving  the  sub-contractor  unpaid,  a  promise  by  the  owner 
to  pay  the  sub-contractor  for  completing  his  contract  rests  on  con- 
sideration.11   Another  form  of  stating  this  rule  is  that  the  parties 


J  Henderson  v.  Spratlen,  44  Colo.  278, 
98  Pac.   14. 

4  Colorado.  Leonard  v.  Hallett,  57 
Colo.  274,   141    Pac.   481. 

Illinois.  Bishop  v.  Busse,  69  111.  403; 
Kissack  v.  Bourke,  224  111.  352,  8  L.  R. 
A.  (N.S.)  112,  79  N.  E.  619. 

Indiana.  Piano  Mfg.  Co.  v.  Kesler, 
15  Ind.  App.  110,  43  N.  E.  925. 

Maine.  Courtenay  v.  Fuller,  65  Me. 
156. 

Massachusetts.  Byington  y.  Simp- 
son,  134  Mass.   145. 

Pennsylvania.  Malone  v.  Dougherty, 
79  Pa.  St.  46. 

Vermont.  Flanders  v.  Fay,  40  Vt. 
316. 

•  Madison  v.  Moore,  109  la.  476,  80 
N.  W.  527;  Dreifus  v.  Salvage  Co.,  194 
Pa.  St  475,  75  Am.  St.  Rep.  704,  45 
A4L  87a 


tGemberling  v.  Spaulding,  104  Mich. 
217,  62  N.  W.  342. 

7  Leonard  v.  Hallett,  57  Colo.  274, 
141  Pac.  481. 

•  Brownlee  v.  Lowe,  117  Ind.  420,  20 
N.  E.  301;  Stewart  v.  Keteltas,  36  N. 
Y.  388. 

•  A  agreed  to  build  a  refrigerator  for 
B.  B  objected  to  the  construction  of 
the  refrigerator  and  A  then  guaranteed 
that  it  would  work  as  built.  A's  prom- 
ise was  held  to  have  a  consideration. 
Thomas  v.  Barnes,  156  Mass.  581,  31 
N.  E.  683.    See  §  550. 

10  King  v.  Ry.  Co.,  61  Minn.  482,  63 
N.  W.  1105.  For  a  similar  principle 
see  Stewart  v.  Keteltas,  36  N.  Y.  388. 

11  Rand  v.  Mather,  65  Mass.  (11 
Cush.)  1,  59  Am.  Dec.  131;  Grant  v. 
Ry.  Co.,  61  Minn.  395,  63  N.  W.  1026. 

Contra,  Ellison  v.  Water  Co.,  12  Cal. 
542. 
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may  always  rescind  a  contract  executory  on  both  sides  and  make 
a  new  contract.12  Thus  where  A  had  leased  land  to  B,  B  to  pay  a 
certain  number  of  bushels  per  acre,  and  the  crop  is  nearly  ruined 
by  storms,  they  may  agree  that  B  shall  replant  and  that  A  will 
take  as  rent  one-half  the  crop.13  If  A  has  sold  land  to  B,  and  B 
has  given  a  series  of  notes  for  the  purchase  price,  a  contract  be- 
tween A  and  B,  by  which  it  is  agreed  that  A  may  sell  the  land 
upon  a  judgment  to  be  rendered  in  his  favor  upon  the  first  note  of 
such  series,  and  that  he  may  keep  the  proceeds  of  such  sale  in  con- 
sideration of  which  he  discharges  B  from  the  remaining  notes,  is 
supported  by  sufficient  consideration.14  If  the  parties  have  actually 
rescinded  a  contract  which  was  executory  on  both  sides,  they  may 
enter  into  a  subsequent  contract;  and  such  contract,  if  otherwise 
valid,  will  not  be  rendered  unenforceable  by  the  fact  that  one  of 
the  parties  is  to  receive  a  greater  compensation  than  he  would 
have  received  under  the  original  contract  for  doing  the  same  work, 
or  rendering  the  same  services  as  were  provided  therein. w  No 
objection  can  be  made  to  this  principle  of  law  where  the  facts 
warrant  its  application.  It  is,  however,  frequently  invoked  to  up- 
hold a  very  different  kind  of  transaction;  that  is,  a  transaction  in 
which  one  party  refuses  performance  without  any  legal  excuse  for 
such  refusal,  and  the  adversary  party  promises  additional  com- 
pensation to  secure  performance  of  the  original  contract.18 

§611.  Performance  with  modification.  If  the  new  promise  is 
to  do  something  further  than  the  promisor  had  already  agreed  to 
do,  such  promise  is  a  consideration  for  a  reciprocal  promise.  Thus 
where  A  was  bound  not  to  allow  others  to  use  his  name  in  business. 


12  Alabama.  Stoudenmeier  v.  Wil- 
liamson, 29  Ala.  558;  Thomas  on  v. 
Dill,  30  Ala.  444;  Warren  v.  Cash,  143 
Ala.  158,  39  So.  124;  Wellden  v.  Witt, 
145  Ala.  605,  40  So.  126;  Elliott  v. 
Howison,  146  Ala.  568,  40  So.  1018. 

District  of  Columbia.  Hughes  v. 
Brennan  Construction  Co.,  24  D.  C. 
App.  90. 

Georgia.  Crutchfield  v.  Dailey,  98  Ga, 
462,  25  S.  E.  526. 

Iowa.  Raymond  v.  Krauskopf,  87  la. 
602,  54  N.  W.  432. 

Massachusetts.  Munroe  v.  Perkins, 
26   Mass.    (9   Pick.)    298,  20  Am.  Dec. 


475;  Rogers  v.  Rogers,  139  Mass.  440, 
1  N.  E.  122. 

Michigan.  Blagborne  v.  Hunger,  101 
Mich.  375,  59  N.  W.  657. 

Pennsylvania.  Spangler  v.  Springer, 
22  Pa.  St.  454. 

Wisconsin.  Snell  v.  Bray,  W  Wis. 
156,  14  N.  W.  14. 

13  Raymond  v.  Krauskopf,  87  la.  602, 
54  N.  W.  432. 

14  Shook  v.  Sachs,  121  Ark.  342,  181 
S.  W.  141. 

15  Hughes  y.  Brennan  Construction 
Co.,  24  D.   C.  App.  90. 

IB  See  §§589  et  seq. 
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a  further  promise  not  to  engage  in  business  himself  is  a  considera- 
tion ; 1  and  so  when  a  surety  consents  to  an  extension  of  time.2 
Where  no  time  is  fixed  for  the  continuance  of  the  contract,  and  it 
is  held  revocable  at  will,3  a  promise  of  additional  compensation  for 
further  performance  is  upon  consideration.4  A -substantial  change 
in  the  form  of  a  pre-existing  liability  is  a  consideration,  such  as  a 
novation;1  the  exchange  of  an  absolute  unliquidated  liability  for 
a  contingent  liquidated  liability ; 6  an  agreement  by  tenants  in  com- 
mon to  accept  part  of  the  entire  estate  in  severalty  and  pay  a  pro- 
portionate share  of  a  mortgage  on  the  tract;7  or  giving  several 
small  notes,  providing  for  payment  of  attorney  fees  in  case  of  suit, 
for  one  larger  note  involving  no  such  provision.1  Payment  of  one- 
half  a  judgment  by  one  of  several  judgment  debtors  in  cash  and 
notes  secured  by  collateral,  is  consideration  for  a  satisfaction  of  the 
judgment  as  to  such  debtor.9  If  X,  a  third  person,  gives  his  note 
to  A,  a  surety  for  B  to  C,  in  consideration  of  A's  paying  B's  debt 
to  C,  a  consideration  for  X's  note  exists,  since  A,  while  legally 
liable  to  C  for  such  debt,  had  a  right  to  await  suit  by  C,  and  in 
that  suit  to  compel  B  to  pay  the  debt  to  the  extent  of  B's  prop- 
erty before  A's  property  could  be  taken.10 

VII. 

» 

COMPROMISES. 

§612.  Compromise  of  disputed  claim— What  constitutes  dis- 
pute. The  general  rule  that  the  legal  right  which  is  acquired  by 
the  promisor  or  which  is  forborne  by  the  promisee,  must  be  a  genu- 


IWood  v.  Whitehead  Bros.  Co.,  165 
N.  Y.  545,  59  N.  E.  357. 

iResseter  v.  Waterman,  151  111.  169, 
37  N.  E.  875  [reversing,  45  111.  App. 
155]. 

3  Forbes  v.  Bushnell,  47  Minn.  402, 
50  N.  W.  368;  Coffin  v.  Landis;  46  Pa. 
St.  426;  Irish  v.  Dean,  39  Wis.  562. 

4  Forbes  v.  Bushnell,  47  Minn.  402, 
50  K  W.  368. 

ITrudeau  v.  Poutre,  165*  Mass.  81, 
42  N.  E.  508. 

•  Turner  v.  Smith,  112  Ala.  334,  20 
So.  486. 

'Mutual  Mills  Ins.  Co.  v.  Gordon, 
20  111.  App.  559.     (Consideration  for  a 


promise  by  mortgagee  to  apportion  the 
mortgage  debt  in  severalty.) 

t  Roberts  v.  Carter,  31  111.  App.  142. 

•  Brown  v.  Kern,  21  Wash.  211,  57 
Pac.  798  [citing,  Curtiss  v.  Martin,  20 
111.  557;  Lee  v.  Oppenheimer,  32  Me. 
253;  Brooks  v.  White,  43  Mass.  (2 
Met.)  283,  37  Am.  Dec.  95;  Boyd  v. 
Hitchcock,  20  Johns.  (N.  Y.)  76,  11  Am. 
Dec.  247;  Le  Page  v.  McCrea,  1  Wend. 
(N.  T.)  164,  19  Am.  Dec.  469;  Kellogg 
v.  Richards,  14  Wend.  (N.  Y.)  116; 
Evans  v.  Wells,  22  Wend.  (N.  Y.)  324; 
Keeler  v.  Salisbury,  33  N.  Y.  648]. 

10  Abbott  v.  Doane,  163  Mass.  433,  47 
Am.  St.  Rep.  465,  34  L.  R.  A.  33,  40 
N.  E.  197. 
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ine  right  in  order  to  amount  to  a  valuable  consideration,  must  be 
qualified  in  the  case  of  contracts  which  are  entered  into  in  order 
to  compromise  a  disputed  claim.  The  dispute  between  the  parties 
may  go  to  the  existence  of  the  claim,  or  it  may  be  a  dispute  as  to 
the  amount  due  upon  the  claim,  the  existence  of  which  is  admitted. 
This  dispute  may  be  a  dispute  as  to  fact  or  a  dispute  as  to  law.  In 
all  cases  in  which  the  existence  of  the  claim  is  in  dispute,  and  in 
most  of  the  cases  in  which  the  amount  of  the  claim  is  in  dispute, 
one  of  the  parties  to  the  dispute  is  in  the  wrong  and  the  other  is 
in  the  right.  If,  therefore,  the  law  is  to  demand  a  forbearance  of 
a  genuine  legal  right  as  a  consideration  for  the  contract  of  com- 
promise, no  contract  of  compromise  could  be  upheld,  since  one  of 
the  parties  is  giving  more  than  he  is  legally  bound  to  give,  or  the 
other  party  is  receiving  less  than  he  is  legally  entitled  to  receive. 
The  dispute  may  be  as  to  the  existence  of  a  liquidated  claim,  where 
there  is  no  dispute  as  to  the  amount  which  is  due  if  anything  is 
due,  but  only  as  to  whether  or  not  anything  is  due.  It  may  be  as 
to  the  amount  which  is  due  upon  an  unliquidated  claim  where  there 
is  no  dispute  as  to  the  existence  of  the  claim,  but  only  as  to  the 
amount  due  thereon.1  In  many  cases,  there  is  a  dispute  as  to  the 
existence  of  an  unliquidated  claim,  where  both  the  very  existence 
of  the  claim  and  the  amount,  if  any,  due  thereon,  are  in  dispute.1 

A  dispute  as  to  the  existence,1  or  as  to  the  amount 4  of  a  set-off 
against  a  liquidated  claim  has  been  said  to  render  the  entire  claim 
unliquidated,  even  if  the  set-off  arises  out  of  a  different  trans- 
action.8 

If  the  parties  agree  that  one  of  two  specified  amounts  is  due, 
but  disagree  as  to  which  the  amount  is,  a  dispute  exists.*  An 
anticipation  of  a  dispute  because  of  changed  conditions  is  suffi- 
cient for  the  application  of  the  theory  of  compromise  of  disputed 


IShahan  v.  Bayer  Vehicle  Co.,  179 
la.  023,  162  N.  W.  221;  Jarecki  Mfg. 
Co.  v.  Cimarron  River  Oil  &  Gas  Co., 

—  Okla.  — ,  170  Pac.  252. 

2  Illinois  Central  R.  Co.  v.  Water- 
loo, C.  F.  &  N.  Ry.  Co.,  —  la.  — ,  164 
N.  W.  208  [opinion  modified  on  peti- 
tion for  rehearing,  Illinois  Cent.  R. 
Co.  v.  Waterloo,  C.  F.  &  N.  Ry.  Co., 

—  la.  —    165  N.  W.  993]. 
'Chicago,  Milwaukee  &  St.  Paul  Ry. 

v.  Clark,  178  U.  S.  353,  44  L.  ed.  1099; 


Tanner  v.  Merrill,  108  Mich.  58,  65  N. 
W.  664. 

4  Stanley-Thompson  Liquor  Co.  v. 
Southern  Colorado  Mercantile  Co. 
(Colo.),  178  Pac.  577;  New  York  Life 
Ins.  Co.  v.  MacDonald,  62  Colo.  67,  160 
Pac.  19£. 

■  Stanley-Thompson  Liquor  Co.  ▼. 
Southern  Colorado  Mercantile  Co. 
(Colo.),    178   Pac.   577. 

•  Schultz  v.  Farmers'  Elevator  Co., 
174  la.  667,  156  N.  W.  716. 
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claims.7  If  there  is  no  dispute  as  to  the  existence  or  as  to  the 
amount  of  the  claim,  we  have  the  cases  of  payment  of  part  of  an 
undisputed,  liquidated  claim,  as  satisfaction  of  the  entire  claim, 
which  has  been  discussed  elsewhere.1 

It  has  been  said  that  the  dispute  must  involve  property.9  An 
alleged  ground  for  the  removal  of  an  executor  is  said  not  to  be  a 
disputed  claim,  since  no  property  rights  are  involved;  and  the 
question  of  compensation  and  expenses  is  to  be  decided  by  the 
court  and  not  "by  the  agreement  of  the  parties.10 

§613.  Dispute  as  to  fact  or  law.  The  dispute  between  the 
parties  may  be  a  dispute  as  to  fact,  or  a  dispute  as  to  the  law  ap- 
plicable to  the  conceded  facts ; 1  or  it  may  be  a  dispute  which  in- 
volves both  law  and  facts.2  In  each  of  these  cases  the  compromise 
of  such  claim  is  held  to  be  a  sufficient  consideration  if  the  claim  is 
of  such  character  as  to  meet  the  other  tests  which  have  been  sug- 
gested. A  bona  fide  dispute  as  to  the  legal  rights  of  the  parties, 
all  the  facts  being  known,  is  said  to  be  a  sufficient  basis  of  com- 
promise.3 A  compromise  of  a  bona  fide  dispute  as  to  the  medium 
of  payment  is  held  to  be  valid.4  In  some  cases,  however,  the  exist- 
ence of  a  dispute  as  to  facts  seems  to  be  necessary;  and  if  no  dis- 
pute as  to  facts  exists,  a  genuine  dispute  as  to  the  rights  of  the 
parties  arising  out  of  questions  of  law  is  held  not  to  be  a  consid- 
eration.8 If  a  mortgagee  collects  a  certain  sum  of  money  as  an 
attorney's  fee  from  the  mortgagor  in  a  foreclosure  suit  in  a  juris- 
diction in  which  attorney's  fees  are  recovered  in  foreclosure  suits, 
no  dispute  can  exist  between  the  mortgagee  and  his  attorney  as  to 


T  Russell  y.  Lambert,  14  Ida.  284,  L. 
R.   A.   1915B,  20,  94  Pac  54. 

•  See   §596. 

•  Currier  v.  Clark,  15  Colo.  App.  6, 
60  Pac.  958. 

W  Currier  v.  Clark,  15  Colo.  App.  6, 
60  Pac.  958. 

1  Ferguson  v.  Grand  Lodge,  174  la. 
61,  156  N.  W.  176. 

ZDanheiser  v.  Germania  Savings 
Bank  &  Trust  Co.,  137  Tenn.  650,  194 
S.   W.    1094. 

t  United  States.  San  Juan  v.  St. 
John's  Gas  Co.,  195  U.  S.  510,  49  L. 
ed.  299. 

Indiana.  Proctor  v.  Heaton,  114 
Ind.  250,  15  N.  E.  21. 


Kentucky.  Gray  v.  United  States 
Savings  &  Loan  Co.,  116  Ky.  967,  77 
S.  W.  200. 

New  Hampshire.  Latulippe  v.  New 
England  Investment  Co.,  77  N.  H.  31, 
86  Atl.  361. 

Oregon.  Roane  v.  Union  Pacific  Life 
Ins.  Co.,  67  Or.  264,  135  Pac.  892. 

Pennsylvania.  OTteson  v.  Barclay, 
2  Pen.  &  W.  (Pa.  St.)  531. 

4  San  Juan  v.  St.  John's  Gas  Co.,  195 
U.  S.  510,  49  L.  ed.  299. 

•  Prince  v.  Prince,  67  Ala.  565; 
Thompson  v.  Hudgins,  116  Ala.  93,  22 
So.  632. 
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the  attorney's  right  to  receive  at  least  the  amount  of  the  fee  thus 
collected,  although  there  may  be  a  dispute  as  to  whether  the  attor- 
ney is  not,  as  against  the  mortgagee,  entitled  to  a  greater  fee. 
Accordingly,  if  the  attorney  claims  a  greater  amount  and  the  mort- 
gagee a  less  amount  than  the  attorney's  fee  thus  collected,  the 
action  of  the  mortgagee  in  sending  check  for  a  less  amount  to  the 
attorney  in  full  of  his  claim  and  the  act  of  the  attorney  in  miking 
use  of  such  check,  do  not  constitute  a  valid  compromise.9 

§  614.  Sufficiency  of  genuine  dispute.  If  there  is  a  bona  fide 
dispute  between  the  parties  as  to  the  existence  or  amount  of  the 
claim,  it  is  frequently  said  that  the  compromise  of  such  claim  by 
mutual  agreement  is  supported  by  sufficient  consideration,  since 
the  parties  have  mutually  released  rights  which  are  asserted  in 
good  faith  and  which  they  believe  to  exist.1  Whether  the  good 
faith  of  the  claimant  or  the  existence  of  some  reasonable  ground 
for  his  belief  in  his  claim,  is  the  test  or  not  the  test,  by  the  great 
weight  of  modern  authority,  is  not  the  actual  validity  of  the  claim. 


•  Thayer  v.  Harbican,  70  Wash.  278, 
126  Pac.  625. 

1  England.  Miles  v.  New  Zealand 
Afford  Estate  Co.,  L.  R.  32  Ch.  Div. 
266;  Callisher  v.  Bischoffsheim,  L.  R. 
5  Q.  B.  449;  Williams  v.  CKeefe 
[1910],  A.  C.  186. 

United  States.  Northern  Liberty 
Market  Co.  v.  Kelly,  113  U.  S.  199,  28 
L.  ed.  948;  Sims  v.  Three  States  Lum- 
ber Co.,  135  Fed.  1019,  68  C.  C.  A. 
413;  Ofner  v.  Weigel,  199  Fed.  720,  118 
C.  C.  A.  158;  Chadeloid  Chemical  Co. 
v.  H.  B.  Chalmers  Co.,  243  Fed.  606, 
156  C.  C.  A.  304. 

Alabama.  Western  Ry.  v.  Foahee, 
183  Aba.  182,  62  So.  500. 

Arkansas,  Kress  Co.  v.  Moscowitz, 
105  Ark.  €38,  152  S.  W.  298;  Mosaic 
Templars  v.  Austin,  126  Ark.  327,  190 
S.  W.  571;  Coffman  v.  Mckee,  127  Ark. 
28,   191   S.  W.  402. 

California.  McClure  v.  McClure,  100 
Cal.  339,  34  Pac.  822. 

Colorado.  Percheron-Norman  Horse 
Co.  v.  Downen,  18  Colo.  71,  31  Pac. 
501;     Consolidated    Juchem    Ditch    & 


Reservoir  Co.  v.  Old,  62  Colo.  470,  163 
Pac.  78;  Stanley-Thompson  Liquor  Co. 
t.  Southern  Colorado  Mercantile  Co. 
(Colo.),  178  Pac.  577. 

Connecticut.  Court  Harmony,  etc, 
v.  Court  Abraham  Lincoln,  etc,  70 
Conn.  634,  40  Atl.  606;  Thomas  Ap- 
peal, 86-  Conn.  50,  81  Atl.  972. 

Georgia.  Johnson  v.  Redwine,  98 
Ga.   112,  25  S.  E.  924. 

Idaho.  Russell  v.  Lambert,  14  Ida. 
284,  L.  R.  A.   1915B,  20,  94  Pac  54. 

Illinois.  CaeseH  v.  Roes,  33  111.  244, 
85  Am.  Dec.  270;  Knotte  v.  Preble,  50 
111.  226,  99  Am.  Dec  514;  Pool  v. 
Docker,  92  111.  501;  Davis  v.  Thorn- 
ley,  204  I1L  266,  68  N.  E.  482;  Brett- 
man  y.  Fischer,  216  I>1.  142,  74  N.  E. 
777;  Jackson  v.  Security  Mutual  Life 
Ins.  Co.,  233  111.  161,  84  N.  E.  198; 
Janci  v.  Cerny  (111.),  122  N.  E.  507; 
Lawrence  v.  Coddington,  59  HI.  App. 
133;  Frank  v.  Heaton,  56  HL  App.  227; 
Harland  v.  Staples,  79  Uh  App.  72; 
Norton  Bros.  v.  Eastman,  83  IH.  App. 
303;  Murphy  v.  Murphy,  84  HI.  App. 
292. 
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Passing  by  the  question  of  the  necessity  of  reasonable  ground  for 
belief  in  the  claim,  it  is  generally  held  that  if  the  claims  which  are 
compromised  are  each  genuine  and  asserted  in  good  faith,  the  fact 
that  one  of  them  is  invalid  does  not  avoid  the  compromise,  and  the 


Indiana.  Bement  v.  May,  135  IttL 
064,  34  N.  E.  327,  35  N.  E.  387. 

Iowa.  Everts  v.  Rose  Grove,  77  la. 
37,  14  Am.  St.  Rep.  264,  41  N.  W.  478; 
French  v.  French,  84  la.  655,  15  L.  R. 
A.  300,  51  N.  W.  145;  Sloan  v.  Da  vies, 
105  la.  97,  74  N.  W.  922;  Urdangen  v. 
Fryer,  —  la.  — ,  166  N.  W.  693. 

Kansas.  Kiler  v.  Wohletz,  79  Kan. 
716,  L.  R.  A.  1915B,  11,  101  Pac.  474. 

Kentucky.  Fisher  v.  May,  5  Ky.  (2 
Bibb.)  448,  5  Am.  Dec.  626;  Fain  v. 
Turner,  96  Ky.  634,  29  S.  W.  628; 
Hillenbrand  v.  Shippen  (Ky.),  58  S.  W. 
525;  Reinecke  v.  Bailey  (Ky.),  112  S. 
W.  569,  33  Ky.  Law  Rep.  977 ;  Kelly  v. 
Peter  &  Burghard  Stone  Co.,  130  Ky. 
530,  113  S.  W.  486;  Howard  v.  Straight 
Creek  Coal  Co.,  140  Ky.  700,  131  S.  W. 
804;  McNeill's  Heirs  v.  Thompson,  178 
Ky.  90,  198  S.  W.  571. 

Louisiana.  Peirce  v.  Building  Co., 
9  La.  397,  29  Am.  Dec.  448. 

Massachusetts.  Adams  v.  Wilson, 
53  Mass.  (12  Met.)  138,  45  Am.  Dec, 
240;  Gloucester,  etc.,  Co.  v.  Cement  Co., 
154  Mass.  92,  26  Am.  St.  Rep.  214,  12 
L.  R.  A.  563,  27  N.  E.  1005;  Ridenour 
v.  H.  C.  Dexter  Chair  Co.,  209  Mass. 
70,  95  N.  E.  409. 

Michigan.  Converse  v.  Bhimrich,  14 
Mich.  109,  90  Am.  Dec.  230;  Bull  v. 
Hepworth,  159  Mich.  662,  124  N.  W. 
569;  People  v.  Fidelity  &  Deposit  Co., 
195  Mich.  738,  162  N.  W.  338. 

Minnesota.  Hansen  v.  Gaar,  63 
Minn.  94,  65  N.  W.  254;  Helvetia  Cop- 
per Co.  v.  Hart- Parr  Co.,  137  Minn. 
321,  163  N.  W.  665. 

Missouri.  Wood  v.  Kansas  City 
Home  Telephone  Co.,  223  Mo.  537,  123 
S.  W.  6;  Zinke  v.  Knights  of  the  Mac- 
cabees (Mo.),  205  S.  W.  1. 


Nebraska.  Carter  White  Lead  Co. 
v.  Kinlin,  47  Neb.  409,  66  N.  W.  536; 
Hileman  v.  Maxwell,  97  Neb.  14,  149 
N.  W.  44. 

New 'Hampshire.  Pitkin  v.  Noyes, 
48  N.  H.  294,  97  Am.  Dec.  615;  Good- 
rich v.  Webster,  74  N.  H.  474,  69  Atl. 
719. 

New  Jersey.  Grandin  v.  Grandin,  49 
N.  J.  L.  508,  60  Am.  Rep.  642,  9  Atl. 
756;  Bowers  Hydraulic  Dredging  Co. 
v.  Hess,  71  N.  J.  L.  327,  60  Atl.  362; 
Decker  v.  Smith,  88  N.  J.  L.  630,  96 
Atl.  915;  Castelli  v.  Jereissati,  80  N. 
J.  L.  295,  78  AU-.  227. 

New  York.  Russell  v.  Cook,  3  Hill 
(N.  Y.)  504;  Stewart  v.  Ahrenfeldt, 
4  Denio  (N.  Y.)  189;  Craus  v. 
Hunter,  28  N.  Y.  389;  White  v. 
Hoyt,  73  N.  Y.  505;  Feeter  v. 
Weber,  78  N.  Y.  334;  Dunham  v. 
Griswold,  100  N.  Y.  224,  3  N.  E.  76; 
Wahl  v.  Barnum,  116  N.  Y.  87,  5  L. 
R.  A.  623,  22  N.  E.  280;  Sears  v.  Grand 
Lodge,  163  N.  Y.  374,  50  L.  R.  A.  204, 
57  N.  E.  618. 

North  Carolina.  Peyton  v.  Hamil- 
ton-Brown Shoe  Co.,  167  N.  Car.  280, 
83  S.  E.  487. 

North  Dakota.  Silander  v.  Gronna, 
15  N.  D.  552,  108  N.  W.  544. 

Ohio.  McClure  v.  Lorain  County,  24 
Ohio  C.  C.  72. 

Oklahoma.  Sherman  v.  Pacific  Coast 
Pipe  Co.,  —  Okla.  — ,  L.  R.  A.  1917A, 
716,  159  Pac.  333;   Hollister  v.  Smith, 

—  Okla.  — ,  162  Pac  706;  Jarecki  Mfg. 
Co.  v.  Cimarron  River  Oil  A  Gas  Co., 

—  Okla.  — ,  170  Pac.  252. 

Oregon.  Smith  v.  Farra,  21  Or.  395, 
20  L.  R.  A.  115,  28  Pac.  241;  Board  of 
Regents  v.  Hutchinson,  46  Or.  57,  78 
Pac.  1028;  Bailey  v.  Frazier,  62  Or. 
142,  124  Pac.  643;  Hirsch  v.  May,  75 
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validity  or  invalidity  of  the  original  claim  is  immaterial2    A  com- 
promise of  a  claim  which  is  genuinely  asserted  is  sufficient  con- 


Or.  403,  146  Pac.  831;  John  Wilson  Es- 
tate Co.  v.  Dammeier  Investment  Co., 
83  Or.  283,  163  Pac.  590. 

Pennsylvania..  Sutton  v.  Dudley, 
193  Pa.  St.  194,  44  Atl.  438;  Chahoon 
v.  Hollenback,  16  Serg.  &  R.  (Pa.  St.) 
425,  16  Am.  Dec.  587;  Gay  nor  v.  iQuinn, 
212  Pa.  St.  362,  61  Atl.  944. 

Rhode  Island.  Kendall  v.  Rossi,  35 
R.  I.  451,  45  L.  R.  A  (N.S.)  985,  87 
Atl.  186. 

South  Carolina.  Deal  v.  Deal,  91  S. 
Car.  351,  74  S.  E.  482. 

Tennessee.  Lewis  v.  Cooper,  3  Tenn. 
(Cooke)  466;  Danheiser  v.  Germania 
Savings  Bank  &  Trust  Co.,  137  Tenn. 
650,  194  S.  W.  1094. 

Texas.  East  Line,  etc.,  R.  R.  v. 
Scott,  72  Tex.  70,  13  Am.  St.  Rep.  758, 
10  S.  W.  99. 

Vermont.  Green  v.  Seymour,  59  Vt. 
459,  12  AU.  206. 

West  Virginia.  Davisson  v.  Ford,  23 
W.  Va.  617;  Rutherford  v.  Rutherford, 
55  W.  Va.  56,  47  S.  E.  240. 

Wyoming.  Bolln  v.  Metcalf ,  6  Wyom. 
1,  71  Am.  St.  Rep.  898,  42  Pac.  12,  44 
Pac.  694.  See  Two  Theories  of  Con- 
sideration, by  James  Barr  Ames,  12 
Harvard  Law  Review,  515. 

2  England.  Williams  v.  O'Keefe 
[1910],  A.  C.   186. 

United  States.  Union  Bank  v.  Geary, 
30  U.  S.  (5  Pet.)  99,  8  L.  ed.  60;  Daly 
v.  Busk  Tunnel  Ry.  Co.,  129  Fed.  513; 
Sovereign  Camp  v.  Bridges,  165  Fed. 
342,  91  C.  C.  A.  328;  Chadeloid  Chemi- 
cal Co.  v.  H.  B.  Chalmers  Co.,  243  Fed. 
606,  156  C.  C.  A.  304. 

Arkansas.  Gardner  v.  Ward,  99  Ark. 
588,  138  S.  W.  981;  Kress  Co.  v.  Mosco- 
witz,  105  Ark.  638,  152  S,  W.  298. 

Colorado.  Coffee  v.  Emigh,  15  Colo. 
184,  10  L.  R.  A.  125,  25  Pac.  83;  Con- 
solidated Juchem  Ditch  &  Reservoir 
Co.  v.  Old,  62  Colo.  470,  163  Pac.  78. 


Illinois.  McKinley  v.  Watkins,  13 
111.  140;  Honeyman  v.  Jarvis,  79  HI. 
318;  Woodall'  v.  Peden,  274  111.  301,  113 
N.  E.  608. 

Indiana.  Proctor  v.  Heaton,  114 
Ind.  250,  15  N.  E.  21;  Sweitzer  v.  Heas- 
ley,  13  Ind.  App.  507,  41  N.  E.  1064; 
Rollins  v.  Hare,  15  Ind.  App.  677,  44 
X.  E.  374. 

Iowa.    Shahan  v.  Bayer  Vehicle  Co., 

179  la.  923,  162  N.  W.  221;  Illinois 
Cent.  R.  Co.  v.  Waterloo,  C.  F.  &  N. 
Ry.  Co.,  —  la.  — ,  164  N.  W.  208  [opin- 
ion modified  on  petition  for  rehearing, 
Illinois  Cent.  R.  Co.  v.  Waterloo,  C.  F. 
&  N.  Ry.  Co.,  —  la,  — ,  165  N.  W. 
993] ;  Urdangen  v.  Fryer,  —  la.  — ,  166  ' 
N.  W.  693. 

Kansas.  Lewis  v.  Gove  County  Tele- 
phone Co.,  95  Kan.  136,  147  Pac.  1122. 

Kentucky.  Martin  v.  Conley  (Ky.), 
99  S.  W.  613;  McNeill's  Heirs  ▼. 
Thompson,  178  Ky.  90,  198  S.  W.  571. 

Maryland.  Alexander  v.  Maryland 
Trust  Co.,   106   Md.    170,   66  Atl.   836. 

Massachusetts.     Dunbar  v.   Dunbar, 

180  Mass.  170,  94  Am.  St.  Rep.  623, 
62  N.  E.  248;  Blount  v.  Wheeler,  199 
Mass.  330  [sub  nomine,  Blount  v.  Dilla- 
way,  17  L.  R.  A.  (N.S.)  K;36,  85  N. 
E.  477];  Mackin  v.  Dwyer,  205  Mass. 
472,  91  N.  E.  893. 

Michigan.  Hall  Mfg.  Co.  v.  Supply 
Co.,  48  Mich.  331,  12  N.  W.  205;  Peopte 
v.  Fidelity  &  Deposit  Co.,  195  Mich. 
738,  162  N.  W.  338. 

Minnesota.  Kelley  v.  Hopkins,  105 
Minn.  155,  117  N.  W.  396;  Helvetia 
Copper  Co.  v.  Hart-Parr  Ca,  137  Minn. 
321,  163  N.  W.  665. 

Missouri.  Zinke  v.  Knights  of  the 
Maccabees  (Mo.),  205  S.  W.  1. 

Montana.  Noyes  v.  Young,  32  Mont. 
226,  79  Pac.  1063. 

« 

Nebraska.  Carter  White  Lead  Oo. 
v.  Kinlin,  47  Neb.  409,  66  N.  W.  536. 
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sideration,  even  if  such  claim  is  without  merit.3  It  is  sufficient  if 
the  parties  who  enter  into  a  compromise  believe  at  the  time  that 
there  is  a  bona  fide  question  between  them,  although  it  might  turn 
out  eventually  that  there  is  no  such  question.4  A  public  corpora- 
tion may  bind  itself  by  a  compromise  of  a  disputed  claim  arising 
out  of  a  contract,  although  the  contract  was  invalid  because  it  was 
not  entered  into  in  the  manner  required  by  statute.' 

If  it  were  not  for  the  rule  that  the  existence  of  a  valid  claim  or 
defense  is  not  necessary,  few,  if  any,  compromises  could  be  upheld. 

§615.  Necessity  of  valid  claim.  In  some  cases  language  is 
used  which  seems  to  indicate  that  the  good  faith  of  the  party  who 
asserts  the  claim  is  to  be  regarded  as  immaterial,  and  without  at- 
taching much  importance,  even  to  the  existence  of  a  reasonable 
ground  for  the  dispute,  the  compromise  of  a  disputed  claim  which 
could  not  have  been  maintained  is  assumed  not  to  be  a  considera- 
tion if  such  claim  does  not  in  fact  exist.1    It  is  said  that  "belief  is 


New  Hampshire.  Flanagan  v.  Kil- 
come,  58  N.  H.  443;  Latulippe  v.  New 
England  Investment  Co.,  77  N.  H.  31, 
86  Atl.  361. 

North  Carolina.  Burma  v.  Starr, 
165  N.  Car.  657,  Ann.  Cas.  1914D,  71, 
81  S.  E.  029. 

Oregon.  Multnomah  County  v.  Title 
Guarantee  &  Trust  Co.,  46  Or.  523,  80 
Pac.  409;  Dickey  v.  Jackson,  47  Or. 
531,  84  Pac.  701;  Roane  v.  Union  Pac. 
Life  Ins.  Co.,  67  Or.  264,  135  Pac.  892; 
Buteon  v.  Misz,  81  Or.  607,  160  Pac. 
530;  John  Wilson  Estate  Co.  v.  Dam- 
meier  Investment  Co.,  83  Or.  283,  163 
Pac.  590. 

Tennessee.  Warren  v.  Williamson, 
67   Ternu    (8   Baxt.)    427. 

Virginia.  Spence  v.  Repass,  94  Va. 
716,  27  S.  E.  583. 

Washington.  Snohomish  River  Boom 
Co.  v.  Great  Northern  Ry.  Co.,  57 
Wash.  693,   107  Pac.  848. 

Wyoming.  Bolln  v.  Metcalf ,  6  Wyom. 
1,  71  Am.  St.  Rep.  898,  42  Pac.  12, 
44  Pac.  694.  "It  is  not  necessary  that 
the  claim  settled  be  one  which  couM 
have  been  successfully  maintained  nor 
even  that  the  question  be  really  doubt- 


ful." Sunset  Orchard  Land  Co.  v. 
Sherman  Nursery  Co.,  121  Minn.  5,  140 
N.  W.  112. 

3  Fender  v.  Helterbrandt,  101  Ark. 
335,  142  S.  W.  184;  Mayo  v.  Gardner, 
49  N.  Car.  359;  Burriss  v.  Starr,  165 
N.  Car.  657,  Ann.  Cae.  1914D,  71,  81 
S.  E.  929. 

4Hartle  v.  Stahl,  27  Md/157;  Alex- 
ander v.  Maryland  Trust  Co.,  106  Md. 
170,  66  Atl.  836. 

8  First  National1  Bank  v.  Emmets- 
burg,  157  la.  555,  L.  R.  A.  19 ISA,  982, 
138  N.  W.  451. 

1  England.  Edwards  v.  Baugh,  11 
Mees.  &  W.  641. 

♦Alabama.  Prater  v.  Miller,  25  Ala, 
320;  Mauli  v.  Vaughn,  45  Ala.  134; 
Prince  v.  Prince,  67  Ala.  565;  Ernst 
v.  Hollis,  86  Ala.  511,  6  So.  85;  Ivy 
Coal  &  Coke  Co.  v.  Long,  139  Ala.  535, 
36  So.  722. 

Maryland.  Ecker  v.  McAllister,  54 
Md.  362;  Dipaula  v.  Green,  116  Md. 
491,  82  Atl.  205. 

Michigan.  Morgan  v.  Hodges,  89 
Mich.  404,  50  N.  W.  876. 

Mississippi  Keith  v.  Miles,  39  Miss. 
442. 
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not  property."2  The  cases  in  which  this  view  is  expressed  are 
most  of  them  cases  in  which  the  claim  was  not  asserted  in  good 
faith,  or  in  which  there  was  no  reasonable  ground  for  believing  in 
the  existence  of  the  claim ;  and,  accordingly,  they  are  cases  in  which 
the  compromise  can.be  held  invalid,  in  some  jurisdictions  at  least, 
without  requiring  the  existence  of  a  valid  claim.  If  it  is  true  that 
a  valid  claim  must  exist,  there  would  be  no  use  in  making  contracts 
of  compromise  where  the  dispute  is  as  to  the  existence  of  the  claim ; 
and  there  is  no  logical  distinction  between  a  dispute  as  to  the 
amount  of  the  claim  and  one  as  to  its  existence.  If  a  compromise 
is  to  be  upheld  at  all,  the  necessity  of  the  existence  of  a  valid  claim 
must  be  denied.  The  cases  which  seem  to  require  the  existence  of 
a  valid  claim  probably  mean  only  that  the  claim  must  be  asserted 
in  good  faith,  and,  possibly,  upon  reasonable  ground. 

§  616.  Necessity  of  good  faith.  If  there  is  no  genuine  dispute 
between  the  parties  and  if  the  claim  which  is  asserted  by  one  of 
the  parties  is  known  by  him  to  be  groundless,  the  renunciation  by 
such  party  of  such  claim  is  not  a  consideration  for  the  promise  by 
the  adversary  party.1  If  the  claim  is  liquidated,  and  there  is  no 
genuine  dispute  as  to  its  validity,  a  tender  of  a  less  sum  than  the 
amount  due  in  full  of  the  entire  amount,  is,  even  if  accepted,  no 
consideration  for  an  agreement  to  release  the  balance.2  In  some 
few  jurisdictions  a  payment  in  cash  of  an  amount  less  than  is  due 
is  a  consideration  for  a  promise  to  release  the  balance.3  This  rule 
is  in  force  in  some  states  by  statute.4  By  some  statutes,  such  dis- 
charge must  be  in  writing,  and  if  in  writing,  no  new  consideration 


*McGlynn  v.  Scott,  4  N.  D.  18,  58 
N.  W.  460. 

1 1llinois.  Walker  v.  Shepard,  210 
111.   100,  71  N.  E.  422.  ♦ 

Iowa.  Greenlee  v.  Mosnat,  116  la. 
535,  90  N.  W.  338;  Watrous  v.  Wat- 
rous,  180  la.  884,  163  N.  W.  439. 

Minnesota.  Sunset  Orchard  Land 
Co.  v.  Sherman  Nursery  Co.,  121  Minn. 
5,  140  N.  W.  112. 

Nebraska.  Fitzgerald  v.  Fitzgerald 
&  Mallory  Construction  Co.,  44  Neb. 
463,  62  N.  W.  899. 

New  Jersey.  Decker  v.  Smith,  88 
N.  J.  L.  630,  96  Atl.  915. 

Washington.    Nicholson  v.  Neary,  77 


Wash.  294,  137  Pac.  492;  Farfey  v. 
Letterman,  87  Wash.  641,  152  Pac. 
515.     See   §596. 

2  Meyer  v.  Green  21  Ind.  App.  138, 
69  Am.  St.  Rep.  344,  51  N.  £.  942; 
Thomas  v.  Gwyn,  131  N.  Car.  460,  42 
S.  E.  904;  Strandelf  v.  Strand,  82 
Wash.  59,  143  Pac.  442.    See  §596. 

3  Clayton  v.  Clark,  74  Miss.  499,  60 
Am.  St.  Rep.  521,  37  L.  R.  A.  771,  21 
So.  565,  22  So.  189.  (The  creditor  in 
this  case  surrendered  the  debtor's 
note.) 

4  Anderson  v.  Granite  Co.,  92  Me. 
429,  69  Am.  St.  Rep.  522,  43  AtL  21. 
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is  necessary.8  Under  a  statute  which  provided  that  "no  action 
shall  be  maintained  on  a  demand  settled  by  a  creditor  *  *  * 
in  full  discharge  thereof  by  the  receipt  of  money  or  other  valuable 
consideration,  however  small, ' '  some  valuable  consideration  of  some 
kind  must  be  shown  to  -exist.1  Payment  of  the  amount  conceded 
to  be  due  upon  an  undisputed  claim  under  a  policy  of  health  in- 
surance is  not  consideration  for  a  release  of  all  claims  under  such 
policy  for  insurance  against  the  continuance  of  the  same  illness.7 
A  executed  and  delivered  his  accommodation  note  to  B,  no  value 
therefor  being  *given.  Subsequently  B  threatened  to  bring  an 
action  against  A  upon  such  note,  and  in  order  to  prevent  such 
action,  A  executed  and  delivered  to  B  another  note  in  consideration 
of  B's  surrender  of  his  rights  under  his  first  note.  It  was  held 
that  no  consideration  for  the  second  note  existed,  since  B  had  no 
cause  of  action  upon  the  first  note;  and  B's  claim  upon  the  first 
note  could  not  be  regarded  as  a  claim  which  was  in  dispute  or 
default.1  If  the  amount  is  liquidated  and  the  claim  is  undisputed, 
a  promise  by  the  creditor  to  accept  less  than  the  entire  amount  in 
full,  in  consideration  of  the  act  of  the  adversary  party  in  giving 
up  such  claim  which  is  known  to  him  to  be  groundless,  is  in  legal 
effect  a  promise  by  the  creditor  to  accept  less  than  the  amount  due 
under  a  liquidated  and  undisputed  claim  in  full  satisfaction  thereof, 
and  it  is  governed  by  the  principles  applicable  to  such  contracts.8 
It  seems  to  be  held,  however,  that  a  promise  not  to  interpose  any 
defense  against  a  valid  mortgage  is  consideration  for  a  promise  not 
to  take  personal  judgment  on  the  note  secured  by  such  mortgage, 
although  the  mortgagor  does  not  even  believe  that  any  defense 
exists.10 

§617.  Reasonable  ground  for  claim  held  unnecessary.    If  the 

claim  is  asserted  by  one  who  is  acting  in  good  faith  the  question 
of  the  sufficiency  of  such  good  faith  alone  or  the  necessity  of  some 
elements  of  apparent  merit  in  the  claim  is  occasionally  raised.  In 
most  of  the  cases  the  dispute  is  one  in  which  each  party  is  acting 

•  Singleton  v.  Thomas,  73  Ala.  205;  •  Nicholson  v.  Neary,  77  Wash.  294, 
Norton  v.  Clayton  Hardware  Co.,  149      137  Pac.  492. 

Ala.  248,  43  So.  185.  I  See  ft  596. 

•  Pomeroy  v.  Prescott,  106  Me.  401,         See  also,  Decker  v.  Smith,  88  N.  J. 
76  Atl.  898.  L.  630,  96  Atl.  916. 

7  Moore   v.   Maryland  Casualty  Co.,         *•  Gaar,  Scott  &  Co.  v.  VftuhooJc,  162 
150  N.  Car.  153,  24  L.  R.  A.   (NJS.)      Ky.  332,  172  S.  W.  680. 
211,  63  S.  E.  675. 
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in  good  faith  and  in  which  the  position  which  is  taken  by  each 
party  is  one  which  a  reasonable  man  might  take.  The  difficulty 
which  is  sometimes  here  involved  is  one  which  is  rarely  presented  to 
the  court  for  actual  adjudication  and  upon  which  the  obiters  are 
frequently  inconsistent.  The  dispute  may  be  one  in  which  one  of 
the  parties  is  acting  in  good  faith  and  actually  believes  that  the 
claim  which  he  is  asserting  is  a  righteous  one  and  yet  his  belief 
may  be  one  which  a  reasonable  and  prudent  man  would  not  enter- 
tain under  the  circumstances.  The  question  of  the  precise  degree 
of  doubt  or  uncertainty  necessary  to  authorize  the  application  of 
the  principles  of  compromise  has  given  the  courts  a  great  deal  of 
trouble,  especially  in  their  attempts  to  state  such  degree  in  abstract 
terms.  It  has  been  held  that  an  averment  that  a  claim  was  "in 
dispute' '  is  insufficient.  The  averment  should  be  that  the  claim 
was  "doubtful,"1  and  such  averjment  is  sufficient.2  It  has  been 
said  to  be  sufficient  if  the  claim  is  doubtful,  without  indicating 
always  to  whom  it  must  appear  doubtful.3  It  has,  again,  been  said 
to  be  sufficient  if  the  parties  consider  it  doubtful.4  This  form  of 
the  rule  is  practically  the  same  as  the  rule  that  it  is  sufficient  if 
a  bona  fide  dispute  exists. 

In  some  jurisdictions  it  has  been  said  that  the  good  faith  of  the 
parties  to  a  contract  of  compromise  is  the  sole  test,  and  that  if  a 
claim  is  asserted  in  good  faith,  a  compromise  of  such  claim  is  sup- 
ported by  a  sufficient  consideration.8  It  is  said  that  if  the  claim  is 
not  frivolous  and  vexatious,  the  compromise  of  such  claim  is  a 
sufficient  consideration.8    The  fact  that  one  of  these  claims  is  not 


1  Emmittsburg  R.  R.  v.  Donoghue, 
67  Md.  383,  1  Am.  St.  Rep.  396,  10  Atl. 
233. 

2Sellars  v.  Jones,  164  Ky.  458,  175 
S.  W.  1002. 

3Hutchin8on  v.  Mt.  Vernon  Water 
&  Power  Co.,  49  Wash.  469,  95  Pac. 
1023. 

4  Belt  v.  Lazenby,  126  Ga.  767,  56  S. 
E.  81;  Gering  v.  School  District,  76 
Neb.  219,   107  N.  W.  250. 

■  Ripy  Bros.  Distilling  Co.  v.  Lil'lard, 
149  Ky.  726,  149  S.  W.  1009;  Prout 
v.  Pittefield  Fire  District,  154  Mass. 
450,  28  N.  E.  679  [distinguishing,  Pal- 
frey v.  Portland  S.  &  P.  Ry.,  86  Mass. 
(4  All.)  55,  as  a  case  in  which  no  claim 
existed];  Blount  v.  Wheeler,  199  Mass. 
330,  85  N.  E.  477  [sub  nomine,  Blount 


v.  DMaway,  17  L.  R.  A.  (N.S.)  1036]; 
Bellows  v.  Sowles,  55  Vt.  391,  45  Am. 
Rep.  621.  (The  question  of  his  good 
faith  and  of  the  existence  of  reason- 
able grounds  seem  to  be-  regarded  as 
identical.) 

•  Miles  v.  New  Zealand  Alford  Es- 
tate Co.,  L.  R.  32  Ch.  Div.  266;  Cook 
v.  Wright,  1  Best  &  S.  559;  Callisher 
v.  Bischoffaheim,  L.  R.  5  Q.  B.  449; 
Prout  v.  Pittsfield  Fire  District,  154 
Mass.  450,  28  N.  E.  679  [distinguish- 
ing, Palfrey  v.  Portland  S.  &  P.  Ry., 
86  Mass.  (4  All.)  55];  Kennedy  v. 
Welch,  196  Mass.  592,  83  N.  E.  11; 
Blount  v.  Wheeler,  199  Maes.  330,  85 
N.  E.  477  [sub  nomine,  Blount  V. 
Dillaway,  17  L.  R.  A.  (N.S.)  1036]. 


1061 


Consideration 


§618 


really  doubtful,7  or  that  there  is  no  solid  foundation  for  the  asser- 
tion of  such  claim,1  does  not  render  the  compromise  invalid. 

§  618.  Reasonable  ground  for  claim  held  necessary.  In  other 
jurisdictions,  however,  language  has  been  used  which  seems  to  in- 
dicate that  the  good  faith  of  the  party  is  not  the  sole  test,  but  that 
in  order  to  make  the  compromise  valid,  there  must  be  an  apparent 
claim  which  a  reasonable  man  might  believe  under  the  circum- 
stances to  be  well  founded.1  The  cases  which  reject  the  good  faith 
of  the  claimant  do  not  all  agree  upon  the  same  test  to  be  applied 
in  determining  -whether  the  claim  is  sufficiently  doubtful  to  make 
the  compromise  thereof  enforceable  at  law.    It  has  been  said  that 


1  Roane  v.  Union  Pacific  Life  Insur- 
ance   Co.,    67    Or.    264,    135    Pac    892. 

•  Post  v.  Thomas,  212  N..Y.  264,  106 
N.  E.  69. 

9 

1  Alabama.  Ware  v.  Morgan,  67  Ala. 
461;  Ernst  Bros.  v.  Hollis,  86  Ala. 
511,  6  So.  85;  Daniel  v.  Hughes,  196 
Ala.  368,  72  So.  23. 

Idaho.  Vane  v.  Towle,  5  Ida.  471, 
50  Pac.  1004. . 

Illinois.  Woodall  v.  Peden,  274  111. 
301,  113  N.  E.  608. 

Indiana.  Smith  v.  Boruff,  75  Ind. 
412;  United  States  Mortgage  Co.  v. 
Henderson,  111  Ind.  24,  12  N.  E.  88. 

Kentucky.  Simmon's  Ex'r  v.  Hunt, 
171   Ky.   397,    188   S.   W.  495. 

Nebraska.  Majors  v.  Majors,  92 
Neb.  473,  138  N.  W.  574. 

Oregon*  McNair  v.  Benson,  63  Or. 
66,   126  Pac.   20. 

Vermont.  Bellows  v.  Sowles,  55  Vt. 
391,  45  Am.  Rep.  621 ;  McCloy's  Admrx. 
v.  Watkins,   88  Vt.  457,  92   Atl.  968. 

"A  doubtful  or  disputed  claim  suffi- 
cient to  constitute  a  good  considera- 
tion for  an  executory  contract  of 
compromise,  is  one  honestly  and  in 
good  faith  asserted,  arising  from  a 
state  of  facts  upon  which  a  cause  of 
action  can  be  predicated  with  the  rea- 
sonable belief  on  the  part  of  the  party 
asserting  it  that  he  has  a  fair  chance 
of  sustaining  his  claim,  and  concern- 
ing which  an  honest  controversy  may 


arise,  although  in  fact  the  claim  may 
be  wholly  unfounded."  Smith  v.  Farra, 
21  Or.  395,  20  L.  R.  A.  115,  28  Pac. 
241  [quoted  in  McNair  v.  Benson,  63 
Or.  66,  126  Pac.  20]. 

In  speaking  of  compromises  before 
an  action  had  been  brought,  the  court 
said,  "The  surrender  of  a  mere  asser- 
tion of  claim,  or  the  withdrawal  of  a 
threat  to  sue,  when  the  claim  is  with- 
out legal  merit,  whether  its  legal  valid- 
ity is  known  or  not,  will  not  uphold 
a  release  or  agreement  of  compro- 
mise." (Ernst  v.  Hollis,  86  Ala.  511, 
650,  85.)  "When  a  claim  is  absolutely 
and  clearly  unsustainable,  at  law  or 
in  equity,  its  compromise  constitutes 
no  sufficient  legal  consideration" 
(Prince  v.  Prince,  67  Ala.  565) 
[quoted  in  Thompson  v.  Hudgins,  116 
Ala.  93,  22  So.  632,  which  was  quoted 
in  Daniel  v.  Hughes,  196  Ala.  368,  72 
So.  23,  which  cited  Ernst  Bros.  v.  Hol- 
lis, 86  Ala.  511,  6  So.  85;  Russell  v. 
Wright,  98  Ala.  652,  13  So.  594; 
Thompson  v.  Hudgins,  116  Ala.  93,  22 
So.  632;  Crawford  v.  Engram,  157  Ala. 
314,  47  So.  712;  Burleson  v.  Mays,  189 
Ala.  107,  66  So.  36].  The  early  Ala- 
bama cases  which  are  cited  in  support 
of  this  doctrine  appear  to  insist  that 
the  claim  must  have  had  some  actual 
legal'  validity.  Prater  v.  Miller,  25 
Ala.  320;  Maull  v.  Vaughn,  45  Ala, 
134. 
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there  must  be  some  legal  merit  to  the  claim,2  or  that  the  claim  must 
not  be  absolutely  and  clearly  unsustainable,9  or  that  there  must  be 
some  foundation  for  the  claim,  though  it  may  be  doubtful  whether 
it  is  well  founded,4  or  that  the  claim  must  be  asserted  on  reasonable 
grounds,1  or  that  the  claim  must  be  one  as  to  which  well-informed 
lawyers  and  judges  might  differ,1  or  that  the  compromise  is  unen- 
forceable if  one  of  the  parties  knows  or  should  know  that  his  claim 
is  groundless.1  The  same  court  will  emphasize  now  the  test  of  good 
faith,  and  now  the  necessity  of  reasonable  ground  for  the  claim 
which  is  compromised.1 

Language  is  occasionally  used  which  seems  to  indicate  that  the 
good  faith  of  the  claimant  is  immaterial  in  cases  in  which  it  is 
sought  to  compromise  a  claim  arising  out  of  an  illegal  transaction, 
whatever  the  rule  may  be  as  to  the  compromise  of  other  claims.* 


§619.  Necessity  of  mutual  concessions.  The  dispute  may  in- 
volve the  existence  of  a  claim,  the  amount  of  which  is  liquidated, 
or  it  may  involve  the  amount  due  upon  an  unliquidated  claim 
whose  existence  is  conceded,  or  it  may  involve  a  claim  for  an  un- 
liquidated amount,  the  existence  of  which  is  disputed.1  In  all  cases 
in  which  the  amount  of  the  claim  is  in  dispute,  and  in  many  of  the 
cases  in  which  the  existence  of  a  liquidated  claim  is  in  dispute,  the 
parties  may  attempt  to  compromise  the  claim  by  agreeing  to  pay 
the  minimum  amount  which  is  conceded  by  one  of  the  parties  to  be 
due,  or  by  paying  the  maximum  amount  which  is  claimed  by  the 


2  Daniel  v.  Hughes,  106  Ala.  368,  72 
So.  23. 

•  Daniel  v.  Hughes,  196  Ala.  368,  72 
So.  23. 

4Davisson  v.  Ford,  23  W.  Va.  617. 

•  McCloy's  Admrx.  v.  Watkins,  88 
Vt.  457,  92  Atl.  968. 

•  Simmon's  Ex'r  v.  Hunt,  171  Ky. 
397,  188  S.  W.  495. 

7Woodall  v.  Peden,  274  IH.  301,  113 
N.  E.  608. 

•  Fire  Insurance  Association  v. 
Wickham,  141  U.  S.  564,  35  L.  ed.  860; 
Western  &  Southern  Life  Ins.  Co.  v. 
Quinn,  130  Ky.  397,  113  S.  W.  456. 
"If  there  be  a  bona  fide  dispute  as  to 
the  amount  due,  such  dispute  may  be 
the  subject  of  a  compromise  and  pay- 
ment of  a  certain  sum  as  a  satisfac- 


tion of  the  entire  claim,  but  where  the 
larger  sum  is  admitted  to  be  due,  or 
the  circumstances  of  the  case  show 
that  there  was  no  good  reason  to 
doubt  that  it  was  due,  the  release  of 

■ 

the  whole  upon  payment  of  part  will 
not  be  considered  as  a  compromise, 
but  will  be  treated  as  without  con- 
sideration and  void."  Fire  Insurance 
Association  v.  Wickham)  141  U.  S.  564, 
33  L.  ed.  860. 

•  Union  Collection  Co.  v.  Buckman, 
150  Cal.  159,  119  Am.  St.  Hep.  164,  9 
L.  R.  A.  (N.S.)  568,  11  Am.  &  Eng. 
Ann.  Cas.  609,  68  Pac  706;  Evering- 
ham  t.  Meighan,  55  Wis.  354,  13  N.  W. 
269. 

1  Pekin  Cooperage  Co.  v.  Gibbs,  114 
Ark.  659,  170  S.  W.  574. 
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other  parties  to  be  due,  or  by  paying  an  amount  which  is  greater 
than  the  minimum  and  less  than  the  maximum  claim.  If  the 
amount  which  is  agreed  upon  is  between  the  minimum  and  the 
maximum  claim,  a  consideration  for  such  contract  of  compromise 
exists  in  the  renunciation  by  each  party  of  a  part  of  the  amount 
claimed  by  him  if  each  claim  meets  the  tests  already  indicated.2 
The  liquidation  of  an  unliquidated  demand  is  based  upon  sufficient 
consideration,  since  each  party  gives  up  a  chance  of  proving  that 
the  unliquidated  claim  is  larger  or  smaller,  as  the  case  may  be,  than 
the  amount  upon  which  the  parties  have  agreed.3 

If  the  amount  which  is  paid  or  promised  by  the  debtor  is  the 
minimum  amount  which  he  concedes  to  be  due,  we  find  a  conflict 
of  authority  upon  the  question  of  the  existence  of  the  consideration. 
In  some  cases,  it  is  said  that  the  compromise  of  the  dispute  is  a 
sufficient  consideration  for  such  a  contract.4  Where  there  was  no 
dispute  as  to  the  existence  or  the  amount  of  A's  claim  against  B, 
and  the  amount  of  B's  claim  against  A  was  conceded,  but  the  ex- 
istence of  such  claim  was  in  dispute,  it  was  held  that  B's  payment 
of  the  exact  difference  between  the  amount  of  A's  undisputed  claim 
and  the  amount  of  B's  disputed  claim  was  sufficient  consideration 


2  United  States.  Chicago,  etc.,  Ry. 
v.  Chirk,  178  U.  S.  353,  ^4  L.  ed.  1099. 

Illinois.  Ostrander  v.  Scott,  161  111. 
339,  43  N.  E.  1089. 

Kansas.  Kiler  v.  Wohletz,  79  Kan. 
716,  L.  R.  A.  1915B,  11,  101  Pac.  474. 

Louisiana.  Daley  v.  New  Orleans 
Ry.  &*  Light  Co.,  133  La.  270,  62  So. 
903. 

Michigan.  Tanner  v.  Men-ill,  108 
Mich.  58,  62  Am.  St.  Rep.  687,  31  L. 
R.  A.  171,  65  N.  W.  664. 

Minnesota.  Marion  v.  Heimbach,  62 
Minn.  214,  64  N.  W.  386  [obiter,  as 
no  contract  to  release  balance  was 
shown]. 

New  York.  Nassoiy  v.  Tomlinson, 
148  K.  Y.  326,  51  Am.  St.  Rep.  695,  42 
N.  E.  715;  Post  v.  Thomas,  212  N.  Y. 
264,  106  N.  E.  69. 

Ohio.  Se<jds,  Grain  &  Hay  Co.  v. 
Conger,  83  O.  S.  169,  32  L.  R.  A.  (N.S.) 
380,  9?  N.  E.  892.     See  §  560. 

9  Root  v.  New  Haven  Trust  Co.,  82 
Conn.    600,    74    Atl.    950;    Castelli    v. 


Jereissati,  80  N.  J.  L.  295,  78  Atl.  227 ; 
Rose  v.  American  Paper  Co.,  83  N.  J. 
L.  707,  86  Atl.  354;  Paulson  v.  Ward 
County,  23  N.  D.  601,  137  N.  W.  486; 
Seeds,  Grain  &  Hay  Co.  v.  Conger,  83 
O.  S.  169,  32  L.  R.  A.  (N.S.)  380,  93- 
N.  E.  892. 

4  United  States.  Chicago,  Milwau- 
kee &  St.  Paul  Ry.  Co.  v.  Clark,  178 
U.  S.  353,  44  L.  ed.  1099. 

Alabama.  Brackin  v.  Owens  Horse 
&  Mule  Co.,  196  Ala.  579,  71  So.  97. 

Colorado.  Stanley-Thompson  Liquor 
Co.  v.  Southern  Colorado  Mercantile 
Co.  (Colo.),  178  Pac.  577. 

Illinois.  Janci  v.  Cerny  (111.),  122 
N.  E.  507. 

Kansas.  Neely  v.  Thompson,  68 
Kan.  193,  75  Pac.  117. 

Michigan.  Tanner  v.  Merrill,  108 
Mich.  58,  62  Am.  St.  Rep.  687,  31  L. 
R.  A.  171,  65  N.  VV.  664. 

Nebraska.  Treat  v.  Price,  47  Neb. 
875,  66  N.  W.  834. 
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for  B's  promise  to  accept  such  payment  in  full.8  In  other  cases, 
the  courts  point  out  the  fact  that  under  such  an  alleged  compro- 
mise, the  debtor  pays  only  the  amount  which  he  conceded  to  be 
due,  and  the  creditor  therefore  receives  nothing  for  his  promise  to 
forbear  collecting  the  rest  of  the  amount  which  he  claims  to  be  due ; 
and  for  this  reason  it  is  held  that  no  consideration  exists  in  such 
a  case.6  If  A  claims  he  owes  to  B  a  certain  amount  and  sends  a 
check  therefor,  while  B  claims  that  the  amount  is  larger,  B's  act  in 
making  use  of  such  check  which  is  for  the  exact  amount  which  A 
claims  to  be  due  does  not  prevent  B  from  recovering  the  balance.1 
If  A  claims  a  credit  on  an  account  which  is  due  from  him  to  B,  and 
A  sends  to  B  a  check  for  the  amount  of  such  claim  which  is  not  in 
dispute,  and  notifies  B  that  it  is  in  full  settlement  of  the  account, 
the  fact  that  B  retains  such  check  and  cashes  it  does  not  preclude 
him  from  recovering  the  balance  of  such  account,  if  it  is  in  fact 
due.1  Like  considerations  apply  where  the  debtor  promises  to  pay 
to  the  creditor  the  maximum  amount  which  is  claimed  by  the  cred- 
itor to  be  due.  In  some  cases  it  is  held  that  the  compromise  of 
such  claim  is  sufficient  consideration  for  such  a  contract.  In  other 
cases  it  is  pointed  out  that  by  such  contract  the  creditor  receives 
everything  that  he  claims  and  that  the  debtor  receives  nothing  for 
his  promise  to  give  up  the  claim  which  he  asserts;  and  for  this 


•  Tanner  v.  Merrill,  108  Mich.  58,  62 
Am.  St.  Rep.  687,  31  L.  R.  A  171,  65 
N.  W.  664. 

•  Dakota.  Jones  v.  Matthieson,  2 
Dak.  523,  11  N.  W.  109. 

Georgia.  Robinson  v.  Leatherbee  Tie 
&  Lumber  Co.,  120  Ga.  901,  48  S.  E. 
380. 

Iowa.  Walston  v.  F.  D.  Calkins  Co., 
119  la.  150,  93  N.  W.  49;  Cartan  v. 
Wm.  Tackaberry  Co.,  139  la.  586,  117 
N.  W.  953. 

Massachusetts.  Whittaker  Chain 
Tread  Co.  v.  Standard  Auto  Supply 
Co.,  216  Mass.  204,  51  L.  R.  A  (NJS.) 
315,  103  N.  E.  695. 

Minnesota.  Ness  v.  Minnesota  & 
Colorado  Co.,  87  Minn.  413,  92  N.  W. 
333;  Demeules  v.  Jewel  Tea  "Co.,  103 
Minn.  150,  14  L.  R.  A.  (N.S.)  954,  114 
N.  W.  733. 


Mississippi.  Collins  v.  Union  & 
Farmers'  Bank,  110  Miss.  506,  70  So. 
581. 

North  Carolina.  Moore  v.  Maryland 
Casualty  Co.,  150  N.  Car.  153,  24  L.  R. 
A.  (N.S.)  211,  63  S.  E.  675;  Bogert  v. 
Henderson  Mfg.  Co.,  172  N.  Car.  248, 
90  S.  E.  208. 

South  Dakota.  Hagen  v.  Townsend, 
27  S.  D.  457,  131  N.  W.  512. 

Wisconsin.  Weidner  v.  Standard 
Life  &  Accident  Ins.  Co.,  130  Wis.  10, 
110  N.  W.  246. 

7  Robinson  v.  Leatherbee  Tie  and 
Lumber  Co.,  120  Ga.  901,  48  S.  E.  380. 

•  Cartan.  v.  Wm.  Tackaberry  Co.,  139 
la.  586,  117  N.  W.  953;  Whittaker 
Chain  Tread  Co.  v.  Standard  Auto 
Supply  Co.,  216  Mass.  204,  51  L.  R.  A. 
(N.S.)  315,  103  N.  E.  695;  Demeules 
v.  Jewel  Tea  Co.,  103  Minn.  150,  14  L. 
R.  A  (N.S.)  954,  114  N.  W.  733. 
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reason  such  a  compromise  is  regarded  as  unenforceable  as  long  as 
it  remains  executory. 

If  the  contract  of  compromise  provides  for  a  change  in  the  liabil- 
ities of  both  parties  as  fixed  by  the  original  transaction,9  such  con- 
tract is  valid  and  does  not  need  the  support  of  the  doctrine  of  com- 
promise of  disputed  claims,  since  the  mutual  renunciation  of  rights 
under  the  original  contract  is  a  sufficient  consideration.10  If  the 
original  contract  was  to  the  effect  that  A  should  support  B  and 
should  retain  B's  rents  as  a  consideration,  a  subsequent  agreement, 
rescinding  the  first  contract  and  providing  that  B  should  pay  to  A 
a  certain  sum  for  the  support  actually  received  by  B,  has  sufficient 
consideration.11  Contracts  of  this  sort  are  supported  by  sufficient 
consideration  without  relying  upon  the  doctrine  of  compromise.12 

§  620*  Absence  of  reasonable  ground  equivalent  to  absence  of 
good  faith.  In  some  cases,  the  want  of  a  reasonable  ground  of  be- 
lief in  the  claim  which  is  asserted  seems  to  be  regarded  as'  equiva- 
lent to  an  absence  of  good  faith,  and  it  is  said  that  if  the  claim, 
the  waiver  of  which  is  relied  upon  as  a  consideration,  is  so  clearly 
unenforceable  that  it  can  not  be  entertained  in  good  faith,  a  com- 
promise based  on  such  waiver  lacks  consideration.1  Thus  a  dismis- 
sal of  a  groundless  and  trumped-up  contest  of  a  homestead  entry 
brought  to  extort  money ; 2  compromise  of  an  alleged  claim  for  the 
seduction  of  promisee's  fiancee;8  an  agreement  not  to  issue  execu- 
tion on  an  alleged  judgment  which  clearly  has  no  existence;4  an 

» Morecraf t  v.  Allen,  78  N.  J.  L.  729,  Missouri.    Long  v.  Towl1,  42  Mo.  545, 

L.  R.  A.  1915B,  1,  75  Atl.  920.  97  Am.  Dec.  355. 

10  Morecraf t  v.  Allen,  78  N.  J.  L.  729,  Nebraska.      Fitzgerald    v.    Construc- 

L.  R.  A.   1915B,   1,  75   Atl.  920.     See  tion  Co.,  44  Neb.  463,  62  N.  W.  899; 

§  610.  Gering  v.  School  District,  76  Neb.  219, 

«  Morecraft  v.  Allen,  78  N.  J.  L.  729,  107  N.  W.  250. 

L.  R.  A.  1915B,  1,  75  Atl.  920.  New   Hampshire.     Pitkin  v.  Noyes, 

MSee  §610.  48  N.  H.  294. 

1 1llinois.  ■  Knotts  v.  Preble,  50  111.  Pennsylvania.     Keslert   Estate,    143 

226,  99  Am.  Dec.  514.  Pa.   St.  386,  24   Am.  St.  Rep.  557,   13 

Indiana.    Schnell  v.  Nell,  17  Tnd.  29,  L.  R.  A.  581,  22  Atl.  892. 

79  Am.  Dec.  453.  Wisconsin.    Fuller  v.  Green,  64  Wis. 

Iowa.     Peterson   v.   Breitag,   88   la.  159,  54  Am.  Rep.  600,  24  N.  W.  907. 

418,  55  N.  Ws  86.  2  Duck  v.  Antle,  5  Okla.  152,  47  Pac. 

Kansas.    Price  v.  Bank,  62  Kan.  743,  1056. 

64  Pac.  639.  3  Case   v.   Smith,   107   Mich.  416,   61 

Kentucky.    Mercer  v.  Mercer,  87  Ky.  Am.  St.  Rep.  341,  31  L.  R.  A.  282,  65 

30,  7  S.  W.  401 ;  Creutz  v.  Heil,  89  Ky.  X.  W.  279. 

429,  12  S.  W.  926.  4  Price  v.  Bank,  62  Kan.  743,  64  Pac 

639.' 
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unwarranted  objection  to  the  use  by  another  of  a  certain  name  in 
business;1  forbearance  by  testator's  father,  who  could  not  have 
maintained  an  action  to  contest  testator's' will  to  bring  such  ac- 
tion ; 8  and  a  release  of  a  claim  for  insurance  upon  payment  of  part 
of  the  amount  due,  in  consideration  of  the  waiver  by  the  insurance 
company  of  a  defense  which  had  no  merit  and  which  it  must  be 
presumed  to  know  was  without  merit,7  are  not  considerations. 
Settlement  of  a  claim  for  fraud  was  held  invalid  where  there  was 
no  legal  right  to  punitive  damages  and  where  the  amount  which 
was  promised  by  the  party  guilty  of  the  fraud  was  so  great  that  it 
could  not  be  the  basis  of  an  honest  claim.* 

In  many  of  the  foregoing  cases  the  question  of  the  good  faith  of 
the  claimant  is  ignored  if  the  claim  seems  to  the  court  to  be  with- 
out any  reasonable  basis.1  A's  promise  to  B  to  forbear  instituting 
proceedings  in  bankruptcy  against  X,  is  not  a  consideration  if 
such  proceedings  could  not  have  been  maintained,  even  though  A 
believed  in  good  faith  that  they  could  have  been  maintained.10  De- 
lay in  filing  a  mechanic's  lien  where  no  legal  right  to  such  lien 
existed  is  no  consideration.11  Surrender  by  A  to  B  of  B's  property 
upon  which  A  erroneously  but  in  good  faith  thinks  that  he  has  a 
lien,  is  no  consideration.12 

It  will  be  seen  from  a  comparison  of  the  cases  that  the  same 
court  may  in  one  case  lay  down  good  faith  as  the  test  for  con- 
sideration in  these  cases;  in  another  case,  it  may  emphasize  the 
necessity  of  an  actual  right  which  is  forborne ;  while  in  other  cases 
it  may  suggest  that  the  want  of  an  apparent  or  colorable  right 
establishes  an  absence  of  good  faith. 

The  doctrine  of  compromise  of  disputed  claims  is  necessary  to 
uphold  a  contract,  only  where  the  second  promise  is  for  the  per- 
formance of  the  first  contract  with  a  change  as  to  the  amount  of 
the  consideration,  but  not  as  to  the  quality  or  kind,  to  be  furnished 
by  one  party,  while  the  covenants  of  the  other  party  are  the  same 
as  in  the  original  contract,  and  where,  but  for  the  doctrine  of  com- 
promise of  disputed  claims,  we  would  have  a  promise  in  considera- 
te Converse  v.  Hood,  149  Mass.  471,  4  *Rauen  v.  Prudential  Ins.  Co.,  129 
L.  R.  A.  521,  21  N.  E.  878.  la.  725,  106  N.  W.  198;  House  v.  Calli- 

•  House  v.  CalHcott,  83  Miss.  506,  95      cott,  83  Miss.  606,  35  So.  761. 

So.  761.  10  Ecker  v.  McAllister,  54  Md.  362. 

TRauen  v.  Prudential  Insurance  Co.,  11  Dipaula  v.  Green,  116  Md.  491,  82 

129  la.  725,  106  N.  W.  198.  Atl.  205. 

•  McNair  v.   Benson,  63  Or.  66>  126  UMcGlynn  v.  Scott,  4  N.  D.   18,  58 
Pac.  20.  N.  W.  460. 
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tion  of  the  performance  of  a  prior  valid  contract,13  or  where  the 
consideration  for  a  promise  to  pay  money  is  a  discharge  of  a  claim 
for  money,  in  which  case,  but  for  the  doctrine  of  the  compromise 
of  disputed  claims,  the  consideration  would  be  inadequate.14 


§621.  Effect  of  pendency  of  action.  It  has  been  suggested 
that  a  distinction  should  be  mride  between  cases  in  which  there  is 
an  action  pending  and  one  in  which  there  is  no  action  pending; 
and  that  if  an  action  is  pending,  the  good  faith  of  the  parties  is 
the  distinction,  while  if  no  action  is  pending,  there  must  be  reason- 
able grounds  for  asserting  the  claim.1  In  some  cases  the  compro- 
mise and  settlement  of  a  pending  suit,  at  least  if  such  suit  is 
brought  in  good  faith,  seem  to  be  a  sufficient  consideration,  al- 
though the  compromise  of  the  same  claim  made  before  suit  was 
brought  might  not  be*  a  consideration.2  If  litigation  is  pending, 
the  fact  that  the  result  thereof  is  doubtful  is  said  to  be  a  sufficient 
consideration  for  a  compromise.3  Prior  to  the  bringing  of  a  suit  to 
contest  a  will,  a  contract  of  compromise  of  a  dispute  concerning 
the  validity  of  such  will  is  said  to  be  without  consideration  if  there 
is  no  reasonable  ground  for  attacking  its  validity.4  Whatever  dif- 
ference of  opinion  there  may  be  between  the  courts  as  to  the  ne- 
cessity of  a  reasonable  ground  for  believing  in  the  claim  in  addition 
to  good  faith,  there  is  little  reason  for  the  distinction  that  is  made 
between  the  case  in  which  an  action  is  pending  and  the  case  in 
which  an  action  has  not  yet  been  brought. 

§622.  Specific  examples  of  compromises.  As  illustrations  of 
valid  compromises,  the  compromise  of  personal  damage  suits ; * 
compromise  of  a  claim  by  a  husband  for  alienation  of  affections  and 


13  See  §§589  et  seq. 

14  See  §  643. 

1  Burleson  v.  Mays,  189  Ala.  107,  66 
So.  36.  If  no  suit  is  pending,  there 
must  be  "some  reasonable  ground  for 
the  controversy ."  Burleson  v.  Mays, 
189  Ala.  107,  66  So.  36  [citing,  Allen 
v.  Prater,  35  Ala.  169;  Crawford  v. 
Engram,  157  Ala.  314,  47  So.  712]. 

2  Moon  v.  Martin,  122  Ind.  .211,  23 
N.  E.  668;  Sanford  v.  Huxford,  32 
Mich.  313,  20  Am.  Rep.  647;  Kendall 
v.  Rossi,  35  R.  I.  451,  45  L.  R.  A.  (N.S.) 
985,  87  Atl.  186. 


3BosweH  v.  Gillen,  131  Ga.  310,  62 
S.  E.  187. 

•  Crawford  v.  Engram,  157  Ala.  314, 
47  So.  712. 

1 1llinois.  Parker  v.  Enslow,  102  111. 
272,  40  Am.  Rep.  588.  (A  claim  for 
damages  for  putting  gunpowder  in 
smoking  tobacco  as  a  practical  joke, 
causing  an  explosion  which  injured  the 
claimant.) 

Kentucky.  Kelly  v.  Peter  &  Burg- 
hard  Stone  Co.,  130  Ky.  530,  113  S.  W. 
486. 

Louisiana.    Maseey  v.  W.  R.  Picker- 


§622 


Page  on  Contracts 


1068 


seduction  of  his  wife ; 2  a  contract  for  settling  claims  for  damage  to 
property,  as  by  collision;3  by  excavation  of  adjoining  property 
under  the  landlord's  authority,  causing  injury  to  the  tenant's 
goods ; 4  by  constructing  a  dam,  thereby  backing  up  water ;  ■  or 
where  there  is  a  dispute  about  the  cause'  of  the  fall  of  a  building ;  • 
or  as  to  the  rights  of  adjoining  mine  owners  to  cross  veins ; 7  or  as 
to  rights  under  an  oil  lease ; *  contracts  for  settling  disputes  as  to 
the  amount  due  between  the  parties,9  such  as  disputes  as  to  extras 
under  a  contract ; 10  or  for  settling  disputes  as  to  the  validity  of  trans- 
fers of  property ; u  a  dispute  over  a  patent  though  it  proves  to  be 
invalid ; 12  or  a  dispute  as  to  mutual  accounts ; 18  or  a  dispute  as  to 
the  amount  really  due  on  a  usurious  contract,14  as  to  a  contract 
for  the  sale  of  personalty,11  as  to  the  ownership  of  property,18  as 
to  the  validity  of  a  note,17  as  to  the  liability  of  a  surety  on  a 
bond,11  as  to  liabilities  on  a  broken  contract  between  husband  and 
wife  for  her  support,19  or  as  to  the  liability  of  a  person  to  support 
his  pauper  father,10  or  as  to  a  right  to  reopen  a  decree  of  divorce,21 


ing  Lumber  Co.,  136  La.  688,  67  So. 
552. 

Michigan.  Stearn  v.  R.  R.,  112  Mich. 
651,  71  N.  W.  148;  Sax  v.  Ry.,  125 
Mich.  252,  84  Am.  St.  Rep.  572,  84  N. 
W.  914.  (In  this  case  a  promise  to 
employ  the  injured  person  for  life  or 
during  his  ability  to  work  was  up- 
held.) 

Missouri.  Reid  v.  St.  Louis  &  San 
Francisco  R.  Co.  (Mo.),  187  S.  W.  15. 

2  Sloan  v.  Davies,  105  la.  97,  74  N. 
W.  922. 

3  The  Cayuga,  59  Fed.  483,  8  C.  C. 
A.  188. 

4Dunton  v.  Niles,  95  Cal.  494,  30 
Pac.  762. 

•  Levis  v.  Improvement  Co.,  105  Wis. 
391,  81  N.  W.  669. 

IBrodek  v.  Farnum,  11  Wash.  565, 
40  Pac.  189. 

7  Coffee  v.  Emigh,  15  Colo.  184,  10 
L.  R.  A.  125,  25  Pac.  83. 

•  Kiefer  Oil  &  Gas  Co.  v.  McDougal, 
229  Fed.  933,  144  C.  C.  A.  215,  Ann. 
Cas.  1916D,  343. 

•  Williamson  v.  Yager,  91  Ky.  282, 
34  Am.  St.  Rep.  184,  15  S.  W.  660. 

lOPederson  v.  Tacoma,  86  Wash. 
164.  149  Pac.  643. 


11  Stoutenberg  v.  Huisman,  93  la. 
213,  61  N.  W.  917;  Harris  v.  Gates,  121 
Mich.  163,  79  N.  W.  1098. 

12  Gloucester,  etc.,  Co.  v.  Cement  Co., 
154  Mass.  92,  26  Am.  St.  Rep.  214,  12 
L.  R.  A.  563,  27  N.  E.  1005. 

13  The  settlement  of  a  dispute  be- 
tween husband  and  wife  for  interest 
on  her  money  and  for  rents  collected 
by  him  is  a  consideration  for  her  re- 
lease of  dower.-  McKenzie  v.  Sifford, 
48  S.  Car.  458,  26  S.  E.  706. 

14  United  States,  etc.,  Association's 
Assignee  v.  Denny  (Ky.),  66  S.  W.  622. 

11  Hansen  v.  Gaar,  63  Minn.  94,  65 
N.  W.  254;  Hoey  v.  Ross,  189  Mich. 
193,  155  N.  W.  375. 

II De  Marco  v.  Williams  (Miss.),  12 
So.  552. 

« Tyson  v.  Woodruff,  108  Ga.  368, 
33  S.  E.  981. 

18  Fink  v.  Bank,  178  Pa,  St.  154,  56 
Am.  St.  Rep.  746,  35  Atl.  636. 

II  Dunbar  v.  Dunbar,  180  Mass.  170, 
94  Am.  .St.  Rep.  623,  62  N.  E.  248. 

21  Brandon  v.  Jackson,  74  Vt.  78,  62 
Atl.  114. 

21  Hughes  v.  Hughes,  162  Ky.  505* 
172  S.  W.  960. 
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or  as  to  rights  under  a  will;22  a  compromise  of  a  contract  which 
was  invalid  by  reason  of  the  Statute  of  Frauds ; 23  a  compromise  of 
rights  under  a  contract  which  is  claimed  to  be  voidable  for  fraud ; u 
an  agreement,  made  after  verdict  in  favor  of  an  injured  employe 
against  his  employer,  between  such  employer  and  an  employers' 
liability  insurance  company  which  had  insured  him  in  an  amount 
less  than  the  amount  of  such  verdict,  by  which  the  employer  agreed 
to  pay  four-ninths  of  the  amount  that  such  employe  might  recover 
either  on  another  verdict  or  by  way  of  compromise;28  waiver  of 
right  to  file  a  mechanic's  lien,  whether  the  sub-contractor  was  en- 
titled to  the  lien  or  not ; 28  agreeing  voluntarily  to  repay  the  amount 
received  from  the  -sale  of  stock  which  the  vendee  seeks  to  rescind 
on  the  ground  of  fraud ; n  a  promise  to  pay  an  additional  sum  over 
and  above  the  contract  price  for  the  right  to  remove  certain  trees, 
the  right  to  remove  which,  under  the  original  contract,  was  in  dis- 
pute;28 a  liability  claimed  to  exist  for  commissions  in  effecting  a 
sale  and  denied  on  the  ground  that  such  sale  was  made  on  Sun- 
day;28 a  contract  by  which  one  of  the  joint  occupants  of  govern- 
ment land,  with  intention  of  acquiring  legal  title  thereto,  agrees 
to  pay  a  certain  amount  as  his  "share  of  the  expense  of  erecting 
a  dwelling  house"  on  such  land;80  a  compromise  of  a  dispute  as  to 
the  validity  of  a  conveyance  to  a  trustee  which  the  grantor  claims 
to  have  been  obtained  by  fraud,81  possess  sufficient  consideration. 
If  A  claims  in  good  faith  that  B  has  not  performed  a  contract,  and 
accordingly  A  refuses  to  make  payments  according  to  the  terms 
of  such  contract  unless  C  guarantees  the  performance  by  B,  A's 
payment  is  consideration  for  C's  guaranty.82  A  promise  by  the 
possessor  of  land,  the  title  to  which  was  in  dispute,  to  store  the 
Crops  until  the  litigation  concerning  the  title  is  settled,  is  consid- 
eration for  a  promise  to  pay  him  for  his  services.88    A  compromise 


22  Shellberg  v.  McMahon,  98  Kan.  46, 
157  Pac.  268. 

23  York  v.  WestaM,  143  N.  Car.  276, 
55  S.  E.  724. 

24  Nelson  v.  Stewart,  174  Mich.  127, 
140  N.  W.  544. 

21  Frankfort  Marine,  Accident  & 
Plate  Glass  Ins.  Co.  v.  Witty,  208  Pa. 
St.  560,  57  Atl.  990. 

21  Wells  v.  Brown,  67  Wash.  351,  121 
Pac.  828. 

27Burne  v.  Lee,  156  CaL  221,  104 
Pac  438. 


21  Hurst  v.  Taylor  (Ky.),  107  S.  W. 
743. 

2»  Brown  v.  Jeimett,  130  la.  311,  106 
N.  W.  747. 

30  Waring  v.  Loomis,  35  Wash.  85, 
76  Pac.  510. 

aijones  v.  Abbott,  228  I1L  34,  81 
N.  E.  791. 

32  A.  M.  Carapau  Realty  Co.  v.  Len- 
hardt,  164  Mich.  83,  128  N.  W.  1078. 

33  Meyer  v..  Livesley,  56  Or.  363,  107 
Pac.  476  [rehearing  denied,  56  Or.  383, 
108  Pac.  121]. 
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of  a  dispute  as  to  the  validity  of  a  will  is  a  sufficient  considera- 
tion.14 Disinherited  heirs  threatened  to  contest  a  will.  There  was 
some  doubt  about  the  construction  of  a  clause  which  might  give  to 
A  either  a  life  estate  in  both  real  and  personal  property,  or  an  ab- 
solute interest  in  the  personal  property,  the  remainder  being  given 
to  B  as  trustee  for  a  religious  organization.  B  believing  that  A 
had  such  absolute  interest  and  wishing  to  avoid  litigation,  entered 
into  a  contract  with  A,  by  which  A  was  to  have  the  personal  prop- 
erty absolutely  and  a  life  interest  in  the  real  property.  A  had 
claimed  that  the  will  gave  an  absolute  interest  in  the  personal 
property  to  A,  but  A  was  unwilling  to  contest  such  will,  and  op- 
posed the  efforts  of  the  disinherited  relations  of  the  testator  to 
contest  it.  If  A  died  intestate  and  without  issue  leaving  any  of 
such  personal  property,  it  would  pass  to  some  of  the  persons  who 
were  threatening  to  contest  such  will.  It  was  held  that  no  con- 
sideration existed  for  such  contract.38  So  where  one  who  had 
stored  some  cotton  in  a  warehouse  and  during  a  fire  rescued  some 
bales,  agreed  to  return  it  to  the  warehousemen  on  being  paid  the 
value  of  services  rendered  by  him  in  saving  it,  it  not  being  prac- 
ticable to  identify  it,  a  sufficient  consideration  for  such  promise 
exists.38  If  a  claim  is  doubtful  and  there  is  a  genuine  dispute  as 
to  its  validity,  a  tender  by  the  debtor  of  a  certain  amount  lefcs  than 
that  claimed  by  the  adversary  party  in  full  of  the  account  is  an 
offer  of  compromise  and  if  accepted  discharges  the  claim.31 

If  a  claim  is  unliquidated  or  is  in  dispute,  and  a  check  is  ten- 
dered in  full,  and  is  accepted,  it  operates  as  a  discharge  of  the 
entire  debt,  in  jurisdictions  in  which  sending  a  check  "in  full"  is 
regarded  as  an  offer  of  compromise,31  even  if  the  party  who  ac- 

34  Burleson    v.   Mays,    189   Ala.    107,  Colorado.     New  York  Life  Ins.  Co. 

66  So.  36;  Layer  v.  Layer,  184  Mich.  v.  MacDonald,  62  Colo.  67,  160  Pac.  193. 

663,  151  N.  W.  759.  Iowa.     Schultz  v.  Farmers'  Elevator 

»Moeller   v.   Poland,  80  O.   S.  418,  Co.,  174  la.  667,  156  N.  W.  716;  Shahan 

89  N.  E.  100.  v.  Bayer  Vehicle  Co.,  179  la,  923,  162 

86  Seals  v.  Edmondson,  73  Ala,  205,  N.  W.  221. 

49  Am.  Rep.  51.  Michigan.    Hoey  v.  Ron,  189  Mich. 

tt  Cunningham  v.  Standard  Construe-  193,  155  N.  W.  375. 

tion  Co.,  134  Ky.  198,  119  S.  W.  785.  Nebraska.     Crilly  v.  Ruyle,  87  Neb. 

*  United  States.    O'Brien  v.  Ameri-  367,  127  N.  W.  251. 

can  Agricultural  Chemical  Co.,  229  Fed.  Ne#  Jersey.    Decker  ▼.  Smith,  88  N. 

387,    143    C.   C.    A.    507;    Swindell    v.  J.  L.  630,  96  Atl.  915. 

Youngstown    Sheet   &   Tube   Co.,   230  New  York.    Puller  v.  Kemp,  138  N. 

Fed.  438,  144  C.  C.  A.  580.-  Y.  231,  20  L.  R.  A.  785,  33  N.  E.  1034. 

ArkaLrj&s.    Longstreth  v.  Halter,  122  North  Carolina.     Bogert  v.  Header- 

Ark.  212,  183  S.  W.  177.  son  Mfg.  Co.,  172  N.  Car.  248,  90  S. 

E.  208. 
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cepts  the  check  expressly  declares  that  it  is  merely  on  account,3* 
or  that  a  balance  is  still  due.40  Even  if  the  creditor  has  the  check 
certified,  but  does  not  use  it,  such  certification  so  alters  the  rights 
of  the  parties  as  to  discharge  the  original  debt41 

§623.  Attitude  of  courts  toward  compromises.  Compromises 
are  favored  in  law  probably  more  than  any  other  class  of  con- 
tracts.1 A  striking  instance  of  this  favoritism  is  the  determination 
of  the  courts  to  find  a  consideration  in  the  forbearance  of  an  im- 
aginary non-existent  right.2  Especial  indulgence  is  shown  to  fam- 
ily compromises  intended  to  prevent  litigation  concerning  estates.3 

VIII. 

PAST  CONSIDERATION  AND  MORAL  OBLIGATION. 

§  624.  History  of  doctrine  of  past  consideration.  At  one  stage 
of  the  development  of  the  law  of  contract  the  king's  courts  re- 
quired an  express  promise  as  a  basis  of  the  action  of  assumpsit. 
No  recovery  could  be  had  on  a  genuine  implied  contract,  even  if 


Ohio.  Seeds,  Grain  &  Hay  Co.  v. 
Conger,  83  0.  S.  1«9,  32  L.  R.  A.  (N.S.) 
380,  93  N.  E.  892. 

Vermont.  G.  R,  Bianchi  Granite  Co. 
v.  Terre  Haute  Monument  Co.,  91  Vt. 
177,  99  Atl.  875.  In  some  jurisdictions 
sending  a  check  "in  full"  is  not  an 
offer  of  a  compromise.  Dimmick  v. 
Banning,  256  Pa.  St.  295,  100  Atl.  871. 

WBarham  v.  Bank,  94  Ark.  158,  126 
S.  W.  394;  Sparks  v.  Spaulding  Mfg. 
Co.,  158  la.  491,  139  N.  W.  1083; 
Chapin  v.  Little  Blue  School,  110  Me. 
415*,  86  Atl*.  838;  Nassoiy  v.  Tomlin- 
son,  148  N.  Y.  326,  51  Am.  St.  Rep. 
695,  42  N.  E.  715. 

48  Canton  Union  Coal  Co.  v.  Parlin 
&  Orendorff  Co.,  215  111.  244,  106  Am. 
St.  Rep.  162,  74  N.  E.  143. 

41  O'Brien  v.  American  Agricultural 
Chemical  Co.,  229  Fod.  387,  143  C.  C.  A. 
507;  Scheffenacker  v.  Hoopes,  113  Md. 
Ill,  77  Atl.  130;  Dre wry-Hughes  Co.  v. 
Davis,  151  N.  Car.  295,  66  S.  E.  139. 

1  Pacific  Mut.  Life  Ins.  Co.  v.  Coley, 
—  Okla.  — ,  162  Pac.  719;  Sdlliman  v. 


International  Life  Ins.  Co.,  135  Tenn. 
646,  188  S.  W.  273;  Cary  v.  Harris,  120 
Va.  252,  91  S.  E.  166;  Nath  v.  Oregon 
Railroad  &  Navigation  Co.,  72  Wash. 
664,  131  Pac.  251. 

2  See  §617. 

3  England.  Hoghton  v.  Hoghton,  15 
Beav.  278;  Williams  v.  Williams,  L.  R. 
2,  Ch.  App.  294. 

Colorado.  Dawley  v.  Dawley's  Es- 
tate, 60  Colo.  73,  152  Pac.  1171. 

Georgia.  Belt  v.  Lazenby,  126  Ga. 
767,  56  S.  E.  81. 

Michigan.  Layer  v.  Layer,  184  Mich. 
663,  151  N.  W.  759. 

Pennsylvania.  Walworth  v.  Abel,  52 
Pa.  St.  370;  Burkholder's  Appeal,  105 
Pa.  St.  31;  Appeal  of  Wilen,  105  Pa. 
St.  121. 

Rhode  Island.  Supreme  Assembly 
v.  Campbell',  17  R.  I.  402,  13  L.  R.  A. 
601,  22  Atl.  307. 

Tennessee.  Trigg  v.  Read,  24  Tenn. 
(5  Humph.)  529,  42  Am.  Dec.  447; 
Farnsworth  v.  Dinsmore,  32  Tenn.  (2 
Swan)  38. 
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performed  by  the  adversary  party  so  that  benefits  were  conferred 
upon  the  party  against  whom  relief  was  sought.  The  injustice  of 
the  results  thus  produced  led  to  a  steady  pressure  against  the  rule, 
which  first  relaxed  and  then  broke  down.  The  earliest  stage  of 
relaxation  was  the  rule  that,  while  an  express  promise  was  neces- 
sary, it  made  no  difference  whether  the  promise  preceded  perform- 
ance or  followed  it.  A  past  consideration  was  thus  sufficient  to 
support  an  express  promise  made  under  such  circumstances,  al- 
though no  recovery  could  have  been  had  upon  such  performance 
but  for  such  subsequent  promise.1  Since  a  past  consideration  was 
sufficient  in  cases  of  this  sort,  although  no  legal  liability  arose  out 
of  the  performance,  the  courts  tended  to  assume  for  a  while  that 
a  past  consideration  was  sufficient  in  all  cases.2  The  distinction 
that  the  courts  drew  was  not  between  the  transaction  which  created 
a  liability  and  one  which  did  not,  but  between  the  so-called  con- 
tinuing consideration  and  the  purely  executed  consideration.  A 
continuing  consideration,8  such  as  a  conveyance  of  an  advowson,4 
marriage  to  the  promisor's  female  relative  at  promisor's  request,1 
or  reconciling  differences  between  the  promisor  and  another,1  was 
sufficient  for  a  subsequent  promise  based  thereon.  A  consideration 
which  was  not  continuing  and  which  was  entirely  executed,7  such 
as  the  delivery  of  goods  to  the  promisor,0  "many  benefits  con- 
ferred,"9  or  payment  of  the  promisor's  debt,10  would  not  support 
a  subsequent  promise.  In  some  cases  a  past  transaction  which 
would  seem  to  create  some  legal  liability,11  such  as  a  loan  of 
money,12  or  work  and  labor,13  was  held  not  to  amount  to  a  valuable 
consideration,  so  as  to  support  a  subsequent  promise.    As  the  doc- 


1  See  §§27  et  aeq. 

2  Hunt  v.  Bate,  Dyer  272. 

3Rigg8    v.    Bullingham,    Cro.    Eliz. 

715;  Barker  v.  Halifax,  Cro.  Eliz.  741; 

Hunt   v.    Bate,'  Dyer   272;    Bosden   v. 

Thinne,   Yelv.   40;   Hardres  v.  Prowd, 

Style  465. 
4Riggs  v.  Bullingham,  Cro.  Eliz.  715/ 
5  Barker  v.  Halifax,  Cro.   Eliz.  741; 

Hunt    v.   Bate,   Dyer   272;    Bosden   v. 

Thinne,   Yelv.   40.     "An   assumpsit   in 

consideration    that    you    had    married 

my  daughter  to  give  unto  you  40  lb, 

was  good:   for  the  love  and  affection; 

always  continue."    Barker  v.  Halifax, 

Cro.  Eliz.  741. 


•  Hardres  v.  Prowd,  Style  465. 

7  Jeremy  v.  Goochman,  Cro.  EWz. 
442;  Cluffe  v.  Moor,  Sid.  413;  Barker 
v.  Halifax,  Cro.  Eliz.  741. 

•  Jeremy  v.  .Goochman,  Cro.  Eliz. 
442. 

•  Cluffe  v.  Moor,  Sid.  413. 

10  Barker  v.  Halifax,  Cro.  Eliz.  741. 

It  Harford  v.  Gardiner,  2  Leon.  30; 
Dogget  v.  Dowell,  Owen  144.  See,  how- 
ever, Russell  v.  Collins,  Sid.  425. 

t2  Dogget  v.  Dowell,  Owen  144. 

13  Harford  v.  Gardiner,  2  Leon.  30. 

Contra,  Russell  v,  Collins,  Sid.  42& 
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trine  of  consideration  received  more  attention  from  the  courts,  and 
as  the  rule  requiring  an  express  promise  died  out,  the  courts  dis- 
tinguished between  the  past  transactions  which  resulted  in  legal 
liability  and  those  which  did  not,  holding  that  the  former  were 
sufficient  considerations  and  the  latter  were  not.14  In  some  juris- 
dictions there  is  still  a  strong  tendency  to  follow  the  early  English 
doctrine,1*  but  in  most  jurisdictions  the  later  English  view  is 
adopted,  and  the  distinctions  there  made  are  recognized  and  en- 
forced.18 

§  625.  Past  consideration-— Nature  and  effect.  At  modern  law 
the  term  "past  consideration"  means  that  a  right  has  been  ac- 
quired or  forborne,  under  circumstances  that  either  never  created 
any  legal  liability,  to  pay  therefor,  or  if  there  was  a  legal  liability 
originally,  subsequent  facts  have  amounted  to  a  discharge.1  It  does 
not,  of  course,  mean  that  a  promise  may  not  be  supported  by  a 
prior  legal  liability  as  a  consideration,  whether  absolutely  valid, 


14  Sidenham  v.  Worlington.,  2  Leon. 
224. 

» See  §§  628   and   633. 

II  See  §§  625  et  seq.,  and  634. 

1  Arizona.  Wulff  v.  Lindsay,  8  Ariz. 
168,  71  Pac.  963. 

Arkansas.  Elmore  v.  Snow,  102  Ark. 
692,  146  S.  W.  476. 

Georgia.  Dillard  v.  Dillard,  118  6a. 
97,  44  S.  E.  885. 

Indiana.  SchneU  v.  Nell,  17  Ind.  29, 
79  Am.  Dec.  453;  Western  Paving  Co. 
v.  Ry.,  128  Ind.  525,  25  Am.  St.  Rep. 
462,  10  L.  R.  A.  770,  26  N.  E.  188,  28 
N.  E.  88. 

Iowa.  Meginnes  v.  McChesney,  179 
la.  563,  160  N.  W.  50  [sub  nomine,  Me- 
ginnes v.  Copeland,  L.  R.  A.  1917E, 
1060];  Gooch  v.  Gooch  (la.),  L.  R.  A. 
1917C,  582,   160  N.  W.  333. 

Kentucky.  Daviess  County  Bank  & 
T.  Co.  v.  Wright,  129  Ky.  21,  17  L.  R. 
A.  (N.S.)  1122,  110  S.  W.  361,  33  Ky. 
L.  Rep.  457;  Foxworthy  v.  Adams,  136 
Ky.  403,  27  L.  R.  A.  (N.S.)  308,  Ann. 
Cas.  1912A,  327,  124  S.  W.  381. 

Massachusetts.  Massachusetts,  etc., 
Ins.  Co.  v.  Green,  185  Mass.  306,  70  N. 


E.  202;  Widger  v.  Baxter,  190  Mass. 
130,  3  L.  R.  A.  (N.S.)  436,  76  N.  E.  509. 

Missouri.  Redman  v.  Hampton,  26 
Mo.  App.  504. 

Oklahoma.  Clements  v.  Jackson 
County  Oil  &  Gas  Co.  (Okla.),  L.  R. 
A.  1917C,  437,  161  Pac.  216. 

Pennsylvania.  McHugh  v.  Schuyl- 
kill, 67  Pa.  St.  391,  5  Am.  Rep.  445; 
Cleaver  v.  Lenhart,  182  Pa.  St.  285, 
37  Atl.  811. 

South  Dakota.  Bunker  v.  Taylor, 
10  S.  D.  526,  74  N.  W.  450. 

Tennessee.  Whits  on  v.  Fowlkes,  38 
Tenn.  (1  Head.)  5&,  73  Am.  Dec.  184. 

Utah.  Utah  Savings  &  Trust  Co.  v. 
Bamberger,  29  Utah  370,  81  Pac.  887. 

Virginia.  Pennybacker  v.  Maupin, 
96  Va.  461,  31  S.  E.  607;  Davis  v.  An- 
derson, 99  Va.  620,  39  S.  E.  588. 

Washington.  Hem  rich  Bros.  Brew- 
ing Co.  v.  Kitsap  County,  45  Wash. 
454,  9  L.  R.  A.  (N.S.)  910,  88  Pac.  838; 
Wright  v.  Tacoma,  87  Wash.  334,  151 
Pac.  837. 

West  Virginia.  Gooch  v.  Gooch,  70 
W.  Va.  38,  73  S.  E.  56  [sub  nomine, 
Gooch  v.  Allen,  37  L.  R.  A.  (N.S.)  930]. 
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voidable,  or  subject  to  some  subsequent  defense.2  It  does  not  in- 
clude cases  in  which  the  consideration  is  a  legal  liability  which 
arose  before  the  promise  was  made,  and  upon  which  the  promise  is 
based.  Such  forms  of  consideration  are  sufficient.3  As  used  in  this 
sense,  a  past  consideration  is  no  consideration,  at  modern  law,  in 
most  jurisdictions.4 

Even  if  the  original  transaction  created  a  legal  liability,  still  if 
this  liability  has  been  discharged,  such  prior  liability  is  no  consid- 
eration. Thus  after  an  insurance  policy  has  been  forfeited  by  non- 
payment of  premiums,  an  agent's  promise  to  accept  premiums  is 
without  consideration.*  So  where  the  principal  has  paid  a  note  in 
full,  no  consideration  exists  thereon  to  support  a  subsequent  note 
given  by  a  guarantor  to  the  holder.6  A  subscriber  to  a  college, 
whose  liability  has  never  attached  by  reason  of  breach  of  condition 
as  to  location,  is  not  bound  by  a  promise  to  pay  his  original  sub- 
scription made  after  it  had  been  located.7 

§626.  Illustrations  of  past  consideration.  After  a  lease  has 
been  executed,1  or  a  debt  has  been  created,2  a  promise  by  a  third 
person  to  guarantee  such  lease  or  debt  is  not  supported  by  the 
original  consideration;  nor  is  a  promise  to  assume  such  debt  sup- 


2  See  §629. 

3  See  §  629. 

4  England.  Hopkins  v.  Logan,  5  M. 
&  W.  241. 

Georgia.  Monroe  v.  Martin.,  137  Ga. 
262,  73  S.  E.  341. 

Iowa.  Meginhes  v.  McChesney,  179 
la,  563,  1*60  N.  W.  50  [sub  nomine,  Me- 
ginnes  v.  Copelfcnd,  L.  R.  A.  1917E, 
1060]. 

Kentucky.  Daviess  County  Bank  & 
T.  Co.  v.  Wright,  129  Ky.  21,  17  L.  R. 
A.  (N.S.)  1122,  110  S.  W.  361,  33  Ky. 
L.  Rep.  457;  Foxworthy  v.  Adams, 
136  Ky.  403,  27  L.  R.  A.  (N.S.)  308, 
Ann.  Cas.  1912A,  327,  124  S.  W.  381; 
Young  v.  Exchange  Bank,  152  Ky.  293, 
153  S.  W.  444. 

Massachusetts.  Widger  v.  Baxter, 
190  Mass.  130,  3  L.  R.  A.  (N.S.)  436, 
76  N.  E.  509. 

Nebraska.  Hauber  v.  Leibold,  76 
Neb.  706,  107  N.  W.  1042. 

Tennessee.     Citizens'    Trust   Co.   v. 


McDougaid,  132  Tenn.  323,  L.  R.  A. 
1917C,  840,  178  S.  W.  432. 

Washington.  Hemrich  Bros.  Brew- 
ing Co.  v.  Kitsap  County,  45  Wash. 
454,  9  L.  R.  A.  (N.S.)  910,  88  Pac.  838. 

BLantz  v.  Ins.  Co.,  139  Pa.  St.  546, 
23  Am.  St.  Rep.  202,  10  L.  R.  A.  577, 
21  Atl/80. 

6  Rudolph  v.  Hewitt*  11  S.  D.  646, 
80  N.  W.  133. 

TSchuler'v.  Myton,  48  Kan.  282,  29 
Pac.  163. 

1  Griffin  v.  Hoag,  105  la.  499,  75  N. 
W.  372;  Macfarland  v.  Heim,  127  Mo. 
327,  48  Am.  St.  Rep.  629,  29  S.  W.  1030. 

2  Alabama.  Richardson  v.  Fields,  124 
Ala.  535,  26  So.  981. 

Arkansas.  Summers  v.  Heard,  66 
Ark.  550,  50  S.  W.  78,  51  S.  W.  1057. 

California.  Comstock  v.  Breed,  12 
Cal.  286;  Leverone  v.  Hildreth,  80  CaL 
139,  22  Pac.  72. 

Illinois.  Martin  v.  Stubbings,  20  EL 
App.  381. 
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ported  by  such  debt  as  a  consideration.8  Even  if  it  is  provided  by 
statute  that  a  pre-existing  debt  is  a  valuable  consideration,  a  bank 
can  not  recover  upon  a  note  which  waja  given  as  collateral  security 
for  a  note  held  by  such  bank  and  signed  by  a  corporation  in  which 
the  bank's  cashier  was  interested.4  A  promise  to  indemnify  a 
surety  made  after  he  became  bound  is  void.8  If  it  is  provided  by 
statute  that  money  which  is  deposited  with  an  application  for  a 
liquor  license  shall  be  returned  to  the  applicant  if  the  license  is 
refused,  a  promise  by  the  treasurer  to  return  such  money  to  the 
party  who  advanced  it  to  the  applicant  is  without  consideration.* 
Examples  of  past  acts  which  are  not  considerations  for  a  subse- 
quent express  promise  are :  a  written  contract  for  the  shipment  of 
property,  which  has  been  already  forwarded  under  a  different  oral 
contract;7  a  promise  to  pay  into  a  bank  a  commission  which  has 


Indiana.  Sehnell  v.  Nell,  17  Ind.  29, 
79  Am.  Dec.  453;  Davidson  v.  King,  51 
Ind.  224;  Wipperman  v.  Hardy,  17  Ind. 
App.  142,  46  N.  E.  537. 

Maine.  Stevens  v.  Mayberry,  82  Me. 
65,  19  Atl.  92. 

Massachusetts.  Tenney  v.  Prince,  21 
Mass.  (4  Pick.)  385,  16  Am.  Dec.  347; 
Ellis  v.  Clark,  110  Mass.  389,  14  Am. 
Rep.  609;  Pratt  v.  Hedden,  121  Mass. 
116;  Rogers  v.  Stone  Co.,  130  Mass. 
581,  39  Am.  Rep.  478. 

Michigan.  Kulenkamp  r.  Groff,  71 
Mich.  675,  15  Am.  St.  Rep.  283,  1  L.  R. 
A.  594,  40  N.  W.  57 ;  Fellows  v.  Thrall, 
S5  Mich.  161,  48  N.  W.  506;  Harrah  v. 
Doherty,  111  Mich.  175,  69  N.  W.  242. 

Minnesota.  Turle  v.  Sargent,  63 
Minn.  211,  56  Am.  St.  Rep.  475,  65  N. 
W.  349. 

Missouri.  Moore  v.  Ry.,  31  Mo.  App. 
145;  Adams  v.  Huggins,  78  Mo.  App. 
219. 

New  Jersey.  Pike  v.  Van  Riper,  57 
N.  J.  L.  290,  30  Atl.  529;  Schaus  v. 
Henry  (N.  J.),  99  Atl.  188. 

Oklahoma.  Clements  v.  Jackson 
County  Oil  &  Gas  Co.  (Okla.),  L.  R.  A. 
1917C,  437,   161   Pac.  216. 

Pennsylvania.  Martin's  Estate,  131 
Pa.  St.  638,  18  Atl.  987;  Hess's  Es- 
tate, 150  Pa.  St.  346,  24  Atl.  676. 


•South  Carolina.  Gourdin  v.  Tren- 
holm,  25  S.  Car.  362. 

Texas.  Baker  v.  Wahrmund,  5  Tex. 
Civ.  App.  268,  23  S.  W.  1023. 

Vermont.  Goddard's  Estate,  66  Vt. 
415,  29  Atl.  634. 

Wisconsin.  Bank  v.  Ross,  91  Wis. 
320,  64  N.  W.  993. 

a  Richardson  v.  Fields,  124  Ala.  535, 
26  So.  981;  Barstow  v.  Ry.  Co.,  57  Ark. 
334,  21  S.  W.  652;  Summers  v.  Heard, 
66  Ark,  550,  50  S.  W.  78,  51  S.  W. 
1057.  (See  especially  report  of  this 
case  in  21  S.  W.  632.)  Goddard's  Es- 
tate, 66  Vt.  415,  29  Atl.  634. 

4  Citizens'  Trust  Co.  v.  McDougaM, 
132  Tenn.  323,  L.  R.  A.  1917C,  840,  178 
S.  W.  432. 

■  Holloway's  Assignee  v.  Rudy  (Ky.), 
60  S.  W.  650  [sub  nomine,  Trimble  v. 
Rudy  (Ky.),  53  L.  R.  A.  353];  Daviess 
County  Bank  &  T.  Co.  v.  Wright 
(Ky.),  17  L.  R.  A.  (N.S.)  1122,  110 
S.  W.  361,  33  Ky.  L.  Rep.  457. 

•  Hemrich  Bros.  Brewing  Co.  v.  Kit- 
sap County,  45  Wash.  454,  9  L.  R.  A. 
(N.S.)  910,  88  Pac.  838. 

7  Kentucky.  Caldwell  v.  Felton 
(Ky.),  51  S.  W.  575;  Louisville,  etc, 
Ry.  v.  Cooper  (Ky.),  56  S.  W.  144. 

Massachusetts.  Gott  v.  Dins  more, 
111  Mass.  45;  Hendrick  v.  Ry.,  170 
Mass.  44,  48  N.  E.  835. 
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been  earned  by  one  broker,  so  that  a  rival  claimant  of  such  com- 
mission could  bring  an  action  therefor ;  •  a  promise  by  an  agent  to 
pay  accounts  already  made  by  him  for  his  principal  under  his  con- 
tract,9 or  to  become  liable  personally  on  his  principal's  pre-existing 
contract,  made  by  him  as  agent,10  or  to  pay  a  part  of  the  costs  of 
an  action  which  the  agent's  principal  has  brought  to  enforce  a 
contract  made  through  such  agent  with  a  third  person,11  or  to  re- 
turn money  rightfully  expended  by  him  on  behalf  of  his  principal,12 
or  to  pay  to  the  principal  the  amount  of  money  embezzled  by  a 
sub-agent,  for  which  the  agent  was  not  liable ; 1s  a  promise  by  the 
pledgee  for  value  of  a  note  to  deliver  it  to  the  assignee ; 14  a  prom- 
ise by  one  to  whom  money  raised  by  mortgage  is  paid  on  a  debt  to 
"take  care  of"  a  prior  encumbrance;18  a  promise  after  mortgages 
were  given  that  the  first  mortgagees  would  give  the  second  mort- 
gagees a  share  in  the  property  mortgaged  after  sale  and  reorganiza- 
tion ; 1l  a  promise  by  a  mortgagee  to  allow  a  subsequent  creditor  of 
the  mortgagor  to  share  in  the  security  of  the  mortgage,  which 
promise  was  made  after  such  creditor  had  made  the  loan; 17  a  prom- 
ise by  a  mortgagee  that  one  who  had  advanced  money  to  the  mort- 
gagor for  the  improvement  of  the  mortgaged  property  should  be 
repaid ; 18  a  promise  after  a  bond  payable  to  A  on  order  was  given 
not  to  transfer  it  unless  to  B;19  a  promise  by  a  cashier  of  a  bank 


New  Jersey.  Dale  v.  See,  51  N.  J.  L. 
378,  14  Am.  St.  Rep.  688,  5  L.  R.  A. 
583,  18  Atl.  306. 

New  York.  Bostwick  v.  Ry.,  45  N. 
Y.  712;  Guillaume  v.  General  Trans- 
portation Co.,  100  N.  Y.  491,  3  N.  E. 
489. 

Texas.  Missouri,  etc.,  Ry.  Co.  v. 
Carter,  9  Tex.  Civ.  App.  677,  29  S.  W. 
565. 

•  Murray  v.  Miller,  112  Ark.  227,  166 
S.  W.  536. 

•  Anderson  v.  Timberlake,  114  Ala. 
377,  62  Am.  St.  Rep.  105,  22  So.  431; 
Pinkerton  v.  Hudson,  87  Ark,  506,  113 
S.  W.  35. 

10  Anderson  v.  Timberlake,  114  Ala. 
377,  62  Am.  St.  Rep.  105,  22  So.  431. 

11  Pinkerton  v.  Hudson.,  87  Ark.  506, 
113  S.  W.  35. 

12  Tempi  in  v.  Hobson,  10  Colo.  App. 
525,  51  Pac.  1019. 


1*McKone  v.  Metropolitan  Life  Ins. 
Co.,  131  Wis.  243,  110  N.  W.  472. 

HMcCorraack  v.  Bank  (Ariz.),  52 
Pac.  469. 

« Roberts  v.  Bank,  8  N.  D.  474,  79 
N.  W.  993  [citing,  Ayres  v.  R.  R.,  52 
la.  478,  3  N.  VV.  522;  Royal  v.  Lind- 
say, 15  Kan.  591;  Kellogg  v.  Ohn- 
stead,  25  N.  Y.  189;  Parmelee  v. 
Thompson,  45  N.  Y.  58,  6  Am.  Rep. 
33]. 

H  Robinson  v.  Ry.  Co.,  135  U.  S.  522, 
34  L.  ed.  276. 

"Boney  v.  Williams,  55  N.  J.  Eq. 
691,  38  Atl.  189. 

HMuI'key  v.  Britt,  174  S.  W.  119$ 
[reported  without  opinion,  in  117  Ark. 
656]. 

19  Johnson  v.  Washburn,  98  Ala,  258, 
13  So.  48. 


1077 


Consideration 


§626 


to  hold  a  partnership  fund  until  the  rights  of  the  promisee  as  a 
partner  were  determined  j M  a  promise  by  the  owner  of  a  building 
to  a  materialman  who  has  furnished  materials  to  the  contractor, 
to  notify  the  materialman  before  he  pays  the  contractor ; 21  a  prom- 
ise by  C,  the  assignee  of  A,  made  after  the  assignment  to  him,  to 
pay  B,  a  creditor  of  A's,  out  of  the  claim  when  collected;22  a 
promise  by  the  owner  of  a  building  to  pay  for  brick  properly  re- 
jected by  the  architect  under  the  building  contract ; 23  a  warranty 
made '  after  the  sale  is  completed,24  or  a  promise  to  indemnify 
against  loss  therefrom ; a  a  promise  made  after  the  sale  was  com- 
pleted, whereby  the  vendee  agrees  to  pay  more  than  the  contract 
price ; 26  a  promise  by  cne  party  after  a  contract  has  been  made  to 
advance  money  to  the  adversary  party ; 27  a  promise  made  after  the 
sale  of  business  and  good-will  not  to  engage  in  the  same  business,21 
even  if  such  promise  is  in  writing  and  is  attached  to  the  original 
contract ; w  a  promise  after  a  sale  has  been  effected  and  insurance 
has  been  transferred,  to  secure  the  consent  of  the  insurer  to  the 
transfer  of  such  insurance ; M  a  promise  by  A  to  pay  to  B  a  com- 
mission for  effecting  the  sale  of  property  belonging  to  C,  against 
whom  A  held  claims  for  collection  which  were  paid  in  part  out  of 
the  proceeds  of  such  sale,  which  promise  was  made  after  such 
sale ; 81  a  promise  to  A  to  cancel  a  note  executed  by  A  in  consid- 
eration of  B's  paying  certain  bonds  on  which  A  and  B  were  liable 
as  sureties,  where  B  had  already  paid  such  bonds  as  receiver  of  the 
corporation  which  wTas  primarily  liable  thereon,  out  of  the  assets 


V 


20  Wheat  v.  Bank,  119  Cal.  4,  50  Pac. 
842,  51  Pac.  47.  Compare  Pollock  v. 
Loan  Association,  51  S.  Car.  420,  04 
Am.  St.  Rep.  683,  29  S.  E.  77.  To  the 
same  effect  is  Carroll  Exchange  Bank 
v.  Bank,  58  Mo.  App.  17. 

21  M.  T.  Jones  Lumber  Co.  v.  Ville- 
gas,  8  Tex.  Civ.  App.  669,  28  S.  W.  568. 

22  Johnson  v.  Daniels,  62  Vt.  417,  19 
Atl.  977  (though  the  fund  assigned 
was  earned  by  A  with  B's  help). 

23 Briii  v.  McGregor  (Tex.  Civ.  App.), 
45  S.  W.  923. 

21  Summers  v.  Vaughan,  35  Ind.  323, 
9  Am.  Rep.  741;  Fletcher  v.  Nelson,  6 
N.  D.  94,  69  N.  W.  53. 

HWhitson  v.  Fowlkes,  38  Tenn.  (1 
Head.)  533,  73  Am.  Dec.  184. 


20  Howard  v.  McNeil  (Ky.),  78  S.  W. 
142;  Bull  v.  Payne,  47  Or.  580,  84 
Pac.  697. 

27  Litttepage  v.  Neale  Publishing  Co.j 
34  D.  C.  App.  257;  Parrott  v.  Mexican 
Central  Ry.  Co.,  207  Mass.  184,  93  N. 
E.  590. 

28Kimbro  v.  Wells,  112  Ark.  126, 
165  S.  W.  645;  Hauber  v.  Leibold,  76 
Neb.  706,  107  N.  W.  1042;  Cleaver  v. 
Lenhart,  182  Pa.  St.  285,  37  Atl.  811; 
Zanturjian  v.  Boornazian,  25  R.  I.  151, 
55  Atl.  199. 

29Kimbro  v.  Wells,  112  Ark.  126, 
165  S.  W.  646. 

30  Brawn  v.  Lyford,  103  Me.  362,  69 
Atl    544. 

31  Elmore  v.  Snow,  102  Ark.  592,  146 
S.  W.  470. 
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of  such  corporation  and  under  order  of  court*  even  if  B  had  orig- 
inally contributed  the  funds  with  which  the  property  of  such  cor- 
poration "was  bought ; n  a  promise  by  the  owner  of  a  bicycle  to  pay 
a  mortgage  given  without  his  authority  by  one  having  no  interest 
therein;33  a  promise  after  performance  of  a  contract  to  do  extra 
work  without  compensation;34  a  promise  to  indemnify  a  party  to 
pending  litigation ; *  a  promise  to  allow  back  interest  on  accounts 
that  did  not  bear  interest  before  a  promise  to  pay  it ; M  or  a  prom- 
ise after  a  settlement  of  an  estate  made  by  residuary  legatees  to 
pay  certain  undisposed  of  insurance  policies  to  the  widow.37  A  note 
given  by  a  woman  as  security  for  an  existing  debt  of  her  husband 
is  not  founded  on  a  valuable  consideration.38  If  the  principal  has 
elected  to  ratify  an  unauthorized  contract  of  his  agent  and  has 
accepted  the  benefits  thereof,  the  subsequent  promise  of  the  agent 
to  reimburse  the  principal  for  his  expenditure  under  such  contract 
is  without  consideration.33  If  A,  who  is  B's  mother,  has  paid  B's 
expenses  of  college,  and  such  payment  was  not  made  under  any 
agreement  that  B  should  reimburse  A,  B's  subsequent  promise  to 
repay  such  expenses  to  A  is  not  supported  by  a  consideration.40  An 
advancement  by  a  parent  to  his  child  is  no  consideration  for  a 
subsequent  note  given  by  the  child.41  If  a  note  which  is  signed  by 
A,  is  delivered  to  B  in  reliance  upon  B's  covenant  not  to  sue  A 
upon  such  note,  A's  subsequent  promise  to  pay  such  note  is  with- 
out consideration.42  Payment  of  an  obligation  is  no  consideration 
for  a  subsequent  note  given  by  the  payee  to  the  maker.43  So  a 
promise  by  an  owner  of  land  to  pay  for  buildings  erected  or  other 
improvements  made  on  such  land  under  circumstances  creating  no 
legal  liability  is  void,44  as  where  a  mortgagee  promised,  after  enter- 


32  Utah  Savings  &  Trust  Co.  v.  Bam- 
berger, 29  Utah  370,  81  Pac.  887. 

33  Morningstar  v.  Stratton,  121  Ala. 
437,  25  So.  573. 

34Widiman  v.  Brown,  83  Mich.  241, 
47  N.  W.  231. 

31  Mitchell  v.  Bell,  Conf.  Rep.  (N. 
Car.)   17,  2  Am.  Dec.  627. 

31  Smith  v.  Knight,  86  la.  257,  55  N. 
W.  180. 

37  Shetey  v.  Brooke,  114  Mich.  11, 
72  N.  W.  37  (unless  the  settlement 
was  made  by  fraud  or  mistake). 

33Widger  v.  Baxter,  190  Mass.  130, 
3  L.  R.  A.  (N.S.)  436,  76  N.  E.  509. 

39Carstens  Packing  Co.  v.  Trough- 
ton,  90  Wash.  196,  155  Pac.  758. 


40  Gooch  v.  Gooch,  70  W.  Va.  38,  73 
S.  £.  56  [sub  nomine,  Gooch  v.  AUen, 
37  L.  R.  A.  (N.S.)  930]. 

41  Marsh  v.  Chown,  104  la.  566,  73 
N.  W.  1046.  See  Banning  v.  Purintott, 
105  la.  642,  75  N.  W.  639. 

42  Monroe  v.  Martin,  137  Ga.  262,  73 
S.  E.  341. 

43  Graham  v.  Alexander,  123  Mich. 
168,  81  N.  W.  1084. 

44  Carson  v.  Clark,  1  III.  (1  Scam.) 
113,  25  Am.  Dec.  79;  Boston  v.  Dodge, 
1  Blackf.  (Ind.)  19,  12  Am.  Dec.  206; 
Frear  v.  Hardenbergh,  5  Johns.  (N.  T.) 
272,  4  Am.  Dec.  366;  Perkins  Estate, 
65  Vt.  313,  26  Atl.  637. 
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ing  into  possession,  to  pay  for  prior  repairs  made  by  a  lessee  with 
his  consent  or  instructions.4*  A  promise  by  a  landlord  after  the 
lease  is  given,4*  or  contracted  for,47  to  repair  the  premises  leased  is 
void;  and  so  is  a  promise  to  reduce  the  rent,41  or  a  promise  by  a 
tenant  after  a  lease  is  made  to  allow  the  landlord  to  seize  the 
tenant's  goods  for  rent  before  due,49  or  a  promise  by  the  owner 
of  realty  to  pay  to  the  owners  of  an  option  all  expenses  incurred 
by  them  in  boring,  where  the  holders  of  such  option  have  already 
been  reimbursed  therefor  by  a  third  person.10  An  assignment  for 
the  benefit  of  creditors  and  a  composition  deed  are  not  considera- 
tions for  a  subsequent  promise  by  a  creditor,  who  was  not  a  party 
to  these  transactions  and  who  took  no  rights  thereunder,  to  accept 
less  than  the  amount  admittedly  due  in  full  satisfaction  of  his 
debt.11  The  rendition  of  services  by  a  railway  company's  physi- 
cian is  no  consfderation  for  a  subsequent  promise  by  an  injured 
employe  to  release  his  claim  for  damages.12 

An  attempted  ratification  of  a  forged  instrument  is  without  con- 
sideration where  no  new  rights  have  been  acquired  in  reliance 
thereon.18  After  a  franchise  has  been  given  to  a  street  railway 
company  which  does  not  require  the  company  to  pave  part  of  the 
street,  an  oral  contract  by  such  company  to  pay  for  such  paving 


«»  Bedell  v.  Tracy,  65  Vt.  494,  26 
Atl.  1091. 

MRoehrs  v.  Timmons,  28  Ind.  App. 
578,  63  N.  E.  481;  Clyne  v.  Helmes,  61 
N.  J.  L.  358,  39  Atl.  767;  Peticolas  v. 
Thomas,  9  Tex.  Civ.  App.  442,  29  S. 
W.  166. 

*JAverill  v.  Sawyer,  62  Conn.  560, 
27  Atl.  73. 

« Goldsborough  v.  Gable,  140  Hit. 
269,  15  L.  R.  A.  2M,  29  N.  E.  722. 

MBrayfield  v.  Cardiff,  9  Manitoba 
(Can.)  302. 

■0  Williams  v.  Moore,  192  Pa.  St. 
211,  43  Atl.  1022. 

•1  Daniels  v.  Hatch,  21  N.  J.  L.  391, 
47  Am.  Dec.  169. 

12  Kennedy  v.  Spokane  P.  &  S.  Ry. 
Co.,  73  Wash.  389,  46  L.  R.  A.  (N.S.) 
419,  132  Pac.  50.  (This  holding  was 
based  on  the  theory  that  the  services 
were  gratuitous,  and  that  if  the  rail- 
way company  were  negligent,  it  waa 
bound  to  furnish  such  services.) 


53  Arizona.  Barry  v.  Kirkland,  6 
Ariz.  1,  40  L.  R.  A.  471,  52  Pac.  771. 

Indiana.  Henry  v.  Heeb,  114  Ind. 
275,  5  Am.  St.  Rep.  613,  16  N.  E.  606. 

Kentucky.  Owsley  v.  Philips,  78  Ky. 
517,  39  Am.  Rep.  258. 

Ohio.  Workman  v.  Wright,  33  O.  S. 
405,  31  Am.  Rep.  546;  Shinew  v.  First 
Nat'l  Bank,  84  O.  S.  297,  36  L.  R.  A. 
(N.S.)   1006,  95  N.  E.  881. 

Pennsylvania.  McHugh  v.  County 
of  SchuylkiM,  67  Pa.  St.  391,  d  Am. 
Rep.  445;  Second  Nat'l  Bank  v.  Went- 
zel,  151  Pa.  St.  142,  24  Atl.  1087; 
Henry  Christian  Bldg.  &  Loan  Asso- 
ciation v.  Walton,  181  Pa.  St.  201,  59 
Am.  St.  Rep.  636,  37  Atl.  261. 

Contra,  Hefner  v.  Vandolah,  62  111. 
483,  14  Am.  Rep.  106;  Central  Na- 
tional Bank  v.  Copp,  184  Mass.  328, 
68  N.  E.  334;  Corser  v.  Paul,  41  N.  H. 
24,  77  Am.  Dec.  753. 
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ean  not  be  supported  by  the  prior  grant  of  the  franchise  as  a  con- 
^deration.14 

§  627.  Past  services.  Past  services,  when  rendered  under  such 
circumstances  as  to  create  no  legal  liability,  are  not  a  consideration 
for  a  subsequent  promise.1  Illustrations  of  such  services  are  those 
rendered  by  father  to  son ; 2  past  services  rendered  to  a  father  by 
his  daughters  without  any  agreement  for  compensation^'  services 
rendered  by  a  niece  living  in  the  family ; 4  services  rendered  by  B 
while  living  in  A's  family  as  a  daughter,  although  in  fact  no  rela- 
tion;1 support,  furnished  a  minor  daughter  by  her  mother;8  or 
medical  attendance  rendered  to  an  adult,  for  which  his  parent  sub- 
sequently promises  payment.7  The  fact  that  services  were  rendered 
by  B  to  A  in  A's  lifetime  is  not  a  consideration  for  a  promise  by 
A's  wife,  which  is  made  after  A's  death  to  compensate  B  therefor.1 
A  promise  to  pay  an  additional  sum  for  services  already  performed 
and  paid  for  under  a  contract  has  no  consideration.9  A  clairvoyant 
predicted  A's  death  within  twelve  months.  A  contract  to  give  to 
her  a  note  and  mortgage  executed  by  Jier  if  her  prediction  came 
true,  in  consideration  of  "certain  business  and  test  sittings,"  was 
held  to  be  without  consideration,  as  it  did  not  appear  that  any 


•4  Western  Paving  Co.  v.  Ry.,  128 
Ind.  -525,  25  Am.  St.  Rep.  462,  10  L.  R. 
A  770,  26  N.  E.  188,  28  N.  E.  88. 

t  Arizona.  Wulff  v.  Lindsay,  8  Ariz. 
168,  71  Pac.  963. 

Illinois.'  People  v.  Porter  (111.),  123 
N.  E.  59. 

Iowa.  Allen  v.  Bryson,  67  la.  591, 
56  Am.  Rep.  358,  25  N.  W.  820;  Walker 
v.  Irwin,  94  la.  448,  62  N.  W.  785; 
Gooch  v.  Gooch,  178  la.  902,  L.  R.  A. 
1917C,  582,  160  N.  W.  333. 
'  Maryland.  Harper  v.  D.avis,  115  Md. 
349,  35  L.  R.  A.  (N.S.)  1026,  80  Atl. 
1012. 

Massachusetts.  Chamberlin  v.  Whit- 
ford,  102  Mass.  448;  Morse  v.  Mason, 
103  Mass.  560;  Conant  v.  Evans,  202 
Mass.  34,  88  N.  E.  438. 

New  York.  Frear  v.  Hardenbergh, 
5  Johns.  (N.  Y.)  272,  4  Am.  Dec.  356. 

Tennessee.  Shugart  v.  Shugart,  111 
Tenn.  179,  76  S.  W.  821.  So  a  note 
given  by  a  candidate  for  past  political 


services  not  rendered  at  his  request  is 
void.  Dearborn  v.  Bowman,  44  Mass. 
(3  Met.)  155. 

2Stoneburner  v.  Motley,  95  Va.  784, 
30  S.  E.  364  [citing,  Wennall  v.  Ad- 
ney,  3  Bos.  &  Pul.  247;  Cook  v.  Brad- 
ley, 7  Conn.  57,  18  Am.  Dec.  79;  MiHs 
v.  Wyman,  20  Mass.  (3  Pick.)  207; 
Hack  v.  Stewart,  8  Pa.  St.  213]. 

8  Fair  Haven  Marble,  etc.,  Co.  v.  Ow- 
ens, 69-  Vt.  246,  37  Atl.  749. 

4  Robinson  v.  McAfee,  59  Mich.  375, 
26  N.  W.  643. 

•  Harper  v.  Davis,  115  Md.  349,  35 
L.  R.  A.  (N.S.)  1026,  80  Atl.  1012. 

•  Perkins  v.  Westcoat,  3  Colo.  App. 
338,  33  Pac.  139. 

7  Mills  v.  Wyman,  20  Mass.  (3  Pick.) 
207 ;  Rankin  v.  Beale,  68  Ma  App.  325. 

•  Royer  v.  Kelly,  174  Cal.  70,  161 
Pac.  1148. 

•  Parsons  v.  Tetter,  188  N.  Y.  318, 
80  N.  E.  930. 
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liability  was  created  by  the  sittings  themselves.10  A,  who  was 
indebted  to  B,  accepted  certain  employment  from  X.  Subsequently 
B  promised  to  A  an  extension  of  time  in  consideration  of  A's  ac- 
cepting such  employment.  It  was  held  that  A's  acceptance  of  such 
employment  was  not  a  consideration  for  B's  promise  to  extend  the 
time  of  such  obligation.11 


<*» 


§628.  Past  consideration  held  sufficient.  It  is  still  said  in 
some  jurisdictions  that  a  past  consideration  which,  though  without 
request,  moved  directly  from  the  plaintiff  to  defendant  and  inured 
directly  to  defendant's  benefit,  was  binding  and  created  a  legal 
liability  where  none  existed  before.  This  statement  must,  however, 
be  regarded  as  obiter,  since  the  promise  was  supported  by  a  future 
consideration  as  well  as  a  past  consideration.1  A  promise  to  pay 
for  past  and  future  drainage  of  a  mine  has  consideration  in  such 
future  drainage.2  Some  authorities  even  hold  that  past  services  not 
rendered  at  the  promisor's  request  are  a  consideration  for  a  subse- 
quent promise,1  or  deed.4  Care  and  attention  to  a  sick  guest,  not 
imposing  legal  liability  at  the  time,  may  amount  to  such  considera- 
tion as  will  support  a  subsequent  express  promise  to  pay  therefor.1 
B  dug  a  well  on  A's  realty  at  the  request  of  B's  tenant,  X,  who  had 
no  authority  to  bind  A  by  such  contract.  The  improvement  inured 
to  A's  benefit  and  A  subsequently  promised  to  pay  B  a  certain  sum 
of  money  therefor.  Such  improvement  was  held  to  be  a  sufficient 
consideration  for  such  promise.8  If  A  has  the  right  to  oil  in  certain 
land  while  B  has  the  right  to  the  gas  therein,  and  A  drills  a  well 
which  produces  gas,  there  is  sufficient  consideration  for  B's  promise 
to  repay  to  A  the  cost  of  such  well.7 

The  theory  that  a  subsequent  promise  is  the  equivalent  of  a 
previous  request  •  has  been  repudiated,  however,  in  the  jurisdiction 


10  Moore  v. 'Elmer,  180  Mass.  15,  61 
N.  E.  259.  (This  was  either  a  promise 
to  make  a  gift,  or  else  a  wager.) 

IIHoeven  v.  Morley,  36  S.  D.  421, 
155  N.  W.  191. 

1  Boothe  v.  Fitzpatrick,  36  Vt.  681. 

2Fisk  Min.  &  Mill  Co.  v.  Reed,  32 
Colo.  506,  77  Pac.  240. 

3  Lycoming  v.  Union,  15  Pa.  St.  166, 
53  Am.  Dec.  575;  Spencer  v.  Potter's 
Estate,  85  Vt.  1,  80  Atl.  821. 

4Doran  v.  McConlogue,  150  Pa.  St. 
98,  24  Atl.  357. 


•  Spencer  v.  Potter's  Estate,  85  Vt. 
1,  80  Atl,  821. 

•  Edson  v.  Poppe,  24  S.  D.  466,  26  L. 
R.  A.  (N.S.)  534,  124  N.  W.  441.  See 
obiter  in  Glenn  v.  Savage,  14  Or.  567, 
13  Pac.  442,  where  no  subsequent 
promise  was  shown. 

7  Pittsburg  Vitrified  Pav.  &  Bldg. 
Brick  Co.  v.  Cereleus  Oil  Co.,  79  Kan. 
603,  100  Pac.  631. 

SGleason  v.  Dyke,  39  Mass.  (22 
Pick.)  390. 
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which  is  probably  chiefly  responsible  for  its  adoption  by  any  of 
our  courts.1 

If  the  promisee  foregoes  a  legal  right,  sufficient  consideration 
exists,  even  if  the  contract  relates  in  part  to  past  transactions. 
Thus  a  waiver  by  lessee  of  his  right  to  remove  improvements  made 
by  him,10  or  waiver  by  a  contractor  of  his  right  to  remove  windows 
inserted  by  him  in  the  wrong  house  by  mistake,11  are  valuable  con- 
siderations. 

§  629.  Past  transaction  resulting  in  liability.  If  a  past  trans- 
action has  created  legal  liability,  whether  contractual,  quasi-con- 
tractual or  tortious,  and  whether  recognized  by  law  or  by  equity, 
a  subsequent  promise  by  the  party  who  is  subject  to  such  liability 
may  be  supported  by  such  liability  as  a  sufficient  consideration.1 


•  Dearborn  v.  Bowman,  44  Mass.  (3 
Met.)  155;  Massachusetts  Mutual  Life 
Ins.  Co.  v.  Green,  185  Mass.  306,  70  N. 
E.  202. 

10  House  v.  Jackson,  24  Or.  89,  32 
Pac.  1027. 

11  Drake  v.  Bell,  61  N.  Y.  S.  657,  46 
App.  Div.  275  [affirming,  26  N.  Y. 
Misc.  237,  55  N.  Y.  Supp.  945].  A  con- 
sideration for  a  promise  to  pay  for 
painting,  plastering  and  glazing  done 
in  the  wrong  house. 

1  England.  WilHams  v.  (VKeefe 
[1910],  A.  C.  186. 

United  States.  McKee  v.  Lamon, 
159  U.  S.  317,  40  L.  ed.  165. 

California.  Jaffe  v.  Lilienthal,  86 
Cal.  91,  24  Pac.  835. 

Connecticut.  Root  v.  New  Haven 
Trust  Co.,  82  Conn.  600,  74  Atl.  950. 

Florida.  Ocklawaha  River  Farms 
Co.  v.  Young,  —  Fla.  — ,  L.  R.  A. 
1917F,  337,  74  So.  644. 

Georgia.  Gray  v.  Phillips,  88  Ga. 
199,  14  S.  E.  205;  Sutton  v.  Ford,  144 
Ga.  587,  L.  R.  A.  1918D,  561,  87  S.  E. 
799;  Yates  v.  Bank,  —  Ga.  — ,  96  S. 
E.  427. 

Indiana.  Comstock  v.  Coon,  135  Ind. 
640,  35  N.  E.  909. 

Iowa.  Kerr  v.  Yager,  158  la.  69,  138 
N.  W.  905;  Illinois  Central  R.  Co.  ▼. 


Waterloo,  C.  F.  &  N.  Ry.  Co.,  —  la.  — , 
164  N.  W.  208.  [Opinion  modified  on 
petition  for  rehearing,  Illinois  Central 
R.  Co.  v.  Waterloo,  C.  F.  &  N.  Ry.  Co., 
—  la.  — ,  165  N.  W.  993.] 

Kentucky.  Steinriede  v.  Tegge 
(Ky.),  14  S.  W.  357;  Fidelity  &  De- 
posit Co.  v.  O'Bryan,  180  Ky.  277.  L. 
R.  A.  1918E,  574,  202  S.  W.  645. 

Maryland.  Callahan  v.  Linthicum, 
43  Md.  97,  20  Am.  Rep.  106. 

Missouri  Hill  v.  Mining  *Co„  124 
Mo.  163,  25  S.  W.  926,  32  S.  W.  111. 

New  Mexico.  Armijo  v.  Henry,  14 
N.  M.  181,  25  L.  R.  A.  (N.S.)  275,  89 
Pac.  305. 

South  Carolina.  Hailo  v.  Morgan,  25 
S.  Car.  601;  Brown  v.  Brown,  44  S. 
Car.  378,  22  S.  E.  412. 

Vermont  Cobb  v.  Cowdery,  40  Aft. 
25,  94  Am.  Dec.  370;  Franklin,  etc., 
School  v.  Bailey,  62  Vt.  467,  10  L.  R. 
A.  405,  20  Atl.  820;  Durfey  v.  South 
Burlington,  65  Vt.  412,  26  Atl.  587; 
Baldwin  v.  Worcester,  66  Vt.  54,  28 
Atl.  633. 

Wisconsin,  Paine  y.  Benton,  32  Wis. 
491.  See  Antecedent  Indebtedness  as 
Constituting  Value  in  New  York,  by 
David  H.  Miller,  13  Columbia 
Review  612. 
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A  liability  in  equity,2  such  as  that  of  a  trustee,8  a  pre-existing 
debt;4  a  liability  growing  out  of  an  ante-nuptial  contract;1  a 
liability  as  surety,8  or  indorser;7  a  principal's  liability  to  indem- 
nify a  surety  or  guarantor;8  a  duty  to  return  collateral  when  the 
debt  is  paid ; 9  a  duty  to  a  director  who  has  paid  for  stock  issued 
to  him  with  property  at  an  excessive  valuation ; 10  the  duty  of  a 
husband  to  support  his  wife ; 1!  the  liability  of  a  husband  upon  an 
order  to  pay  a  certain  amount  of  money  at  certain  intervals  for  the 
support  of  the  children  and  for  alimony ; 12  the  statutory  obligation 
of  the  father  of  an  illegitimate  child  to  provide  for  its  support ; 1* 
the  liability  of  a  town  to  support  its  paupers ; u  or  of  the  state  to 
care  for  school  lands  and  apply  the  income  to  school  purposes ; tt 
and  a  liability  caused  by  a  city's  issuing  valid  warrants  and  then 


2  Proctor  v.  Cole,  104  Ind.  373,  3  N. 
E.  106,  4  N.  E.  303;  Callahan  v.  Lin- 
thicum,  43  Md.  97,  20  Am.  Rep.  106. 

3McKee  v.  Lamon,  159  U.  S,  317, 
40  L.  ed.  165. 

4  California.  Hart  v.  Church,  126 
CaL  471,  77  Am.  St.  Rep.  195,  58  Pac. 
910. 

Indiana.  Comstock  v.  Coon,  139  Ind. 
640,  35  N.  E.  909. 

Idaho.  First  National  Bank  v.  Grig- 
non,  7  Ida.  646,  65  Pac.  365. 

Kentucky.  Steinriede  v.  Tegge 
(Ky.),  14  S.  W.  357;  Cumberland  Val- 
ley Bank's  Assignee  v.  Citizens'  Na- 
tional Bank   (Ky.),  78  S.  W.  889. 

Louisiana.  Bank  v.  Planting  &  Re- 
fining Co.,  107  La.  650,  31  So.  1031. 

Missouri.  North  Atchison  Bank  v. 
Gay,  114  Mo.  203,  21  S.  W.  479. 

New  York.  National  Bank  v.  Place, 
86  N.  Y.  444. 

South  Carolina.  Haile  v.  Morgan, 
25  S.  Car.  601.  As  where  at  the  re- 
quest of  a  prospective  son-in-law  the 
father  of  the  bride  expended  money 
for  a  wedding,  a  trousseau  and  house- 
hold goods  for  the  married  couple. 
Jaffe  v.  Lilienthal,  86  Cak  91,  24  Pac. 
835. 

•  Ransdel  v.  Moore,  193  Ind.  303,  56 
L.  R.  A.  753,  56  N.  £.  767. 


BPauly  v.  Murray,  110  Cal.  13,  42 
Pac.  313. 

7  Bromley  v.  Hawley,  60  Vt.  46,  12 
Atl.  220. 

8  Smith  v.  Rankin,  45  Ka-n.  176,  25 
Pac  586;  Carroll  v.  Sullivan,  103  Mass. 
31. 

9  Gray  v.  Phillips,  88  Ga.  199,  14  a 
E.  205. 

10  Hill  v.  Mining  Co.,  124  Mo.  163, 
25  S.  W.  926,  32  S.  W.  111. 

It  Brown  v.  Brown,  44  &  Car.  378, 
22  S.  E.  412. 

"Ward  v.  Goodrich,  34  Colo.  369, 
82  Pac.  701. 

13  Hargrove*  v.  Freeman,  12  Ga.  342; 
Allen  v.  Davison,  19  Ind.  416. 

This  is  called  a  moral  obligation  in 
Trayer  v.  Setzer,  72  Neb.  845,  101  N. 
W.  989. 

14  Even  where  the  promise  to  pay 
for  their  support  is  made  to  the  fa- 
ther, Baldwin  v.  Worcester,  66  Vt.  54, 
28  Atl.  633;  or  the  mother,  Durfey  v. 
South  Burlington,  65  Vt.  412,  26  Atk 
587,  the  pauper  being  emancipated,  and 
it  does  not  appear  that  the  parent  is 
"of  sufficient  ability,"  and  the  statute 
requires  the  parent  to  support  adult 
or  emancipated  children  only  if  "of 
sufficient  ability." 

«Franklin>  etc.,  School  v.  Bailey,  62 
Vt.  467,  10  L.  R.  A.  405,  20  Atl.  820. 
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exhausting  the  fund  by  a  misappropriation,16  are  all  sufficient  con- 
siderations to  support  an  express  promise  based  on  such  liability, 
made  by  the  party  liable  therefor.  A  promise  by  a  corporation  to 
reimburse  A,  who  had  been  the  sole  stockholder  and  who  had  man- 
aged the  business  as  if  it  had  been  his  unincorporated  personal 
business,  for  goods  which  A  had  bought  for  the  corporation  and  for 
which  he  had  paid  personally,  is  supported  by  sufficient  considera- 
tion.17 The  duty  of  a  street  railway  and  a  railway  to  provide  for 
the  care  of  the  public  is  consideration  for  a  contract  between  them 
to  divide  the  expense  of  a  watchman  if  required  by  the  city.18  The 
liability  of  an  interurban  railway  which  is  about  to  cross  the  track 
of  a  steam  railway  to  pay  the  expense  necessary  to  prevent  such 
crossing  from  interfering  unduly  with  the  operation  of  the  steam 
raihvay,  is  consideration  for  a  contract  to  divide  the  expense  of 
maintaining  a  flagman.19 

If  property  was  transferred,20  or  services  were  rendered  under 
such  circumstances  as  to  create  a  legal  liability  against  the  prom- 
isor,21 or  if  they  create  a  liability  which  is  voidable,22  they  con- 
stitute a  consideration  for  a  subsequent  express  promise  to  pay  for 
them.  If  money  was  loaned  in  reliance  on  debtor's  promise  to 
furnish  additional  security,  such  additional  security  is  supported 
by  a  valuable  consideration  and  is  not  merely  on  past  considera- 
tion.23 


16  Quaker  City  National  Bank  v.  Ta- 
coma,  27  Wash.  259,  67  Pac.  710. 

17  Taylor    v.    DanielsonviMc    Cotton 
•    Co.,  82  Conn.  220,  72  Atl.  1080. 

It  Beaumont  Traction  Co.  v.  Texar- 
kana  &  Ft.  Smith  Ry.  Co.,  103  Tex.  40, 
123  S.  W.  124. 

19  Illinois  Central  R.  Co.  v.  Waterloo, 
C.  F.  &  N.  Ry.  Co.,  —  la.  — ,  164  N. 
W.  208.  [Opinion  modified  on  petition 
for  rehearing,  Illinois  Central  R.  Co.  v. 
Waterloo,  C.  F.  &  N.  Ry.  Co.,  —  la.  — , 
165  N.  W.  993.] 

20  Smith  v.  Rankin,  45  Kan.  176,  25 
Pac  586;  Citizens'  Bank  v.  Millett,  103 
Ky.  1,  44  L.  R.  A.  664,  44  S.  W.  366; 
Pool  v.  Horner,  64  Md.  131,  20  Atl. 
1036;  Chadwick  v.  Knox,  31  N.  H.  226, 

.    64  Am.  Dec  329. 

21  National  Loan  &  Investment  Co. 
v.  Rockland  Co.,  D4  Fed.  335,  36  C.  C. 
A.  370;  Parke  &  Lacy  Co.  v.  San  Fran- 


cisco Bridge  Co.,  145  Cat.  534,  78  Pac. 
1065  [rehearing  denied,  145  Cal.  534, 
79  Pac.  71];  Daily  v.  Minnick,  117  la. 
563,  60  L.  R.  A.  840,  91  N.  W.  913; 
Stuht  v.  Sweesy,  48  Neb.  767,  67  N. 
W.  748. 

22  Jackson  v.  Hough,  38  W.  Va.  236, 
18  S.  E.  575. 

23  Calif orma.  Winders  ▼.  Sperry,  96 
Cal.  194,  31  Pac.  6;  Pauly  v.  Murray, 
110  Cal.  13»,  42  Pac  313;  Stroud  ▼. 
Thomas,  139  Cal.  274,  96  Am.  St.  Rep. 
Ill,  72  Pac.  1008. 

Kentucky.  Deposit  Bank  v.  Peake, 
110  Ky.  579,  62  S.  W.  268;  Fidelity  & 
Deposit  Co.  v.  O'Bryan,  180  Ky.  277, 
L.  R.  A.  1918E,  574,  202  S.  W.  645. 

Maine.  Childs  v.  Wyman,  44  Me. 
433,  69  Am.  Dec  111. 

Massachusetts.  Robertson  v.  Row- 
eft,  158  Mass.  94,  35  Am.  St.  Rep.  466, 
32  N.  E.  898. 
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If  an  oral  agreement  to  guarantee  a  debt  is  made  when  it  is  in- 
curred, a  subsequent  written  guaranty  based  on  such  promise  is 
valid.24  Thus  where  A  had  agreed  to  give  his  personal  draft  on 
B  to  C,  to  take  up  B's  debt  to  C,  and  in  reliance  upon  such  con- 
tract C  advances  money  to  B  and  A  gives  such  draft  which  is  not 
paid  by  B,  A's  liability  on  such  draft  is  supported  by  sufficient 
consideration.28  If  an  oral  contract  is  performed  on  one  side  be- 
fore it  is  reduced  to  writing,  such  performance  is  sufficient  consid- 
eration for  such  subsequent  written  contract.26  If  A  and  B,  who 
were  husband  and  wife,  had  made  an  oral  contract  with  reference 
to  the  distribution  of  their  respective  estates,  B's  execution  of  a 
written  contract  conforming  to  the  oral  agreement  is  supported  by 
such  oral  agreement  as  a  sufficient  consideration.27  A  subsequent 
written  promise  not  to  compete,  which  had  been  agreed  upon  as 
part* of  the  original  contract,  but  by  mistake  had  been  omitted 
from  the  written  instrument,  is  based  upon  sufficient  considera- 
tion.21 If  A  invests  B's  money  in  notes  secured  by  mortgages 
which  are  certified  by  a  notary  public  to  be  genuine,  but  which 
are  forgeries,  A's  promise  to  B  to  reimburse  B  for  such  loss  is  sup- 
ported by  sufficient  consideration.2*  . 

The  receipt  of  assets  of  a  decedent's  estate  liable  to  be  taken 
for  his  debts  is  a  consideration  for  a  promise  to  pay  such  debts.30 


Michigan.  Steers  v.  Holmes,  79 
Mich.  430,  44  N.  W.  922. 

Minnesota.  Bowen  v.  Thwing,  56 
Minn.  177,  57  N.  W.  408. 

Nebraska.  Baker  v.  Bank,  63  Neb. 
801,  93  Am.  St.  Rep.  484,  89  N.  W. 
269. 

New  York.  McNaught  v.  McLough- 
ry,  42  N.  Y.  22,  1  Am.  Rep.  487. 

24  Calif ornia.  Stroud  v.  Thomas,  139 
Cal.  274,  96  Am.  St.  Rep.  Ill,  72  Pac. 
1008. 

Indiana.  Wills  v.  Ross,  77  Ind.  1, 
40  Am.  Rep.  279. 

Kentucky.  Deposit  Bank  v.  Peak, 
110  Ky.  579,  96  Am.  St.  Rep.  466,  62 
S.  W.  268. 

Massachusetts.  Moies  v.  Bird,  11 
Mass.  436,  6  Am.  Dec.  179. 

New  Jersey.  Faust  v.  Rodelheim,  77 
N.  J.  L.  740,  27  L.  R.  A.  (N.S.)  189,  73 
Atl.  491. 

New  York.  Harrington  v.  Brown,  77 
N.  Y.  72. 


» Citizens'  Bank  v.  Millett,  103  Ky. 
1,  44  L.  R.  A.  664,  44  S.  W.  366.  For 
a  similar  case  see  Placer  County  Bank 
v.  Freeman,  126  Call  90,  58  Pac.  388. 

MNoyes  v.  Young,  32  Mont.  226,  79 
Pac.  1063. 

27  Fearnley  v.  Fearnley,  44  Colo.  417, 
98  Pac.  819. 

»  Andrews  v.  Kingsbury,  212  111.  97, 
72  N.  £.  11  [affirming,  Andrews  v. 
Kingsbury,  112  111.  App.  518]. 

29  Hymen  v.  Parkerson,  140  La.  249, 
L.  R.  A.  1917B,  694,  72  So.  953.  (In 
this  case,  however,  A  had  declared  that 
he  should  have  exercised  more  care  in 
making  such  investment.) 

30  Promise  by  administrator,  Carter 
v.  Thomas,  3  Ind.  213;  McGrath  v. 
Barnes,  13  S.  Car.  328,  36  Am.  Rep. 
687;  Boyd  v.  Johnston,  89  Tenn.  284, 
14  S.  W.  804. 

Promise  by  the  widow,  French  v. 
French,  91  la.  140,  50  N.  W.  21,  s.  c, 
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The  pre-existing  liability  must  be  a  real  one,  however.  Thus 
where  A  had  promised  to  make  a  gift  to  B,  but  such  gift  never 
took  effect  for  want  of  delivery,  A's  subsequent  promise  to  B, 
based  on  A's  supposed  liability  arising  out  of  such  gift,  is  void  for 
want  of  consideration.31 

§630.  Previous  request.  Many  of  the  earlier  English  cases 
use  language  which  seems  to  indicate  that  the  courts  believed  that 
any  act  done  in  compliance  with  a  previous  request  of  the  adver- 
sary party  was  sufficient  consideration  for  a  subsequent  promise 
based  thereon.1  No  attempt  is  made  to  show  that  the  past  trans- 
action created  a  legal  liability.2  A  prior  request  to  the  promisee  to 
become  surety  for  a  third  person,3  or  to  marry  a  female  relative 
of  the  promisor's,4  or  reconciling  differences  between  the  promisor 
and  another,1  is  sufficient  to  make  such  transaction  a  consideration 
for  a  subsequent  express  promise  based  thereon.  Frequently,  how- 
ever, the  previous  request,  followed  by  the  subsequent  act,  would 
create  a  legal  liability  at  modern  law,6  such  as  riding  journeys  to 
endeavor  to  secure  a  pardon  for  a  felon.7 

While  the  courts  still  speak  of  the  "previous  request' '  as  the 
element  which  makes  the  past  consideration  sufficient  to  support  a 


84  la.  655,  15  L.  R.  A.  300,  51  N.  W. 
145;  Hummel's  Estate,  55  Minn.  315, 
56  N.  W.  1064. 

Promise  by  an  heir,  Holmden  v. 
Janes,  42  Kan.  762,  23  Pac.  92. 

As  a  promise  by  an  heir  to  pay  a 
debt  of  his  ancestor's  which  is  a  Hen 
on  his  property,  Blakemore  v.  Blake- 
more  (Ky.),  44  S.  W.  96. 

The  statutory  liability  of  a  devisee 
for  the  debts  of  the  testator  up  to  the 
amount  of  assets  received  by  the  de- 
visee is  a  consideration  for  a  promise 
to  pay  such  debts.  Withers'  Adminis- 
trator v.  Withers'  Heirs  (Ky.),  100  S. 
W.  253. 

31  Flanders  v.  Blandy,  45  O.  S.  108, 
12  N.  E.  321. 

IRiggs  v.  BulHngham,  Cro.  Eliz. 
715;  Bosden  v.  Thinne,  YelT.  40;  Sid- 
nam  v.  Worthington,  Cro.  Eliz.  42 
[Sidenham  v.  Worlington,  2  Leon. 
224].     "It    was    agreed,   that   a   mere 


voluntary  courtesy  will  not  have  a 
consideration  to  uphold  an  assumpsit. 
But  if  that  courtesy  were  moved  by  a 
suit  or  request  of  the  party  that  gives 
the  assumpsit,  it  will  bind;  for  the 
promise,  though  it  follows,  yet  it  is 
not  naked,  but  couples  itself  with  the 
suit  before,  and  the  merits  of  the 
party  procured  by  that  suit,  which  is 
the  difference."  Lampleigh  v.  Brath- 
wait,  Hoi.  105b. 

2Riggs  v.  Bullingham,  Cro.  Eliz. 
715;  Bosden  v.  Thinne,  Yelv.  40;  Har- 
dres  v.  Prowd,  Style  465. 

3Sidnam  v.  Worthington,  Cro.  Eliz. 
42  [Sidenham  v.  Worlington,  2  Leon. 
224]. 

4  Barker  v.  Halifax,  Cro.  Eliz.  741; 
Hunt  v.  Bate,  Dyer  272;  Bosden-  v. 
Thinne,  Yel«v.  40. 

SHardres  v.  Prowd,  Style  465. 

C  Lampleigh  v.  Brathwait,  Hob.  105b. 

7  Lampleigh  v.  Brathwait,  Hob.  105b. 
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subsequent  promise,1  the  function  of  the  previous  request  is  to 
show  that  the  benefits  which  were  conferred  as  a  result  of  such 
request  were  not  conferred  as  gratuities ;  and,  accordingly,  the  pre- 
vious request  is  operative  where  such  request  together  with  the 
acts  done  pursuant  thereto,  create  a  legal  liability ;  •  while  if  such 
previous  request  and  such  performance  thereunder  create  no  legal 
liability,  no  consideration  for  a  subsequent  promise  exists.10  If  A 
requests  B  to  examine  mining  property  and  report  any  favorable 
prospects,  and  B  does  so,  A's  promise  to  pay  to  B  a  commission  if 
on  investigation  A  should  purchase  any  of  the  properties  thus  re- 
ported, is  supported  by  sufficient  consideration.11 

§  631.  Promise  to  perform  prior  duty  and  to  perform  in  excess 
thereof.  If  such  promise  is  to  perform  the  legal  duty  and  some- 
thing more,  no  consideration  for  the  additional  promise  exists.  If 
receipt  of  assets  of  a  decedent's  estate  is  the  sole  consideration  for 
a  promise  to  pay  the  debt  of  a  decedent,  such  promise  is  not  en- 
forceable to  the  extent  that  it  exceeds  such  assets,1  even  if  the 


•  Alabama.  Baker  v.  Gregory,  28 
Ala.  544,  65  Am.  Dec.  966. 

Arizona.  Friedman  v.  Suttle,  10 
Ariz.  57,  9  L.  R.  A.  (N.S.)  933,  85  Pac. 
726. 

Maryland.  Pool  v.  Horner,  64  Md. 
131,  20  Atl.  1036. 

New  Hampshire.  Chadwick  v.  Knox, 
31  N.  H.  226,  64  Am.  Dec.  329. 

South  Carolina.  McMorris  v.  Hern- 
don,  2  Bail.  Law  (S.  Car.)  56,  21  Am. 
Dec.  515. 

Wisconsin.  Sitverthorn  v.  Wylie,  96 
Wis.  69,  71  N.  W.  107. 

•  In  re  Casey's  Patents  [1892],  1  Ch. 
104;  Friedman  v.  Suttle,  10  Ariz.  57, 
9  L.  R.  A.  (N.S.)  933,  85  Pac.  726; 
Chadwick  v.  Knox,  31  N.  H.  226,  64 
Am.  Dec.  329;  Silverthorn  v.  Wylie,  96 
Wis.  «9,  71  N.  W.  107.  "Conceding 
that  the  promise  made  by  the  defend- 
ant was  wholly  in  consideration  of  the 
information  previously  given  him  by 
plaintiff,  and  did  not  contemplate 
other  or  further  services  from  the 
plaintiff,  does  the  case  fall  within  the 
rule  contended  for  by  appellee?  He 
had  previously  requested  plaintiff  to 
furnish  information  as  to  such  promis- 


ing prospects  as  he  should  discover.  In 
laying  the  information  before  defend- 
ant, plaintiff  was  not  acting  entirely 
as  a  volunteer.  We  think  it  fairly 
may  be  said  that  plaintiff  furnished 
this  information  to  defendant  at  his 
request  and  that  the  request  is  such  a 
one  that,  if  complied  with,  the  taw 
would  imply  a  promise  to  pay,  espe- 
cially if  the  information  given  is  ac- 
cepted and  acted  upon.  The  rule  is 
that  an  executed  consideration  given 
upon  such  a  request  will  sustain  a 
promise  founded  upon  it."  Friedman 
v.  Suttle,  10  Ariz.  57,  9  L.  R.  A.  (N.S.) 
933,  85  Pac.  726. 

10  Allen  v.  Bryson,  67  la.  591,  56  Am. 
Rep.  358,  25  N.  W.  820;  Moore  v.  El- 
mer, 180  Mass.  15,  61  N.  £.  259. 

11  Friedman  v.  Suttle,  10  Ariz.  57,  9 
L.  R.  A.  (N.S.)  933,  85  Pac.  726. 

1  Bank  v.  Topping,  13  Wend.  (N.  Y.) 
557.  Promise  by  executor,  Paxson  v. 
Nields,  137  Pa.  St.  385,  21  Am.  St.  Rep. 
888,  20  Atk  1016;  McGrath  v.  Barnes, 
13  S.  Car.  328,  36  Am.  Rep.  687;  Boyd 
v.  Johnston,  89  Tenn.  284,  14  S.  W. 
804.  Promise  by  heir,  Holmden  v. 
Janes,  42  Kan.  762,  23  Pac.  92. 
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promisee  destroys  his  note  against  decedent  in  reliance  on  such 
promise.2  It  was  said  in  an  early  case  that  the  executor  was  liable 
personally  if  the  promise  was  intended  to  change  the  nature  of  the 
debt,  but  otherwise  not.3  Of  course,  if  there  is  an  additional  con- 
sideration, promises  to  do  more  than  the  law  requires  are  upon 
consideration.  Hence,  if  the  claim  against  decedent's  estate  is  re- 
leased, there  is  a  consideration  for  a  promise  to  pay  such  claim 
whether  the  promisor  receives  assets  or  not.4  So  if  there  is  an 
agreement  for  an  extension  of  time,  extension  forms  a  considera- 
tion for  a  promise  to  pay  the  debt  personally,  whether  there  were 
any  assets  or  not.s  Thus  a  contract  whereby  a  creditor  of  a  de- 
cedent agrees  to  surrender  notes  given  by  such  decedent  in  con- 
sideration of  a  promise  by  an  heir  to  pay  the  holder  interest  there- 
on for  life,  has  consideration.1  There  is  a  conflict  of  authority  as 
to  the  effect  of  giving  a  note  to  take  up  a  debt  of  decedent's;  but 
the  conflict  arises  not  on  questions  of  consideration,  but  on  the 
question  of  the  effect  of  such  new  note  upon  the  prior  debt.  In 
some  jurisdictions  such  new  note  does  not  discharge  the  prior  debt 
or  in  any  way  affect  it.  The  prior  debt  of  decedent  can  not,  there- 
fore, be  a  consideration  for  the  new  note.7  If  the  new  note  dis- 
charges decedent's  debt,  the  debt  h  a  consideration  for  the  note.1 


2  Grimes  v.  Grimes  (Ky.),  89  S.  W. 
548.  (It  was  said  that  promisee  could 
therefore  recover  against  decedent's 
estate  on  such  note.) 

3  Anonymous,  Vent.  268. 

4  Stebbins  v.  Smith,  21  Mass.  (4 
Pick.)  97.  Promise  by  administrator, 
Wilton  v.  Eaton,  127  Mass.  174;  Erwin 
v.  Carroll,  7  Tenn.  (1  Yerg.)  145. 
Promise  by  widow,  Young  v.  Shepard's 
Estate,  124  Mich.  552,  83  N.  W.  403; 
Taylor  v.  Clark  (Tenn.  Ch.  App.),  35 
S.  W.  442;  Reuter  v.  Sullivan  (Tex. 
Civ.  App.),  47  S.  W.  683.  Promise  by 
heirs,  Safe  Deposit  &  Trust  Co.  y. 
Wright,  105  Fed.  155,  44  C.  C.  A.  421; 
Union  &  Planters'  Bank  v.  Jefferson, 
101  Wis.  452,  44  N.  W.  889.  Promise 
by  legatee,  Young  v.  Shepard's  Estate, 
124  Mich.  552,  83  N.  W.  403;  MeCormal 
v.  Redden,  46  Neb.  776,  6*5  N.  W.  881 ; 
by  father,  Judy  v.  Louderman,  48  O.  S. 
562,  29  N.  E.  181. 


•  Mosely  v.  Taylor,  34  Ky.  (4  Dana) 
542;   Leonard  v.  Duffie,  94  Pa.  St.  218. 

•  Lodge  v.  Hulings,  63  N.  J.  Eq.  159, 
51  Atl.  1015. 

7  United  States.  Peter  v.  Beverley, 
35  U.  S.   (10  Pet.)  532,  9  L.  ed.  522. 

Iowa.    Dunne  v.  Deery,  40  la.  251. 

Maine.  Walker  v.  Patterson,  36  Me. 
273. 

Maryland.  Schroeder  v.  Fink,  60 
Md.  436. 

Massachusetts.  Williams  v.  Nichols, 
76  Mass.  (10  Gray)  83. 

Minnesota.  Nelson  v.  Larson,  57 
Minn.  133,  58  N.  W.  687;  Germania 
Bank  v.  Michaud,  62  Minn.  459,  54  Am. 
St.  Rep.  653,  30  L.  R.  A.  286,  65  N.  W. 
70. 

Missouri.  Kennerly  v.  Martin,  8  Mo. 
698;  Hill  v.  Buford,  9  Mo.  869;  Jacobs 
v.  Maloney,  64  Mo.  App.  270;  Stockton 
v.  Reed,  65  Mo.  App.  605. 

IBank  v.  Topping,  9  Wend.  (N.  Y.) 
273. 
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But  the  original  liability  must  be  discharged  to  afford  a  considera- 
tion for  the  new  promise.  Thus  if  A  promises,  before  he  obtains 
a  discharge  in  bankruptcy,  to  pay  a  debt  from  which  he  is  subse- 
quently discharged  and  such  debt  remains  in  force,  no  considera- 
tion for  the  new  promise  exists.9  So  a  written  promise  to  pay  a 
debt  not  then  barred  by  limitations  has  no  consideration  if  the 
original  debt  is  still  in  force.10 

§  632.  Moral  obligation— Prior  legal  liability.  It  has  been  said 
in  many  cases,  in  what  on  examination  prove  to  be  for  the  most 
part  obiter  that  a  moral  obligation  is  such  consideration  as  will 
support  a  subsequent  express  promise  based  thereon.1  This  rule  in 
the  form  given  is  an  unsafe  one.  If  a  legal  liability  once  existed, 
and  to  this  liability  some  rule  of  positive  law  allows  a  defense 
which  is  a  bar  to  an  action  on  the  liability,  though  it  does  not  ex- 
tinguish the  debt,  an  express  promise  may  be  based  on  such  liabil- 
ity as  a  consideration.2    The  chief  examples  of  such  considerations 


Hawkes   v.   Saunders,   1 
Lee     v.    Muggeridge,     5 


•  Ogden  v.  Redd,  76  Ky.  (13  Bush.) 
581. 

10Gilmore  v.  Green,  77  Ky.  (14 
Bush.)  772. 

1  England. 
Cowp.  289; 
Taunt.  3G. 

Kansas.  Brown  v.  Akeson,  74  Kan. 
301,  86  Pac.  209. 

Kentucky.  Cardwell  v.  Strother,  16 
Ky.  (Litt.  Sel.  Ca.)  429,  12  Am.  Dec. 
326. 

Maryland.  State  v.  Reigart,  1  Gill 
(Md.)  1,  39  Am.  Dec.  628;  Drury  v. 
Briscoe,  42  Md.  154;  Robinson  v. 
Hurst,  78  Md.  50,  44  Am.  St.  Rep.  266, 
26  Atl.  95G  [sub  nomme,  Mutual  Re- 
serve Fund  Life  Association  v.  Hurst, 
20  L.  R.  A.  701]. 

Ohio.     Reed  v.  McGrew,  5  Ohio  375. 

Pennsylvania.  Bailey  v.  Philadel- 
phia, 107  Pa.  St.  569,  40  Am.  St.  Rep. 
491,  31  Atl.  9-2.->. 

South  Carolina.  McMorris  v.  Hern- 
don,  2  Bail.  Law  (S.  Car.)  56,  21  Am. 
Dec.  515;  Ferguson  v.  Harris,  39  S. 
Car.  323,  39  Am.  St.  Rep.  731,  17  S. 
E.  782;  Bank  v.  Mahon,  78  S.  Car.  408, 
59  S.  E.  31. 


Washington,  Olsen  v.  Hagan,  102 
Wash.  821,  172  Pac.  1173.  It  has  been 
said  that  the  moral  obligation  which 
is  also  a  legal  consideration  will  sup- 
port a  promise.  Holloway's  Assignee 
v.  Rudy  (Ky.),  60  S.  W.  650,  22  Ky. 
Law  Rep.  1406  [sub  nomine,  Trimble 
v.  Rudy,  53  L.  R.  A.  353]. 

2  This  view  was  expressed  clearly 
and  perhaps  for  the  first  time  in  Wen- 
nail  v.  Adney,  3  Bos.  &  P.  249,  and 
note  a. 

It  has  been  followed  in  England 
since  then:  Eastwood  v.  Kenyon,  11 
Ad.  &  EK  436;  Wild  v.  Tucker  [1914], 
3  K.  B.  36.  (Promise  to  pay  debt  dis- 
charged by  bankruptcy  as  part  of  loan, 
of  a  small  sum.)  Jennings  v.  Brown, 
9  M.  &  W.  495. 

This  rule  has  been  followed  in  most 
American  states: 

Alabama.  Thompson  v.  Hudgins,  lid 
Ala.  93,  22  So.  632. 

California.  Peek  v.  Peek,  77  Cal. 
106,  11  Am.  St.  Rep.  244,  1  L.  R.  A. 
165,  19  Pac.  227. 

Iowa.  Allen  v.  Bryson,  67  la.  501, 
56  Am.  Rep.  358,  25  N.  W.  820. 

Kentucky.  Hollow  ay  v,  Rudy  (Ky.), 
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are  debts  barred  by  the  Statute  of  Limitations,3  or  judgments 
which  have  become  dormant/  or  debts  which  have  been  barred  by 
bankruptcy,8  even  if  the  debtor  has  entered  into  a  composition  with 


60  S.  W.  650  [sub  nomine,  Trimble 
v.  Rudy,  53  L.  R.  A.  353]. 

Maine.  Warren  v.  Whitney,  24  Me. 
561,  41  Am.  Dec  406. 

Maryland.  Ingersoll  v.  Martin,  58 
Md.  67,  42  Am.  Rep.  322;  Duttera  v. 
Babylon,    83    Md.    536,    35    Atl.    64. 

New    York.     Herrington    v.    Davitt, 
220  N.   Y.    162,   1    A.   L.  R.   1700,   115, 
N.  E.  476. 

North  Carolina.  Wilcox  v.  Arnold, 
116  N.  Car.  708,  21  S.  E.  434. 

Ohio.    Hamor  v.  Moore,  8  O.  S.  239. 

Rhode  Island.  Smith  v.  Tripp,  14  R. 
I.  112. 

Vermont.  Holley  v.  Adams,  16  Vt. 
206,  42  Am.  Dec.  508;  Valentine  v. 
Bel*,  66  Vt.  280,  29  Atl.  251. 

3  United  States.  Sturges  v.  Crownin- 
shield,     17     U.    S.     (4     Wheat)     122, 

4  L.  ed.  529;  Campbell  v.  Holt,  115 
U.  S.  620,  29  L.  ed.  483. 

Alabama.  Turlington  v.  Slaughter, 
54  Ala.  195. 

Connecticut.  Cook  v.  Bradley,  7 
Conn.  57,  18  Am.  Dec.  79. 

Illinois,  Neish  v.  Gannon,  198  111. 
219,  64  N.  E.  1000  [affirming,  98  III. 
App.  248];  Whittaker  x.  Crow,  32  111. 
App.  29. 

Iowa.    HeHman  v.  Kiene,  73  la.  448, 

5  Am.  St.  Rep.  693,  35  N.  W.  516; 
Jenckes  v.  Rice,  119  la.  451,  93  N.  W. 
384. 

Maryland.  Stewart  v.  Garrett,  65 
Md.  392,  57  Am.  Rep.  333,  5  Atl.  324. 

Michigan.  Koona  v.  Vauconsant,  129 
Mich.  260,  95  Am.  St.  Rep.  438,  88  N. 
W.  630. 

Ohio.  Haymaker  v.  Haymaker,  4  O. 
S.  272;  Hill  v.  Henry,  17  Ohio  9; 
Turner  v.  Adm'r  of  Moore,  20  Ohio 
332;  Coffin  v.  Secor,  40  O.  S.  637. 
(Action  permitted  on  original  debt  and 
on  subsequent  promise.) 


Vermont  Farmers',  etc.,  Bank  v. 
Flint,  17  Vt.  508,  44  Am.  Dec  351. 

Washington,  Quaker  City  National 
Bank  v.  Tacoma,  27  Wash.  259,  67  Pac. 
710. 

Wisconsin.  Marshall  v.  Holmes,  68 
Wis.   555,  32  N.   W.  685. 

4  Brown  t.  Akeson,  74  Kan.  301,  86 
Pac.  299. 

8  England.  Wild  v.  Tucker  [1M4], 
3  K.  B.  36.  (A  loan  of  a  small  sum 
was  a  part  of  the  consideration  for 
the  new  promise.) 

United  States.  Zavelo  v.  Reeves,  227 
U.  S.  625,  57  L.  ed.  676,  Ann.  Cas. 
1914D,  664  [affirming,  Zavello  v. 
Reeves,  171  Ala.  401,  54  So.  654]; 
Mutual  Reserve  Fund  Life  Association 
v.  Beatty,  93  Fed.  747,  35  C.  C.  A  573. 

Alabama.  Anthony  v.  Sturdivant, 
174  Ala.  521,  56  So.  571. 

Indiana.  Shockey  v.  Mills,  71  Ind. 
288,  36  Am.  Rep.  190;  Wills  v.  Ross, 
77  Ind.  1,  40  Am.  Rep.  279;  Post  v. 
Losey,  111  Ind.  74,  60  Am.  Rep.  677, 
12  N.  E.  121. 

Kentucky.  Rosenfield  v.  Goldsmith 
(Ky.),  12  S.  W.  928;  Tolle  v.  Smith, 
98  Ky.  464,  33  S.  W.  410;  Brashears  v. 
Combs,  174  Ky.  344,  192  S.  W.  482. 

Maryland.  Old. Town  National  Bank 
v.  Parker,  121  Md.  61,  87  Atl.  1105. 

Michigan.  Edwards  v.  Nelson,  51 
Mich.  121,  16  N.  W.  261. 

Missouri.  Wislizenus  v.  O'FaHon,  91 
Mo.  184,  3  S.  W.  837. 

New  York.  Herrington  v.  Davitt, 
220  N.  Y.  162,  1  A.  L.  R.  1700,  115  N. 
E.  476. 

North  Carolina.  Oauley  v.  Dunn, 
167  N.  Car.  32,  83  S.  E.  16. 

Pennsylvania.  Bolton  v.  King,  105 
Pa.  St  78. 

"It  is  settled,  however,  that  a.  dis- 
charge, while  releasing  the  bankrupt 
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his  creditors  as  a  part  of  such  bankruptcy  proceedings,1  or  debts 
which  are  barred  by  proceedings  in  insolvency,7  or  debts  to  which 
infancy  may  be  pleaded  as  a  defense,1  or  intoxication,*  or  insanity.11 

Whether  contracts  of  a  government,  or  of  a  public  corporation, 
or  of  a  private  corporation,  in  excess  of  the  powers  of  such  body, 
create  a  so-called  moral  obligation,  is  a  question  which  depends 
upon  the  effect  of  such  unauthorized  contracts.11.  The  nature  of 
the  obligation  growing  out  of  the  unauthorized  contract  of  an  agent 
depends  upon  the  general  principles  of  agency  and  is  discussed 
elsewhere.12  Whether  an  oral  contract,  which  is  unenforceable  be- 
cause of  the  Statute  of  Frauds,  gives  rise  to  a  so-called  moral  obli- 
gation which  will  support  a  subsequent  promise,  is  a  question  upon 
which  there  is  a  conflict  of  authority,  which  depends  in  part  upon 
the  fact  that  some  courts  look  upon  such  a  contract  as  valid,  but 
unenforceable  for  want  of  proper  evidence,  while  other  courts  re- 
gard such  contract  as  absolutely  void.18. 

Where  the  parol  evidence  rule  was  a  rule  of  evidence  and  not 
a  rule  of  substantive  law,14  A  and  B  entered  into  a  contract,  a  part 


from  legal  liability  to  pay  a  debt  that 
was  provable  in  the  bankruptcy,  leaves 
him  under  a  moral'  obligation  that  is 
sufficient  to  support  a  new  promise  to 
pay  the  debt.  And  in  reason,  as  well 
as  by  the  greater  weight  of  authority, 
the  date  of  the  new  promise  is  im- 
material. The  theory  is  that  the  dis- 
charge destroys  the  remedy  but  not 
the  indebtedness;  that,  generally 
speaking,  it  relates  to  the  inception  of 
the  proceedings,  and  the  transfer  of 
the  bankrupt's  estate  for  the  benefit  of 
creditors  takes  effect  as  of  the  same 
time;  that  the  bankrupt  becomes  a 
free  man  from  the  time  to  which  the 
discharge  relates,  and  is  as  competent 
to  bind  himself  by  a  promise  to  pay 
an  antecedent  obligation,  which  other- 
wise would  not  be  actionable  because 
of  the  discharge,  as  he  is  to  enter  into 
any  new  engagement.  And  so,  under 
other  bankrupt  acts,  it  has  been  com- 
monly held  that  a  promise  to  pay  a 
provable  debt,  notwithstanding  the  dis- 
charge, is  as  effectual  when  made  after 
the  fifing  of  the  petition  and  before 
the  discharge  as  if  made  after  the  dis- 
charge."   Zavelo  v.  Reeves,  227  U.  S. 


625,  57  L.  ed.  676,  Ann>  Cas.  1914D, 
664  [affirming,  Zavello  v.  Reeves,  171 
Ala.  401,  54  So.  654,  and  citing,  Kirk- 
patrick  v.  Tattersall,  13  M.  &  W.  766; 
Griel  v.  Solomon,  82  Ala.  85;  Lanagin 
v.  Nowland,  44  Ark.  84;  Knapp  v. 
Hoyt,  57  la.  501,  42  Am.  Rep.  59;  Otis 
v.  Gazlin,  31  Me.  567;  Wiggin  v.  Hodg- 
don,  63  N.  H.  39;  Jersey  City  Ins.  Co. 
v.  Archer,  122  N.  Y.  376;  Hornthal  v. 
McRae,  67  N.  Car.  21 ;  Fraley  v.  Kelley, 
67  N.  Car.  78,  and  HiM  v.  Trainer,  49 
Wis.  537]. 

fiHerringtan  v.  Davitt,  220  N.  Y.  162, 
1  A.  L.  R.  1700,  115  N.  E.  476. 

T  Lambert  v.  Schmalz,  118  Cal.  33, 
50  Pac.  13. 

As  for  the  promise  of  a  third  person 
to  pay  such  debt.  Webster  v.  Le 
Compte,  74  Md.  249,  22  Atl.  232. 

•  See  ch.  XL VI. 

»  See  ch.  XLV1IL 

10  See  ch.  XLVII. 

11  See  ch.  LIX  to  ch.  LXL 
«  See  ch.  LIV. 

IS  See  §  1402. 

14  Hurless  v.  Wiley,  91  Kan.  84T,  1ST 
Pac.  981.     See  ch.  LXIX. 
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of  which  was  reduced  to  writing  and  signed  by  the  parties,  and  a 
part  of  which  was  left  in  the  form  of  an  oral  agreement,  which 
could  not  be  proved  by  reason  of  the  parol  evidence  rule.  Subse- 
quently such  oral  agreement  was  reduced  to  writing.  It  was  held 
that  the  original  liability  arising  out  of  the  oral  contract  consti- 
tuted a  sufficient  consideration  for  the  subsequent  written  promise, 
although  such  oral  contract  could  not  have  been  proved.11  A  party 
who  has  been  released  from  liability  on  a  written  instrument  by  a 
material  alteration  thereof,18  or  by  extension  of  time  on  valuable 
consideration,17  may  without  any  new  consideration  bind  himself 
by  a  subsequent  promise  to  perform  such  obligation.  So  a  promise 
to  pay  usurious  interest,  though  unenforceable  in  toto,  .may  in  some 
states  be  a  consideration  for  a  subsequent  promise  to  pay  lawful 
interest.13 

In  some  jurisdictions  a  modified  form  of  the  doctrine  of  moral 
obligation  has  been  adopted;  and  it  has  been  held  that  where  the 
promisor  has  received  a  benefit  from  the  promisee,  although  not 
under  circumstances  which  would  impose  a  legal  liability  upon  the 
promisor,  such  acceptance  of  benefits  imposes  a  moral  obligation 
upon  the  promisor  to  pay  therefor,  and  that  such  moral  obligation 
will  support  a  subsequent  express  promise.19  If  an  agent  incurs 
an  obligation  on  behalf  of  his  principal  without  authority  from  the 
principal  to  incur  such  obligation,  a  subsequent  promise  by  the 
principal  to  pay  such  debt  is  said  to  be  supported  by  sufficient 
consideration  if  the  principal  received  some  benefit  therefrom.10 

§633.  Moral  obligation— No  legal  liability— Held  to  be  con- 
sideration. Some  states  still  adhere  in  form  to  the  old  English  doc- 
trine of  moral  obligation.1    A  promise  by  a  wife  to  her  dying  hus- 


18  Hurless  v.  Wiley,  91  Kan.  347,  137 
Pac.  981. 

U  Montgomery  v.  Crosthwait,  90  AJa. 
553,  12  L.  R.  A.  140,  8  So.  498.  For 
release  by  alteration,  see  ch.  LXXXV. 

"Bramble  v.  Ward,  40  O.  S.  267; 
First  National  Bank  v.  Jones,  92  Wis. 
36,  65  N.  W.  861.  For  release  of  a 
surety  by  such  extension,  see  ch. 
LXXXV. 

W  Cotton  States  Building  Co.  v. 
Jones,  94  Tex.  497,  62  S.  W.  741. 

19  0atfield  v.  Waring,  14  Johns.  188; 
Doty  v.  Wilson,  14  Johns.  378;  Glenn 


v.  Savage,  14  Or.  567,  13  Pac,  442; 
Edson  v.  Poppe,  24  S.  D.  466,  26  L. 
R.  A.  (N.S.)  534,  124  N.  W.  441;  Soothe 
v.  Fitzpatrick,  36  Vt.  681. 

20  Ferguson  v.  Harris,  39  S.  Car.  323, 
39  Am.  St.  Rep.  731,  17  S.  E.  782. 

1  Nebraska.  Trayer  v.  Setter,  72 
Neb.  845,  101  N.  W.  989. 

New  York.  Todd  v.  Weber,  95  N. 
Y.  181,  47  Am.  Rep.  20. 

Pennsylvania.  Hemphill  v.  McCli- 
mans,  24  Pa.  St.  367;  Stebbins  v. 
Crawford  Co.,  92  Pa.  St.  289,  37  Am. 
Rep.  687 ;  Leonard  v.  Duffin,  94  Pa.  St. 


1093 


Consideration 


§633 


band,  to  pay  a  claim  against  him  which  may  not  have  been  en- 
forceable, is  said  to  be  supported  by  a  moral  obligation.2  In  Mary- 
land, the  doctrine  of  the  moral  obligation  was  repeated  in  a  num- 
ber of  cases  in  which  it  was  not  necessary  to  invoke  it,  as  there 
was  in  each  case  sufficient  consideration  outside  of  the  so-called 
moral  obligation.3  The  doctrine  was  then  repudiated,4  but  in  a 
later  case1  the  court  said  that  it  had  "  never,  when  called  upon, 
hesitated  to  say  that  a  moral  obligation  is  a  sufficient  consideration 
to  support  a  promise  to  pay."  In  this  case,  a  partner  loaned  part- 
nership funds  which  were  lost  by  reason  of  such  loan.  It  did  not 
appear  that  he  incurred  any  legal  liability  by  reason  thereof.  Sub- 
sequently he  assigned  a  life  insurance  policy  to  the  firm  to  cover 
such  loss.  It  was  held  that  as  against  his  administrator,  his  moral 
obligation  to  reimburse  the  firm  was  a  sufficient  consideration  to 
support  such  assignment.  In  most  states  no  consideration  of  any 
sort  would  have  been  necessary ;  and  in  a  later  case,6  the  foregoing 
statement  from  Robinson  v.  Hurst,7  was  said  to  be  an  error.  The 
doctrine  of  moral  obligation  was  thereupon  finally  repudiated.  In 
other  states  this  doctrine  has  been  adopted  by  statute  and  extended 
by  construction.*  It  has  been  said  that  if  lumber  furnished  by  a 
materialman  to  the  contractor  was  placed  in  A's  house,  it  would 
support  a  promise  by  A  to  pay  for  it.9  So  where  A  was  employed 
as  supervising  principal  by  a  sectional  school  board  and  began 


218;  Brooks  v.  Bank,  126  Pa.  St.  394, 
17  Atl.  418;  Holden  v.  Banes,  140  Pa. 
St.  «3,  21  Atl.  239;  KeMy  v.  Eby,  141 
Pa.  St.  176,  21  Atl.  512;  Bailey  v. 
Philadelphia,  167  Pa.  St.  569,  46  Am. 
St.  Rep.  691,  31  Atl.  925. 

South  Carolina.  Ferguson  v.  Harris, 
39  S.  Car.  323,  39  Am.  St.  Rep.  731, 
17  S.  E.  782. 

Washington.  Olsen  v.  Hagan,  — 
Wash.  — ,  172  Pac  1173.  "A  perfect 
moral  obligation  is  in  this  state  a 
sufficient  consideration  to  support  a 
promise."  Bank  v.  Mahon,  78  S.  Gar. 
408,  59  S.  E.  31. 

2  Olsen  v.  Hagan,  —  Wash.  — ,  172 
Pac.  1173. 

•  State  v.  Reigart,  1  Gill  (Md.)  1,  39 
Am.  Dec.  628;  Ellicott  v.  Turner,  4 
Md.  476;  Drury  v.  Briscoe,  42  Md.  154. 

4Ingersoll  v.  Martin,  58  Md.  67,  42 
Am.  Rep.   322. 


•  Robinson  v.  Hurst,  78  Md.  59,  44 
Am.  St.  Rep.  266,  26  Atl.  956. 

8Linz  v.  Schuck,  106  Md.  220,  124 
Am.  St.  Rep.  481,  11  L.  R.  A.  (N.S.) 
789,  14  Am.  &  Eng.  Ann.  Cas.  495,  67 
Atl.  286  [following,  Ingersol'l  v.  Mar- 
tin, 58  Md.  67,  42  Am.  Rep.  322]. 

T  Robinson  v.  Hurst,  78  Md.  59,  44 
Am.  St.  Rep.  2Q6,  26  Atl.  956  [sub 
nomine,  Mutual  Reserve  Fund  Life  As- 
sociation  v.  Hurst,  20  L.  R.  A.  761]. 

•  Gray  v.  Hamil,  82  Ga.  375,  6  L.  R. 
A.  72,  10  S.  E.  205.  (A  promise  by  a 
partner  who  had  been  habitually  drunk 
to  allow  his  partner  extra  compensa- 
tion for  extra  services.) 

•  Ferguson  v.  Harris,  39  S.  Car.  323, 
39  Am.  St.  Rep.  731,  17  S.  E.  782;  but 
in  this  case  the  evidence  showed  that 
the  lumber  was  bought  on  A'e  credit. 


§634 


Page  on  Contracts 


1094 


work,  and  the  board  of  education  refused  to  confirm  the  election 
and  abolished  the  office,  and  A  was  defeated  in  a  mandamus  suit 
to  be  certified  on  the  roll  of  teachers,  it  was  held  that  after  an  ap- 
propriation had  been  made  to  pay  A  for  her  time,  an  injunction 
against  paying  such  appropriation  would  not  lie,  as  the  appropria- 
tion was  supported  by  a  moral  obligation.10  Notes  given  by  a 
father  to  his  adult  children  as  compensation  for  services  rendered 
by  them  for  him,  for  which  he  was  not  legally  liable,  were  held  to 
be  supported  by  sufficient  consideration.11  A's  promise  to  B  to 
pay  for  a  well  which  A's  tenant,  X,  had  caused  to  be  constructed 
upon  A's  property,  was  held  to  be  supported  by  a  sufficient  con- 
sideration.12 

The  doctrine  which  is  recognized  in  some  states  to  the  effect 
that  the  presence  of  unforeseen  difficulties  in  the  performance  of 
a  contract  may  be  sufficient  consideration  for  the  promise  of  the 
adversary  party  to  make  extra  compensation  for  performance,11 
does  not  depend  upon  the  theory  of  moral  obligation;14  and  in 
some  states  in  which  the  doctrine  of  moral  obligation  is  repudiated, 
a  promise  of  this  sort  is  held  to  be  supported  by  sufficient  con- 
sideration.18 

Even  though  a  moral  obligation  is  not  a  consideration  for  an 
executory  promise  between  private  individuals,  the  legislature  may 
authorize  the  payment  of  claims  which  individuals  have  against 
the  state  if  they  are  just  and  are  supported  by  a  moral  obligation, 
even  though  no  technical  legal  consideration  exists.19 


§634.  Moral  obligation— No  legal  liability— Held  no  consid- 
eration. Outside  of  cases  in  which  there  was  once  a  legal  liability, 
though  voidable,  or  subject  to  some  positive  defense,  the  doctrine 
of  moral  obligation  is  generally  repudiated.1    Thus  an  attempted 


10  Bailey  v.  Philadelphia,  167  Pa.  St. 
569,  46  Am.  St.  Rep.  691,  31  Atl.  925. 

11  "He  was  not  legally  bound  to  pay 
them  anything,  but  if  he  chose  to  con- 
sider that  he,  in  good  conscience,  owed 
them,  the  moral  debt  was  a  considera- 
tion for  the  legal  promise  expressed 
in  the  notes."  In  re  Sutch's  Estate, 
201  Pa.  St.  305,  50  Atl.  943. 

«Edson  v.  Poppe,  24  S.  D.  466,  26 
L.  R.  A.  (N.S.)  534,  124  N.  W.  441. 
13  See  §591. 
MLinz  v.  Schuck,  106  Md.  220,  124 


Am.  St.  Rep.  481,  11  L.  R,  A.  (N.S.) 
789,  14  Am.  &  Eng.  Ann.  Cae.  495,  67 
Atl.  286. 

«Linz  v.  Schuck,  106  Md.  220,  124 
Am.  St.  Rep.  481,  11  L.  R.  A.  (N.S.) 
789,  14  Am.  &  Eng.  Ann.  Cas.  495,  67 
Atl.  286. 

« Wheeler  v.  State,  190  N.  Y.  406, 
123  Am.  St.  Rep.  555,  83  N.  E.  54. 

1  Connecticut.  Cook  v.  Bradley,  7 
Conn.  57,  18  Am.  Dec  79. 

Georgia.  Davis  v.  Morgan,  117  Ga. 
504,  97  Am.  St.  Rep.  171,  43  S.  E.  738. 
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contract  made  by  a  married  woman  when  such  contract  is  void, 
as  at  common  law,  and  when  such  contract  creates  no  liability  in 
equity  or  against  her  separate  estate,  is  no  consideration  for  a 
promise  made  by  her  after  the  termination  of  the  coverture,  or  a 
change  in  the  law,  has  given  her  capacity  to  make  contracts ; 2  nor 
is  a  debt  once  extinguished  by  a  valid  release,3  or  by  compromise,4 


Illinois.  People  v.  Porter,  —  UK  — , 
123  N.  E.  59. 

Indiana.  Schnell  v.  NelH,  17  Ind.  29, 
79  Am.  Dec  453. 

Iowa.  Meginnee  v.  McChesney,  179 
la.  563,  160  N.  W.  50  [sub  nomine, 
Meginnes  v.  Copeland,  L.  R.  A.  1917E, 
1060];  Gooch  v.  Gooch,  178  la.  902,  L. 
R.  A.    1917C,   582,    160  N.   W.  333. 

Maine.  Warren  v.  Whitney,  24  Me. 
561.  41  Am.  Dec.  406. 

Maryland.  Linz  v.  Schuck,  106  Md. 
220,  124  Am.  St.  Rep.  481,  11  L.  R.  A. 
(N.S.)  789,  67  Atl.  286. 

New  Jersey.  Freeman  v.  Robinson, 
38  N.  J.  L.  383,  20  Am.  Rep.  399. 

Rhode  Island.  Shepard  v.  Rhodes, 
7  R.  I.  470,  84  Am.  Dec.  573. 

Vermont.  Cobb  v.  Cowdery,  40  Vfc. 
25,  94  Am.  Dec.  370. 

West  Virginia.  Gooch  v.  Gooch,  70 
W.  Va.  38,  73  S.  £.  56  [sub  nomine, 
Gooch  v.  Alien,  97  L.  R.  A.  (N.S.) 
930].  "A  moral  obligation  does  not 
suffice  for  a  consideration  unless  the 
moral  obligation  was  once  a  legal  one." 
People  v.  Porter,  —  IH.  — ,  123  N.  E. 
69. 

2  England.  Eastwood  v.  Kenyan,  11 
Ad.  &  El.  438  (promise  by  husband). 

Alabama.  Thompson  v.  Hudgins, 
116  Ala.  93,  22  So.  632;  Horton  v.  Hill, 
136  Ala.  625,  36  So.  465. 

California.  Shaver  v.  Mining  Co.,  10 
Cal.  396. 

Illinois.  Thompson  v.  Minnich,  227 
111.  430,  81  N.  E.  336. 

Indiana.  Maher  v.  Martin,  43  Ind. 
314;  Austin  v.  Davis,  128  Ind.  472,  25 
Am.  St.  Rep.  450,  12  L.  R.  A.  120,  26 
K.  E.  890. 


Kentucky.  Holloway  v.  Rudy  (Ky.), 
60  S.  W.  650  [sub  nomine,  Trimble  v. 
Rudy,  53  L.  R.  A.  353];  Gilbert  v. 
Brown  (Ky.),  7  L.  R.  A.  (N.S.)  1053,  97 
S.  W.  40,  29  Ky.  Law  Rep.  1248. 

Maine.    Howe  v.  Wildes,  34  Me.  566. 

Maryland.  Lyell  v.  Walbach,  113 
Md.  574,  33  L.  R.  A.  (N.S.)  741,  77 
Atl.  1111. 

Missouri.  Musick  v.  Dodson,  76  Mo. 
624,  43  Am.  Rep.  780;  Bragg  v.  Israeli, 
86  Mo.  App.  338. 

North  Carolina.  Wilcox  v.  Arnold, 
116  N.  Car.  708,  21  S.  E.  434. 

South  Carolina.  Aultman  v.  Rush, 
26  S.  Car.  517,  2  S.  E.  402. 

Vermont.  Hayward  v.  Barker,  52 
Vt.  429,  36  Am.  Rep.  762;  Valentine 
v.  Bell,  66  Vt.  280,  29  Atl.  261. 

Contra,  Lee  v.  Muggeridge,  5  Taunt. 
36;  Goulding  v.  Davidson,  26  N.  Y. 
604;  Trout  v.  McDonald,  83  Pa.  St. 
144;  Brown  v.  Bennett,  75  Pa.  St.  420 
[following  the  English  rule,  since  aban- 
doned, Lee  v.  Muggeridge,  5  Taunt.  36]. 
The  endorser  on  a  new  note  can  not 
set  up  the  coverture  of  the  maker  when 
the  original  note  was  given.  Young's 
Estate,  234   Pa.  St.  287,  83  Atl.  201. 

3  Warren  v.  Whitney,  24  Me.  561,  41 
Am.  Dec.  406;  Valentine  v.  Foster.  42 
Mass.  (1  Met.)  520,  35  Am.  Dec.  377; 
Hale  v.  Rice,  124  Mass.  292;  Mason  v. 
Campbell,  27  Minn.  54,  6  N.  W.  405; 
Shepard  v.  Rhodes,  7  R.  I.  470,  84  Am. 
Dec.  573. 

Contra,  Willing  v.  Peters,  12  Serg. 
&  R.  (Pa.)  177  (but  Pennsylvania  ad- 
heres in  obiter  at  least  to  the  old  Eng- 
lish rule). 

4-Seeley  v.  Cox,  28  N.  &  210. 
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unless  by  a  conditional  compromise  where  on  breach  of  condition 
the  original  liability  has  revived.*  Since  a  promise  by  a  debtor  to 
pay  one  of  the  creditors  more  than  the  other  creditors  are  to  re- 
ceive under  a  composition  agreement  is  invalid,6  a  subsequent  prom- 
ise by  such  debtor  in  renewal  of  the  original  promise  has  no  con- 
sideration.7 If  a  note  is  given  and  at  the  same  time  the  payee 
enters  into  a  written  contract  not  to  sue  the  maker  thereon,  no 
moral  obligation  arises  on  such  note,  and  a  subsequent  promise  to 
pay  it  is  unenforceable.8  A  contract  which  has  been  abandoned  by 
mutual  consent  of  the  parties  thereto  while  it  is  executory,  is  not 
a  consideration  for  a  subsequent  promise  made  by  one  of  such 
parties.9  If  a  town  has  furnished  support  to  A  under  a  contract 
by  which  A  agrees  to  convey  certain  property  to  such  town,  and 
A  conveys  such  property,  no  consideration  exists  for  A's  promise 
to  reimburse  the  town  for  such  support,  even  though  such  contract 
proves  unprofitable  to  the  town.10 

Other  examples  of  a  moral  obligation  insufficient  as  a  considera- 
tion are  a  husband's  promise  to  pay  to  his  daughter  money  which 
he  had  received  from  his  wife  and  which  in  law  had  become  his 
own;11  a  father's  promise  to  his  dying  wife  that  their  son  should 
have  certain  property ; 12  a  promise  by  a  son  to  his  mother  to  reim- 
burse her  for  paying  his  expenses  of  college  which  were  paid  by 
her  without  any  understanding  at  the  time  that  her  son  would 
reimburse  her  therefor ; n  a  promise  by  a  son  to  indemnify  a  con- 
stable in  the  sale  of  goods  levied  on  as  those  of  the  promisor's 
father ; 14  a  promise  by  a  father  to  pay  for  the  past  support  of  his 
illegitimate  child,  at  common  law ; 1S  a  promise  by  a  mother  to  pay 


8  Zoebisch  v.  Von  Mxnden,  120  N.  T. 
406,  24  N.  E.  795. 

6  See  §  874. 

7  Wheeler  v.  Pettyjohn,  14  OWa.  71, 
76  Pac.  117. 

•  Monroe  v.  Martin,  137  Ga.  262,  73 
S.  E.  341. 

«  Royer  v.  Kelly,  174  Cal.  70,  161  Pac 
1148. 

10  Warren  ▼.  Weaver,  —  N.  H.  -^,  97 
Atl.  748. 

11  Duttera  v.  Babylon,  83  Md.  536,  35 
Atl.  64. 

12  Peek  v.  Peek,  77  CaL  108,  11  Am. 
St  Rep.  244,  1  L.  R.  A.  185,  19  Pac. 
227. 


ISGooch  v.  Gooch,  70  W.  Va.  38,  73 
S.  E.  56  [sub  nomine,  Gooch  v.  Allen, 
37  L.  R.  A.  (N.S.)  930]. 

14  Nixon  v.  Vanhise,  5  N.  J.  L.  (2 
South.)  491,  8  Am.  Dec  618. 

W  Easley  v.  Gordon,  51  Mo.  App.  637. 
So,  Mercer  v.  Mercer,  87  Ky.  30,  7  S. 
W.  401.  Under  a  statute  which  im- 
poses a  Inability  upon  the  father  for 
the  support  of  his  illegitimate  child, 
it  has  been  said  that  such  liability  is 
a  moral  obligation  on  his  part,  and  is 
a  sufficient  consideration  even  in  the 
absence  of  statute.  Trayer  v.  Setzer, 
72  Neb.  845,  101  N.  W.  989. 
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for  medical  services  which  had  been  rendered  to  her  daughter,  who 
was  of  full  age ; 18  services  which  had  been  rendered  by  one  member 
of  a  family  for  another  under  circumstances  which  created  no  legal 
liability ; 17  services,  care  and  attention  rendered  for  the  promisor, 
for  which  the  promisee  had  been  paid  at  the  time  under  her  con- 
tract of  employment ; w  a  promise  to  indemnify  against  loss,  due  to 
promisor's  mistaken,  but  honest  advice  in  business,  causing  loss  to 
the  party  following  it.19  A  consideration  is  held  to  exist  where  an 
agent  feels  bound  to  reimburse  his  principal  for  losses  due  to  the 
purchase  by  the  agent  for  the  principal  of  forged  notes  which  had 
been  certified  as  genuine  by  a  notary  public,20  and  payment  of  an- 
other's taxes  by  mistake.21  The  moral  duty  of  one  spotise  to  pay 
the  debt  of  the  other,  for  which  there  is  no  legal  liability,  is  not  • 
sufficient  as  a  consideration  to  support  the  subsequent  promise  of 
such  spouse  to  pay  such  debt.22  A  paid  for  the  college  education 
of  her  son,  B,  without  any  contract  for  reimbursement.  Subse- 
quently B  gave  to  A  a  note  for  such  expenditures.  Such  note  was 
held  not  to  be  supported  by  sufficient  consideration.29 


ADEQUACY. 

§  635.  Adequacy  of  consideration— At  law— Value  not  fixed  in 
money.  There  is  a  very  strong  tendency  in  the  common  law  to 
permit  persons  who  are  competent  to  make  contracts  to  fix  upon 
such  terms  of  the  contract  as  they  may  agree  mutually,  as  long  as 
such  terms  are  not  forbidden  by  positive  rules  of  law  or  by  the 
general  policy  of  the  law,  and  as  long  as  some  consideration  exists. 


IBMcGuire  v.  Hughes,  207  N.  Y.  516, 
Ann.  Cas.  1914C,  585,  101  N.  E.  460. 

"People  v.  Porter  (III.),  123  N.  E. 
59.     See  §§1147  et  seq. 

UMeginnes  v.  McChesney,  179  la. 
563,  160  N.  W.  50  Tsub  nomine,  Megin- 
nes  v.  Copeland,  L.  K.  A.  1917E,  1060]; 
Parsons  v.  Teller,  188  N.  Y.  318,  80  N. 
E.  930. 

"Martin's  Estate,  131  Pa.  St.  638, 
18  Atl.  987.  To  the  same  effect,  see 
Morris  v.  Norton,  75  Fed.  912,  21  C. 
C.  A.  553. 

M  Hymen  v.  Parkereon,  140  La.  249, 
L.  R.  A.  1917B,  694,  72  So.  953.     (The 


agent  had  stated,  on  making  such 
promise  to  reimburse  such  principal, 
that  he  should  have  exercised  greater 
care.) 

21  Hobbs  v.  Greifenhagen,  91  111'.  App. 
400;  Massachusetts  Mutual  Life  Ins. 
Co.  v.  Green,  185'  Mass.  306,  70  N.  E. 
202. 

M  Fidelity  &  Casualty  Co.  v.  Thomp- 
son, 128  Cal.  506.  61  Pac.  94;  Widger 
v.  Baxter,  190  Mass.  130,  3  L  R.  i 
(N.S.)   436,  76  N.  E.  509. 

»  Gooch  v.  Gooch,  70  W.  Va.  36,  73 
S.  E.  56  [eub  nomine,  Gooch  v.  Allea* 
37  L.  R.  A.  (N.S.)  930]. 
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If  the  contract  is  supported  oy  a  valuable  consideration,  and  the 
value  of  such  consideration  is  inadequate  as  compared  with  the 
value  of  he  thing  which  is  promised,  a  two-fold  distinction  must 
be  made.  On  the  one  hand,  we  must  distinguish  between  the  cases 
in  which  the  value  of  the  thing  promised  and  the  value  of  the  con- 
sideration to  support  such  promise  are  both  measured  by  a  money 
value,  either  because  the  consideration  on  each  side  is  money,  or 
because  it  is  something  the  value  of  which  is  fixed  by  law  at  a 
definite  price  in  money ;  and  the  cases  in  which  one  or  both  are  not 
measured  by  a  money  value.  On  the  other  hand,  we  must  con- 
sider whether  the  question  of  inadequacy  is  raised  in  an  action  at 
law  upon  the  promise,  or  whether  it  is  raised  in  a  suit  in  equity, 
which  is  brought  for  the  purpose  of  obtaining  specific  performance 
or  some  other  equitable  relief,  in  which  the  court  exercises  a  con- 
siderable degree  of  judicial  discretion  in  determining  whether  such 
remedy  shall  be  granted  or  denied. 

If  the  case  arises  in  an  action  at  law  to  enforce  the  promise,  and 
the  parties  to  the  contract  are  competent  and  are  not  induced  to 
act  by  mistake,  misrepresentation,  fraud,  duress,  or  undue  influ- 
ence, they  may  select  as  a  consideration  any  right  or  forbearance 
of  a  right  which  the  law  recognizes,  and  if  they  receive  just  what 
they  bargained  for,  and  if  the  value  of  the  promise  and  of  the 
consideration  therefor  are  not  measured  by  money,  and  are  not 
fixed  by  law  at  a  money  value,  the  law  will  not  consider  the  wis- 
dom or  folly  of  the  parties  in  making  such  promise  for  such  a 
consideration,  nor  will  it  inquire  into  the  profit  or  loss  arising  out 
of  such  transaction  to  either  party.  This  principle  is  often  ex- 
pressed by  the  rule  that  if  the  consideration  is  substantial,  mere 
inadequacy  of  consideration  does  not,  at  law,  affect  the  validity  of 
the  contract.1    Examples  of  considerations  which  the  law  regards 


1  England.  Bainbridge  v.  Firmstone, 
8  Ad.  &  El.  743;  Pilkington  v.  Scott, 
15  M.  &  W.  657. 

Alabama.  Juzan  v.  Toulmin,  9  Ala. 
662,  44  Am.  Dec.  448;  McCurry  v.  Gib- 
son, 108  Ala.  451,  54  Am.  St.  Rep.  177, 
18  So.  806;  Byrd  v.  Hickman,  167  Ala. 
351,  52  So.  426. 

Arkansas.  Webster  v.  Williams,  62 
Ark.  101,  34  S.  W.  537;  Bloodworth  v. 
Booser,  99  Ark.  238,  138  S.  W.  457; 
Monticello  State  Bank  v.  Killian,  127 
Ark.  410,  192  S.  W.  369. 


Colorado.  Vreeland  v.  Murray,  62 
Colo.  322,  162  Pac.  148. 

Connecticut.  Allen  v.  Kuland,  79 
Conn.  405,  118  Am.  St.  Rep.  146,  65 
Atl.  138;  Church  v.  Spicer,  85  Conn. 
579,  83  Atl.  1115. 

Florida.  Spann  v.  BaltzeH,  1  Fla. 
301,  46  Am.  Dec.  346;  Scotch  Mfg. 
Co.  v.  Carr,  53  Fla.  480,  43  So.  427; 
Atlantic  Coast  Line  R.  R.  Co.  v.  Beaz- 
ley,  54  Fla.  311,  45  So.  761;  Southern 
Home  Ins.  Co.  v.  Pritna*,  57  Fla.  199, 
49  So.  922;  Mizell  Live  Stock  Co.  v. 
McCaskill  Co.,  59  Fla.  322,  51  So.  547. 
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as  valuable,  though  practically  of  no  financial  value,  are  a  release 
of  a  debt  against  a  decedent  whose  estate  is  insolvent,2  or  a  debt 


Idaho.  Bates  v.  Capital  State  Bank, 
21  Ida.  141,  121   Pac.  661. 

Illinois.  Cobb  v.  Heron,  180  HI.  49, 
54  N.  E.  189  [affirming,  78  111.  App. 
654];  Carey  v.  White,  27S  111.  474,  116 
N.  E.  140;  Schlatter  v.  Triebel,  284 
111.  412,  120  N.  E.  289. 

Indiana.  Duffy  v.  Shockey,  11  Ind. 
70,  71  Am.  Dec.  348;  First  National 
Bank  v.  Farmers.'  &  Merchants'  Na- 
tional Bank,  171  Ind.  323,  86  N.  E.  417 
[transferred  from  the  appellate  court, 
82  N.  E.  1013];  Oldenburg  v.  Baird,  26 
Ind.  App.  379,  58  N.  E.  1073. 

Iowa.  Howe  v.  Barnes,  101  la.  302, 
70  N.  W.  197;  State  Bank  v.  Gates, 
114  la.  323,  86  N.  W.  311. 

Kentucky.  Price's  Administratrix  v. 
Price's  Administratrix,  11  Ky.  771,  66 
S.  W.  529;  Illinois  Cent.  R.  Co.  v. 
Heath  (Ky.),  80  S.  W.  502. 

Maine.  Goodspeed  v.  Fuller,  46  Me. 
141,  71  Am.  Dec.  572;  Liberty  v. 
Haines,  103  Me.  182,  68  Atl.  738;  Ken- 
ney   v.  Pitt,   111   Me.  26,  87  Atl.  480. 

Maryland.  Ziehm  v.  Frank  Steil 
Brewing  Co.,  131  Md.  582,  102  Atl. 
1005. 

Massachusetts.  Nash  v.  Lull,  102 
Mass.  60,  3  Am.  Dec.  435. 

Michigan.  Davis  v.  Phillips,  85  Mich. 
198,  48  N.  W.  513;  Valley  City  Milling 
Co.  v.  Prange,  123  Mich.  211,  81  N.  W. 
1074. 

Minnesota.  Atwater  v.  Stromberg, 
75  Minn.  277,  77  N.  W.  963;  Carlson  v. 
Elwell,  128  Minn.  440,  151  N.  W.  188. 

Missouri.  Lindsay  v.  Sonora  Cold 
Mining  &  Milling  Co.,  —  Mo.  — ,  196 
S.  W.  764;  C.  H.  Brown  Banking  Co. 
v.  Fink,   95   Mo.   App.  257,  68   S.  W. 

D\$0. 

New  Jersey.  Worcester  Loom  Co.  v. 
Heald,  78  N.  J.  L.  172,  72  Atl.  421. 

New  York.  Osgood  v.  Franklin,  2 
Johns.  Ch.  (N.  Y.)  1,  7  Am.  Dec.  513; 
Earl  v.  Peck,  64  N.  Y.  596. 


Ohio.  Judy  v.  Louderman,  48  O.  S. 
562,  29  N.  E.  181. 

Oklahoma.  Meadows  v.  Neal,  — 
Okla.  — ,  174  Pac.  753. 

Pennsylvania.  Hind  v.  Holdship,  2 
Watts  (Pa.)  104,  26  Am.  Dec.  107; 
Davidson  v.  Little,  22  Pa.  St.  245,  60 
Am.  Dec.  81. 

South  Carolina.  Whitefield  v.  Mc- 
Leod,  2  Bay  (S.  Car.)  380,  1  Am.  Dec. 
650. 

Tennessee.  Woodfolk  v.  Blount,  6 
Tenn.  (3  Hayw.)  147,  9  Am.  Dec.  736; 
Randall  v.  Harris,  12  Tenn,  (6  Yerg.) 
508;  Danheiser  v.  Germania  Savings 
.  Bank  &  Trust  Co.,  137  Tenn.  650,  194 
S.  W.  1094;  Townsend  v.  Neuhardt, 
139  Tenn,  695,  203  S.  W.  255. 

Virginia.  Jones  v.  Degge,  84  Va.  685, 
5  S.  E.  799. 

West  Virginia.  Whittaker  v.  Im- 
provement Co.,  34  W.  Va.  217,  12  S.  E. 
507. 

Wisconsin.  Jacobs  v.  Wisconsin  Nat. 
Life  Ins.  Co.,  162  Wis.  318,  156  N.  W. 
159;  Trumpf  v.  Shoudy,  lflC  Wis.  353, 
164  N.  W.  454. 

2  Ohio.  Judy  v.  Louderman,  48  O.  S. 
562,  29  N.  E.  181. 

Contra : 

Georgia.  McElven  v.  Sloan,  56  Ga. 
208. 

Indiana.  Sponhaur  v.  Malloy,  21 
Ind.  App.  267,  52  N.  E.  245. 

Maryland.  Schroeder  v.  Fink,  60  Md. 
436. 

Minnesota.  Anderson  v.  Nystrom, 
103  Minn.  168,  13  L.  R.  A.  (N.S.)  1141, 
114  N.  W.  742. 

South  Carolina.  Ferrell  v.  Scott,  2 
Spears  (S.  Car.)  344,  42  Am.  Dec.  371. 

A  promise  by  the  administrator  of 
an  insolvent  estate  to  pay  a  debt  of 
decedent's  personally  has  no  consider- 
ation if  such  debt  is  not  released.  Vo- 
gel  v.  OToole,  2  Ind.  App.  196,  28  N. 
E.  209. 
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which  is  barred  by  limitations ; 8  delivery  of  a  note  of  a  third  per- 
son which  is  useless  and  of  no  value ; 4  the  surrender  of  a  note,  the 
principal  debtor  whereon  is  insolvent  and  the  surety  has  been  re- 
leased;5 an  assignment  of  rentals,  though  nothing  was  in  fact 
collected  therefrom.  A  sold  to  B  his  share  in  a  partnership,  taking 
B's  note  therefor.  Thereupon  the  other  members  of  the  partner- 
ship refused  to  admit  B  to  membership  unless  he  would  assume  his 
portion  of  the  debts  of  the  partnership.  B  made  such  promise  in 
consequence  of  such  admission.  The  partnership  was  apparently 
insolvent  when  B  bought  such  interest,  and  subsequently  the  part- 
nership property  was  destroyed.  It  was  held  that  sufficient  con- 
sideration for  B's  promise  to  assume  his  proportion  of  the  debts 
of  the  partnership  existed.* 

By  statute  in  some  jurisdictions  a  release  for  personal  injuries, 
given  by  an  employe  to  an  employer,  is  invalid  if  upon  a  manifestly 
inadequate  consideration.7  A  transfer  of  an  interest  in  a  partner- 
ship, even  though  unprofitable ;  •  a  transfer  of  mortgaged  person- 
alty;9 the  conveyance  of  a  contingent  interest  which  ultimately 
fails ; t0  a  transfer  of  personal  property  in  consideration  of  trans- 
feree's  agreeing  to  pay  transferer's  debts  in  excess  of  the  value  of 
such  property ; n  a  transfer  of  a  valid  though  unprofitable  patent 
right ; 12  payment  in  current  money  which  afterwards  became 
worthless ; 13  a  transfer  of  stock  in  a  corporation  whose  property  is 
worth  little,14  or  nothing,15  or  which,  though  valuable  when  the 


3  Wilton  v.  Eaton,  127  Mass.  174. 

A  promise  not  to  present  against  the 
estate  of  a  decedent,  a  note  which  at 
the  time  of  such  promise  was  barred 
by  the  statute  of  limitations,  is  not  a 
consideration.  Taylor  v.  Weeks,  129 
Mich.  233,  88  N.  W.  466. 

4  Meredith  v.  Short,  Holt  (E.  B.)  34. 

*  Churchill  v.  Bradley,  58  Vt.  403,  56 
Am.  Rep.  563,  5  Atl.  189. 

BBloodworth  v.  Booser,  99  Ark.  238, 
138  S.  W.  457. 

7  Cobb  v.  Heron,  180  111.  49,  54  N.  E. 
189  [affirming,  78  111.  App.  654] ;  Law- 
son  v.  Halifax-Tonopah  Mining  Co.,  36 
Nev.  591,  135  Pac.  611,  138  Pac.  261 
[decided  under  Revised  Laws  (1912), 
§5652]. 

•  Mulhall  v.  Mulhal'l,  3  Okla.  304,  41 
Pac.  109. 


•  Keyes  v.  Allen,  65  Vt.  667,  27  Atl. 
319. 

10  Weatherford  v.  Boul'ware,  102  Ky. 
416,  43  S.  W.  729. 

UTibbett  v.  Zurbuch,  22  Ind.  App. 
354,  52  N.  E.  815. 

12  Davis  v.  Phillips,  85  Mich.  198,  48 
N.  W.  513;  Van  Norman  v.  Barbeau, 
54  Minn.  388,  55  N.  W.  1112. 

WDohoney  v.  Womack,  1  Tex.  Civ. 
App.  354,  19  S.  W.  883,  20  S.  W.  950 
(confederate  currency). 

14  Coles  v.  Kennedy,  81  la.  360,  25 
Am.  St.  Rep.  503,  46  N.  W.  1088  (a 
mine  which  has  not  yet  begun  to  pay 
expenses). 

15  State  Bank  v.  Gates,  114  la.  323, 
86  N.  W.  311;  Atwater  v.  Stromberg, 
75  Minn.  277,  77  N.  W.  963;  Van  Ars- 
dale  v.  Brown,  18  Ohio  C.  C.  52,  9  Ohio 
C.  D.  488. 
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contract  was  made,  subsequently  becomes  worthless ; 18  a  quitclaim 
of  land  releasing  the  interest  of  one  who  has  in  fact  no  interest 
therein ; "  the  execution  of  a  release  by  one  who  has  nothing  to 
release ; 18  the  execution  of  an  indenture  of  apprenticeship,  even 
though  void  as  not  stating  the  full  consideration ; 19  the  surrender 
of  a  guaranty  which  is  unenforceable,  since  the  consideration  is  not 
expressed  in  writing ; w  a  sale  of  whatever  gravel  there  is  on  cer- 
tain realty,  even  if  insufficient  for  the  purposes  of  the  vendee,21  or 
a  sale  of  a  mining  lease,  though  soon  forfeited  because  the  claim 
was  not  worked.22 

A  sale  of  land  for  two-thirds  of  its  actual  value,28  or  for  almost 
ten  times  its  value,24  or  a  sale  of  a  legacy  for  about  one-fifth  of 
its  actual  value,28  are  not  rendered  invalid  by  reason  of  the  inade- 
quacy of  the  consideration.  The  law  will  not  inquire  into  adequacy 
of  consideration  of  a  contract  not  to  compete.28 

The  courts  are  especially  unwilling  to  declare  a  contract  invalid 
because  of  inadequate  consideration  if  one  or  both  parties  to  the 
contract  are  taking  chances  deliberately  upon  the  outcome  of  the 
transaction.  In  such  cases,  the  fact  that  the  transaction  may  prove 
to  be  very  profitable  to  one  party  and  correspondingly  unprofitable 
to  the  other  party,  does  not  render  such  contract  invalid  in  the 
absence  of  fraud,  mistake,  and  the  like.27    A  contract  of  compro- 


H  Pittsburg,  etc.,  Co.  v.  Stove  Co., 
208  Pa.  St.  37,  57  Atl.  77. 

"McNeal  v.  Calkins,  50  111.  App.  17 
(consideration  for  a  note  from  gran- 
tee) ;  Mullen  v.  Hawkins,  141  Ind.  363, 
40  N.  E.  797  (consideration  for  a 
promise  by  a  third  person) ;  Rowe  v. 
Barnes,  101  la.  302,  70  N.  W.  197; 
Washington  Life  Ins.  Co.  v.  Marshall, 
56  Minn.  250,  57  N.  W.  658  (consider- 
ation for  a  promise  by  grantee  to  pay 
mortgages  on  such  realty).  These 
cases  can  be  explained  by  the  doctrine 
of  compromise  of  doubtful  claims.  See 
§§612  et  seq.  Compare  with  sales  of 
public  land  made  by  an  individual.  See 
1564. 

MSykes  v.  Chadwick,  85  U.  S.  (18 
Wall'.)  141,  21  L.  ed.  824. 

19  Westlake  v.  Adams,  5  C.  B.  (N.S.) 
248. 

MHaigh  v.  Brooks,  10  Ad.  &  £1.  309. 

21  Valley  City  Milling  Co.  v.  Prange, 
123  Mich.  211,  81  N.  W.  1074. 


»C.  H.  Brown  Banking  Co.  v.  Fink, 
95  Mo.  App.  257,  68  S.  W.  586. 

23  Brooks  v.  Broussard,  136  La.  380, 
67  So.  65. 

MTrumpf  v.  Shoudy,  166  Wis.  353, 
104  N.  W.  454. 

29  Good's  Estate,  227  Pa.  St.  389,  76 
Atl.  98. 

29PiIkington  v.  Scott,  15  M.  &  W. 
657;  Hitchcock  v.  Coker,  6  Ad.  &  £1. 
438. 

27  Connecticut.  Church  v.  Spicer,  85 
Conn.  579,  83  Atl.  1115. 

Iowa.  Diehl  v.  McKinnon,  173  la. 
32,  L.  R.  A.  1916C,  384,  155  N.  W.  259. 

Minnesota.  Carlson  v.  Elwel'l,  128 
Minn.  440,  151  N.  W.  188. 

New  York.  Ga  Nun  v.  Palmer,  216 
N.  Y.  603,  111  N.  E.  223. 

Wisconsin.  Jacobs  v.  Wisconsin  Nat. 
Life  Insurance  Co.,  162  Wis.  318,  156 
N.  W.  159. 
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mise  where  both  parties  intend  to  take  chances  upon  the  outcome 
of  the  transaction;21  a  contract  of  a  speculative  character  which 
provides  for  sharing  future  profits  which  may  never  be  earned;21 
a  contract  for  the  support  of  a  party  in  which  the  actual  value  of 
the  consideration  furnished  depends  upon  the  duration  of  the  life 
of  the  party  to  be  supported ; "  or  a  contract  to  make  certain  pay- 
ments as  long  as  a  designated  party  shall  live,31  have  all  of  them 
been  held  to  be  valid,  although  the  consideration  may  in  fact  prove 
to  be  inadequate  in  some  cases  or  excessive  in  others. 


§636.  Inadequacy  rendering  contract  unconscionable  at  law. 

The  unconscionable  contract  has  already  been  discussed  from  the 
standpoint  of  constructive  fraud  and  undue  influence  in  equity.1 
It  may  be  noted  here  that  the  same  doctrine  has  been  applied  by 
some  courts  of  law* — namely,  that  one  class  of  fraud  is  "apparent 
from  the  intrinsic  nature  and  subject  of  the  bargain  itself,  such  as 
no  man  in  his  senses  would  make  on  the  one  hand,  And  as  no  honest 
and  fair  man  would  accept  on  the  other,  which  are  unequitable 
and  unconscientious  bargains,  and  of  such  even  the  common  law 
has  taken  notice";3  and  that  "if  a  contract  be  unreasonable  and 
unconscionable,  but  not  void  for  fraud,  a  court  of  law  will  give  to 
the  party  who  sues  for  its  breach  damages,  not  according  to  its 
letter,  but  only  such  as  he  is  equitably  entitled  to."4  Some  of  the 
earlier  cases  have  become  classic.  Thus  in  James  v.  Morgan,1  the 
contract  was  to  pay  for  a  horse  at  the  rate  of  "a  barleycorn  a 
nail,  doubling  it  every  nail,"  which  came  to  five  hundred  quarters 
of  barley.  The  judge,  Sir  Robert  Hyde,  directed  the  jury  to  give 
the  value  of  the  horse  as  damages.     In  Thornborough  v.  White- 


21  Church  v.  Spicer,  85  Conn.  579,  83 
Atl.  1115;  Carlson  v.  EhreH,  128  Minn. 
440,  151  N.  W.  188;  Trenton  Street  Ry. 
Co.  v.  Lawlor,  74  N.  J.  Eq.  828,  71  Atl 
234;  Gra/ndin  v.  Grandin,  49  N.  J.  L. 
508,  60  Am.  Rep.  642,  9  Atl.  756. 

21  Jacobs  v.  Wisconsin  Nat.  Life  In- 
surance Co.,  162  Wis.  318,  156  N.  W. 
159. 

»Ga  Nun  v.  Palmer,  216  N.  Y.  603, 
111  N.  E.  223. 

«  Diehl  v.  McKinnon,  173  la.  32,  L. 
R.  A.  1916C,  384,  155  N.  W.  259. 

1  See  §§465  et  seq. 


2  Thornborough  v.  Whiteacre,  6  Mod. 
305  [s.  c,  sub  nomine,  Thornborow  v. 
Whitacre,  2  Ld.  Raym.  1164];  James 
v.  Morgan,  1  Lev.  Ill;  Hume  v.  United 
States,  132  U.  S.  406,  33  L.  ed.  393; 
Leland  v.  Stone,  10  Mass.  459;  Water- 
bury  v.  Laredo,  68  Tex.  565,  5  S.  W.  81. 

'Chesterfield  v.  Janssen,  2  Ves.  Sr. 
125,  155.  (An  opinion  in  equity  con- 
sisting chiefly  of  much -quoted  obiters, 
citing  as  to  the  common  law,  James 
v.  Morgan,  1  Lev.  111.) 

«  Scott  v.  United  States,  79  U.  S.  (12 
Wall.)  443,  445,  20  L.  ed.  438. 

•  1  Lev.  111. 
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acre,1  the  contract  sued  on  was  that  in  consideration  of  two  shill- 
ings and  sixpence  paid  down,  and  four  pounds,  seventeen  shillings 
and  sixpence  to  be  paid  when  the  contract  was  performed,  the  de- 
fendant promised  to  give  to  the  plaintiff  two  grains  of  rye  corn  on 
a  certain  Monday  and  double  it  successively  on  each  Monday  for 
a  year.  The  total  amount  to  be  delivered  was  five  hundred  twenty- 
four  million,  two  hundred  eighty-eight  thousand  quarters  of  rye. 
Instead  of  pleading  fraud  the  defendant  demurred  to  the  declara- 
tion. The  court  said  that  though  the  contract  was  a  foolish  one, 
the  defendant  ought  to  pay  something  for  his  folly ;  and  so  def end- 
ant 's  counsel,  "perceiving  the  opinion  of  the  court  to  be  against 
his  client,  offered  the  plaintiff  his  half  crown  and  his  cost,  which 
was  accepted  of,  and  so  no  judgment  was  given  in  the  case."  To 
turn  to  more  modern  examples,  in  Hume  v.  United  States,7  the 
government  prepared  specifications  for  bids  in  which  shucks  were 
to  be  bid  at  so  much  per  pound  instead  of  per  hundredweight,  as 
was  customary  and  intended.  A  inserted  sixty  cents  opposite  this 
item,  and  thus  bid  sixty  cents  a  pound  for  shucks  that  were  then 
worth  thirty-five  dollars  a  ton.  The  contract  was  awarded  to  him, 
but  the  officers  refused  to  pay  the  contract  price.  He  sued  in  the 
court  of  claims,  and  was  allowed  only  the  market  price ;  •  and  this 
judgment  was  affirmed  by  the  supreme  court,  with  the  remark  that 
"there  may  be  contracts  so  extortionate  and  unconscionable  on 
their  face  as  to  raise  the  presumption  of  fraud  in  their  inception, 
or  at  least  to  require  but  slight  additional  evidence  to  justify  such 
presumption.  In  such  cases  the  natural  and  irresistible  inference 
of  fraud  is  as  efficacious  to  maintain  the  defense  at  law  as  to  sus- 
tain an  application  for  affirmative  relief  in  equity."9  The  ground 
on  which  most  of  the  cases  here  cited  are  based  is  fraud  or  mistake. 
Similar  results  have  been  reached  on  the  theory  of  public  policy. 
Contracts  made  by  municipal  corporations  have  been  explained  on 
this  theory.  Thus  a  contract  to  give  an  attorney  one-third  of  the 
revenue  of  a  ferry  for  twenty  years,  amounting  to  about  three 
thousand  dollars  a  year,  for  perfecting  the  city's  title  to  lots  worth 
about  one  hundred  fifty  dollars,  was  held  void  as  being  unreason- 

•  6  Mod.  305  [s.  c,  sub  nomitie,  •  Hume  v.  United  States,  132  U.  S. 
Thornborow  v.  Whitacre,  2  Ld.  Raym.  406,  414,  33  L.  ed.  393.  The  facte 
1164].                                                               strongly  suggest  that  it  was  a  case  of 

7 132  U.  S.  406,  33  L.  ed.  393.  mistake   in    expression   by   one   party 

•  Hume  v.  United  States,  21  Ct.  CI.  known  to  the  other,  as  in  Moses  v. 
328.  Butler,  43  O.  S.  166.    See  §  280. 
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able  and  contrary  to  public  policy.10  So  a  contract  employing  at- 
torneys to  acquire  a  town-site  patent,  under  an  agreement  to  pay 
them  ten  dollars  for  each  lot  or  parcel  sold  and  conveyed  under 
the  patent,  has  been  held  invalid,  as  indefinite  in  that  there  was  no 
limitation  as  to  the  size  or  number  of  the  lots,  and  because  the  lots 
might  be  made  so  small  and  so  numerous  that  the  contract  might 
be  unreasonable  and  unconscionable.11  Other  cases  are  decided 
upon  grounds  akin  to  duress  and  undue  influence.  If  a  promise  is 
supported  by  a  consideration  so  inadequate  that  "the  mind  revolts 
at  the  enforcement  of  such  a  promise,' '  the  courts  will  "seize  upon 
the  slightest  act  of  oppression  or  advantage  to  set  at  naught  a 
promise  thus  obtained."  12  A  married  woman,  A,  and  her  husband, 
B,  had  assigned  an  insurance  policy  on  B's  life  to  X  for  value.  At 
maturity  the  insurers  refused  to  pay  the  policy  unless  A's  name 
were  indorsed  thereon;  and  A  refused  so  to  indorse  it  until  X 
agreed  in  writing  to  pay  A  five  hundred  dollars.  A  subsequently 
brought  suit  on  this  contract.  It  was  held  that  she  could  not 
recover.13 

§637.  Adequacy  of  consideration  in  equity.  Whether  equity 
will  regard  inadequacy  of  consideration  as  ground  for  treating  a 
contract  as  invalid  for  the  purpose  either  of  granting  or  of  deny- 
ing its  own  special  remedy  in  the  absence  of  other  grounds  of 
equitable  relief,  such  as  fraud,  mistake,  misrepresentation,  duress, 
and  undue  influence,  is  a  question  upon  some  phases  of  which  there 
is  a  conflict  of  authority.  It  is  frequently  said  that  mere  inade- 
quacy of  consideration,  at  least  if  not  so  extreme  as  to  shock  the 
conscience  of  the  chancellor,  will  not  of  itself  render  the  contract 
unenforceable.1    The  consideration  for  the  release  of  an  equity  of 


lOWaterbury  y.  Laredo,  68  Tex.  S65, 
5  S.  W.  81. 

11  Hayward  v.  Red  Cliff,  20  Colo.  38, 
30  Pac.  795. 

12  Kelley  v.  Caplice,  23  Kan.  474,  477, 
33  Am.  Rep.  179. 

13  Kelley  v.  Caplice,  23  Kan.  474,  33 
Am.  Rep.  179. 

1  England.  Coles  v.  Trecothick,  9 
Ves.  Jr.  234. 

United  States.  Erwrn  v.  Parham,  53 
U.  S.  (12  How.)  197,  13  L.  ed.  952. 

Alabama.  Lee  v.  Cochran,  157  Ala. 
311,  47  So.  581. 


Arkansas.  Cook  v.  Bagnell'  Timber 
Co.,  78  Ark.  47,  94  S.  W.  695. 

Florida.  Florida  Association  v.  Ste- 
vens, 61  Fla.  598,  55  So.  981. 

Illinois.  Ryan  v.  Hamilton,  205  111. 
191,  68  N.  E.  781  [reversing  Hamilton 
v.  Ryan,  103  111.  App.  212]. 

Kentucky.  Matthis  v.  O'Brien,  137 
Ky.  851,  126  S.  W.  156. 

Missouri.  Harmon  v.  Town,  17  Ho. 
237. 

New  Mexico.  Fraser  v.  State  Sav- 
ings Bank,  18  N.  M.  340,  137  Pac  592. 

New  York.  Ga  Nun  v.  Palmer,  216 
N.  Y.  603,  111  N.  E.  223. 
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redemption  need  not  be  adequate.2  If  a  contract  to  refrain  from 
competition  is  otherwise  valid  and  it  possesses  a  substantial  con- 
sideration, equity  will  not  refuse  relief  on  the  ground  that  such 
consideration  is  not  adequate.3  If  A  sells  a  business  property  to 
B,  and  as  a  part  of  the  same  transaction  A  agrees  to  refrain  from 
competition,  the  fact  that  the  consideration  which  B  pays  is  only 
the  fair  value  of  the  business  and  that  nothing  over  and  above  the 
fair  price  for  such  business  is  paid  for  the  covenant  to  refrain  from 
competition,  does  not  prevent  equity  from  enforcing  such  cove- 
nant.4 Inadequacy  of  consideration  is  not  by  itself  a  sufficient 
ground  for  denying  specific  performance.8  ' 

In  the  statement  of  this* rule  the  qualification  is  often  added 
that  if  the  inadequacy  is  so  gross  as  to  shock  the  conscience  of  the 
chancellor,  equity  will  treat  the  contract  as  invalid.8  In  such  cases 
the  practical  difficulty  is  to  determine  what  degree  of  inadequacy 
will  be  so  gross  as  to  shock  the  conscience  of  the  chancellor.  A 
contract  to  pay  about  three  thousand  dollars  for  a  leasehold  for  a 


West  Virginia.  Conaway  v.  Sweeney, 
24  W.  Va.  643. 

"With  the  wisdom  or  fol'ly  of  con- 
tracts the  courts  have  no  concern." 
Florida  Association  v.  Stevens,  61  Fla. 
598,  55  So.  081. 

"The  amount  of  consideration,  so  it 
be  appreciable,  is  immaterial."  Oreen 
v.  Higham,  161  Mo.  533,  61  S.  W.  708. 

Such  inadequacy  is  not  ground  for 
setting  a  conveyance  aside. 

Alabama..  Juzan  v.  Toulmin,  0 
Ala.  662,  44  Am.  Dec.  448> 

Kentucky.  Matthis  v.  O'Brien,  137 
Ky.  651,  126  S.  W.  156. 

Maryland.  Feigley  v.  Feigley,  7  Md. 
537,  61  Am.  Dec.  375. 

New  Jersey.  Phillips  v.  Pulten,  45 
N.  J.  Eq.  5,  16  Atl.  0. 

Pennsylvania.  Davidson  v.  Little,  22 
Pa.  St.  245,  60  Am.  Dec.  81. 

Texas.  Briscoe  v.  Bronaugh,  1  Tex. 
326,  46  Am.  Dec.  108. 

Washington.  Tausick  v.  Tausick,  52 
Wash.  301,  100  Pac.  757. 

Wisconsin.  Cooper  v.  Reilly,  00  Wis. 
427,  63  N.  W.  885.  For  adequacy  of 
consideration  in  an  ante-nuptial  con- 


tract, see  Watson  v.  Watson  (Kan.), 
180  Pac.  242. 

2bcholl  v.  Hopper,  134  Ky.  83,  110 
S.  W.  770. 

3  Freudenthal  v.  Espey,  45  Colo.  488, 
102  Pac.  280;  Threlkeld  v.  Steward,  24 
Okla.  403,  103  Pac.  630;  Nelson  v. 
Brassington,  64  Wash.  180,  116  Pac. 
620. 

4McAuliffe  v.  Vaughan,  135  Ga.  852, 
33  L.  R.  A.  (N.S.)  255,  70  S.  E.  322; 
Nelson  v.  Brassington,  64  Wash.  180, 
110  Pac.  620. 

5  United  States.  Erwin,  v.  Parham, 
53  U.  S.  (12  How.)  107,  13  L.  ed.  052. 

Illinois,  Ullfeperger  v.  Meyer,  217 
111.  262,  75  N.  E.  482;  Adams  v.  Pea- 
body  Coal  Co.,  230  111.  460,  82  N.  E.  645, 

Indiana.  Hamilton  v.  Hamilton,  162 
Ind.  430,  70  N.  E.  535. 

North  Carolina.  Combes  v.  Adams, 
150  N.  Car.  64,  63  S.  E.  186. 

Rhode  Island.  Sweeney  v.  Brow,  35 
R.  I.  227,  86  Atl.  115. 

Utah.  Cummings  v.  Nielson,  42  Utah 
157,  120  Pac.  610. 

•  Coles  v.  Treco thick,  0  Ves.  Jr.  234; 
Deep  water  Council  v.  Renick,  50  W. 
Va.  343,  53  S.  E.  552. 
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term  of  four  years,  which  was  worth  about  eighteen  dollars  a  year 
above  the  ground  rent  and  taxes,  and  four  hundred  dollars  in 
money,  was  held  to  be  on  consideration  so  inadequate  that  relief 
would  be  given.7  An  equity  of  redemption  is  held  to  be  so  inade- 
quate a  consideration  as  to  render  the  contract  unenforceable  if 
the  mortgage  debt  so  nearly  equals  the  value  of  the  property  that 
the  equity  of  redemption  is  practically  worth  nothing.*  In  some 
jurisdictions  the  courts  of  equity  have  gone  so  far  as  to  enforce 
contracts  upon  a  nominal  consideration,9  although  it  would  seem 
that  if  any  inadequacy  of  a  substantial  consideration  would  shock 
the  conscience  of  the  court,  a  nominal  consideration  should  do  so. 
If  an  option  for  value  is  accepted  before  it  is  revoked,  the  ade- 
quacy of  the  consideration  for  the  option  is  immaterial10 

In  other  jurisdictions  it  is  said  that  equity  will  not  give  specific 
performance  if  the  consideration  is  not  adequate,11  since  equity  will 
give  specific  performance  only  if  the  contract  is  fair  and  reason- 
able. If  the  consideration  which  is  relied  upon  consists  of  valuable 
improvements  upon  the  realty,  equity  has  refused  specific  perform- 
ance where  the  valuable  improvements  were  less  than  the  rental 
value  of  the  Jand.12  The  consideration  may  be  so  inadequate  that 
specific  performance  will  be  denied;  and  yet  rescission  may  also 
be  denied.1*  A  promise  by  a  mortgagor  to  buy  mortgaged  prop- 
erty from  a  bidder  at  a  foreclosure  sale,  at  the  price  at  which  he 
bid  it  in,  giving  a  mortgage  for  the  entire  amount  of  the  purchase 
price  with  seven  per  cent,  interest,  was  held  to  be  unenforceable.14 

In  some  states,  it  is  provided  by  statute  that  specific  perform- 
ance will  not  be  given  unless  the  consideration  is  adequate.19  Under 


tf/atkina  v.  Collins,  11  Ohio  31.  (In 
this  case  the  purchaser  believed  that 
she  was  getting  a  fee  simple;  she  was 
an  elderly  invalid  and  the  contract  was 
made  with  her  through  her  step- 
father.) 

•  Koch  v.  Streuter,  232  III  504,  83 
N.  E.  1072;  State  Security  &  Realty 
Co.  v.  Shaffer,  176  Mich.  639,  142  N. 
W.  1058. 

•  Alabama  Central  R.  R.  Co.  v.  Long, 
158  Ala.  301,  48  So.  363;  Bethea  v. 
McCullough,  195  Ala.  480,  70  So.  680. 

10  Smith  v.  Bangham,  156  Cal.  359, 
104  Pac.  689. 

11  England.  Day  v.  Newman,  2  Cox 
Ch.  77. 


Connecticut.  Dodd  v.  Seymour,  21 
Conn.  476. 

Indiana.  Thayer  v.  Younge,  86  Ind. 
259. 

Maryland.  Warren  Mfg.  Co.  v.  Bal- 
timore, 119  Md.  186,  86  Atl.  502. 

Missouri.  OMver  v.  Johnson,  238  Mo. 
359,  142  S.  W.  274;  Walker  v.  Bohan- 
nan,  243  Mo.  119,  147  S.  W.  1024. 

12  Young  v.  Crawford,  82  Ark.  33, 
100  S.  W.  87. 

UWatkins  v.  Collins,  11  Ohio  31. 

14  Calvary  Baptist  Church  v.  Dart, 
G8  S.  Car.  221,  47  S.  E.  66. 

IB  Stein  v.  Archibald,  151  Cal.  220, 
90  Pac.  536;  WaRer  G.  Reese  Co.  v. 
House,  162  Cal.  740,  124  Pac  442;  Wil- 
son v.  White,  161  Cal.  453.  119  Pac  895. 
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a  statute  which  provides  that  specific  performance  can  not  be  had 
unless  the  consideration  is  adequate,  specific  performance  has  been 
refused  where  the  property  was  worth  fifteen  thousand  dollars  and 
the  contract  price  was  fourteen  thousand  dollars,  the  owners  living 
at  a  distance  from  the  property  and  knowing  nothing  of  its  condi- 
tion or  value  while  the  purchasers  knew  such  facts.10  A  considera- 
tion is  adequate  under  a  statute  requiring  adequacy,  if  it  is  fair 
and  reasonable,  even  if  it  is  not  the  highest  consideration  which 
might  have  been  obtained.17 

In  some  jurisdictions  the  test  of  the  inadequacy  of  consideration 
which  will  cause  equity  to  refuse  to  grant  specific  performance, 
has  been  said  to  be  such  gross  inadequacy  as  to  suggest  fraud,18  or 
to  render  the  contract  unconscionable.11  The  rule  that  specific  per- 
formance will  be  refused  if  the  consideration  is  so  inadequate  as  to 
shock  the  conscience  of  the  chancellor,  is  probably  equivalent  to 
the  rule  that  such  relief  will  be. refused  if  the  inadequacy  of  con- 
sideration is  so  extreme  as  to  show  the  existence  of  fraud. 

If  adequacy  of  consideration  is  to  be  considered  as  affecting  the 
validity  of  the  contract,  the  question  of  the  adequacy  or  inade- 
quacy of  the  consideration  must  be  determined  as  of  the  time  of 
the  making  of  the  contract.20  If  the  consideration  is  adequate  at 
the  time  of  making  the  contract,  such  contract  is  enforceable,  al- 
though by  reason  of  a  subsequent  change  in  value  the  consideration 
is  inadequate  at  the  time  of  performance.21  If  A  agrees  to  support 
B,  such  contract  can  not  be  held  to  be  inadequate  because  of  the 
fact  that  B  lives  for  so  short  a  time  that  the  contract  is  profitable 
to  A.22    A  promise  to  care  for  another  is  consideration  for  a  prom- 


ts Wibon  v.  White,  161  Cal.  453,  119 
Pac.  895. 

17  Wilson  v.  White,  161  Cal.  453,  119 
Pac.  895. 

It  Inadequacy  "so  gross  as  to  shock 
the  moral  Bense"  is  said  to  be  ground 
for  rescission  in  equity,  as  suggesting 
fraud.  German  Corporation  v.  Negau- 
nee  Qerman  Aid  Society,  172  Mich.  650, 
138  N.  W.  343.  "Where  the  inadequacy 
of  price  is  so  great  that  the  mind  re- 
volts at  it,  the  court  will  lay  hold  on 
the  slightest  circumstances  of  oppres- 
sion or  advantage  to  rescind  the  con- 
tract."  Hough's  Adm'rs  v.  Hunt,  2 
Ohio  495,  15  Am.  Dec.  569. 


1»  Butler  v.  Duncan,  47  Mich.  94,  41 
Am.  Rep.  711,  10  N.  W.  123;  Howells 
v.  Pacific  State  Savings,  Loan  and 
Building  Co.,  21  Utah  45,  81  Am.  St. 
Rep.  659,  60  Pac.  1025. 

20Charbonier  v.  Arbona,  63  Fla.  384, 
57  So.  887;  Warner  v.  Marshall,  166 
Ind.  88,  75  N.  E.  582;  Drefaht  v.  Rahe, 
132  la.  563,  107  N.  W.  179.    See  §  640. 

2fCharbonier  v.  Arbona,  63  Fla.  364, 
57  So.  887.     See  §  640. 

22  Warner  v.  Marshall,  166  Ind.  88, 
75  N.  E.  582;  Drefahl  v.  Rabe,  132  la, 
563,  107  N.  W.  179. 
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isa  to  convey  land  worth  about  twenty  thousand  dollars,  though 
such  services  are  rendered  only  for  three  years  and  a  half.23  A's 
promise  to  transfer  a  bank  deposit  amounting  to  four  thousand 
dollars,  finds  sufficient  consideration  in  B's  promise  to  support  A, 
who  was  eighty-four  years  of  age,  for  the  remainder  of  her  life.24 
If  the  consideration  is  an  unliquidated  amount,  that  fact  re- 
moves all  question  as  to  the  adequacy  of  such  consideration.21  In- 
adequacy of  consideration  in  connection  with  other  circumstances, 
such  as  circumstances  of  oppression,  unfair  dealing,  confidential 
relationship  between  the  parties,  deficient  mental  or  physical  capac- 
ity, and  the  like,2*  or  if  so  extreme  as  to  suggest  fraud  of  itself,27 
may  be  an  important  factor  in  determining  the  existence  of  fraud, 
constructive  fraud,  or  undue  influence,21 

§  638.  General  effect  of  inadequacy  of  consideration  in  equity. 

Inadequacy  of  consideration  is  not,  by  itself,  ground  for  granting 
equitable  relief  as  by  rescission  or  cancellation.1  If  there  is  no 
undue  influence  or  fraud,  a  party  may  exact  whatever  considera- 


» Warner  v.  Marshall,   166  Ind.  88, 
75  N.  E.  582. 

24Drefahl  v.  Rabe,  132  la.  563,  107 
N.  W.  179. 

»  Schmidt  v.  J.  F.  Schmidt  Bros.  Co., 
272  111.  340,  111  N.  E.  1025. 

2»  Warren  Mfg.  Co.  v.  City  of  Balti- 
more, 119  Md.  188,  86  Atl.  502. 

See   §469.  * 

27  See  ante,  this  section. 

21  See  §§465  et  seq. 

1  Alabama.  Juzan  v.  Toulmin,  9  Ala. 
662,  44  Am.  Dec.  448;  Sellers  v.  Knight, 
185  Ala.  96,  64  So.  329;  Chance  v. 
Chapman,  195  Ala.  613,  70  So.  676; 
Hassell  v.  Hassell,  —  Ala.  — ,  77  So. 
716. 

Colorado.  Meyer  v.  Nelson,  —  Colo. 
— ,  108  Pac.  1175. 

Florida.  Mitchell  v.  Mason,  65  Fla. 
208,  61  So.  579. 

Illinois.  Van  Gundy  v.  Steele,  261 
111.  206,  103  N.  E.  754. 

Iowa.  Lewis  v.  Arbuckle,  85  la.  335, 
16  L.  R.  A.  677,  52  N.  W.  237;  Hem- 
street  v.  Wheeler,  100  la.  282,  69  N. 
W.  518.    (Property  worth  six  thousand 


dollars  conveyed  to  a  daughter  for 
three  thousand  dollars  and  a  contract 
for  support  of  both  parents  for  life.) 

Kentucky.  Beard  v.  Campbell,  9  Ky. 
(2  A.  K.  Mar.)   125,  12  Am.  Dec.  362. 

North  Carolina.  Leonard  v.  Power 
Co.,  155  N.  Car.  10,  70  S.  E.  1061 ; 
Hodges  v.  Wilson,  165  N.  Car.  323,  81 
S.  E.  340. 

Oklahoma.  Bruner  v.  Cobb,  37  Okla. 
228,  L.  R.  A.  1916D,  377,  131  Pac.  165. 

Pennsylvania.  Davidson  v.  Little,  22 
Pa.  St.  245,  60  Am.  Dec.  81. 

South  Carolina.  Johnson  v.  Frank- 
lin, 58  S.  Car.  394,  36  S.  E.  664. 

Texas.  Briscoe  v.  Bronaugh,  1  Tex. 
326,  46  Am.  Dec.  108. 

Washington.  White  v.  Johnson,  4 
Wash.  113,  29  Pac.  932. 

West  Virginia.  Bade  v.  Feay,  63  W. 
Va.  166,  61  S.  E.  348;  Garten  v.  Lay- 
ton,  76  W.  Va.  63,  84  S.  E.  1058. 

Wisconsin.  Cooper  v.  Reilly,  90  Wis. 
427,  63  X.  W.  885;  Krause  y.  Reichel, 
167  Wis.  360,  167  N.  W.  817. 

See  also,  Watson  v.  Watson  (Kan.), 
180  Pac  242. 
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tion  he  wishes  if  he  can  induce  the  other  party  to  assent  thereto.2 
It  has  been*  said  in  obiter  that  inadequacy  may  be  in  equity  a 
ground  for  setting  aside  an  executory  contract,  but  not  for  cancel- 
ing an  executed  conveyance.3 

Rescission  will  be  granted  for  inadequacy  of  consideration  only 
if  so  gross  as  to  shock  the  conscience,4  but  if  sufficiently  gross,  the 
inadequacy  is  evidence  of  fraud;8  or,  as  is  said  in  some  jurisdic- 
tions, such  inadequacy  will  cause  the  court  to  scrutinize  the  trans- 
action carefully.8  A  contract  of  compromise  will  not  be  set  aside 
unless  the  inadequacy  is  so  gross  as  to  shock  the  conscience.7 

It  has  even  been  held  that  inadequacy  not  rendering  the  contract 
unconscionable  will  not  prevent  the  remedy  of  specific  performance 
from  being  given.8  In  many  jurisdictions,  however,  equity  will  not 
enforce  the  contract  unless  it  is  fair  and  just,9  and  in  some  cases 
inadequacy  is  regarded  as  making  the  contract  unfair  and  unjust.10 


2  Bruner  v.  Cobb,  37  Okla.  228,  L.  R. 
A.  1916D,  377,  131  Pac.  165. 

3  Davidson  v.  Little,  22  Pa.  St.  245, 
60  Am.  Dec.  81. 

4  Wilson  v.  Mullins,  —  Ala.  — ,  75 
So.  900;  Krause  v.  Reichel,  167  Wis. 
360,  167  N.  W.  817.  See  also,  Meyer  v. 
Nelson,  —  Colo.  — ,  168  Pac.  1175. 

■  Walker  v.  Bourgeois,  88  N.  J.  Eq. 
124,  102  Atl'.  250. 

SRembe  v.  Ferguson,  —  la  — ,  166 
N.  W.  720. 

T  Gill  v.  Southern  Pacific  Co.,  174  Cal. 
84,  161  Pac.  1153. 

I  United  States.  Erwm  v.  Parham, 
53  U.  S.  (12  How.)  197,  13  L.  ed.  052; 
Heyward  v.  Bradley,  179  Fed.  325,  102 
C.  C.  A.  509. 

Alabama.  South,  etc.,  R.  R.  v.  R.  R., 
98  Ala.  400,  39  Am.  St.  Rep.  74,  13  So. 
682. 

Colorado.  McDermott  v.  Lindquist, 
(Colo.),   179  Pac.   147. 

Kansas.  Greenwood  v.  Greenwood,  97 
Kan.  380,  155  Pac.  807;  Stahl  v.  Ste- 
venson, 102  Kan.  447,  844,  171  Pac. 
1164. 

Kentucky.  Schmidtz  v.  Ry.,  101  Ky. 
441,  38  L.  R.  A.  809,  41  S.  W.  1015. 

Maryland.    Chicora  Fertilizer  Co.  v. 


Dunan,  01  Md.*144,  50  L.  R.  A.  401, 
46  Atl.  347. 

Massachusetts.  Lee  v.  Kirby,  104 
Mass.  420;  Roberts  v.  Cambridge,  170 
Mass.  199,  49  N.  E.  84;  Nickerson  v. 
Bridges,  216  Mass.  416,  103  N.  E.  939. 

New  Jersey.  McCormick  v.  Stephany, 
57  N.  J.  Eq.  257,  41  Atl.  840;  Madison 
Athletic  Association  v.  Brittin,  60  N. 
J.  Eq.  160,  46  Atl.  652. 

New  York.  Seymour  v.  Delancy,  3 
Cow.  (N.  Y.)  445,  15  Am.  Dec.  270. 

North  Carolina.  Combes  v.  Adams, 
150  N.  Car.  64,  63  S.  E.  1S6. 

Ohio.    Galloway  v.  Barr,  12  Ohio  354. 

Rhode  Island.  Sweeney  v.  Brow,  35 
R.  1.  227,  86  Atl.  115. 

West  Virginia.  Conaway  v.  Sweeney, 
24  W.  Va.  643. 

SKenyon  v.  Weissberg,  240  Fed.  536; 
Anthony  v.  Eve,-  —  S.  Car.  — .  95  S.  E. 
513.  So  under  the  North  Dakota  Code: 
Compiled  Laws  (1913),  §7198.  Beebe 
v.  Hanson,  —  N.  D.  — ,  169  N.  W.  31. 

10  Indiana.  Thayer  v.  Younge,  86 
Ind.  259. 

Iowa.  Steltzer  v.  Compton,  167  la. 
266,  149  N.  W.  243. 

Kentucky.  Lexington  &  E.  Ry.  Co. 
▼.  Williams  (Ky.),  209  S.  W.  59. 


§639 


Page  on  Contracts 


1110 


By  statute  in  some  jurisdictions,  specific  performance  is  refused 
unless  the  consideration  is  just  and  reasonable.11  If  the  contract  is 
harsh  and  unconscionable,  specific  performance  will  be  denied," 
The  inadequacy  of  consideration  may,  however,  be  so  gross  as  to 
shock  the  conscience ;  and  in  such  a  case  the  doctrines  which  apply 
to  unconscionable  contracts  will  prevent  its  enforcement.13 

§  639.  What  constitutes  inadequacy  of  consideration.  Whether 
a  consideration  is  adequate  or  not  depends  very  largely  on  the 
circumstances  of  each  particular  case.  No  arbitrary  rule  as  to  the 
percentage  of  the  actual  value  that  must  be  paid  to  constitute  an 
adequate  consideration  can  be  laid  down.  To  give  some  specific 
examples,  keeping  in  view  the  fact  that  often  the  other  circum- 
stances of  weakness  of  mind,  confidence  and  trust,  oppression,  and 
the  like,  are  after  all  decisive  in  each  particular  case:  the  consid- 
eration has  been  held  inadequate  where  five  dollars  was  paid  for 
realty  worth  one  thousand  dollars ; 1  where  five  hundred  dollars 
was  paid  for  realty  worth  eight  thousand  dollars ; 2  where  fifty  dol- 
lars was  paid  for  land  worth  five  hundred  dollars;3  and  where 
nearly  five  hundred  dollars  was  charged  for  the  trouble  of  endors- 
ing an  insurance  policy.4  A  conveyance  made  by  a  spendthrift,  of 
his  life  estate  in  property  worth  two  thousand  dollars,  for  fifty 
dollars,  has  been  avoided  in  equity.3  So  where  A  borrowed  about 
two  thousand,  five  hundred  dollars  by  a  transaction  whereby,  in 
addition  to  the  principal  and  interest,  he  was  to  pay  nearly  twelve 
thousand  dollars  for  land  not  worth  six  thousand  dollars,  the  con- 
sideration was  held  to  be  so  inadequate  that  the  contract  was  un- 


Montana.     Interior  Securities  Co.  v. 
Campbell    (Mont.),   178  Pac.  582. 

North  Dakota.    Bee  be  v.  Hanson,  — 
N.  D.  — ,  169  N.  W.  31  (statute). 

Washington.  Pasco  Fruit  Lands  Co. 
v.  Timmerman,  88  Wash.  112,  152  Pac. 
675.  Inadequacy  will  be  considered  as 
an  element  in  determining  whether  to 
grant  specific  performance  or  not;  and 
such  relief  will  not  be  granted  unless 
the  party  who  seeks  such  relief  can 
show  that  no  injustice  will  be  done 
to  the  adversary  party.  McDermott  v. 
Lindquist  (Colo.),  179  Pac.  147. 
'  11  Morrill  v.  Evereon,  77  Cal.  114,  19 
Pac.  190;  Prince  v.  Lamb,  128  Cal.  120, 
60  Pac.   689;   Klein  v.  Markarian,   175 


Cal.  37,  165  Pac.  3;  Darnell  v.  Alexan- 
der, 178  Ky.  404,  199  S.  W.  17;  Melton 
v.  Cherokee  Oil  &  Gas  Co.,  —  Okla.  — , 
170  Pac.  691. 

12  Darnel*  v.  Alexander,  178  Ky.  404, 
199  S.  W.  17. 

13  See  §  641. 

1  Stephens  v.  Ozbourne,  107  Tenn. 
572,  89  Am.  St.  Rep.  957,  64  S.  W.  902. 

2  Rothenbarger  v.  Rothenbarger,  111 
Mo.  1,  19  S.  W.  932. 

3  Wright  v.  Wilson,  8  Tenn.  (2 
Yerg.)  294. 

4Kelley  v.  Coplice,  23  Kan.  474,  33 
Am.  Dec.  179. 

SRidgeway  v.  Herbert,  150  Mo.  606, 
73  Am.  St.  Rep.  464,  51  S.  W.  104o! 
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conseionable.'  Specific  performance  has  been  refused  in  case  of  a 
sale  for  five  hundred  and  fifty  dollars  of  land  worth  sixteen  hun- 
dred dollars,7  or  of  a  contract  for  exchanging  a  farm  worth  about 
twenty-five  thousand  dollars  for  one  which  was  mortgaged  to  its 
full  value.1  A  lease  of  valuable  oil  land,  which  imposes  no  duty 
upon  the  lessee  and  the  consideration  for  which  is  one  dollar,  is 
said  to  be  unconscionable.9  A  release  of  a  claim  for  personal  dam- 
ages is  upon  inadequate  consideration  where  compensation  is  made 
only  for  a  small  part  of  the  time  which  is  actually  lost,  and  no 
compensation  is  made  for  suffering  or  for  permanent  disability.10 
If  an  annuity  for  life  is  part  of  the  consideration,  the  question  of 
adequacy  depends  in  part  on  the  expectancy  of  life  of  the  annu- 
itant if  the  annuity  exceeds  the  annual  income  from  the  property. 
If  the  annuity  is  less  than  annual  income,  inadequacy  to  some  ex- 
tent is  there  manifest.  Hence,  the  expectancy  of  life  of  the  annu- 
itant may  be  considered  in  determining  whether  the  consideration 
is  inadequate.11  A  conveyance  of  property  worth  twenty  thousand 
dollars,  in  return  for  the  assumption  of  a  mortgage  for  four  thou- 
sand dollars,  giving  a  note  for  five  thousand  dollars  and  agreeing 
to  pay  an  annuity  of  six  hundred  dollars  a  year  for  the  life  of  a 
woman  then  over  seventy,  was  held  to  be  on  inadequate  considera- 
tion.12 So  a  conveyance  of  property  worth  from  six  to  eight  thou- 
sand dollars,  in  consideration  of  a  cash  payment  of  two  hundred 
and  fifty  dollars,  and  an  agreement  to  pay  an  annuity  of  five  hun- 
dred dollars  and  all  doctor's  bills  for  the  life  of  a  woman  between 
sixty  and  seventy,  in  very  poor  health,  who  died  in  a  few  weeks, 
was  held  to  be  on  inadequate  consideration.13  So  conveyance  of 
land  worth  three  thousand  dollars,  on  consideration  of  supporting 
a  feeble  grantor  of  eighty,14  or  a  conveyance  of  land  worth-  ten 
thousand  dollars,  on  consideration  of  supporting  grantor  for  life 
and  paying  him  one  hundred  dollars  annually  for  life,  the  grantor 
being  more  than  seventy  years  of  age,11  had  been  held  to  be  upon 

•  Hough  v.  Hunt,  2  Ohio  405,  15  Am.  11  Kennedy  v.   Currie,  3  Wash.   442, 
Dec.  569.                                                              28  Pac.  1028. 

7Phelan  v.  Neary,  22  S.  D.  265,  117  «Bruguier  v.  Pepin,  106  la.  432,  76 

N.  W.  142.  N.  W.  808. 

•  Koch   v.   Streuter,  232  111.  504,   83  MAllore  v.  Jewell,  94  U.  S.  506,  24 
N.  E.  1072.  L.  ed.  260. 

•  Federal  Oil  Co.  v.  Western  Oil  Co.,  14  Johnson  v.   Stonestreet   (Ky.),  66 
112  Fed.  373.  S.  W.  621. 

W  Causey  v.  Seaboard  A.  L.  R.  Co.,  IBMcKinnon   v.   Henderson,   145   Ga. 

160  N.  Car.  5,  L.  R.  A.   1915E,   1185,      373,  89  S.  E.  415. 
81  S.  E.  917. 
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inadequate  consideration.  A  conveyance  to  a  child  in  considera- 
tion of  support  for  life  of  a  grantor  aged  eighty-six,  has  been  up- 
held.18 Inadequacy  of  consideration  and  unfairness  of  a  con- 
tract for  support  have  been  held  to  exist  where  the  promise  to  fur- 
nish support  was  unenforceable,  as  where  it  was  made  orally  when 
required  to  be  in  writing,17  or  where  the  promisor  gave  no  security 
for  performance  and  had  no  means  of  performing  outside  of  the 
property  thus  conveyed.11  So  a  conveyance  upon  the  grantee's 
verbal  promise  to  pay  a  lien  on  the  property  which  the  grantor 
was  under  no  personal  obligation  to  pay,  was  held  to  be  on  inade- 
quate consideration.19 

If  the  consideration  is  substantially  equal  in  value  to  the  prop- 
erty or  other  legal  right  which  is  given  therefor^  inadequacy  of 
consideration  does  not,  of  course,  exist.20  The  sale  of  land  worth 
twenty-three  dollars  an  acre  for  sixteen  dollars  an  acre ; 21  a  sale  of 
land  which  is  worth  about  eight  hundred  dollars  for  four  hundred 
and  fifty  dollars;22  a  sale  for  twenty  thousand  dollars,  of  mining 
rights,  part  of  which  may  possibly  not  be  exercised  for  many  years, 
and  which  prove  ultimately  to  be  worth  seventy  thousand  dollars ; a 
a  contract  to  devise  certain  property  to  A,  if  A  would  marry  B, 
even  if  the  wife  and  family  of  the  promisor  received  much  less 
from  his  estate  than  they  would  have  received  if  he  had  not  made 
such  contract ; 24  or  to  transfer  a  number  of  shares  of  stock  which 
had  no  market  value  and  was  not  readily  sold,  to  B,  in  considera- 
tion of  B's  going  to  a  city  at  a  considerable  distance  and  selling  a 
considerable  amount  of  the  treasury  stock  of  such  corporation, 
which  required  several  months ; a  or  to  pay  two  hundred  dollars  for 
an  equity  in  realty  worth  less  than  one  thousand  dollars,  encum- 
bered by  some  invalid  tax  sales  and  a  mortgage  which  was  prima 
facie  barred  by  the  Statute  of  Limitations,28  are  none  of  them  on 
considerations  so  inadequate  that  the  contract  is  unenforceable. 

18  Davis  v.  Latta,  94  la.  727,  62  N.  21  Harrison  v.  Otley,  101  la.  652,  70 
W.  17.                                                               N.  W.  724. 

"Odell    v.   Moss,    130    Car.    352,    62  »Storthz  v.  Arnold,  74  Ark.  68,  84 

Pac.  555.  S.  W.  1036. 

WLandfair    v.    Thompson,    112    Ga.  23  Bradley  v.  Heyward,  164  Fed.  107. 

487,  37  S.  E.  717;  Thomas  v.  Crawford,  24Sarasohn   v.   Kamaiky,    193  N.    Y. 

118  Mich.  253,  76  N.  W.  394.  203,  86  N.  E.  20. 

19  Lamb  v.  Lamb  (N.  J.  Eq.),  23  Atl.  25  Wait  v.  Kern  River  Mining,  Mill- 
1009.  ing  &  Developing  Co.,  157  Cal.  16,  106 

MHunholz  v.  Helz,  141  Wis.  222,  124      Pac.  98. 
N.  W.  257.  28  Barney    v.    Chamberlain,   86    Neb. 

785,  124  N.  W.  482. 
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Adequacy  is  to  be  determined  by  the  value  of  the  forbearance 
of  the  promisee  and  not  by  the  value  of  the  gain  to  the  promisor.27 
A  contract  by  which  A  agrees  to  convey  realty  to  B,  in  considera- 
tion of  which  B  agrees  to  build  a  house  thereon,  in  which  the 
parents  of  A  and  B  are  to  reside,  is  supported  by  adequate  con- 
sideration.21 


§  640.  Adequacy  as  of  date  of  transaction.  Whether  a  consid- 
eration is  inadequate  or  not,  depends  upon  the  facts  as  they  exist 
at  the  time  of  the  transaction,  and  not  upon  the  facts  as  they  de- 
velop thereafter.1  A  conveyance  of  all  the  grantor's  property  in 
consideration  of  a  contract  for  future  support  can  not  be  said  to 
be  on  so  inadequate  a  consideration  as  to  be  unconscionable.2  An 
assignment  of  a  four-thousand-dollar  bank  depoc  it,  in  consideration 
for  a  promise  to  support  a  woman  who  was  eighty-four  years  old, 
and  who  in  fact  lived  but  a  few  months,  is  not  inadequate.9  A 
contract  by  which  a  daughter  agrees  to  take  care  of  her  father  and 
support  him  during  the  rest  of  his  life,  in  consideration  of  which 
the  father  agrees  to  convey  to  her  land  which  is  worth  about  fif- 
teen hundred  dollars,  is  not  upon  an  inadequate  consideration, 
although  the  father  is  advanced  in  years,  suffering  from  tubercu- 
losis, and  is  not  likely  to  live  over  a  year.4  The  fact  that  the  con- 
tract provides  for  payment  by  the  vendee  in  advance,  does  not  of 
itself  show  inadequacy  of  consideration.1  If  a  contract  to  furnish 
support  in  consideration  of  the  conveyance  of  land  is  upon  ade- 
quate consideration  when  it  is  entered  into,  it  is  not  rendered  void- 
able by  the  fact  that  the  market  value  of  such  land  advances  ma- 
terially.8 A  promise  by  A  to  work  for  B  during  B's  life,  in  con- 
sideration of  a  share  in  B's  property  upon  his  death,  is  not  upon 
inadequate  consideration.7 


CTMagee  v.  Magee,  i74  Cal.  276,  102 
Pae,  1022. 

MMagee  v.  Magee,  174  Cal.  276,  162 
Pac.  1023. 

1 1llinois.  Aldrich  v.  Aldrieh  (10.), 
122  N.  E.  472. 

Iowa.  Drefahl  v.  Security  Savings 
Bank,  132  la.  563,  107  N.  W.  179. 

Mississippi.  Horn  v.  Beatty,  86 
Miss.  504,  37  So.  833. 

Missouri.  Campbell  v.  McLaughlin, 
—  Mo.  — ,  205  S.  W.  18. 


iCanipbell  v.  McLaughlin,  —  Mo.  — , 
205  S.  Wr^Si  Scolf  v.  Collin  County, 
80  Tex.  514,  lsTdTrtt*.-  — " 

3  Drefahl  v.  Security  Savings  Bank, 
132  la.  563,  107  N.  W.  179. 

4  Lee  y.  Lee,  258  Mo.  599,  167  S.  W. 
1030. 

iPrichard  v.  Mulhatl,  140  la.  1,  116 
N.  W.  43. 

•  Aldrich  v.  Aldrich  (HI.),  122  N.  B. 
472. 

7  Taylor  v.  Holyfield  (Kan.),  180  Bm» 
208. 
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§641.  Unconscionable  contracts  in  equity— Nature.  The  dis- 
cussion of  the  facts  which,  in  combination  with  inadequacy  of  con- 
sideration,  avoid  a  contract  has  carried  us  well  into  the  subject  of 
the  unconscionable  contract.  An  unconscionable  contract  is  said 
to  be  one  "such  as  no  man  in  his  senses  and  not  under  a  delusion 
would  make  on  the  one  hand,  and  as  no  honest  and  fair  man  would 
'  accept  on  the  other."1  To  what  extent  inadequacy  of  considera- 
tion must  go  to  make  a  contract  unconscionable  is  difficult  to  state, 
except  in  abstract  terms,  which  give  but  little  practical  help.  It 
has  been  said  that  there  must  be  "an  inequality  so  strong,  gross, 
and  manifest,  that  it  must  be  impossible  to  state  it  to  a  man  of 
common  sense  without  producing  an  exclamation  at  the  inequality 
of  it."2  Another  form  of  stating  the  rule  is  that  "where  the  in- 
adequacy of  price  is  so  great  that  the  mind  revolts  at  it,  the  couxt 
will  lay  hold  on  the  slightest  circumstances  of  oppression  or  ad- 
vantage to  rescind  the  contract."3  It  is  also  said  that  a  contract 
will  be  regarded  as  unconscionable  if  the  inadequacy  is  so  gross  as 
to  shock  the  conscience.4  The  fact  that  the  contract  is  a  foolish 
one  for  one  of  the  parties,  and  a  very  advantageous  one  for  the 
other,  does  not  of  itself  establish  the  fact  that  it  was  unconscion- 
able.1 No  arbitrary  rule  can  be  laid  down  for  determining  whether 
a  contract  is  unconscionable  or  not.    "In  the  very  nature  of  things, 


1  Chesterfield  v.  Janssen,  2  Ves.  St. 
125,  155  [quoted  in  Hume  v.  United 
States,  132  U.  S.  406,  33  L.  ed.  303, 
and  in  Howells  v.  Building  Co.,  21 
Utah  45,  56,  81  Am.  St.  Rep.  658,  662, 
60  Pac.  1025]. 

2  G wynne  v.  Heaton,  1  Brown  Ch.  1, 
9  [quoted  in  Stephens  v.  Ozbourne,  107 
Tenn.  572,  577,  89  Am.  St.  Rep.  957, 
960,  64  S.  W.  902]. 

3  Hough  v.  Hunt,  2  Ohio  495,  502, 
15  Am.  Dec.  569,  571. 

♦  Wilson  v.  Mullins,  —  Ala.  — f  75 
So.  900;  Hodges  v.  Wilson,  165  N.  Oar. 
323,  81  S.  E.  340;  Bruner  v.  Cobb,  37 
Okla.  228,  L.  R.  A.  1916D,  377,  131 
Pac.  165.  See  also,  Pindall  v.  Water- 
man, 84  Ark.  575,  120  Am.  St.  Rep.  87, 
106  S.  W.  946;  Rembe  v.  Ferguson,  — 
la.  — ,  166  N.  W.  720;  Walker  v.  Bour- 
geois, 88  N.  J.  Eq.  124,  102  Atl.  250; 
Barker  v.  Wiseman  (Okla.),  151  Pac 
1047. 


8  United  States.  American  Smelting 
&  Refining  Co.  v.  Bunker  Hill  &  Sulli- 
van. Mining  &  Concentrating  Co.,  248 
Fed.  172. 

Georgia.  Equitable,  etc,  Co.  v.  War- 
ing, 117  Ga.  599,  97  Am.  St.  Rep.  177, 
62  L.  R.  A.  93,  44  S.  E.  320. 

Illinois.  McDole  v.  Kingsley,  163  HI. 
433,  45  N.  E.  281 ;  Clarke  v.  Shirk,  170 
111.  143,  48  N.  E.  182;  Van  Gundy  v. 
Steele,  261  111.  206,  103  N.  E.  754. 

Iowa.  Mitchell  v.  Mutch,  180  la. 
1281,  164  N.  W.  212. 

Kansas.  Chanute  Brick  &  Tile  Co.  v. 
Gas  Belt  Fuel  Co.,  82  Kan.  752,  109 
Pac.  398. 

New  Jersey.  Worth  v.  Watts,  74 
N.  J,  Eq.  609,  70  Atl.  357. 

Pennsylvania.  Smiley  ▼.  GaHagher, 
164  Pa.  St.  498,  30  Atl.  713. 

Virginia.  Chesapeake,  etc,  By.  ▼. 
Mosby,  93  Va.  93,  24  S.  E.  916. 
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there  can  not  be  a  hard  and  fast  rule  laid  down  which  should  apply 
to  all  cases,  because  the  facts  in  each  case  are  scarcely  ever  iden- 
tical. So  that,  to  this  extent,  each  case  must  be  governed  by  its 
own  facts.  The  general  rule  that  if  one  of  the  contracting  parties 
does  not  have  mind  sufficient  to  comprehend  the  nature  of  the 
transaction,  or  to  guard  and  protect  his  rights,  the  courts  will  in- 
terfere in  his  behalf,  is  everywhere  understood.  The  rule  that  if 
an  undue  advantage  is  taken  of  one's  situation  and  circumstances, 
by  and  through  which  an  unfair  and  unconscionable  contract  is 
obtained  from  him,  equity,  upon  proper  application,  will  afford 
relief,  is  likewise  well  understood."0 

Whether  a  consideration  is  so  inadequate  as  to  render  the  con- 
tract unconscionable,  is  to  be  determined  by  the  facts  as  they 
existed  at  the  time  that  the  contract  was  entered  into,  and  not  by 
subsequent  developments  over  which  neither  party  had  control.7 
A's  contract  to  devise  or  to  transfer  property  to  B,  in  consideration 
of  B's  living  with  A  and  caring  for  her,  will  be  enforced  specif- 
ically after  A  is  dead  and  B  has  performed  in  full,  even  if  B  had 
to  perform  for  only  three  and  one-half  years,8  or  a  few  months.9 
A  conveyance  of  property  which  is  the  subject  of  pending  and  un- 
certain litigation,10  or  the  title  to  which  is  imperfect  and  which  is 
heavily  encumbered,11  or  the  value  of  which  is  speculative,12  can 
not  be  said  to  be  for  so  inadequate  a  consideration  as  to  justify 
rescission,  even  though  for  a  price  far  less  than  the  property  ulti- 
mately proves  to  be  worth.  A  contract  to  sell  land  for  forty-four 
dollars  an  acre  is  valid,  even  though  the  vendor  is  subsequently 
offered  fifty  dollars  an  acre.13  However,  equity  denied  specific 
performance  of  a  contract  upon  a  consideration  which,  as  stated, 


CHeraog  v.  Gipeon,  170  Ky.  320,  185 
S.  W.  1119. 

7  United  States.  Willard  v.  Tayloe, 
75  U.  S.  (8  Wall.)  567,  19  L.  ed.  501; 
Rutland  Marble  Co.  v.  Ripley,  77  U.  S. 
(10  Wall.)  339,  19  L.  ed.  955;  Bradley 
v.  Heyward,  164  Fed.  107. 

Alabama.  South,  etc.,  Ry.  v.  Ry., 
117  Ala.  395,  23  So.  973. 

Illinois.  Emerson  v.  Fleming,  246 
111'.  353,  92  N.  E.  890;  Anderson  v.  An- 
derson, 251  111.  415,  96  N.  E.  265. 

Kentucky.  Cox  v.  Burgess,  199  Ky. 
699,  96  S.  W.  577. 

West   Virginia.     Whittaker  v.  Im- 


provement Co.,  34  W.  Va.  217,  12  S. 
E.  507.     " 

I  Warner  v.  Marshall,  166  Ind.  88, 
75  N.  E.  582. 

•  Drefahl  v.  Security  Savings  Bank, 
132  la.  563,  107  N.  W.  179. 

fODakin  v.  Rumsey,  104  Mich.  636, 
62  N.  W.  990. 

II  Brown  v.  Brown,  154  111.  35,  39 
N.  E.  983. 

12  Evans  v.  Evans,  196  Mo.  1,  93  S. 
W.  969. 

UKilpatrick  v.  WHey,  107  Ma  123> 
95  S.  W.  213. 
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was  one  dollar,  but  which  in  reality  was  a  discharge  of  prior  in- 
debtedness and  an  advance  of  money  aggregating  in  all  about 
twelve  thousand  dollars,  for  which  A  promised  to  convey  to  B 
one-fifth  interest  in  all  property  which  A  might  acquire  in  Alaska, 
if  A  in  fact  acquires  property  worth  seven  hundred  and  fifty  thou- 
sand dollars.14 

A  common  type  of  unconscionable  contract  exists  where  a  bor- 
rower, in  order  to  obtain  a  loan,  enters  into  a  collateral  agreement 
to  buy  property  at  an  exorbitant  price,18  or  to  sell  property  far 
below  its  true  value.16  A  borrowing  member  of  a  building  and 
loan  association  secured  a  loan  of  one  thousand,  five  hundred  dol- 
lars, which  was  to  be  repaid  by  his  purchasing  and  paying  for 
thirty  shares  of  stock  at  one  hundred  dollars  a  share,  and  sur- 
rendering it  to  the  company  in  payment  of  the  loan,  and  also  pay- 
ing six  per  cent,  interest  on  the  loan.  The  payments  for  the  stock 
were  to  extend  over  a  period  of  nearly  seven  years.  The  result  of 
the  transaction  was  that  the  debtor  was  paying  interest  at  the  rate 
of  twenty-six  per  cent,  per  annum.  This  was  held  to  be  "  simply 
a  cunning  device  to  obscure  the  real  transaction,  and  to  induce  the 
respondent  to  believe  that  by  subscribing  for  the  stock  he  would 
derive  a  benefit  other  than  the  advancement  of  the  sum  loaned.' * 
The  contract  was  set  aside  as  unconscionable,  on  payment  by  the 
debtor  of  the  amount  borrowed  with  six  per  cent,  interest.17  A 
similar,  though  less  disguised  form  of  unconscionable  contract, 
exists  where  the  borrowers  agree  to  pay  money  greatly  in  excess 
of  amounts  borrowed  by  them.11  Where  usury  laws  are  in  force, 
the  rate  of  interest  that  can  be  exacted  can  be  determined  by  such 
laws.  If  no  usury  laws  exist,  the  doctrine  of  the  unconscionable 
contract  is  often  invoked  to  protect  the  borrower  from  agreements 
entered  into  by  him  under  financial  necessity.  A  loan  to  one  in 
financial  necessity,  with  interest  at  the  rate  of  five  per  cent,  a 
month,  payable  monthly  in  advance,  was  held  to  be  an  unconscion- 
able contract.  The  debtor  was  relieved  on  his  paying  the  amount 
borrowed  with  reasonable  interest.19    A  contract  to  pay  interest  at 

14  Mark*  v.  Gatea,  154  Fed.  481,  83  « Skater's  Trust,  L.  R.   11  Ch.  Div. 

C.  C.  A.  321.  227;  Miller  v.  Cook,  L.  R.  10  Eq.  Cas. 

1»  Butler  v.  Duncan,  47  Mich.  94,  41  641;  Aylesford  (Earl  of)  v.  Morris,  L. 

Am.  Rep.  711,  10  N.  W.  123;  Hough  v.  R.  8  Ch.  App.  484. 

Hunt,  2  Ohio  495,  15  Am.  Dec.  569.  «  Brown  v.  Hall,  14  R.  I.  249,  51  Am. 

16  Rtoteshury  v.  Huber,  237  Fed.  413.  Rep.  375. 

ITHowells   v.   Building  Co.,  21   Utah 
45,  81  Am.  St.  Rep.  659,  60  Pac.  1025. 
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the  rate  of  four  per  cent,  a  month  has  been  held  to  be  unconscion- 
able.20 A  contract  to  pay  interest  at  the  rate  of  ten  per  cent,  on  a 
loan  of  twenty-five  dollars  for  one  month,21  has  been  held  not  to 
be  so  unconscionable  as  to  be  unenforceable.  Where  usury  laws 
are  in  force,  some  courts  seem  to  hold  that  the  doctrine  of  the  un- 
conscionable contract  as  such  is  practically  abrogated,  and  that  the 
only  question  for  discussion  is  whether  the  contract  is  illegal.22 

An  agreement  by  illiterate  persons,  who  are  heirs  to  an  estate, 
to  give  to  one  who  informs  them  of  the.  existence  of  the  property 
and  their  title  to  it,  facts  which  they  did  not  know,  one-half  the 
net  amouqt  thereof,  will  be  set  aside  as  an  improvident  bargain 
obtained  by  taking  an  unfair  advantage,  where  the  property  is  in 
the  hands  of  a  public  trustee,  their  title  is  clear,  and  no  litigation 
is  contemplated.23  An  agreement  between  members  of  a  commun- 
istic society,  that  if  any  member  withdraws,  or  dies,  neither  he  nor 
his  representatives  shall  be  entitled  to  an  account  of  his  property, 
is  not  unconscionable.24  An  agreement  for.  gratuitous  services,  such 
as  the  gratuitous  storage  of  goods,25  though  unenforceable  as  far 
as  executory,  is  not  so  unconscionablt  that  the  party  rendering 
such  services  can  recover  compensation  in  spite  of  the  agreement. 

Land  was  laid  out  in  city  lots,  and  certain  lots  were  sold  out  of 
said  tract  with  the  expectation  of  establishing  a  city  thereon.  Sub- 
sequently, after  the  project  had  failed,  the  vendor  agreed  to  take 
a  reconveyance  of  part  of  such  property  in  payment  of  an  unpaid 
part  of  the  purchase  price.  The  land  at  that  time  was  useful  only 
for  farming  and  grazing. purposes;  and  the  fact  that  the  lots  al- 
ready sold,  amounting  to  nearly  a  third  of  the  entire  tract,  were 
located  at  various  places  on  such  tract,  made  the  portion  recon- 
veyed  of  but  slight  value  for  grazing  purposes.  However,  the.  price 
already  paid  by  the  vendee  exceeded  the  reasonable  value  of  the 
entire  tract.    It  was  held  that  the  vendor  could  not  avoid  the  con- 


MBoyce  v.  Fisk,  HO  Cal.  107,  42 
Pac.  473. 

21  Means  v.  Anderson,  19  R.  I.  116, 
32  Atl.  82. 

22 "The  former  claim  (i.  e.,  that  the 
whole  contract  is  unconscionable),  we 
suppose,  must  stand  on  the  question 
whether  or  not  it  is  illegal."  Union 
Central  Life  Ins.  Co.  v.  Hilliard,  63 
O.  S.  478,  m  494,  81  Am.  St  Rep.  644, 
650,  59  N.  *E.  23* 


23Rees  v.  DeBernardy  &1896],  2  Ch. 
437. 

24  Baker  v.  Nachtrieb,  60  U.  S.  (19 
How.)  126,  15  L.  ed.  528;  Speidel  v. 
Henrici,  120  U.  S.  377,  30  L.  ed.  718; 
Schwartz  v.  Duss,  187  U.  S.  8,  47  L.  ed. 
53;  Schwartz  v.  Duss,  93  Fed.  528; 
Gaselys  v.  Separatists'  Society,  13  O. 
S.  144;  Schriber  v.  Rapp,  5  Watts 
(Pa.)  351,  30  Am.  Dec  327. 

25  Knight  ▼.  Commercial  Co.,  6  Wyom. 
500,  46  Pac.  1094. 
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tract  for  reconveyance  as  unconscionable.21  A  compromise  agree- 
ment, by  which  thirty-three  thousand  dollars  was  to  be  advanced 
for  an  issue  of  forty  thousand  dollars,  par  value,  of  first  mortgage 
bonds  of  a  corporation,  is  not  unconscionable.17  A  provision  in  a 
contract  of  loan,  that  the  debtor  is  not  to  be  permitted  to  discharge 
his  debt  by  borrowing  money  unless  it  is  borrowed  from  the  cred- 
itor, is  unconscionable.21  Such  contracts  are  said  to  be  void  as 
against  public  policy. 

A  provision  for  payment  of  attorney's  fee  by  the  debtor  in  case 
of  suit  is  held  to  be  void,23  whether  in  a  note,10  or  mortgage,11  or 
trust  deed.12  If  invalid  in  a  note  it  is  said  that  "for  a  stronger 
reason  the  stipulation  would  be  invalid  in  a  mortgage  or  deed  of 
trust  where  the  opportunity  for  oppression  is  greater."  *  In  other 
jurisdictions,  however,  such  a  contract  is  held  to  be  valid.  The 
latter  view,  as  will  appear  from  the  cases  cited,  has  the  support  of 
the  majority  of  the  courts.34  Since  such  a  contract  is  said  in  some 
states  to  be  void,  the  courts  using  the  term  correctly  must  regard 
the  subject-matter  as  defective ;  and  this  we  find  to  be  the  case  in 


» Banner  v.  Rosser,  06  Va.  238,  31 
S.  E.  67. 

27  Franklin  Trust  Co.  v.  Electric  Co., 
57  N.  J.  Eq.  42,  41  Atl.  488  [affirmed, 
68  N.  J.  Eq.  579,  43  Atk  1098]. 

29  Union  .  Central  Life  Ins.  Co.  v. 
Champlin,  11  Okla.  184,  55  L.  R.  A.  109, 
65  Pac.  836. 

Contra,  under  a  similar  contract 
with  the  same  insurance  company. 
Sheneberger  v.  Ins.  Co.,  114  la.  57S, 
55  L.  R.  A.  269,  87  N.  W.  493. 

29  Bendey  v.  Townsend,  109  U.  S.  665, 
27  L.  ed.  1065. 

30  Witherspoon  v.  Musselman,  77  Ky. 
(14  Bush.)  214,  29  Am.  Rep.  404;  Bul- 
lock v.  Taylor,  39  Mich.  13T,  33  Am. 
Rep.  356;  Tinsley,  v.  Hoskins,  111  N. 
Car.  340,  32  Am.  St.  Rep.  801,  16  S.  E. 
325^,  Brisco  v.  Norris,  112  N.  Car.  671, 
16  S.  E.  850;  Myer  ▼.  Hart,  40  Mich. 
517,  20  Am.  Rep.  553. 

91  Kittermaeter  v.  Brossard,  105 
Mich.  219,  55  Am.  St  Rep.  437,  63  N. 
W.  75>;  Balfour  v.  Davis,  14  Or.  47,  12 
Pac 


92  Williams  v.  Rich,  117  N.  Car.  235, 
23  S.  E.  257;  Turner  v.  Boger,  126  N. 
Car.  300,  49  L.  R.  A.  590,  35  S.  E.  592. 

99  Turner  v.  Boger,  126  N.  Car.  300, 
302,  49  L.  R.  A.  590,  35  S.  E.  592. 

94  Calif ornia.  Luddy  v.  Pavkovich, 
137  Cal.  284,  70  Pac.  177;  Woodward 
v.  Brown,  119  Cat.  283,  63  Am.  St.  Rep. 
108,  51  Pac.  2,  542. 

Illinois.  Sweeney  v.  Kaufmann,  168 
UK  233,  48  N.  E.  144;  Uedelhofen  v. 
Mason,  201  IN.  465,  66  N.  E.  364  [af- 
firming, 102  III.  App.  116]. 

Indiana.  Johnson  v.  Hosford,  110 
Ind.  572,  10  N.  E.  407. 

Iowa.    Schmidt  v.  Potter,  35>  la.  426. 

Maryland.  Bowie  v.  Hall,  69  Md. 
433,  9  Am.  St.  Rep.  433,  1  L.  R.  A. 
546,  LB  Atl.  64. 

Minnesota.  Murray  v.  Chamberlain, 
67  Minn.  12,  69  N.  W.  474. 

Pennsylvania.  Walter  v.  Dickson, 
175  Pa.  St.  204,  34  Atl.  646. 

Washington.  Gordon  v.  Decker,  19 
Wash.  188,  52  Pac.  856. 

Wisconsin.  Mosher  ▼.  Chapin,  12 
Wis.  453. 
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some  jurisdictions.  Such  a  contract  is  said  to  be  usurious,88  ahd  to 
be  a  contract  for  a  penalty,86  as  well  as  to  encourage  litigation,87 
and  be  in  violation  of  statutory  provisions  concerning  costs.38  So 
a  provision  in  a  bond  and  mortgage  that  the  mortgagor  shall  pay 
"  expenses  included  in  procuring  and  continuing  abstracts  of  title 
for  the  purposes  of  the  foreclosure  suit, ' '  is  invalid.89 

A  clause  in  a  lease  that  the  landlord  should  not  be  liable  in 
damages  for  future  distraint  is  invalid.40  A  provision  .in  a  lease 
that  if  the  tenant  attempts  to  remove  his  property  from  the  prem- 
ises, makes  an  assignment  for  the  benefit  of  his  creditors,  and  the 
like,  the  rent  for  the  entire  term  shall  become  due  at  once,  is  not 
invalid.41  A  provision  in  a  contract  for  the  sale  of  property  on 
the  installment  plan,  the  title  passing  and  a  chattel  mortgage  being 
given,  to  the  effect  that  if  the  purchaser  fails  to  pay  any  install- 
ment when  due,  the  vendor  is  authorized  to  take  possession  of  the 
property  sold,  is  not  invalid  in  the  absence  of  statute.42  A  contract 
to  sell  land  for  fifty  dollars  down  and  payments  of  twenty-five  dol- 
lars a  month  for  twenty-eight  months,  with  a  provision  for  forfeit- 
ure of  payments  made  if  the  vendee  should  allow  payments  to  be 
in  default  for  a  specified  time,  or  if  the  vendee  should  change  his 
residence  without  notice  to  the  vendor,  is  not  unconscionable  so 
as  to  be  unenforceable  if  the  vendor  sues  for  the  unpaid  install- 
ments.48 So  a  purchase  by  one  partner  of  the  share  of  the  other 
at  such  a  price  that  the  investment  will  yield  an  annual  income  of 
from  twelve  to  twenty-two  per  cent.,  can  not  be  set  aside  at  the 
instance  of  the  vendee  as  unconscionable.44 

A  sale  of  land  for  a  small  cash  payment  and  without  any  secur- 
ity for  deferred  payments  other  than  the  land,  is  not  unconscion- 
able if  the  vendee  is  amply  solvent.48    A  contract  to  sell  for  thirty- 


10  Toole  v.  Stephen,  31  Va.  (4  Leigh) 
581.     See  §1001. 

3t  Witherspoon  v.  Mueselman,  77  Ky. 
(14  Bush.)  214,  29  Am.  Rep.  404. 

37  Witherspoon  v.  Mussehnan,  77  Ky. 
(14  Bush.)  214,  29  Am.  Rep.  404;  Bul- 
lock v.  Taylor,  39  Mich.  137,  33  Am. 
Rep.  356;  Myer  v.  Hart,  40  Mich.  517, 
29  Am.  Rep.  553. 

as  Bullock  v.  Taylor,  39  Mich.  137, 
33  Am.  Rep.  356. 

39  Northwestern,  etc.,  Ins.  Co.  v.  Bat* 
ler,  57  Neb.  198,  77  N.  W.  067. 


40  Watson  v.  Boswell,  25  Tex.  Civ. 
App.  379,  61  S.  W.  407. 

41  Piatt  v.  Johnson,  168  Pa.  St.  47, 
47  Am.  St.  Rep.  877,  31  Atl.  935. 

42  Singer  Mfg.  Co.  v.  Rios,  96  Tex. 
174,  97  Am.  St.  Rep.  901,  00  L.  R.  A 
143,  71  S.  W.  276. 

43  Meagher  v.  Hall,  173  Mass.  577, 
54  N.  E.  347. 

44  Lof  tug  v.  Mahroey,  80  Va*  576,  10 
S.  E.  749. 

43McCluskey  v.  Scott  (la.),  124  N. 
W.  796.  See  also,  Mitchell  v.  Mutch, 
180  la.  1281,  164  N.  W.  212. 
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eight  Tmndred  dollars  land  which  is  worth  about  forty-five  hundred 
dollars  is  not  unconscionable.16  A  contract  whereby  the  inventions 
of  the  employe  should  become  the  property  of  the  employer  is  not 
unconscionable.47  A  contract  to  convey  "on  demand"  is  not  un- 
conscionable if  construed  to  mean  "in  a  reasonable  time."41  A 
sale  of  stock  which  the  seller  knows  is  absolutely  worthless,  for  a 
substantial  amount,  is  invalid,49 

§  642.  Unconscionable  contracts  in  equity — Effect.  Equity  will 
not  enforce  an  unconscionable  contract.1  Specific  performance  will 
be  refused.2  Affirmative  relief  against  an  unconscionable  contract 
will  be  given  only  if  the  inadequacy  is  gross.8  The  theory  of  giving 
relief  under  such  circumstances  is  that  the  inadequacy  is  so  gross 
as  to  establish  the  existence  of  fraud ; 4  but  it  is  said  that  it  is  the 
fraud  and  not  the  inadequacy  that  is  the  ground  for  equitable  re- 
lief.9 Many  of  the  contracts  of  the  classes  discussed  in  this  section 
and  those  following  are  on  the  border  line  between  those  open 
to  attack  for  want  of  a  valid  offer  and  acceptance,  and  those 
open  to  attack  for  want  of  a  valid  subject-matter. 

§  643.  Adequacy  of  consideration  whose  value  is  fixed  by  law 
in  money.  If  the  promise  is  to  pay  money  or  to  do  something,  the 
value  of  which  is  fixed  by  law  in  money,  and  the  consideration  is 
the  payment  of  money  or  the  doing  of  something  which  is  fixed  by 
law  at  a  value  in  money,  the  consideration  and  the  promise  must 
be  adequate  each  for  the  other.1    Thus  a  promise  to  pay  one  sum 


ttLawson  v-  Muliinix,  104  Md.  156, 
64  Atl'.  938. 

47  Detroit  Lubricator  Co.  v.  Larigne, 
MM  Mich.  650,  115  N.  W.  988, 

41  Smith  v.  Bangham,  156  Cal.  369, 
104  Pac.  689. 

n  Ditto  v.  Slaughter  (Ky.),  92  S. 
W.  2. 

1  Kansas.  Work  v.  Fidelity  Oil  & 
Gas  Co.,  79  Kan.  118,  98  Pac.  801. 

Maryland.  Engler  v.  Garrett,  100 
Md.  387,  59  Atl.  648. 

Missouri.  Walker  v.  Bohannon,  243 
Ma  119,  147  a  W.  1024. 

Nebraska.  Stanton  v.  Driffkorn,  83 
Neb.  36,  118  N.  W.  1092. 

South  Carolina.  Marthinaon  v.  Mc- 
Cutchen,  84  S.  Car.  256,  66  S.  E.  120. 

2  United  States.  Murks  v.  Gates,  154 
Fed.  481,  83  C.  C.  A-  321;  Clark  v.  Ro- 


sario  Mining  &  Milling  Co.,  176  Fed. 
180,  99  C.  C.  A  534. 

Alabama.  Thompson  v.  Jones  (Ala.), 
39  So.  983;  Alabama  Cent.  R.  Co.  v. 
Long,  158  Ala.  301,  48  So.  363. 

Iowa.  New  York  Brokerage  Co.  v. 
Wharton,  143  la.  61,  119  N.  W.  969. 

Maryland.  George  Gunther,  Jr., 
Brewing  Co.  v.  Brywczynski,  107  Md. 
696,  69  Atl.  514. 

Missouri.  Oliver  v.  Johnson,  238  Mo. 
359,  142  S.  W.  274. 

3  Van  Gundy  v.  Steele,  261  111'.  206, 
103  N.  E.  754;  Koehler  v.  Dennison,  72 
Or.  362,  143  Pac.  649. 

4  Bruner  v.  Cobb,  37  Okla.  228,  L.  B. 
A.  1916D,  377,  131  Pac.  165. 

5  Bruner  v.  Cobb,  37  Okla.  228,  L.  R. 
A.  1916D,  377,  131  Pac  165. 

1  Wolford  v.  Powers,  85  Ind.  294,  44 
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of  money  in  exchange  for  a  different  sum  is  without  consideration.2 
A  note  which  is  given  for  the  amount  of  a  loan  is  not  a  considera- 
tion for  the  promise  of  the  lender  to  regard  the  amount  of  a  prior 
debt  as  merged  in  such  loan.3  A  consideration  of  one  dollar  is  no 
consideration  for  a  promise  to  pay  over  a  thousand  dollars;4  nor 
is  one  cent  a  consideration  for  a  promise  to  pay  six  hundred  dol- 
lars.1 A  change  in  the  medium  of  payment,6  as  a  release  from  a 
promise  to  pay  coin  when  at  a  premium,  in  consideration  for  a 
promise  to  pay  the  additional  amount  in  currency,7  is  supported  by 
sufficient  consideration.  A  promise  to  extend  payment  at  a  lower 
rate  of  interest  is  held  to  be  without  consideration  if  made  before 
maturity  and  if  the  interest  under  the  new  contract  would  be  less 
than  that  due  when  the  promise  was  made.1  The  correctness  of 
this  decision  is  doubtful.  The  creditor  may  for  some  reason  of  his 
own  desire  to  extend  the  time  of  payment;  and  under  such  exten- 
sion the  debtor  has  not  the  option  to  pay  principal  and  interest  to 
maturity  at  maturity  and  thus  discharge  his  debt.9  A  note  for  the 
balance  of  the  principal  remaining  due  and  for  interest  is  without 
consideration  as  to  such  item  of  interest  if  such  principal  did  not 
bear  interest.10 

If  a  substantial  change  in  the  method  of  paying  the  debt  is 
made,  the  law  will  not  inquire  into  questions  of  adequacy.  Thus 
a  contract  to  pay  an  annuity  of  sixty-two  dollars  and  fifty  cents 
quarterly  is  a  consideration  for  a  contract  to  release  four  thousand 
dollars,  as  it  exceeds  the  legal  interest  thereon  by  ten  dollars  a 
year.11    So  a  promise  to  pay  fifteen  hundred  dollars  as  a  conditional 


Am.  Rep.  16;  Cuthbertson  v.  First  Nat. 
Bank,  158  la.  144,  138  N.  W.  1090. 

Contra,  Moore  v.  Bray,  1  Viner  Abr. 
310  (p]«.  31). 

2  Indiana.  Schnell  v.  Nell,  17  Ind. 
29,  79  Am.  Dec.  453. 

Iowa.  Rauen  v.  Prudential  Ins.  Co., 
129  la.  725,  106  N.  W.  198. 

Kentucky.  Hey  v.  Harding  (Ky.), 
53  S.  W.  33. 

North  Dakota.  Andrews  v.  Schmidt, 
10  N.  D.  1,  84  N.  W.  568. 

Rhode  Island.  Shepard  v.  Rhodes, 
7  R.  I.  470,  84  Am.  Dec.  573.  If  for- 
bearance to  enforce  such  debt  is  an 
additional  consideration,  such  promises 
are  generally  illegal  on  the  ground  of 
usury  if  the  amount  to  be  repaid  ex- 
ceeds the  original  debt  plus  lawful  in- 
terest.   See  £§959  et  sea. 


*  Cuthbertson  v.  First  Nat.  Bank,  158 
la.  144,  138  N.  W.  1090. 

4  Shepard  v.  Rhodes,  7  R.  I.  470,  64 
Am.  Dec.  573. 

5  Schnell  v.  Nell,  17  Ind.  29,  70  Am. 
Dec.  403. 

*  San  Juan  v.  St.  John's  Gas  Co.,  195 
U.  S.  510,  49  L.  ed.  299. 

7  Smith  v.  McKinney,  22  O.  S.  200. 
Contra,  Turner  v.  Young,  27  Ind.  37% 
89  Am.  Dec.  508. 

*  Price  v.  Mitchell",  23  Wash.  742,  63 
Pac.  514. 

9  See  §606. 

W  Jennison  v.  Stone,  3d  Mich.  99. 

It  Price's  Administratrix  v.  Price's 
Administratrix,  111  Ky.  771,  66  S.  W. 
529. 
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subscription  for  the  erection  of  .a  church  in  case  ten  thousand  dol- 
lars be  raised  is  supported  by  a  promise  to  pay  the  promisor  two 
hundred  and  thirty-seven  dollars,  already  voluntarily  paid  by  him 
for  the  erection  of  a  temporary  chapel.12  A  promise  to  repay  a 
loan  and  to  do  other  acts  is  supported  by  the  consideration  of 
making  such  loan.13  A  loan  upon  mortgage  security  almost  up  to 
the  full  value  of  the  security  is  consideration  for  promises  to  repay 
such  loan  with  interest  and  not  to  sell  beer  made  by  any  one  but 
the  mortgagee.14  If  any  other  legal  right  than  the  payment  of 
money  is  forborne,  the  question  of  adequacy  is  immaterial.  A 
release  of  claims  aggregating  eighteen  thousand  dollars  and  the 
payment  of  twenty-eight  thousand  dollars,  is  consideration  for  the 
release  of  a  possible  right  to  contest  a  will,  and  if  successful,  to 
secure  an  interest  in  an  ancestor's  estate,  which  interest  was  worth 
less  than  one  hundred  thousand  dollars.11  A  contract  by  A,  a  mort- 
gagee, to  remit  four  hundred  dollars  on  consideration  that  B,  who 
owned  the  mortgaged  realty  but  was  not  personally  liable  for  the 
taxes,  would  pay  the  arrears  of  taxes  for  five  years,  is  enforceable.1* 
If  the  holder  of  a  note  enters  into  a  contract  with  the  maker  to 
sell  such  note  to  the  maker  before  maturity  at  a  discount,  such 
promise  is  supported  by  an  adequate  consideration.11  So  where  the 
law  fixes  certain  fees  as  compensation  for  .certain  work,  a  contract 
to  do  such  work  for  more,18  or  less,19  than  his  legal  fees,  is  invalid. 


"Hodges  v.  O'Brien,  113  Wis.  97, 
88  N.  W.  901. 

1*  Feigenspan  v.  Nizolek,  71  N.  J.  Eq. 
382,  65  Atl.  703  [affirmed,  Feigenspan 
v.  Nizolek,  72  N.  J.  Eq.  949,  68  Atl. 
1110], 

14  Feigenspan  v.  Nizolek,  71  N.  J.  Eq. 
382,  65  Atl'.  703  [affirmed,  Feigenspan 
v.  Nizolek,  72  N.  J.  Eq.  949,  68  Atl. 
1116]. 

15  Estate  of  Wickersham,  153  Cal. 
603,  96  Pac.  311. 

IS  Day  v.  Gardner,  42  N.  J.  Eq.  199, 
7  Atl.  305. 

"  Bell  v.  Pitman,  143  Ky.  521,  36  L. 
R.  A.  (N.S.)  820,  136  S.  W.  1026. 

18  England.  Stotesbury  v.  Smith,  2 
Burr.  924. 

Illinois.  Decatur  v.  Vermillion,  77 
111.  315. 

Kansas.  Smith  v.  Fenner,  102  Kan. 
830,  172  Pac.  514. 

Kentucky.  Mason  v.  Manning,  150 
Ky.  805,  150  S.  W.  1020. 


Michigan.  Burk  v.  Webb,  32  Mich. 
173. 

New  York.  Crofut  v.  Brandt,  58  N. 
Y.  106,  17'  Am.  Rep.  213;  Carpenter  v. 
Taylor,  164  N.  Y.  171,  58  N.  E.  53. 

Ohio.  Gilmore  v.  Lewis,  12  Ohio  281 ; 
Somerset  Bank  v.  Edmund,  76  O.  S. 
396,  11  L.  R.  A.  (N.S.)  1170,  81  N.  E. 
641. 

Oklahoma.  Oklahoma  Ry.  Co.  v. 
Morris  (Okla.),  148  Pac.  1032;  Beck 
v.  Sulser  (Okla.),  150  Pac.  107. 

Pennsylvania.  Smith  v.  Whildin,  10 
Pa.  St.  39,  49  Am.  Dec  572. 

Virginia.  Buek  v.  Nance,  112  Va.  28, 
70  S.  E.  515. 

West  Virginia.  County  Court  v. 
Long,  72  W.  Va.  8,  7T  S.  E.  328. 

Such  contracts  are  subject  to  other 
objections.  The  officer  does  onty  his 
legal  duty  (see  §  586) ;  and  further,  his 
demanding  and  receiving  excessive  fees 
is  usually  a  crime.     See  §  892. 

IS  Duncan  v.  Scott  County,  68  Ark. 
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Thus  the  selection  of  a  notary  to  protest  paper  is  no  consideration 
for  his  promise  to  accept  one-half  his  legal  fees,20  and  a  promise  by 
a  county  clerk  not  to  charge  the  fees  allowed  by  law  for  calling  in 
scrip,  made  to  induce  the  court  to  make  the  order  calling  in  such 
scrip,  is  without  consideration.21  A  promise  to  pay  a  public  officer 
compensation  over  and  above  his  legal  fees  for  performing  a  serv- 
ice which  by  law  is  to  be  paid  for  by  certain  specific  fees  in  money, 
is  without  consideration  and  unenforceable.22  A  promise  to  pay  a 
witness  more  than  legal  fees  for  attendance  which  can  be  compelled 
by  law  lacks  consideration.23  But  if  the  attendance  could  not  be 
compelled  by  law,  as  where  the  witness  comes  from  another  state,24 
or  where  an  expert  is  retained  to  prepare  the  case  in  advance,  to 
be  able  to  testify  fully  at  the  trial,21  a  promise  to  pay  more  than 
legal  fees  is  supported  by  a  consideration.21 


NOMINAL  CONSIDERATION. 

§644.  Nominal  consideration — Nature.  A  nominal  considera- 
tion is  usually  a  small  sum  of  money,  such  as  a  cent  or  a  dollar, 
payment  of  which  is  frequently  recited  in  a  contract  as  a  mere 


276,  57  S.  W.  934;  Bank  v.  Hopkins,  8 
I).  C.  App.  146;  Bodenhofer  v.  Hogan, 
142  la.  321,  120  N.  W.  659.  See  also, 
Wolf  v.  Humboldt  County,  30  Nev.  26, 
45  L.  R.  A.  (N.S.)  762,  131  Pac.  964. 

20  Bank  v.  Hopkins,  8  D.  C.  App.  146. 

21  Duncan  v.  Scott  County,  68  Ark. 
276,  57  S.  W.  934.  Such  promises  are 
also  illegal. 

See  §892. 

22  Kentucky.  Mason  v.  Manning,  150 
Ky.  805,  150  S.  W.  1020. 

Ohio.  Somerset  Bank  v.  Edmund,  76 
O.  S.  396,  11  L.  R.  A.  (N.S.)  1170,  81 
N.  E.  641. 

Oklanoma.  *  Oklahoma  Ry.  Co.  v. 
Morris  (Okla.),  148  Pac.  1032;  Beck 
v.  Sulser  (Okla.),  150  Pac.  107. 

Virginia.  Buek  v.  Nance,  112  Va.  28, 
70  S.  E.  515. 

West  Virginia.  County  Court  v. 
Long,  72  W.  Va.  8,  77  S.  E.  328.  (In 
such  case  the  officer  is  usually  per- 


forming a  duty  which  he  is  bound  by 
law  to  perform,  and  for  this  additional 
reason  the  promise  to  pay  such  com- 
pensation is  without  consideration.) 

See  §586. 

(It  is  usually  provided  by  law  that 
an,  officer  shall  not  demand  or  receive 
fees  other  than  those  fixed  by  law ;  and 
such  a  contract  is  accordingly  invalid 
because  of  its  subject-matter.) 

See  §892. 

23  Collins  v.  Godefroy,  1  Barn.  &  Ad. 
950;  Dodge  v.  Stiles,  26  Conn.  463; 
Sweany  v.  Hunter,  5  N.  Car.  (1 
Murph.)  181. 

24Lonergan  v.  Royal  Exchange  As- 
surance, 7  Bing.  729;  Armstrong  v. 
Prentice,  86  Wis.  210,  56  N.  W.  742. 

2SBarrus  v.  Phaneuf,  166  Mass.  123, 
32  L.  R.  A.  619,  44  N.  E.  141. 

26  As  to  the  legality  of  such  con- 
tracts, see  §   892. 
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form.1  The  fact  that  the  consideration  is  small  does  not,  of  itself, 
show  that  it  is  nominal.  Even  a  small  sum  of  money,  it  may  be 
suggested,  may  sometimes  be  a  substantial  and  even  adequate  con- 
sideration.2 Where  it  is  intended  by  the  parties  as  a  mere  form, 
to  give  validity  to  what  would  otherwise  be  a  gratuitous  promise, 
we  have  a  question  different  from  that  which  is  presented  in  mere 
inadequacy  of  consideration.  If  the  consideration  is  merely  inade- 
quate,  it  is  at  least  real  and  substantial ;  but  if  the  consideration  is 
nominal,  it  Is  not  a  real  part  of  the  transaction,  but  a  mere  form, 
to  comply  with  the  external  requirements  of  the  law. 

Whether  one  dollar  is  a  substantial  or  a  nominal  consideration 
for  an  option  is  a  question  of  fact  in  each  case.3 

* 

§  645.  Nominal  consideration  held  sufficient.  Whether  a  nom- 
inal consideration  is  sufficient,  is  a  question  upon  which  there  is  a 
divergence  of  authority,  especially  in  obiter. 

In  some  jurisdictions  a  nominal  consideration  is  said  to  be  suffi- 
cient where  the  contract  is  not  one  for  money  or  something  the 
value  of  which  is  fixed  by  law  in  money,  and  the  consideration  is 
money  or  something  the  value  of  which  is  fixed  by  law  in  money.1 


IRude  v.  Levy,  43  Colo.  482,  24  L. 
R.  A.  (N.S.)  91,  96  Pac.  560. 

2  Skerrett  v.  Presbyterian  Society,  41 
O.  S.  606. 

•  Skerrett  v.  Presbyterian  Society,  41 
0.  S.  606. 

1  England.  Dutchman  v.  Tooth,  5 
Bing.  N.  C.  577. 

United  States.  Lawrence  v.  McCal- 
mont,  43  U.  S.  (2  How.)  426,  11  L.  ed. 
326;  Davis  v.  Wells,  104  U.  S.  15S,  26 
L.  ed.  686;  Silver  v.  Kent,  105  Fed.  840. 

Alabama.  Ross  v.  Parks,  93  Ala. 
153,  30  Am.  St.  Rep.  47,  11  L.  R.  A. 
148,  8  So.  368;  Alabama  Central  R.  R. 
Co.  v.  Long,  158  Ala.  301,  48  So,  363; 
Bethea  v.  McCullough,  195  Ala.  480, 
70  So.  680. 

California.  Smith  v.  Bangham,  156 
Cal.  359,  28  L.  R.  A.  (N.S.)  522,  104 
Pac.  689. 

Georgia.  Southern  Bell  Telephone  & 
Telegraph  Co.  v.  Harris,  117  Ga.  1001, 
44  S.  E.  885. 

Illinois.  Guyer  v.  Warren,  175  111. 
328,  51  N.  E.  580. 


Indiana.  St.  Clair  v.  Marquell,  161 
Ind.  56,  67  N.  E.  693. 

Michigan.  George  v.  Sohuman,  — 
Mich.  — ,  168  N.  W.  486. 

Texas.  Quebe  v.  Gulf,  Colorado  & 
Santa  Fe  Ry.  Co*,  96  Tex.  6,  81  S. 
W.  20. 

Virginia.  Watkins  v.  Robertson,  105 
Va.  269,  115  Am.  St.  Rep.  880,  5  L.  R. 
A.  (N.S.)  1194,  54  S.  E.  33. 

Wisconsin.  Rust  v.  Fitzhugh,  132 
Wis.  549,  112  N.  W.  508.  See  also 
obiter  in  Rohwer  v.  BurreM,  42  Utah 
510,  194  Pac.  573. 

"A  valuable  consideration,  however 
small  or  nominal,  if  given  or  stipulated 
for  in  good  faith,  is,  in  the  absence  of 
fraud,  sufficient  to  support  an  action 
on  a  parol  contract*"  Lawrence  v.  Mc- 
Calmont,  43  U.  S.  (2  How.)  426,  452, 
11  L.  ed.  326. 

"A  cent  or  a  pepper  corn,  in  legal 
estimation,  would  constitute  a  valuable 
consideration."  Whitney  v.  Stearns,  16 
Me.  394. 
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It  is  said  to  be  a  "technical  legal  consideration."2  A  considera- 
tion of  one  dollar  has  frequently  been  held  to  be  sufficient.3  One 
dollar,4  or  two  shillings  and  sixpence,'  or  "one  dollar  •  •  • 
and  other  valuable  consideration, ' '  •  will  support  contracts  to 
guaranty  debts  of  considerable  amount.  A  contract  to  convey  a 
right  of  way  for  a  railway  in  consideration  of  one  dollar,7  or  to 
grant  the  right  to  construct  telegraph  and  telephone  poles  upon 
certain  realty  in  consideration  of  one  dollar,1  is  enforceable.  A 
consideration  of  one  dollar  expressed  in  an  option  for  land,9  or  for 
sixty-eight  thousand  dollars'  worth  of  stock,10  or  for  one  hundred 
bales  of  cotton,11  is  sufficient.  One  dollar  was  said  to  be  a  suffi- 
cient consideration  for  an  option  to  convey  a  right  of  way  to  a 
railway  at  forty-five  dollars  per  acre,  even  if  the  said  sum  of  one 
dollar  was  not  in  fact  paid.12  A  consideration  of  one  dollar  is 
sufficient  to  support  a  promise  to  divide  future  profits  arising  from 
a  subsequent  sale  of  land.13  A  recital  of  one  dollar  as  consideration 
for  a  mortgage  for  twelve  hundred  dollars  is  sufficient.14    A  con- 


2  Day  v.  Gardner,  42  N.  J.  Eq.  199, 
7  Atl.  365.  (A  case  in  which  the  con- 
sideration was  probably  more  than 
nominal.) 

I  Alabama  Central  R.  R.  Co.  v.  Long, 
158  Ala.  301,  48  So.  363;  Bethea  v.  Mc- 
Cultough,  195  Ala.  480,  70  So.  680; 
Gayer  v.  Wanren,  175  111.  328,  51  N. 
E.  580;  George  v.  Schuman,  —  Mich. 
— ,  168  N.  W.  486. 

4  Lawrence  v.  McCalmont,  43  U.  S. 
(2  How.)  426,  11  L.  ed.  326;  Davis  v. 
Wells,  104  U.  S.  159,  26  L.  ed.  686. 

I  Dutchman  v.  Tooth,  &  Brag.  N.  C. 
677. 

•  Sihrer  v.  Kent,  105  Fed.  840. 

7  Alabama  Central  R.  R.  Co.  v.  Long, 

158  Ala.  301,  48  So.  363. 

t  Southern,  etc.,  Ry.  v.  Harris,  117' 
Ga.  1001,  44  S.  E.  885. 

•  Alabama.     Wilkins   v.    Hardaway, 

159  Ala.  565,  48  So.  678. 

California.  Smith  v.  Bangham,  156 
Gal.  359,  28  L.  R.  A.  (N.  S.)  522,  104 
Pac.  £89. 

Illinois.  Guyer  v.  Warren,  175  111. 
328,  51  N.  E.  580.  (The  true  consider- 
ation was  fifty  dollars.)  Seyferth  v. 
Groves  and  Sand  Ridge  R.  R.  Co.,  217 


111.  483,  75  N.  E.  522;  Adams  v.  Pea- 
body  Coal  Co.,  230  111.  469,  82  N.  E.  645. 

Michigan.  George  v.  Schuman,  — 
Mich.  — ,  168  N.  W.  486. 

Virginia.  Cummins  v.  Beavers,  103 
Va.  230,  106  Am.  St.  Rep.  881,  48  S. 
E.  891. 

West  Virginia.  Lowther  OiH  Co.  v. 
Guffey,  52  W.  Va.  88,  43  S.  E.  101; 
Rease  v.  Kittle,  56  W.  Va.  269,  49  S. 
E.  150. 

Wisconsin.  Kreutzer  v.  Lynch,  122 
Wis.  474,  100  N.  W.  887.  Fifty  cents 
was  held  to  be  a  sufficient  considera- 
tion in  Ross  v.  Parks,  93  Ala.  153,  30 
Am.  St.  Rep.  47,  11  L.  R.  A.  148,  8 
So.  368. 

10  Watkins  v.  Robertson,  105  Va.  260, 
115  Am.  St.  Rep.  880,  5  L.  R.  A.  (N.S.) 
1194,  54  S.  E.  33. 

11  Cooper  v.  Dixie  Cotton  Co.,  144  Ga. 
33,  86  S.  E.  242. 

W  Seyferth  v.  Groves  &  Sand  Ridge 
R.  R.  Co.,  217  III.  483,  75  N.  E.  522, 
(The  sum  of  one  dollar  was  tendered 
to  the  vendor  and  refused  by  him.) 

IS  Rust  v.  Fitzhugh,  132  Wis.  549, 
112  N.  W.  508. 

14  Boiling  v.  Munchus,  65  Ala.  558. 
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sideration  of  one  dollar  and  an  employment  for  one  day  at  the 
usual  rate  of  wages  has  been  said  to  be  a  sufficient  consideration 
for  the  release  of  a  right  of  action  for  personal  injury.11  One  who 
takes  under  a  deed  which  recites  as  a  consideration  "one  dollar 
and  love  and  affection, ' '  is  not  a  mere  volunteer.19  An  oil  lease,  in 
consideration  of  one  dollar,  is  said  to  be  for  value.17  Five  dollars 
has  been  said  to  be  sufficient  consideration  for  a  conveyance  of 
land  worth  over  six  hundred  dollars,  so  that  the  grantee,  under 
such  deed,  has  priority  over  a  former  grantee  for  full  value  under 
a  deed  which  was  not  recorded.11  Whether  equity  will  give  spe- 
cific performance  of  a  contract  to  convey  land  of  substantial  value, 
in  consideration  of  "$5.00  and  other  valuable  considerations,"  has 
been  discussed  but  not  decided.19 

In  many  of  these  cases,  however,  there  was  a  substantial  valu- 
able consideration  in  addition  to  the  nominal  consideration.  Sub- 
sequent advances  made  in  reliance  upon  a  guaranty ; M  a  true  con- 
sideration of  fifty  dollars  for  an  option  instead  of  the  ostensible 
nominal  consideration  of  one  dollar ; 21  and  a  loan  to  the  amount  of 
the  debt  secured  by  mortgage,  instead  of  the  nominal  consideration 
of  one  dollar,22  are  all  sufficient  considerations  which  make  it  unnec- 
essary to  rely  upon  the  nominal  consideration.  So  in  grants  of  rights 
of  way,  the  benefit  derived  from  the  public  service  rendered  by  the 
grantee  may  constitute  valuable  consideration  in  addition  to  the 
nominal  consideration,  although  it  is  usually  the  nominal  consid- 
eration upon  which  the  courts  rely.23  The  contract  may  have  been 
under  seal  and  therefore  enforceable,  irrespective  of  consideration.24 

§646.  Nominal  consideration  held  insufficient.  In  other  juris- 
dictions a  nominal  consideration  is  insufficient.1    A  contract  which 


IBQuebe  v.  Gulf,  Colorado  &  Santa 
Pe  Ry.  Co.,  98  Tex.  6,  81  S.  W.  20. 

« St  Clair  v.  Marquell,  161  Ind.  56, 
67  N.  E.  693. 

HLovett  v.  Eastern  Oil  Co.,  68  W. 
Va.  667,  Ann.  Cas.  1912B,  360,  70  S. 
E.  707. 

«  Strong  v.  Whybark,  204  Mo.  341, 
12  L.  R.  A.  (N.S.)  240,  102  S.  W.  968. 

USchapiro  v.  Howard,  113  Md.  360, 
78  Atl.  58. 

20  Lawrence  v.  McCalmont,  43  U.  S. 
(2  How.)  426,  11  L.  ed.  326;  Silver  v. 
Kent,  105  Fed.  840. 


21  Guyer  v.  Warren,  175  111.  328,  51 
N.  E.  580. 

22  Boiling  y.  Munchus,  65  Ala.  558. 

23  Alabama  Central  Ry.  Co.  v.  Long, 
158  Ala.  301,  48  So.  363;  Southern  Bell 
Telephone  &  Telegraph  Co.  v.  Harris, 
117  Ga.  1001,  44  S.  E.  885. 

24  WatkinB  v.  Robertson,  105  Va.  269, 
115  Am.  St.  Rep.  880,  5  L.  R.  A.  (N.S.) 
1194,  54  S.  E.  33. 

1  United  States.  Velie  Motor  Car  Co. 
y.  Ropmeier  Motor  Car  Co.,  194  Fed. 
324. 
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recites  a  "consideration  of  $1  and  other  good  and  valuable  con- 
siderations in  hand  paid/'  as  consideration  for  a  promise  by  lessor 
to  pay  three  thousand,  nine  hundred  dollars  for  the  conveyance  of 
certain  buildings  on  her  land,  which,  in  law,  belonged  to  her ; 2  a 
contract  for  oil  or  mining  rights  in  consideration  of  one  dollar;3 
or  an  option  upon  a  nominal  consideration,1  as  an  option  upon 
property  of  substantial  value,  given  in  consideration  of  one  dollar,8 
have  all  been  held  not  to  be  supported  by  sufficient  consideration. 
If  an  option  is  given  in  consideration  of  one  dollar  and  the  services 
of  the  holder  of  the  option  in  advertising  and  listing  the  property 
on  which  the  option  is  given,  the  sum  of  one  dollar  is  a  nominal 
consideration,  and  it  is  error  to  charge  that  if  that  sum  is  paid,  a 
sufficient  consideration  for  the  option  exists.1  One  dollar  is  not 
sufficient  consideration  for  a  release  of  a  debt  of  almost  four  hun- 
dred dollars.1  A  recital  of  one  dollar  is  said  not  to  import  con- 
sideration. 

The  recital  of  the  consideration  as  "one  dollar  each  to  the  other 
paid,"  imports  no  consideration.1 

Since  the  consideration  must  be  adequate  where  money  is  to  be 
paid  for  money,9  a  nominal  consideration  in  money  is  not  sufficient 

• 

Colorado.     Rude   v.  Levy,   43   Colo.  Negaunee    German    Aid    Society,    172 

482,  24  L.  R.  A.  (N.S.)  91,  96  Pac.  560.  Mich.  660,  138  N.  W.  343;  Great  West- 
Kentucky.    Berry  v.  Frisbie,  120  Ky.  *  era  Oil*  Co.  v.  Carpenter,  43  Tex.  Civ. 

337,  86  S.  W.  558;  Murphy  v.  Reed,  125  App.  229,  95  S.  W.  57.    A  mining  lease 

Ky.  585,  128  Am.  St.  Rep.  259,  10  L.  "in  consideration  of  one  dollar"  which 

R.  A.  (N.S.)  195,  101  S.  W.  964;  Kille-  was  never  paid,  and  the   payment  of 

brew  v.  Murray,  151  Ky.  345,  151  S.  which  was  not  recited,  was  not  upon 

W.  662;    Stamper  v.  Combs,   164  Ky.  valuable    consideration.     Killebrew    v. 

733,  176  S.  W.  178.  Murray,  151  Ky.  345,  151  S.  W.  662. 

Michigan.      German    Corporation    v.  4  Stamper  v.  Combs,  164  Ky.  733,  170 

Negaunee    German    Aid    Society,    172  S.  W.  178. 

Mich.  650,  138  N.  W.  343.  « Rude  v.  Levy,  43  Colo.  482,  24  L. 

Mississippi.     Smith   v.    Cauthen,  98  R.  A.  (N.S.)  91,  96  Pac.  560;  Murphy 

Miss.  746,  54  So.  844.  v.  Reed,  125  Ky.  585,  128  Am.  St.  Rep. 

Nebraska.  Krause  v.  Stevens  (Neb.),  259,  10  L.  R.  A.  (N.S.)  195,  101  S.  W. 

172  N.  W.  245.  964. 

Texas.     Great   Western   Oil   Co.   v.  *  Smith  v.  Cauthen,  98  Miss.  746,  54 

Carpenter,  43  Tex.  Civ.  App.  229,  95  So.  844. 

S.  W.  57.  1  Rohwer  v.  Burrell,  42  Utah  510,  134 

2  Precht  v.  Howard,   187  N.  Y.   136,  Pac.  573. 

9  L.  R.  A.    (N.S.)    483,  79  N.  E.  847  •  Velie  Motor  Car  Co.  v.  Kopmeier 

[for  full  statement  of  facts,  see  Precht  Motor  Car  Co.,  194  Fed.  324.     (It  may 

v.  Howard,  110  App.  Div.  680].  well  mean  the  exchange  of  the  same 

3  Federal  Oil  Co.  v.  Western  Oil  Co.,  dollar.) 

112  Fed.  373;   German  Corporation  v.  tSee  §643. 
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for  a  promise  to  pay  money.10  A  consideration  of  one  dollar  will 
not  support  a  promise  to  pay  more  than  a  thousand  dollars,11  nor 
will  one  cent  support  a  consideration  to  pay  six  hundred  dollars.12 
The  doctrine  of  nominal  consideration  should  have  no  place  in 
our  law.  If  we  are  to  insist  upon  a  consideration  to  support  an 
executory  promise,  it  must  at  least  be  a  genuine  and  substantial 
consideration.  If  we  are  ready  to  dispense  with  the  necessity  of 
consideration,  a  higher  morality  than  that  at  present  demanded  by 
our  law  might  require  the  performance  of  every  promise  which  is 
made  fairly  and  deliberately,  and  upon  the  performance  of  which 
the  promisee  has  relied  in  good  faith.  To  permit  the  nominal  con- 
sideration, especially  in  jurisdictions  where  the  recital  of  consid- 
eration is  conclusive,  is  to  reduce  the  doctrine  of  consideration  to  a 
requirement  of  form,  and  not  of  substance ;  a  form  as  empty  as  the 
seal,  but  lacking  its  historic  dignity,  and  yet  to  demand  that  form 
before  the  law  will  compel  the  perlorinance  of  the  most  deliberate 
promise. 

XL 

RECITAL  OP  CONSIDERATION. 

§647.  Conclusive  effect  of  recital  of  consideration — Simple 
executory  contracts.  Whether  the  recital  of  a  consideration  in  a 
written  contract  is  conclusive,  or  whether  the  fact  as  to  the  exist- 
ence and  sufficiency  of  the  consideration  may  be  shown,  is  a  ques- 
tion upon  which  there  is  a  conflict  of  authority  which  can  be 
reconciled  only  in  part  by  distinguishing  between  contractual 
terms  and  recitals  of  fact.  If  this  consideration  in  a  simple  execu- 
tory contract  is  recited  as  fact,  whether  the  promisor  can  contra- 
dict such  recital  to  defeat  the  operation  of  the  contract  depends  in 
part  upon  the  question  whether  the  parties  really  intended  to  pay 
such  consideration  or  whether  recital  of  consideration  was  inserted 
as  a  mere  form,  in  order  to  turn  a  gratuitous  promise,  if  possible, 
into  a  legal  obligation.  If  the  parties  really  intended  that  the  con- 
sideration should  be  paid  on  performance,  a  recital  of  the  payment 
or  performance  of  such  consideration  may  be  contradicted,  in  order 
to  enable  the  promisor  to  recover  the  consideration,1  but  it  can  not 

it  Schnell  v.  Nell,  17  Ind.  29,  79  Am.  12  Schnell  v.  Nell,  17  Ind.  29,  79  Am. 

Dec.  453;   Shepard  v.  Rhodes,  7  R.  I.  Dec.  453. 

470,  84  Am.  Dec.  573.  1  Britton  v.  Metropolitan  Life  Insur- 

11  Shepard  v.  Rhodes,  7  R.  I.  470,  84  ance  Co.,   165  N.  Car.   149,  Ann.  Cag. 

Am.  Dec.  573.  1915D,  363,  80  S.   E.   1072;   Southern 
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be  contradicted  in  order  to  defeat  the  contract  by  showing  that  it 
was  gratuitous,2  unless  the  failure  to  pay  or  perform  is  such  a 
breach  as  will  operate  as  a  discharge.3  If  the  parties  have  entered 
into  an  ante-nuptial  contract  by  which  the  prospective  wife  agrees 
to  release  her  claims  upon  her  husband 's  estate,  in  consideration  of 
marriage  and  a  certain  sum  of  money,  a  receipt  for  the  payment 
of  which  appears  in  the  contract,  the  legal  effect  of  such  receipt 
may  be  contradicted  for  the  purpose  of  enabling  the  wife  to  collect 
such  amount  of  money  if  not  paid,  but  it  can  not  be  contradicted 
,  for  the  purpose  of  rendering  the  ante-nuptial  contract  invalid.4  The 
recital  of  the  payment  of  the  first  premium  in  a  contract  of  in- 
surance can  not  be  contradicted  for  the  purpose  of  showing  that 
the  policy  has  not  taken  effect,  if  it  was  the  real  intention  of  the 
parties  that  such  premium  should  be  paid.8  In  some  jurisdictions 
this  rule  has  been  enacted  in  statutory  form  with  reference  to  cer- 
tain classes  of  contracts,  such  as  insurance  contracts.6  Under  such 
a  statute  the  insurer  may  show  that  the  premium  was  not  paid,  in 
fact,  for  the  purpose  of  recovering  the  premium,  but  he  can  not 
show  that  it  was  not  paid,  in  fact,  for  the  purpose  of  showing  that 
the  contract  of  insurance  had  not  yet  taken  effect.7 


Life  Insurance  Co.  v.  Booker,  50  Tenn. 
(9  Heiak.)  606,  24  Am.  Rep.  344;  Bibel- 
hausen v.  Bibelhausen,  159  Wis.  365, 
150  N.  W.  516. 

2  England.  Roberts  v.  Security  Co., 
[1897]  1  Q.  B.  111. 

California.  Fa  mum  v.  Phoenix  Ins. 
Co.,  83  Cal.  246,  17  Am.  St.  Rep.  233. 

Indiana.  Home  Insurance  Co.  v.  Gil- 
man,  112  Ind.  7,  13  N.  E.  118. 

Missouri.  Dobyns  v.  Bay  State  Bene- 
ficiary Co.,  144  Mo.  95,  45  S.  W.  1107. 

North  Carolina.  Britton  v.  Metro- 
politan Life  Ins.  Co.,  165  N.  Car.  149, 
Ann.  Cas.  1915D,  363,  80  S.  £.  1072. 

Wisconsin.  Bibelhausen  v.  Bibel- 
hausen, 159  Wis.  365,  150  N.  W.  516. 

3  See  ch.  LXXXIV. 

4  Bibelhausen  v.  Bibelhausen,  159 
Wis.  365, '150  N.  W.  516. 

*  England.  Roberts  v.  Security  Co., 
[1897]  1  Q.  B.  111. 

California.  Farnum  v.  Phoenix  Ins. 
Co.,  83  Cal.  246,  17  Am.  St.  Rep.  233, 
23  Pac.  869. 


Indiana.  Home  Insurance  Co.  v.  Gil- 
man,  112  Ind.  7,  13  N.  E.  118. 

Missouri.  Dobyns  v.  Bay  State  Bene- 
ficiary Association,  144  Mo.  95,  45  S. 
W.  1107. 

North  Carolina.  Kendrick  v.  Mutual 
Benefit  Insurance  Co.,  124  N.  Car.  315, 
32  S.  E.  728  [sub  nomine,  Kendrick  v. 
Life  Ins.  Co.,  70  Am.  St.  Rep.  5921; 
Britton  v.  Metropolitan  Life  Ins.  Co., 
165  N.  Car.  149,  Ann.  Cas.  1915D,  363, 
80  S.  E.  1072. 

Contra,  Equitable  Fire  &  Accident 
Office  v.  Ching  Wo  Hong  [1907],  A. 
C.  96;  Christophersen  v.  Metropolitan 
Life  Insurance  Co.,  199  Mich.  634,  165 
N.  W.  793;  Sheldon  v.  Atlantic  Fire  & 
Marine  Insurance  Co.,  26  N.  Y.  460, 
84  Am.  Dec.  213. 

•  Harrington  v.  Mutual  Life  Insur- 
ance Co.,  21  N.  D.  447,  34  L.  R.  A.  (N. 
S.)  373,  131  N.  W.  246;  Donahue  v. 
Mutual  Life  Insurance  Co.,  37  N.  D. 
203,  L.  R.  A.  1918A,  300,  164  N.  W.  50. 

7  Palmer    v.    Continental    Insurance 
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If  the  parties  did  not  intend  that  the  consideration  should  be 
paid,  but  they  inserted  a  recital  of  consideration  as  a  fact,  in  order 
to  make  a  gratuitous  promise  enforceable  at  law  if  possible,  the 
weight  of  authority  is  that  such  recital  of  a  consideration  may  be 
contradicted  to  show  that  such  apparent  contract  was  in  reality  a 
gratuitous,  unenforceable  promise.1  A  recital  "for  value  re- 
ceived,"9 or  "one  dollar,"10  or  "one  dollar  amd  other  valuable 
considerations,"11  may  be  contradicted  to  show  that  the  promise 
was  without  consideration,  although  it  is  said  that  such  evidence 
should  be  clear  and  convincing  inasmuch  as  the  writing  itself 
imports  a  consideration.12  The  recital  of  a  consideration,  such  as 
one  dollar  in  an  option  to  purchase  realty,  may  be  contradicted  to 
show  that  such  offer  was  not  for  value.13  A  recital  of  a  considera- 
tion, such  as  "one  dollar  and  other  valuable  considerations"  in  a 
contract  of  guaranty,  may  be  contradicted  to  show  that  such  prom- 
ise was  gratuitous.14  A  recital  of  a  valuable  consideration  in  a 
negotiable  instrument  may  be  contradicted  to  show  that  the  prom- 
ise was  without  valuable  consideration,1*  as  long  as  such  negotiable 


Co.,  132  Cal.  68,  64  Pac.  97;  Peever 
Mercantile  Co.  v.  State  Mutual  Fire 
Association,  23  S.  D.  1,  19  Am.  &  Eng. 
Ann.  Cas.  1236,  119  N.  W.  1008  [same 
result  on  rehearing,  25  S.  D.  406,  127 
N.  W.  559] ;  Harrington  v.  Mutual*  Life 
Insurance  Co.,  21  N.  D.  447,  34  L.  R. 
A.  (N.S.)  373,  131  N.  W.  246;  Donahue 
v.  Mutual  Life  Insurance  Co.,  37  N.  D. 
203,  L.  R.  A.  1918A,  300,  164  N.  W.  50. 

•  Colorado.  Rude  v.  Lew,  43  Colo. 
482,  24  L.  R.  A.  (N.S.)  91,  96  Pac.  560. 

Kansas.  Rice  v.  Rice,  101  Kan.  20, 
165  Pac.  799;  Moon  v.  Moon,  102  Kan. 
737,  173  Pac.  9. 

Kentucky.  Farmers'  Bank  v.  Birk, 
170  Ky.  761,  201  S.  W.  315. 

Michigan.  Brown  v.  Smedley,  136 
Mich.  65,  98  N.  W.  856. 

Minnesota.  Northern  National  Bank 
v.  Douglas,  13o  Minn.  81,  160  N.  W. 
193. 

South  Dakota.  Rosholt  v.  Woulph, 
—  S.  D.  — ,  167*  N.  W.  158. 

9  Rosholt  v.  Woulph,  —  S.  D.  — ,  10T 
N.  W.  158. 

10  Rude  v.  Levy,  43  Colo.  482,  24  L. 
R.  A.  (N.S.)  91,  96  Pac.  560. 


11  Farmers'  Bank  v.  Birk,  179  Ky.  761, 
201  S.  W.  315;  Northern  National'  Bank 
v.  Douglas,  135  Minn.  81,  160  N.  W. 
193. 

12  Farmers'  Bank  v.  Birk,  179  Ky. 
761,  201  S.  W.  315. 

13  Rude  v.  Levy,  43  Colo.  482,  24  L. 
R.  A.  (N.S.).  91,  96  Pac.  560. 

14  Northern  National  Bank  v.  Doug- 
las, 135  Minn.  81,  160  N.  W.  193. 

15  Georgia.  Hawkins  v.  Collier,  101 
Ga.  145,  28  S.  E.  632. 

Iowa.  First  National  Bank  v.  Felt, 
100  la.  680,  69  N.  W.  1057;  Beaty  v. 
Carr,  109  la.  183,  80  N.  W.  326. 

Kansas.  Rice  v.  Rice,  101  Kan.  20, 
165  Pac.  799. 

Maine.  Bigelow  v.  Bigelow,  93  Me. 
439,  45  Atl.  513. 

Minnesota.  State  Bank  v.  Pangerl, 
139  Minn.  19,  165  N.  W.  479. 

New  York.  Kramer  v.  Kramer,  181 
N.  Y.  477,  74  N.  E.  474. 

Oklahoma.  Holland  Banking  Co.  v. 
Dicks,  —  Okla.  — ,   170  Pac.  253. 

South  Dakota.  Rosholt  v.  Woulph,  — * 
S.  D.  — ,  167  N.  W.  158. 
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instrument  has  not  been  transferred  to  a  bona  fide  holder,16  or  to 
one  who  has  paid  value  therefor  in  reliance  upon  the  obligation  of 
an  accommodation  party.  The  recital  of  a  valuable  consideration 
in  a  negotiable  instrument  may  be  contradicted  for  the  purpose  of 
showing  a  partial  want  of  consideration.17  An  indorsement  may  be 
shown  to  have  been  without  valuable  consideration.11  A  recital  of 
consideration  in  a  note  and  mortgage  may  be  contradicted.19  A 
recital  that  A  owns  an  interest  in  certain  realty  which  B  agrees  to 
purchase,  may  be  contradicted  by  showing  that  A  did  not  own  such 
an  interest  and  that  the  real  transaction  was  a  gift.20 

In  some  jurisdictions  it  is  held  that  the  recital  of  a  valuable 
consideration  in  simple  executory  contract  can  not  be  contradicted 
by  extrinsic  evidence  for  the  purpose  of  showing  that  such  promise 
was  gratuitous.21  A  combination  of  the  rules  that  a  recital  of  con- 
sideration as  a  fact  can  not  be  contradicted,  and  that  a  nominal 
consideration  is  sufficient,  leads  to  the  result  that  some  of  the  juris- 
dictions which  hold  that  a  nominal  consideration  is  sufficient,  go 
so  far  as  to  hold  that  a  recital  of  a  nominal  consideration  is  con- 
clusive as  between  the  parties  and  can  not  be  contradicted,  in  order 
to  show  that  the  contract  has  no  consideration.22  An  option  for  a 
certain  length  of  time,  in  consideration  of  "one  dollar  and  other 
considerations,"  has  been  held  to  be  binding  upon  the  offeror  and 
not  to  be  rendered  invalid  by  reason  of  the  offer  of  evidence  tend- 


II  See  ch.  LXXII. 

IT  Holland  Banking  Oo.  v.  Dicks,  — 
Okla.  — ,  170  Pac.  253. 

M  State  Bank  v.  Pangerl,  139  Minn. 
10,  165  N.  W.  479. 

It  Anderson  v.  Lee,  73  Minn.  397,  76 
N.  W.  24;  Baird  v.  Baird,  145  N.  Y. 
659,  28  L.  R.  A.  375. 

20  Moon  v.  Moon,  102  Kan.  737,  173 
Pac.  9. 

21  United  States.  Lawrence  v.  Mc- 
Cahnont,  43  U.  S.  (2  How.)  426,  11  L. 
ed.  326;  United  States  Light  &  Heat- 
ing Co.  v.  J.  B.  M.  Electric  Co.,  189 
Fed.  362. 

Connecticut.  Redfield  v.  Haight,  27 
Conn.  31. 

Georgia.  Southern  Bell  Telephone 
A  Telegraph  Co.  v.  Harris,  117  Ga. 
1001,  44  S.  E.  885. 

Illinois.  Schneider  v.  Turner,  130  111. 
28,  6  L.  R.  A.  164,  22  N.  E.  497. 


Massachusetts.  Drury  v.  Fay,  31 
Mass.  (14  Pick.)   326. 

Virginia.  Watkins  v.  Robertson,  105 
Va.  269,  115  Am.  St.  Rep.  880,  5  L. 
R.  A.  (NJ3.)   1194,  54  S.  E.  33. 

22  United  States.  Lawrence  v.  Mc- 
Calmont,  43  U.  S.  (2  How.)  426,  11  L. 
ed.  326.  (Possibly  a  valuable  con- 
sideration other  than  that  recited  ex- 
isted in  this  case.) 

Connecticut.  Redfield  v.  Haight,  27 
Conn.  31. 

Georgia.  Southern  Bell  Telephone  & 
Telegraph  Co.  v.  Harris,  117  Ga.  1001, 
44  S.  E.  885. 

Illinois.  Schneider  v.  Turner,  130  111. 
28,  6  L.  R.  A.  164,  22  N.  E.  497. 

Virginia.  Watkins  v.  Robertson,  105 
Va.  269,  115  Am.  St.  Rep.  880,  5  L.  R. 
A.  (N.S.)   1194,  54  S.  E.  33. 
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ing  to  show  that  the  recited  consideration  was  not  intended  as  the 
real  consideration.23  If  an  assignment  of  a  patent  contains  a  recital 
of  a  valuable  consideration,  it  has  been  said  that  the  parties  are 
"concluded  *  *  *  to  challenge  by  parol  evidence' '  the  exist- 
ence of  such  consideration.24  If  A  acknowledges  in  writing  that  he 
has  received  a  certain  sum  of  money  from  B,  which  A  agrees  to 
apply  to  saving  C  harmless  from  liability  as  surety  on  B's  bond,  it 
is  said  that  A  can  not  deny  such  consideration  as  against  C,  and  A 
can  not  show  that,  in  fact,  he  did  not  receive  such  money .a 

Some  of  the  cases  which  are  cited  as  authority  for  the  proposi- 
tion that  the  recital  of  a  consideration  in  a  contract  can  not  be 
contradicted  for  the  purpose  of  defeating  the  legal  effect  of  the 
contract,  are  cases  in  which  the  provision  with  reference  to  the 
consideration  which  it  is  sought  to  contradict  is  a  contractual  pro- 
vision and  not  the  recital  of  a  fact ; w  or  they  are  cases  in  which  a 
consideration  of  a  contractual  character  is  set  forth  in  the  written 
contract  and  one  party  attempts  to  show  that  an  additional  con- 
sideration was  agreed  upon,27  thus  contradicting  the  provisions  of 
the  contract  and  adding  new  terms  thereto.21  The  parol  evidence 
rule  excludes  extrinsic  evidence  of  the  intention  direct,  in  a  case 
of  this  sort,  as  in  all  similar  cases  in  which,  without  seeking  ref- 
ormation in  equity,  the  parties  attempt  to  contradict  the  contract- 
ual provisions  of  a  written  contract.29 

§648.  Sealed  contracts.  In  some  of  the  cases  in  which  it  is 
said  that  extrinsic  evidence  is  inadmissible  to  contradict  the  recital 
of  a  valuable  consideration  in  a  contract  so  as  to  render  it  inopera- 
tive in  law,  the  contract  was  under  seal.1  Contracts  of  this  sort 
are  governed  by  principles  different  from  those  which  apply  to 
simple  executory  contracts.  At  common  law  in  the  classic  period 
a  contract  under  seal  was  valid  and  enforceable  without  a  valuable 
consideration.2 

23  Schneider   v.    Turner,    130   111.   28,  27Eggleston   v.   Pantages,   93   Wash. 
6  L.  R.  A.  164,  22  N.  E.  497.  221,  160  Pac.  425. 

24  United  States  Light  &  Heating  Co.  21  See  ch.  LXBC. 
v.  J.  B.  M.  Electric  Co.,  189  Fed.  382.  29  See  ch.  LXIX. 

2SDrury  v.  Fay,  31  Mass.  (14  Pick.)  1 1llinois    Central    Insurance    Co.    v. 

326.     (Possibly  C's  forbearance  to  sue      Wolf,  37  111.  355. 
was  the  consideration  in  this  case.)  2  See  §  1166. 

26Wellmaker   v.   Wheatley,    123   Ga. 
201,  51  S.  E.  436. 
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§649.  Deeds.  In  many  of  the  cases  which  are  cited  to  show 
that  the  recital  of  a  valuable  consideration  is  conclusive,  are  cases 
of  deeds,  not  contracts.  If  the  instrument  is  a  conveyance,  and  not 
a  contract,  the  recital  of  a  valuable  consideration  can  not  be  con- 
tradicted for  the  purpose  of  destroying  its  legal  effect  and  opera- 
tion.1 A  guarantor  has  not  been  permitted  to  show  that  a  consid- 
eration of  one  dollar  was  not  intended  as  a  consideration,  but  was 
inserted  as  a  mere  form.2  This  rule  has  sometimes  been  applied  so 
as  to  exclude  extrinsic  evidence  which  tends  to  show  that  a  valu- 
able consideration  recited  in  a  deed  was  not  the  real  consideration 
intended  by  the  parties,  but  that  the  real  consideration  was  love 
and  affection,  in  order  to  cause  the  deed  which  purports  to  be  a 
deed  upon  a  valuable  consideration  to  operate  as  a  deed  of  gift.3 
In  other  jurisdictions,  however,  the  general  principle  that  the  re- 
cital of  a  consideration  in  a  deed  can  not  be  so  contradicted  as  to 
destroy  its  legal  effect,  does  not  prevent  the  introduction  of  ex- 
trinsic evidence  to  show  that  such  a  deed  is  really  a  deed  of  gift 
and  not  a  deed  for  value,4  although  the  effect  of  such  evidence  may 
be  to  change  the  line  of  descent  of  such  realty.1  The  rule  that  a 
recital  of  a  consideration  in  a  conveyance  can  not  be  so  contradicted 
as  to  alter  the  terms,  applies  with  especial  force  where  the 
realty  has  been  conveyed  to  a  bona  fide  purchaser  for  value.8  The 
rule  that  extrinsic  evidence  can  not  be  introduced  to  contradict  a 


1  United  States.  Lindlay  v.  Raydure, 
239  Fed.  928. 

Arkansas.  Davis  v.  Jernigan,  71  Ark. 
494,  76  S.  W.  554;  Hampton  v.  Hane- 
line,  125  Ark.  441,  189  S.  W.  40. 

California.  Feeney  v.  Howard,  79 
Cal.  525,  12  Am.  St.  Rep.  162,  4  L.  R. 
A.  826,  21  Pac.  984. 

Georgia.  Anderson  v.  Continental 
Ins.  Co.,  112  Ga.  532,  37  S.  E.  766. 

Illinois.  Stannard  v.  Aurora,  Elgin 
&  Chicago  Ry.,  220  III  469,  77  N.  E. 
254;  Redmond  v.  Cass,  226  111.  120,  SO 
N.  E.  708;  Fleming  v.  Reheis,  275  111. 
132,  113  N.  E.  923. 

Iowa.  Luckhart  v.  Luckhart,  120  la. 
248,  94  N.  W.  461;  Maxwell  v.  Mc- 
Cail,  145  la.  687,  124  N.  W.  760;  Sbe- 
langowski  v.  Schrack,  162  la.  176,  143 
N.  W.  1081. 

Massachusetts.  Trafton  v.  Hawes, 
102  Mass.  533,  3  Am.  Rep.  494. 


Missouri.  Strong  v.  Whybark,  204 
Mo.  341,  12  L.  R.  A.  (N.S.)  240,  102 
S.  W.  968;  Weiseenfels  v.  Cable,  208 
Mo.  515,  1P6  S.  W.  1028. 

Washington.  Grubb  v.  House,  93 
Wash.  200,   160  Pac.  421. 

2  Lawrence  v.  McCalmont,  43  U.  S. 
(2  How.)   426,  11  L.  ed.  326. 

3  Brown  v.  Whatey,  58  O.  S.  654,  65 
Am.  St.  Rep.  793,  49  N.  E.  479;  Groves 
v.  Groves,  65  O.  S.  442,  62  N.  E.  1044; 
Latimer  v.  Latimer,  53  S.  Car.  483,  31 
S.  E.  304. 

4Rockhill  v.  Spraggs,  9  Ind.  30,  68 
Am.  Dec.  607;  Harman  v.  Fisher,  90 
Neb.  688,  39  L.  R.  A.  (N.S.)  157,  134 
N.  W.  246;  Bradley  v.  Love,  60  Tex. 
472. 

■Harman  v.  Fisher,  90  Neb.  688,  39 
L.  R.  A.  (N.S.)   157,  134  N.  W.  246. 

•  Dill  v.  Fraze,  169  Ind.  53,  79  N.  E. 
971. 
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recital  of  consideration  in  a  conveyance  of  realty  so  as  to  destroy 
its  legal  effect  applies  in  equity  as  well  as  in  law,  as  long  as  such 
evidence  is  not  offered  for  the  purpose  of  establishing  fraud  or 
undue  influence.7  This  rule,  however,  applies  only  to  cases  in  which 
the  only  ground  of  attack  upon  the  validity  of  the  deed  or  other 
conveyance  is  the  want  of  consideration.  It  does  not  apply  to 
cases  in  which  it  is  sought  to  have  the  deed  set  aside  in  equity  on 
the  ground  of  fraud  or  undue  influence  and  in  which  it  is  sought 
to  show  the  lack  of  consideration  or  the  inadequacy  of  considera- 
tion for  the  purpose  of  establishing  such  fraud  or  undue  influence.8 
Conversely,  the  recital  of  a  nominal  consideration  may  be  contra- 
dicted and  a  substantial  valuable  consideration  may  be  shown,  in 
order  to  rebut,  a  charge  of  fraud  or  undue  influence.1 

XII. 
PRESUMPTION  OF  CONSIDERATION. 

§650.  Presumption  of  consideration — Contract  under  seal.    It 

is  frequently  said  that  a  seal  raises  a  presumption  of  consideration.1 
This  statement,  however,  as  is  shown  elsewhere,2  is  based  upon  a 
misunderstanding  of  the  common-law  effect  of  the  seal  and  upon 
the  failure  to  appreciate  the  relation  in  historical  development  be- 
tween the  common-law  theory  of  the  seal  and  the  common-law  the- 
ory of  consideration.  While  it  is  quite  likely  that  the  sealed  con- 
tract at  common  law  was  not  a  gratuitous  obligation  when  it  first 
appears  in  our  law,8  the  binding  effect  of  a  promise  under  seal  was 
established  at  the  common  law  more  than  two  centuries  before  the 
king's  court  had  expressed  the  slightest  willingness  to  enforce 
simple  contracts,  even  though  upon  what  we  would  now  call  valu- 
able consideration;4  more  than  three  centuries  before  we  can  say 
that  even  the  outlines  of  the  doctrine  of  consideration  were  in 
its  present  form,8  and  almost  six  centuries  before  the  common-law 
courts  had  finally  adopted  the  rule  that  consideration  was  neces- 
sary for  all  simple  contracts,  whether  oral  or  in  writing.1  The 
statement  that  a  seal  imports  a  consideration  is  false  and  mislead- 
ing. The  only  practical  objection  to  discarding  it  altogether  is 
that  it  has  been  assumed  by  the  legislatures  of  some  states  as  a 

7Lindlay  v.  Raydure,  239  Fed.  928.  *See  §§1166  et  seq. 

8  See  §§465  et  seq.  2  See  §§1166  et  seq. 

9  Goodman   v.   Griffith,  238  M<>.  706,  *  See  S  509. 

142    S.    W.    259.      (A    recital    of    "one  4  See  §§24  et  seq. 

dollar    and    other   good    and    valuable  I  See  §  509. 

considerations  to  be  paid/')  •  See  §§  537  et  seq. 
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correct  statement  of  a  legal  principle ;  and  that  it  has  been  carried 
over,  in  this  form,  in  statutes  by  which  the  legislatures  sought  to 
modify  the  common-law  principle  of  the  obligatory  effect  of  the 
seal.1  A  discussion  of  the  effect  of  the  seal  at  common  law  and 
under  modern  legislation  is  given  elsewhere.8 

No  presumption  that  the  grantee  has  incurred  an  obligation  to 
the  grantor,  arises  from  the  delivery  of  a  deed  poll  which  recites 
a  consideration  and  acknowledges  the  payment  thereof.9  On  the 
other  hand,  such  recital  of  receipt  of  the  consideration  is  not  con- 
clusive.10 

§651.  Presumption  of  consideration— Negotiable  contract.    At 

common  law  negotiable  contracts  are  said  to  import  a  considera- 
tion ;  that  is,  in  the  absence  of  evidence  on  the  point  it  will  be  pre- 
sumed that  there  was  a  sufficient  consideration,  and  it  is  for  the 
party  denying  the  existence  of  a  consideration  to  show  that  there 
was  none.1    This  is  true  even  if  no  consideration  is  recited  on  the 


7'See  1 1168. 

•  See  ch.  XXXIX. 

•  Hebbard  v.  Haughian,  70  N.  Y.  54. 
fOHebbard  v.  Haughian,  74  N.  Y.  54. 

See  ch.  LXIX. 

1  United  States.  Mandeville  v.  Welch, 
18  U.  S.  (5  Wheat.)  277,  &  L.  ed.  87; 
Lipsmeier  v.  Vehslage,  29  Fed.  175. 

California.    Poirier  v.  Gravel,  88  Cal. 

79,  25  Pac.  962;   Moore  v.  Gould,  151 
Crfl.  723,  91  Pac.  616. 

Colorado.    Perot  v.  Cooper,  17  Colo. 

80,  51  Am.  St.  Rep.  258,  26  Pac.  391. 
Connecticut.     Bristol  v.  Warner,  19 

Conn.  7. 

Georgia.  Gallagher  v.  Kitey,  116  Ga. 
420,  41  S.  E.  613. 

Hawaii.  Porter  v.  Kapiolani  Estate, 
18  Hawaii  299. 

Illinois.  McMicken  v.  Safford,  19T 
HI.  540,  64  N.  E.  540;  Martin  v.  Mar- 
tin, 202  111.  382,  67  N.  E.  1;  Whitford 
v.  Herting,  60  111.  App.  413. 

Indiana.  Keesling  v.  Watson,  91  Ind. 
578. 

Iowa.  WoW  v.  Wolf,  97  la.  279,  66 
N.  W.  170;  Zimbelman  v.  Finnegan,  141 
la.  358,  118  N.  W.  312;  Brokaw  v.  Mc- 
Elroy,  162  la.  288,  50  L.  R.  A.  (N.S.) 
835,  143  N.  W.  1087. 

Kentucky,    Murry  v,  Clayborn,  6  Ky. 


(2  Bibb.)  300;  Whitteker  v.  Hofcomb, 
177  Ky.  790,  198  .S.  W.  533. 

Massachusetts.  Perley  v.  Perley,  144 
Mass.  104,  10  N.  E.  726;  Cherry  v. 
Sprague,  187  Mass.  113,  105  Am.  St. 
Rep.  381,  67  L.  R.  A.  33^  72  N.  E. 
456. 

Michigan.  Manistee  National!  Bank 
v.  Seymour,  64  Mich.  59,  51  N.  W.  140; 
Young  v.  Shepard's  Estate,  124  Mich. 
552,  83  N.  W.  403. 

Minnesota.  Nichols,  etc.,  Co.  v.  Ded- 
rick,  61  Minn.  513,  63  N.  W.  1110. 

Missouri.  Cox  v.  Sloan,  158  Mo.  411, 
57  S.  W.  1052. 

New  Hampshire.  Adams  v.  Hackett, 
27  N.  H.  289,  59  Am.  Dec  376. 

New  Jersey.  McCormack  v.  Williams, 
88  N.  J.  L.  170,  L.  R.  A.  1M7E,  695, 
95  Atl.  978. 

New  York.  Hegeman  v.  Moon,  131 
N.  Y.  462,  30  N.  E.  487. 

Ohio.  Dalrympte  v.  Wyker,  60  O.  S. 
108,  53  N.  E.  713. 

South  Carolina.  Derry  v.  Holman, 
27  S.  Car.  621  (memorandum  opinion )r 
2  S.  E.  841   (full  report). 

Tennessee.  Boyd  v.  Johnston,  89 
Tenn.  284,  14  S.  W.  804. 

Texas.  Tillman  v.  Heller,  78  Tex. 
597,  22  Am.  St.  Rep.  77,  11  L.  R.  A. 
628,  14  S.  W.  700. 
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face  of  the  instrument,  and  words,  such  as  " value  received,' '  are 
wanting.2  An  agreement  to  waive  protest  and  a  guaranty  of 
prompt  payment  in  a  contract  of  indorsement  made  before  delivery 
is  prima  facie  on  valuable  consideration.3  A  contract  of  indorse- 
ment is  prima  facie  on  valuable  consideration  as  between  the  holder 
and  the  indorser.4  No  presumption  of  consideration  exists  if  it  is 
shown  that  the  negotiable  instrument  was  obtained  by  undue 
influence.5 

§652.  Presumption  of  consideration— Written  non-negotiable 

instruments.  In  the  absence  of  statute,  a  written  non-negotiable 
contract  as  such  does  not  import  a  consideration,1  if  no  considera- 
tion is  recited  therein.2  Thus  a  written  stipulation  that  payment 
of  a  given  note  should  be  extended  to  a  certain  time  does  not  im- 
port a  consideration,  as  such  stipulation  is  not  a  negotiable  instru- 
ment.3 So  a  written  contract  to  pay  the  debt  of  another  does  not 
import  a  consideration.4 


West  Virginia.  McClain  v.  Lowther, 
36  W.  Va.  297,  13  S.  E.  1003.  Even  if 
given  by  a  bona  fide  purchaser  of  goods 
sold  by  one  in  order  to  defraud  credi- 
tors, Tillman  v.  Heller,  78  Tex.  597, 
22  Am.  St.  Rep.  77,  11  L.  R.  A.  628, 
14  S.  W.  700. 

This  is  the  rute  under  the  Negotiable 
Instruments  Law. 

Connecticut.  American  Automobile 
Co.  v.  Perkins,  83  Conn.  520,  77  Atl. 
954. 

Missouri.  Glascock  v.  Glascock,  217 
Mo.  362,  117  S.  W.  G7. 

Oregon.  Fassett  v.  Boswell-,  59  Or. 
288,  117  Pac.  302. 

South  Dakota.     Frick  v.  Hoff,  26  S. 

D.  3(50,  128  N.  W.  495. 

Virginia.  Reid  v.  Windsor,  111  Va. 
S25,  69  S.  E.  1101. 

'-Taylor  v.  Taylor's  Estate,  138  Mich. 
658,  101  N.  W.  832;  Clarke  v.  Marlow, 
20  Mont.  249,  50  Pac.  713;  Hubble  v. 
Fogartie,  3  Rich.  (S.  Car.)  413,  45 
Am.  Dec.  775.  So  by  statute,  Carn- 
wright  v.  Gray,  127  N.  Y.  92,  24  Am. 
St.  Rep.   424.   12  L.  R.   A.  845,  27  N. 

E.  835;  Wilson  v.  Wilson,  26  Or.  315, 
38  Pac.  189. 

3  First  National  Bank  v.  Sproull,  105 
Ala.  275,  16  So.  879. 
IScribner  v.  Hanke,  116  Cal.  613,  48 


Pac.  714;  Dumont  v.  Williamson,  18  O. 
S.  515,  98  Am.  Dec.  186.  So  by  statute, 
State  Bank  v.  Morrison,  85  Wash.  182, 
147  Pac.  875>. 

5  Meginnes  v.  McChesney,  179  la.  563, 
160  N.  W.  50  Tsub  nomine,  Meginnes  v. 
Copeland,  L.  R.  A.  1917E,  1060]. 

t  Connecticut.  Cook  v.  Bradley,  7 
Conn.  57,  18  Am.  Dec.  79;  National 
Savings  Bank  v.  Cable,  73  Conn.  568, 
48  Atl.  428. 

Illinois.  Walters  v.  Short,  10  Hi. 
252. 

New  Jersey.  Conover  v.  Stilwell,  34 
N.  J.  L.  54. 

Tennessee.  Read  v.  Wheeler,  8  Tenn. 
(2  Yerg.)   50. 

Vermont.  Denieon  v.  Tyson,  17  Vt. 
549. 

SHemmenway  v.  Hickes,  21  Mass.  (4 
Pick.)  497;  Joseph  v.  Catron,  13  N. 
M.  202,  81  Pac.  439;  Jerome  v.  Whit- 
ney, 7  Johns.  (N.  Y.)  321;  Greer  ▼. 
Latimer,  47  S.  Car.  176,  25  S.  E.  136. 

3  Davis  v.  Stout,  126  Ind.  12,  22  Am. 
St.  Rep.  565,  2&  N.  E.  862. 

Contra,  Kelly  v.  Bradford,  6  Ky.  (3 
Bibb.)  317,  6  Am.  Dec.  656.  (A  bond 
"to  make  indefeasible  title.") 

4  Walker  v.  Patterson,  36  Me.  273; 
Schaus  v.  Henry,  89  N.  J.  L.  607,  99 
Atl.    188. 
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.  It  has  been  said  that,  even  in  the  absence  of  statute,  there  would 
be  a  presumption  of  a  consideration  for  a  written  subscription  to  a 
church,  of  which  the  subscriber  was  a  member  and  for  the  support 
of  which  he  was  bound  morally.5  A  written  contract  which  recites 
a  consideration,8  as  by  reciting  that  it  is  "for  value  received,"7  or 
by  reciting  it  in  detail,8  imports  a  consideration.  An  option  in 
writing,  which  shows  consideration  on  its  face,  is  valid  unless  evi- 
dence is  offered,  showing  that  there  was  in  fact  no  consideration.9 
A  written  guaranty  on  the  back  of  a  note  imports  a  consideration 
if  one  is  recited  therein.10 


§  653.  Statutory  provisions.  By  statute,  in  some  jurisdictions, 
written  contracts  as  a  class  import  a  consideration.1  Under  such  a 
statute  a  consideration  will  be  presumed,  in  the  absence  of  evidence 
to  the  contrary,  even  if  the  contract  does  not  recite  a  considera- 


5  First  Presbyterian  Church  v.  Den- 
nis, 178  la.  1352,  L.  R.  A.  1917C,  1005, 
161  N.  W.  183.  (This  remark  was  an 
obiter  since,  under  the  terms  of  the 
statute,  there  was  a  presumption  of  a 
consideration  in  case  of  a  written  con- 
tract.) 

6  Williams  Commission  Co.'s  Assignee 
v.  Shirley,  136  Ky.  303,  124  S.  W.  327; 
Jones  v.  Holliday,  11  Tex.  412,  62  Am. 
Dec.  487. 

7  Conrad  Seipp  Brewing  Co.  v.  Mc- 
Kittrick,  86  Mich.  191,  48  N.  W.  1086; 
Frank  v.  Irgens,  27  Minn.  43,  6  N.  W. 
380;  Leonard  v.  Sweetzer,  16  Ohio  1; 
Averett's  Adm'r  v.  Booker,  56  Va.  (15 
Gratt.)    163,  76  Am.  Dec.  203. 

•  In  re  Wickersham's  Estate,  153  Cal. 
603,  96  Pac.  311. 

9Finnerty  v.  Stratton's  Estate,  53 
Colo.  17,  123  Pac.  667. 

lOQuimby  v.  Morrill,  47  Me.  470. 

1  United  States.  Southern  Ry.  Co.  v. 
Blunt,  155  Fed.  496. 

California.  Toomy  v.  Dunphy,  86 
Cal.  639,  25  Pac.  130;  Kennedy  v.  Lee, 
147  Cal.  596,  82  Pac.  257 ;  In  re  Thom- 
son's Estate,  165  Cal.  290,  131  Pac. 
1045;  Gardner  v.  Watson,  170  Cal.  570, 
150  Pac.  994;  Anderson  v.  Wickliffe,  — 
Cal.  — ,  172  Pac.  381. 


Iowa.  First  M.  E.  Church  v.  Donnell, 
95  la.  494,  64  X.  W.  412;  Kcnigsberg 
v.  Reininger,  159  la.  548,  141  N.  W. 
407;  Mahcska  County  State  Bank  v. 
Brown,  159  la.  577,  141  N.  W.  459; 
Gould  v.  Gunn,  161  la.  155,  140  N.  W. 
380;  Geddes  v.  McElroy,  171  la.  633, 
154  N.  W.  320. 

Kansas.  Fuller  v.  Scott,  8  Kan.  27; 
Waynick  v.  Richmond,*  11  Kan.  488; 
Roller  v.  Ott,  14  Kan.  609;  Avery 
Manufacturing  Co.  v.  Lambertson,  74 
Kan.  304,  86  Pac.  456. 

Missouri.  Wulze  v.  Schaefer,  37  Mo. 
App.  551. 

Montana.  Noyes  v.  Young,  32  Mont. 
226,  79  Pac.  1003;  Dackich  v.  Barich, 
37  Mont.  490,  97  Pac.  931. 

New  Mexico.  First  National  Bank  v. 
Home  Ins.  Co.,  10  N.  M.  66,  113  Pac. 
815. 

Oklahoma.  Ball  v.  White  (Okla.), 
150  Pac.  901. 

South  Dakota.  Grimsrud  Shoe  Co.  v. 
Jackson,  22  S.  D.  114,  115  N.  W.  656; 
Brown  v.  Edsall,  23  S.  D.  610,  122  N. 
W.  65S;  Kimm  v.  Wolters,  28  S.  D.  255, 
133  N.  W.  277. 

Texas.  Howard  v.  Zimpclman  (Tex.), 
14  S.  W.  59;  Tillman  v.  Heller,  78  Tex. 
597,  22  Am.  St.  Rep.  77,  11  L.  R.  A.  628, 
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tion.2  In  some  states  this  is  true  of  any  direct  promise  to  pay 
money.3  An  assignment,  in  writing,  of  a  note  and  a  mortgage,  im- 
ports consideration.4  Even  under  such  statutes,  no  such  presump- 
tion exists  where  the  written  contract  shows  affirmatively  that  no 
consideration  exists.1  If  the  statute  provides  that  a  contract  which 
is  in  writing  and  signed  by  the  promisor  shall  import  a  considera- 
tion, no  presumption  of  consideration  exists  if  the  contract  is  in 
-writing,  but  is  not  signed.1 

§654.  Presumption  of  consideration — Oral  contract.    An  oral 

promise  does  not  import  a  consideration ; 1  and  if  the  existence  of 
an  oral  contract  is  denied,  the  party  must  establish  every  fact 
which  is  essential  to  the  existence  of  such  contract,  including  the 
consideration.2  If  the  evidence  shows  that  the  promise  was  made, 
but  does  not  show  that  there  was  any  consideration  for  such  prom- 
ise, such  failure  of  proof  can  not  be  supplied  by  a  presumption  that 
consideration  existed.3 

§  655.  Conclusive  or  prima  facie  character  of  presumption.    If 

the  written  contract  recites  a  consideration,  the  question  whether 
such  recital  of  a  consideration  is  conclusive  or  whether  it  may  be 
rebutted  by  showing  that  there  was  in  fact  no  consideration,  is  a 
question  upon  some  phases  of  which  there  is  a  conflict  of  authority. 
The  parol  evidence  rule 1  prevents  the  parties  to  a  written  contract 
from  introducing  evidence  of  prior  or  contemporaneous  oral  nego- 
tiations to  contradict  the  contractual  provisions  of  such  contract.2 
Accordingly,  in  cases  in  which  the  consideration  is  a  promise,  the 
parties  to  a  written  contract  can  not  contradict  the  terms  thereof 


14  S.  W.  700;  Gulf,  etc.,  Ry.  Co.  v. 
Wright,  1  Tex.  Civ.  App.  402,  21  S.  W. 
80;  Ash  v.  Beck  (Tex.  Civ.  App.),  68 
S.  W.  53.      . 

*Vickrey  v.  Maier,  164  Cal.  384,  129 
Pac.  273;  Vickrey  v.  Maier,  164  Cal. 
774,  129  Pac.  276;  Dackich  v.  Barich, 
37  Mont.  490,  97  Pac.  931. 

3  Goodwin  v.  Goodwin,  65  111.  497; 
Wulze  v.  Schaefer,  37  Mo.  App.  551; 
Houck  v.  Frisbee,  66  Mo.  App.  16.  For 
presumption  of  consideration  in  con- 
tracts under  seal,  see  §§1166  et  seq. 

4  Anderson  v.  Wickliffe,  —  Cal.  — , 
172  Pac.  381. 


I  Lane  v.  Richards,  119  la.  24,  91  N. 
W.  786. 

•  People's  State  Bank  v.  Dryden,  91 
Kan.  216,  137  Pac.  928. 

1  Wheeler  v.  Hawkins,  101  Ind.  486; 
Tilden  v.  Smith,  24  S.  D.  576,  124  N. 
W.  841. 

2  Wheeler  v.  Hawkins,  101  Ind.  486; 
Tilden  v.  Smith,  24  S.  D.  576,  124  N. 
W.  841. 

3  Wheeler  v.  Hawkins,  101  Ind.  486; 
Tilden  v.  Smith,  24  S.  D.  576,  124  N. 
W.  841. 

1  See  ch.  LXIX. 
lSee  ch.  LXIX. 
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by  showing  that  such  promise  was  understood  by  the  parties  as  a 
mere  form  and  that  it  was  not  intended  to  be  an  oral  contractual 
provision.  On  the  other  hand,  the  parol  evidence  rule  does  not  pre- 
vent the  introduction  of  evidence  which  tends  to  contradict  state- 
ments of  fact  in  a  written  contract ; 3  and,  accordingly,  if  the  con- 
tract contains  a  receipt  for  the  consideration,  such  receipt  is  a 
recital  of  fact  and  may  be  contradicted.4  If  rights  have  been  ac- 
quired under  such  instrument  by  the  person  by  whom  such  money 
has  been  paid  according  to  the  recital  in  the  receipt  clause,  such 
receipt  may  be  contradicted  for  the  purpose  of  compelling  him  to 
pay  such  part  of  the  consideration  as,  in  spite  of  the  provisions  of 
such  receipt,  remains  unpaid.1  If  the  question  involved  is  the 
amount  to  be  recovered  in  quasi-contract  for  total  failure  of  con- 
sideration, oral  evidence  is  admissible  to  contradict  the 'recital  of 
the  amount  paid  as  consideration  and  to  show  the  true  amount.8 

If  no  rights  have  been  acquired  under  the  contract  by  the  party 
by  whom  such  payment  has  been  made,  according  to  the  terms  of 
the  receipt  clause,  and  such  party  is  the  one  who  seeks  to  enforce 
the  contract,  there  is  a  conflict  of  authority  as  to  the  right  of  the 
adversary  party  to  contradict  such  receipt  for  the  purpose  of  ren- 
dering such  inoperative,  where  a  specific  consideration  is  recited. 
In  some  jurisdictions  such  recital  of  payment  of  consideration  may 
be  contradicted  for  the  purpose  of  showing  that  no  consideration 
existed  in  fact.7  An  option  which  purports  to  be  given  in  consid- 
eration of  a  certain  sum,  which  sum  is  never  in  fact  paid,  is  not 
given  upon  valuable  consideration.*  In  other  jurisdictions  it  is  held 
that  the  party  who  has  given  such  receipt  as  a  part  of  such  con- 
tract, is  estopped  to  contradict  it  for  the  purpose  of  rendering  in- 
valid the  contract  of  which  it  is  a  part.9  This  result  is  reached  by 
regarding  the  recital  of  a  consideration  as  equivalent  to  a  covenant 
to  pay  such  named  consideration  if  the  fact  of  payment  is  not 
true.10  It  has  been  said  that  the  recital  in  a  contract  of  the  fact 
that  the  promisor  had  adopted  the  promisee,  estops  the  executor  of 

« See  ch.  LXIX.  948;   Fargis  v.  Walton,  107  N.  Y.  398, 

4  See  ch.  LXIX.  14  N.  E.  303. 

»  See  eh.  LXIX.  »  Stigler  v.  Jaap,  83  Miss.  351,  35  So. 

•  Queen  sborough  Land  Co.  v.  Cazeaux,  948. 

136  La.  724,  L.  R.  A.  191GB,  1201,  67  «Basch  v.  Humboldt  Mutual  Fire  & 

So.  641.  Marine  Insurance  Co.,  35  N.  J.  L.  429. 

TRoyer  v.  Kelly,  174  Cal.  70,  161  Pac.  10  Lawrence  v.  McCalmont,  43  U.  S. 

1148;  Koppitz-Melchers  Brewing  Co.  v.  (2  How.)  426,  11  L.  ed.  326;  Southern 

Behm,   130  Mich.  649,  90  N.  W.  676;  Bell  Telephone   and   Telegraph   Co.   v. 

Stigler  v.  Jaap,  83  Miss.  351,  35  So.  Harris,  117  Qa.  1001,  44  S.  E.  885;  Ken- 
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the  promisor  from  denying  the  fact  of  such  adoption;  and,  accord- 
ingly, such  relationship  has  been  said  to  amount  to  a  sufficient  con- 
sideration.11 

If  the  recital  of  a  consideration  is  merely  in  general  terms,  such 
as  "value  received, " 12  such  recital  may  be  contradicted. 

The  rule  that  a  negotiable  instrument  imports  consideration  is 
prima  facie  only,  at  least  where  the  consideration  is  recited,  if  at 
all,  in  general  terms.  If  it  is  shown  that  there  is  no  consideration, 
in  fact,  a  negotiable  instrument  which  is  not  in  the  hands  of  a 
bona  fide  holder  for  value  is  unenforceable,13  even  if  it  recites  a 
consideration.14  Consideration  is  said  not  to  be  imported  by  con- 
tracts which,  while  negotiable  in  form,  are  not  negotiable  in  law, 
such  as  the  promissory  note  of  an  imbecile.15  In  some  jurisdictions, 
however^  it  is  said  that  in  negotiable  instruments  there  is  a  pre- 
sumption of  consideration  which  excuses  the  holder  from  introduc- 
ing evidence  of  consideration,  but  which  leaves  the  burden  of  proof 
upon  the  holder  if  consideration  is  denied  and  evidence  tending  to 
show  want  of  consideration  has  been  offered.18 

Ambiguous  provisions,  which  are  not  in  themselves  sufficient  as 
considerations  and  which  tend  to  show  that  the  promise  was  gratui- 
tous, do  not  show  that  there  is  no  consideration  wTithin  the  meaning 


drick  v.  Mutual  Benefit  Life  Ins.  Co., 
124  N.  Car.  315,  70  Am.  St.  Rep.  592, 
32  S.  E.  728;  Watkins  v.  Robertson,  105 
Va.  209,  115  Am.  St.  Rep.  880,  5  L. 
R.  A.   (N.S.)   1194,  54  S.  E.  33. 

11  Dawley  v.  Dawley's  Estate,  60 
Colo.  73,  152  Pac.  1171.  (This  state- 
ment assumes  the  sufficiency  of  a  good 
consideration.    See  §§516  et  seq. 

12  Huntington  v.  Shute,  180  Mass.  371, 
91  Am.  St.  Rep.  309,  02  N.  E.  380; 
Kramer  v.  Kramer,  181  N.  Y.  477,  74  N. 
E.  474. 

13  England.  Holliday  v.  Atkinson,  5 
Barn.  &  Cr.  501. 

California.  Williams  v.  Hasshagen, 
166  Cal.  386,  137  Pac.  9. 

Illinois.  Heimann  v.  Hainz,  65  111. 
App.  316. 

Iowa.  Meginnes  v.  McChesney,  179 
la.  563,  160  N.  W.  50  [sub  nomine, 
Meginnes  v.  Copeland,  L.  R.  A.  1917E, 
1060]. 


Massachusetts.  Mason  v.  Gardiner, 
186  Mass.  515,  71  N.  E.  952. 

Michigan.  Cawthorpe  v.  Clark,  173 
Mich.  267,  138  X.  W.  1075. 

14  Taylor  v.  Weeks,  129  Mich.  233,  88 
ST.  W.  466;  Kramer  v.  Kramer,  181  N. 
Y.  477,  74  N.  E.  474. 

15  Hosier  v.  Beard,  54  O.  S.  398,  56 
Am.  St.  Rep.  720,  35  L.  R.  A.  161,  43 
N.  E.  1040. 

Contra,  Holliday  v.  Atkinson,  5  Barn. 
&  Cr.  501. 

1«  Small  v.  Clewley,  62  Me.  155,  16 
Am.  Rep.  410;  Huntington  v.  Shute, 
180  Mass.  371,  91  Am.  St.  Rep.  309, 
62  N.  E.  380.  (It  was  said  in  this 
case  that  while  the  introduction  of  the 
note  makes  a  prima  facie  case,  yet  if 
the  question  is  put  in  issue,  the  party 
relying  on  the  note  must  satisfy  the 
jury  of  the  existence  of  consideration 
"by  a  fair  preponderance  of  the  evi- 
dence.") Search  v.  Miller,  9  Neb.  26, 
1  N.  W.  975. 
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of  this  rule  if  the  contract  taken  as  a  whore  and  construed  in  the 
light  of  the  surrounding  circumstances  shows  the  existence  of  a 
consideration.17  A  note  which  is  given  to  a  church  as  a  subscrip- 
tion will  be  presumed  to  be  upon  consideration,  although  it  recites 
that  such  promise  is  made  "as  a  bequest/ ' w 

XIII. 
PRESENT  STANDING  OF  DOCTRINE   OF  CONSIDERATION. 

§  656.  Present  standing  of  the  doctrine  of  consideration.  If  we 
judge  by  numerical  authority,  the  doctrine  of  consideration  is  now 
thoroughly  entrenched  in  our  law.  It  has  been  sharply  criticized 
by  legal  essayists  as  being  indefinite  in  its  application  and  as  rest- 
ing on  bases  which  are  purely  historical.  We  find,  furthermore, 
that  the  same  courts  which  repeat  the  doctrine  that  consideration 
is  necessary  are  constantly  fighting  against  the  consequences  which 
would  naturally  flow  from  the  doctrine  which  they  repeat  so  fre- 
quently in  obiter.  In  the  attempts  to  find  a  consideration  in  an 
act  or  forbearance  which  is  not  agreed  upon  by  the  parties,  in  the 
cases  that  enforce  a  contract  on  the  doctrine  of  estoppel  without 
any  consideration  in  the  proper  sense  of  the  term,  in  the  systematic 
and  untiring  attempts  of  the  courts  to  find  a  technical  considera- 
tion to  support  a  promise  which  has  no  genuine  consideration,  in 
the  willingness  of  the  courts  to  enforce  contracts,  the  consideration 
for  which  is  entirely  inadequate,  or  which  is  purely  nominal,  in  the 
determination  of  manv  courts  to  make  the  recital  of  a  consideration 
conclusive  as  to  the  validity  and  enforceability  of  the  contract,  we 
can  see  that  courts  which  repeat  in  their  formulae  the  doctrine  of 
consideration  are  rendering  mere  lip  service  to  a  doctrine  whose 
applications  and  consequences  they  dislike.  It  is  possibly  true  that 
consideration  rests  primarily  upon  an  historical  basis,  although  the 
idea  of  necessity  of  something  of  value  on  each  side  of  every  trans- 
action seems  to  have  existed  in  English  law  long  before  the  rise  of 
the  action  of  assumpsit. 

If  we  may  judge  by  analogy  to  Roman  law,  the  development  in 
our  law  will  be  towards  the  enforcement  of  all  promises  which  are 
made  deliberately  and  fairly,  and  which  are  free  from  mistake, 
fraud,  duress,  and  the  like.     Whether  onr  courts  develop  in  this 

17  First  Presbyterian  Church  v.  Den-  II  First  Presbyterian  Church  v.  Den 

nis,  178  la.  1352,  L.  R.  A.  1917C,  1005,      nis,  178  Ta.  1352,  L.  R.  A.  1917C,  1005, 
101  N.  W.  183.  161  N.  W.  183. 
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direction  or  not,  and  whether  the  legislature  comes  to  their  relief 
or  not,  they  should,  at  least,  cease  juggling  the  facts  of  the  cases 
and  perverting  the  intention  of  the  parties,  in  order  to  find  a  tech- 
nical, nominal,  or  fictitious  consideration,  and  thus  to  enforee  the 
promise  in  question.  They  should  either  insist  upon  the  necessity 
of  a  real  and  substantial  consideration  for  every  promise,  or  they 
should  face  the  necessity  of  following  the  civil  law  in  enforcing 
every  fair  and  deliberate  promise,  irrespective  of  consideration.1 

1  See,  Is  the  Doctrine  of  Consideration  American    Law,    Joseph    H.    Drake,    4 

Senseless     and     Illogical?     by     Henry  Michigan  Law  Review,  19;  Nudum  Pac- 

Winthrop  Ballantine,  11  Michigan  Law  turn  in  Roman-Dutch  Law,  0  Journal 

Review,  423;  for  the  Civil  Law  theory  of  Comparative  Legislation,  (N.S.)  84. 
see  Consideration  v.  Causa  in  Roman 
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